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COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


Date of Expiration 


Name Whence appointed commission | of service 


Nicholas Eveleigh . 11,1789 |? Apr. 16,1791 
Oliver Wolcott, Jr... 17,1791 | Feb. 2,1795 
Jonathan Jackson \ Sept. 1, 1795 
John Davis 26,1795 | June 30, 1796 
John Steele i 1,1796 | Dec. 14, 1802 
Gabriel Duvall . 15,1802 | Nov. 21, 1811 
Richard Rush . 22,1811 | Feb. 10,1814 
Ezekiel Bacon ...-| Massachusetts . 11,1814 | Feb. 28, 1815 
Joseph Anderson | Tennessee . 28,1815 | Mar. 3, 1817 


FIRST COMPTROLLERS? 


| Tennessee. 4 June 30, 1836 

Pennsylvania. Feb. 28, 1838 
| | Apr. 19, 1841 
wate | Sept. 13, 1841 
James W. McCulloh y May 31, 1849 
Elisha Whittlesey - -.-.. i Apr. 30, 1857 
William Medill 7 Apr. 30, 1861 
Elisha Whittlesey ' 2Jan. 7, 1863 
Robert W. Tayler... . 4Feb. 25, 1878 
Albert G. Porter June 10, 1880 
William Lawrence Mar. 24, 1885 
Milton J. Durham.... i Apr. 22, 1889 
Asa C. Matthews. | May 14, 1893 
Robert B. Bowler Sept. 30, 1894 








DEPUTY FIRST COMPTROLLERS * 


William Hemphill Jones... on July 1, 1875 | Sept. 4, 1876 
Jonathan Tarbell ions thsicntniarmatinetit Sept. 5,1876 | Apr. 3, 1885 
John R. Garrison Apr. 4,1885 | Oct. 11, 1893 
Charles Marshall Foree. Nov. 10, 1893 | Sept. 30, 1894 


| 
| 


1 Office of Comptroller created Sept. 2, 1789. 

4 Died in office. 

3 Office of First Comptroller created Mar. 3, 1817. 

4 Office of Deputy First Comptroller created Mar. 3, 1875, 





COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 





, . } Date of Expiration 
Whence appointed | commission of service 


| Mar, 6,1817 | Mar. 21,1829 
| Mar, 21,1829 | May 24, 1830 
James B. Thornton we «s--+---.--«-------| May 27,1830 | June 30, 1836 
Albion K. Parris-.._- | June 18, 1836 | Nov. 28, 1850 
Hiland Hall 7 Nov. 27, 1850 | Sept. 10, 1851 
Edward J. Phelps .-| Oct. 1,1851 | Feb. 13, 1853 
John M. Brodhead .-.-| New Hampshire | Feb. 11,1853 | Oct. 8, 1857 
James M. Cutts bece District of Columbia | Oct. 1, 1857 | May 11, 1863 
John M. Brodhead ----| May 29,1863 | Jan. 23, 1876 
Cyrus C. Carpenter Jan. 7, 1876 | Sept. 30, 1877 
William W. Upton el .-| Oct. 1,1877 | June 1, 1885 
Isaac H. Maynard ‘ ..| June 2,1885 | Apr. 1, 1887 
Sigourney Butler | Apr. 22,1887 | May 26, 1889 
Benj. F. Gilkeson Pennsylvania. -- | May 23,1889 | June 5, 1893 
Charles H. Mansur Missouri | May 27, 1893 | Sept. 30, 1894 





DEPUTY SECOND COMPTROLLERS? 


Edmund B. Curtis ? 16, 1876 
Reuben Williams = 7 15, 1876 
Illinois a 30, 1885 
Richard R. McMahon West Visginia................ = 31, 1889 
Edward M. Hartshorn | ‘ . 21, 1893 
Joseph W. Nichol | ‘ . 30, 1894 





| 
Robert B. Bowler én - 1, 1894 | Aug. 4, 1897 
Robert J. Tracewell | July 26,1897 | May 15, 1913 
George E. Downey | May 16, 1913 Aug. 31, 1915 
Walter W. Warwick i a | Sept. 1,1915 | June 30, 1921 





Charles H. Mansur . Oct. 1, 1804 

Edward A. Bowers wet June 6, 1895 

Leander P. Mitchell Jan. 18, 1898 

Walter W. Warwick__......--. dvtealiiincaie .-| May 24, 1913 

Charles Marshall Foree Sept. 1, 1915 
| 


1 Office of Second Comptroller created Mar. 3, 1817. 

2 Office of Deputy Second Comptroller created Mar. 3, 1875. 

* By the act of July 31, 1804, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 
Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
abolished, 

* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 


Name Whence appointed 





J. Raymond McCarl_.................-.- I istics detnderttinntnnees 


Date of 
commission 


June 29, 1921 


ASSISTANT COMPTROLLERS GENERAL! 





ENG ME Ricace fenccdosstensedesends 
TI OT TN sinisecincencucccacdashcncss 
Richard N. Elliott 4 





|? Mar. 6, 1931 
Dec. 17, 1931 





June 30, 1921 | 


Expiration 
ofservice 


June 30, 1936 


| 
Nov. 11, 1930 
Dec. 16, 1931 








1 By the act of June 10, 1921, 42 Stat. 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroiler of the Treasury were abolished. 


2 Recess appointment. 
+ Acting Comptroller General of the United States July 1, 1936, to 
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LIST OF CLAIMANTS, ETC, 


Alden, Harold W 

Aldrich and Co., Inc 

BE II oo ceacetrmcencttraitemne ne aco 
Allen, Henry 

Altman, Harry E 

American Electric Supply Co 

Anderson, Arnett 8 

Anderson, Morfydd (Mrs.)...............--.. 
Anderson and Nelson. 

Andrews Corp., P. L. 

Angell, Grace F 

Annapolis Metropolitan Sewerage Com- 


Ashman, Robert 

Associated Indemnity Corp 
Atchison and Eastern Bridge Co 
Atlantic Creosoting Co., Inc. 
Attorney General 

Atwood and Co., R. P 

Autocar Sales and Service Co. 
Automobile Sales Co 

B-D-R Engineering Corp. 

BIE GIO Rin scacucncctepeeseueséne 
Babbitt Brothers Trading Co 
Badders, William 

Badger Meter Manufacturing Co. 
Baer, Alvin W 


Bakke, E. Wight 

Bankhead, John E 

Barad Tool and Supply Co., Inc 
Barnes, Gilbert 


Belt Seed Co., Inc. 
Bethlehem Fabricators, Inc 
Bethlehem Steel Co 

Birch Motor Co. 

Birnbaum & Sons, Inc., R. L 
Black, Bertha M 


Bluff City Buick Co 
Bobzien, Karl F 


Bohannan, Elizabeth LaFond 

Bohannan, Judson Sydnor 

Bonifield Hardware Co.............--.-...-.. 
Boston Junk Company. 

Boswell, R. R 

Boyer, Wayne L 

Bradley, John T 

Bristol, Mark L. 

Brobeck, Phleger and Harrison. 

Brown, Clarence P 

Brukley, Claude D 

Bucyrus-Erie Co 

Buegeleisen, Inc., Harry. 

Buell, Willard E 

Burke, Jack B 

ater sli en ete ena ik thoes 
Camas Prairie R. R 

Canadian National Railways. 

Caperton, Roy J 

Cassell, Albert I 

Castetter’s Art Shop 

Cawthon, Charles Lawrence 

Central Scientific Co 

Chambers Co., W. W 

Chandler, Emmett L 

Charles Carroll of Carrollton Bicentenary 


Chatham Manufacturing Co. 
Chemical Rubber Co. 
Chevrolet Motor Co. 
Chicago, Burlington & Quincy Railroad Co.. 
Citizens’ Utilities Co : 
Civil Service Commission, President 
92, 230, 238, 442, 537, 644, 786, 797, 895, 1055 
Civilian Conservation Corps, Director. 179, 
256, 276, 351, 566, 578, 1068 


Cole Furniture Co 

Collier’s Terminal Warehouse and Van Co... 
Collins Radio Co. 

Colma Vegetable Association 

Colorado Tent and Awning Co. 





x OF CLAIMANTS, ETC. 


Cronkrite, L. L 
Crosby, John D 
Cross, C. M. P 


Dahl, Edwin J 

Daley, Frank R 

Danbury Square Box Co 

Davis, George M 

Daws, Rex T 

Dewitt, Edward 

Diana Leggin Corp 

Dickert, Harold M 

District of Columbia, Commissioners... 


147, 272, 290, 


206, 409, 424, 427, 523, 554, 631, 950, 1096 


Dold Packing Co., Jacob 
Donahue, Gerald M 
Douglas, Alphonza C 
Dowell, Inc., L. J 

Draper, R. B. 

Dudley, Roy 

Duffy, Thomas J 

Duluth, Winnipeg and Pacific Railway Co-.- 
Dunham-Price Lumber Co 
Eben, Robert F 

Edmonds, W. L 

Edwards, Lawrence 
Edwards, Vinea 

Egan. James S 


Eleanor M anganese Co 

Electreporter, Inc “ 
Electric Home and Farm Authority_......... 
Ellis, Houghton & Ellis. .-............-...-.. 
Ellison, Okey B 


Employees’ Compensation Commission, 
Chairman - 

E-ne-ke-op-pe 

Equipment Corporation of America 

Evans, George G 

Ex-cell-O Corp 

Fales, John C 

Farm Credit Administration, Governor ---- 


Faultless Silk Hosiery Corp 

Ss Re te ed ee Lnatatadsiptestnadiions 

Federal Communications Commission, 
Chairman 

Federal Emergency Administration of Public 
Works, Administrator 

Federal Housing Administration, Adminis- 


516 


237, 687, 874, 1015 


563, 601, 751, 838 


Federal Power Commission, Acting Chair- 


421, 488 


Federal Shipbuilding and Drydock Co 
Federal Surplus Commodities Corporation, 


Fisher & Associates, Inc., Ethel E 
Fisher Scientific Co 

Fitzgerald Leader, The 

Flamming Motor Express, Inc 

Se re 
Flory, Abram L 

Franske, Jack A 

Freeman, Paul L 


Gagnon, Donatien W 

General Baking Co 

General Motors Corp 

General Motors Sales Co 

General Motors Sales Corporation, Fleet Sales 
Division _. 

General Trucking Co 

Gillespie, Robert 

Gillis, Stephen E 

Goldman, Lawrence E...............--.----- 

Gordon, Fred T. 

Gorman, Sheridan P - .. 

Grange, George W. K 

Tl. sacunaukiaceuperieehe 

Gulf Refining Co 

Gustafson, Gilbert T - 

Hagy Waste Works, J. Milton 

Hamilton, Walton H 

Hammond, M. F 

Hampel, Albert Fred_..- 

Hannan, W. M 

Hano Co., Inc., Philip 

Hansen, Lawrence 

Hardesty, Harry C--- 

Harrisburg Hospital, Inc 

Haviside Co. 

Hayfield, Emil 

Headdy, Margaret Buchanan 

Headdy, Paul B 

Healy, Mary A-. 

Hecker Products Corporation 

Hedges, Marion H 

Hedlund, E. T _- 

Heil Corporation - 

Helde, Erling A. --- 

Henderson, Henry G 

Henryetta Fuel Co 

Herlihy Brothers, Inc-.....- 

Herren, C. L. 

Herring, Luther L 

Hespe, Frieda H 

Hewitt, George M 

Higgins Industries, Inc. 

Hirsch Sons, Inc., G 

Hogan, Marion D 

Hoggson Brothers...............-- 

Hohenthal, Theodore J 

Hood & Sons, Inc., H. P 

Hooper-Holmes Bureau, Inc 

Hornstein, A 

Horstmann Uniform Co 


Hurley, J. B 

Huron, Stefan 

IMinois] Meat Co.....-.-.--...------ 
Interstate Commerce Commission, Chairman, 
Jernstedt, Frank A 

Johnson, Billie 

Uh... dctenleresaparetanoowas 
Johnson, Thomas 

Johnston Warren Lines, Ltd--.........-.----- 
Jones, Anna May 

Jones, Catherine Boyle 

Jones, Inc., 8. 8 
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LIST OF CLAIMANTS, ETC. 


Jones, James Henry 
Jones, Mayme Augusta 
Jonitz, F 

Keating Coal Co., Fred. 
Kelly, John R-- 

Kenny, Andrew 

Kerr Conserving Co- 


King Kard Overall Co_..._. 
Kinney, Robert 

Koup, Elmer L_-. 

Kruse, Howard 

Kulp Lumber Co 

Lane, Francis A_.-.-- 
Larson, Henry _--.--..- 
Lasley, Fanny 

Lebanon Valley Milk Co., Inc 
LeBrou, R. K. 

Lee, Lester (Mrs.)..-- 


Lenox, Inc 

Leonard, Walter A 

Lester, W. H. D 

Lewis, George Woodrow 

Lewis, Lizzie. 

Lichtenstein, Howard 

Lilly, Jr., William 

Lima Locomotive Works, Inc 

Linde Air Products Co 

Lipschultz, Jack H- 

Logee, L. A 

Lowe, Geraldine B 

Lowe, John W 

MacArthur, A. 8 

OR Rs Bioko nin peed ectunith cnenemtods’ 
Maloney, F. X_-- 

Diemane, Tete CB nc cndcenpnssectaccton 
Maritime Commission, Chairman 
Beate, FOO Bic cents <qadendsoon~c0tnsd~ances 
Marsh, Lawrence . 

Maryland Casualty Co 

Mathers, Kenyon W 

Mathers-Lamm Paper Co 

Mathews Plumbing & Heating Co 
Mathis, Teague, Hawkins and Mathis 
Matthews, Thomas Baker 

Maxwell, A. J 

May, Robert E 

McBride, Roy J : 

| | eee ree ae 
McClure, Pearl Bigheart Smith 
MeConnell, R. F 

MeCullough’s Sons Co., J. M 
McDowell, Mae 

McFadden, Gayle 

McGuire, Clem J 

McKee, H. H 

McLean Contracting Co.. 

MeMillan, B. F 

MecWane Cast Iron Pipe Co 

Means, Lewis M 

Meyer, Inc., N.S 

Midwest Lumber Co 


494 


510 
354 


Miles, Annie Vickers_.- 

Miles, Edna Estelle 

Miles, Lawrence Golen 

Mills, DeLong 

Minnesota and Ontario Paper Co---........ hes 

Missouri-Kansas-Texas Railroad Co.._..... ion 

Missouri Pacific R. R. Co-- 

Mitchell, F. H 

TTT, <i ack Galant mamueiennabeeel 

Monroe, Henry Stone 

Montage, WUMGM TF ccccnnonavinsnsencese i: 

Morris, Julius 

Morton Brothers 

Morton, E. C ‘ 

Murch Brothers Construction Co 

Murphy, Katherine B 

Murphy Motors, Inc 

Murphy, Richard J 

National Archives, Archivist 

National Bituminous Coal Commission, 
Chairman 

National Carloading and Distributing Corp-- 

National Carloading Corporation 

National Consumer Credit Reporting Corp... 

National Decalcomania Corporation 493 

National Electrical Supply Co 640 

National Emergency Council, Executive 
Director ss 376 

National Forge and Ordnance Co 753 

National Guard Bureau, Chief 541, 610 

National Labor Relations Board, Chairman... 1070 

National Rockland Bank of Boston........... 808 

National Safety Council, Inc 

Nelis, Madeline T 

New York World’s Fair Commission, United 
States, Commissioner 

Newport News Shipbuilding and Drydock 


95, 134, 235, 499, 780 


North American Cement Corporation 
Northern Pacific Railway Co..............- 
Northwest Motor Co 

Northwestern Pacific Railroad Co 

Ocilla Star 

Oehmann, John W 

Ogle, Oliver 8 

Oilfuel Depots (Gibraltar), Ltd 

Orcutt, J. W 

Ormes, Frank A 

Osage Indian Agency 

Oshkosh Motor Truck, Inc 

8 1 an eee imesh 
Ourisman Chevrolet Sales Co 


Paper Service Co 

Pasquet, Maurice 

Patton, J. W 

Pedersen, Marvin P 
Pennsylvania R. R. Co 
Pikes Peak Fuel 
Plummer, Fred 
Pocahontas Fuel Co., Inc 
Pontiac Motor Division 
Postal Telegraph-Cable Co. 





LIST OF CLAIMANTS, ETC. 


Rural Electrification Administration, Admin- 
aati i al eel edie el ncerisn ome toeh dion 419 
St. Clair, Stuart 
8t. Louis Southwestern Railway Co 
8t. Paul Corrugating Co 
Sanitary Floors Corp 
Schmidt, Louis 
Seattle Oxygen Co., Inc 
Secretary of Agriculture 
14, 28, 59, 72, 81, 130, 138, 176, 192, 204, 207, 243, 
279, 285, 298, 301, 317, 323, 325, 327, 339, 362, 
372, 379, 408, 451, 460, 493, 497, 601, 615, 640, 
662, 664, 693, 724, 730, 768, 803, 817, 825, 841, 
877, 891, 915, 937, 974, 1017, 1061, 1098, 1110. 
Becretary of Commerce 
126, 132, 143, 585, 588, 625, 711, 967, 1108, 1116, 1123 
Secretary of the Interior 23, 
53, 73, 111, 129, 194, 196, 226, 248, 383, 398, 471, 
484, 580, 638, 653, 732, 736, 763, 767, 770, 773, 774, 
806, 854, 900, 904, 940, 992, 1009, 1020, 1052, 1063 
52, 79, 135, 593, 695, 1035 
40, 103, 
253, 255, 261, 293, 297, 377, 406, 449, 518, 519, 574, 
627, 636, 657, 698, 759, 815, 883, 906, 968, 1066, 1114 
Becretary of State 
225, 394, 549, 609, 681, 697, 727, 737, 963, 964, 1036 
Secretary of the Treasury. 1, 114, 123, 139, 140, 
171, 199, 219, 245, 273, 303, 462, 517, 596, 690, 700, 
733, 741, 781, 847, 860, 892, 1030, 1047, 1059. 
7, 137, 174, 183, 215, 312, 
345, 388, 414, 416, 476, 492, 500, 532, 536, 545, 547, 
575, 791, 851, 911, 924, 926, 945, 1021, 1077, 1117 
Seither and Ellis, Inc 


Smith, Philip A 
Smith, Walter 8 


Snyder Coal Co 
Social Security Board, Chairman 
49, 56, 105, 125, 228, 249, 271, 300, 474, 564, 606, 
739, 830, 839, 1049, 1102, 1104. 
Social Security Board, Executive Director... 
Sommers Construction Co., R. J 


Spiotta & Co., Joseph 

Stallings, B. W 

Stallings, J. T 

Stallings, Jeannie E 

Standard Statistics Co., Inc 

State of Wisconsin General Hospital 
State Products Co 

Steel Hardware Co 

Steel Products Engineering Co 
Stephens-Adamson Manufacturing Co 
Stephens, Thomas H 

Steuart Motor Co 

Stillwater Clay Products Co 

i ir i. oo Wo sneuasannene 
Sullivan, William G 

Sullivan & Craven Co., Inc 

Sun Shipbuilding and Drydock Co 
Supplies and Accounts, Bureau of, Chief 
Swain, Ira E 


Sylvania, Carmen 

Taft-Peirce Mfg. Co 

Tennessee Valley Authority, Chairman.... 315, 571 
Thomas, Robert S 

Thomas ‘Co., A. H 

Thompson, Emma R 

Thompson, Guy A 

Tiehl, John J 

Tietjen & Lang Drydock Co 

Tompkins, Daniel D 

Torsion Balance Co 

Treasurer of the United States. 489, 808, 820, 954, 1045 
Tripolitis, C. D 

Tydings, Millard E 


United Fruit Company 
Universal Carloading and Distributing Corp. 


Veterans’ Affairs, Administrator. 4, 12, 17,77, 
82, 99, 120, 136, 189, 209, 244, 287, 403, 486, 494, 
510, 539, 670, 720, 761, 843, 863, 864, 909, 923, 934, 
948, 1089, 1119. 

Vicksburg Bridge and Terminal Co 

Vinco Tool Co., Inc 

Vinson, Charles D 
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OF CLAIMANTS, ETC. 


Volunteer Portland Cement Co Wilfley, John 8 

Vorse Stoker Co...-. Willetts, David H 

Walsh Co., A. W Williams, Brown & Earle, Inc.... 
Warnecke Bakery Williamson, William R 
Washburn, H. D Wilmington Electrical Specialty Co., Inc.... 793 
Watkins, C. B 

Weber, G. Bruno 

Wedron Silica Co. 

Weeks-Howe-Emerson Co 

Western Union Telegraph Co 

Weston Electrical Instrument Corporation - .- 

White, Frank 

Whitlock, Roy R Worthington-Gamon Meter Co 
Wickenden, Carol Nelson (Mrs.).........-.-.. Young and Co., Inc., E. J 
Wilbur, Walter F 
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TABLE OF STATUTES, ETC., CITED IN DECISIONS 


STATUTES 


1799, Mar. 2, 1 Stat. 714 

1814, Mar. 30, 3 Stat. 115.................-.-.. 
1818, Apr. 20, 3 Stat. 466 
1861, July 29, 12 Stat. 279 
1862, July 1, 12 Stat. 489 
1862, July 1, 12 Stat. 495 

1862, July 17, 12 Stat. 609 
1864, July 2, 13 Stat. 360 
1866, July 25, 14 Stat. 244___- 
1866, July 28, 14 Stat. 333__ 
1870, July 15, 16 Stat. 320 
1870, July 15, 16 Stat. 321 
1871, Feb. 24, 16 Stat. 430 
1874, June 20, 18 Stat. 110 
1877, Mar. 3, 19 Stat. 370 
1879, Mar. 3, 20 Stat. 412 
1882, Aug. 5, 22 Stat. 238. 
1884, July 7, 23 Stat. 254 

1885, Jan. 6, 23 Stat. 516__....... 
1887, Feb. 23, 24 Stat. 644 » a 
1887, Mar. 3, 24 Stat. 508__.........-.-.......- 
1890, Aug. 30, 26 Stat. 391 
1893, Mar. 3, 27 Stat. 715 
1894, June 28, 28 Stat. 96 
1894, Aug. 13, 28 Stat. 278 
1895, Jan. 12, 28 Stat. 604 
1898, Mar. 15, 30 Stat. 316 
1899, Mar. 3, 30 Stat. 1007 
1902, Apr. 12, 32 Stat. 101 
1902, June 17, 32 Stat. 388 
1902, July 1, 32 Stat. 686 
1903, Feb. 14, 32 Stat. 831 
1904, Apr. 28, 33 Stat. 429 
1905, Feb. 24, 33 Stat. 812 
1906, Mar. 21, 34 Stat. 

1906, Mar. 23, 34 Stat. 

1906, Mar. 23, 34 Stat. 

1906, June 12, 34 Stat. 

1906, June 12, 24 Stat. 

1906, June 12, 34 Stat. 

1906, June 12, 34 Stat. 

1906, June 20, 34 Stat. 

1906, June 26, 34 Stat. 

1906, June 30, 34 Stat. 

1906, June 30, 34 Stat. 

1907, Mar. 2, 34 Stat. 1193 
1907, Mar. 2, 34 Stat. 1217 
1908, May 11, 35 Stat. 108 
1908, May 13, 35 Stat. 128..........-...-..- .. 44, 891 
1909, Feb. 2, 35 Stat. 592 
1909, Mar. 3, 35 Stat. 735 
1909, Mar. 4, 35 Stat. 1004 
1909, Mar. 4, 35 Stat. 1095 





AT LARGE 


1909, Mar. 4, 35 Stat. 1097 

1910, June 17, 36 Stat. 531 

1911, Mar. 1, 36 Stat. 961 

R08, Bier. 9. 96 Otat, GE... wes sedsn ise. J 

1912, June 19, 37 Stat. 

1912, June 26, 37 Stat. 

1912, Aug. 24, 37 Stat. 

1912, Aug. 24, 37 Stat. 

1912, Aug. 24, 37 Stat. 

1913, Mar. 3, 37 Stat. 726_......_- 

1914, Dec. 17, 38 Stat. 785 

1915, Mar. 3, 38 Stat. 929 

1915, Mar. 4, 38 Stat. 1049 

1915, Mar. 4, 38 Stat. 1190......2.........-.... 

1916, June 3, 39 Stat. 206__.............- 480, 542, 614 
1916, July 28, 39 Stat. 419 214, 677 
1916, Aug. 29, 39 Stat. 558 

1916, Aug. 29, 30 Stat. 582 

1916, Sept. 7, 39 Stat. 742_.... 

1916, Sept. 7, 39 Stat. 743__. 

1916, Sept. 7, 39 Stat. 749__. 

1917, Mar. 3, 39 Stat. 1045_. 

1917, Mar. 4, 39 Stat. 1192_. 

1917, May 12, 40 Stat. 72 

1917, Oct. 6, 40 Stat. 405 

1918, Aug. 31, 40 Stat. 953 

1918, Oct. 23, 40 Stat. 1015__._._.. 

1919, Mar. 2, 40 Stat. 1272 
1919, Mar. 3, 40 Stat. 1302 
1919, Mar. 3, 40 Stat. 
1919, Dec. 24, 41 Stat. 
1919, Dec. 24, 41 Stat. 
1920, Apr. 15, 41 Stat. { 
1920, May 18, 41 Stat. 
1920, May 21, 41 Stat. 
1920, May 22, 41 Stat. 
1920, May 22, 41 Stat. 
1920, June 4, 41 Stat. 763 
1920, June 4, 41 Stat. 776 
1920, June 5, 41 Stat. 873 
1920, June 10, 41 Stat. 1063 
1921, Mar. 4, 41 Stat. 1436 
1921, June 10, 42 Stat. 24 
1921, June 10, 42 Stat. 26 
1921, June 10, 42 Stat. 42 
1921, Oct. 28, 42 Stat. 208 
1921, Nov. 23, 42 Stat. 322 
1922, June 10, 42 Stat. 625.................-..- 
1922, June 10, 42 Stat. 627 

1922, June 10, 42 Stat. 630 

1922, June 10, 42 Stat. 631 

1922, Sept. 22, 41 Stat. 1021 

1922, Dec. 28, 42 Stat. 1066 


96, 235, 499, 780 
36, 132, 153, 235, 392, 442 
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1923, Mar, 3, 42 Stat. 1444 

1923, Mar. 4, 42 Stat. 1488.... 
1923, Mar, 4, 42 Stat. 1489... 461, 579, 717 | 1930, June 17, 46 Stat. 
1923, Mar. 4, 42 Stat. 1490___. 1930, June 17, 46 Stat. 
1923, Mar. 4, 42 Stat. 1508__.. 614 | 1930, June 17, 46 Stat. 
1924, May 19, 43 Stat. 121___. 1930, June 17, 46 Stat. 
1924, May 19, 43 Stat. 130 1930, June 17, 46 Stat. 
1924, June 3, 43 Stat. 1930, June 17, 46 Stat. 


1930, June 17, 46 Stat. 
1930, June 17, 46 Stat. 


1924, June 4, 43 Stat. 
1924, June 4, 43 Stat. 
1924, June 4, 43 Stat. 
1924, June 5, 43 Stat. 


1930, June 21, 46 Stat. 
1930, June 23, 46 Stat. 
1930, June 27, 46 Stat. 
1930, June 27, 46 Stat. 


1924, June 6, 43 Stat. 
1924, June 7, 43 Stat. 
1924, June 7, 43 Stat. 
1924, Dec. 6, 43 Stat. 


1930, July 3, 46 Stat. 991 
1930, July 3, 46 Stat. 992 
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DECISIONS 
OF THE 


ACTING COMPTROLLER GENERAL OF THE UNITED 
STATES 


(A-86146) 


TRANSPORTATION—RATES—LAND-GRANT—STIPULATION FOR FIXED 
PERIOD 


Freight rates based upon land-grant deduction currently available, and subject to 
change only in the event of a change in the basic commercial rate, may not 
be stipulated for by the Government to remain eonstant throughout a fixed 
period as subsequent transportation changes may result in a lower net land- 
grant rate becoming available to the Government without “an increase or a 
decrease in the basic commercial rate.” 


a. Comptroller General Elliott to the Secretary of the Treasury, July 1, 


Your letter of May 7, 1937, is as follows: 


For the construction of dams and other works the Tennessee Valley Authority 
purchases large quantities of basic commodities, such as structural steel, cement, 
lumber, etc., which moves from and to the same points over extended periods of 
time. As an instance, cement is purchased at plants in the Birmingham district 
and at Richard City, Tennessee, for shipment to Guntersville, Alabama, and 
Chattanooga, Tennessee. The commercial freight rates on this commodity re- 
main stable, but in the preaudit of carriers’ transportation bills by the General 
Accounting Office varying bases for the computation of net land grant rates are 
applied, with the result that the Tennessee Valley Authority is unable to set up 
final cost figures on a particular purchase until after all transportation charges 
have been billed, preaudited, and returned to the Authority for payment. 

It has been proposed that with the letting of a contract under which a con- 
tinuing movement of a certain commodity between specific points will result, 
there be established a net rate agreeable to the carriers concerned and concurred 
in by the General Accounting Office which will be billed and accepted as a special 
rate during the life of that particular contract, subject to change only in the 
event of an increase or a decrease in the basic commercial rate. Under such an 
arrangement the Authority could with almost definite certainty establish final 
cost figures, a result most desirable to the Authority, and the payment of car- 
riers’ bills could be expedited as in the event of an agreed rate preaudit of 
transportation bills would not be necessary. 

Comment regarding the practicability of an arrangement such as proposed will 
be appreciated. 


1 
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This apparently assumes in the first instance that it will be possible 
for the carriers and the Government to agree as to what will be a 
proper net rate for application to contemplated transportation service. 
The experience of this office in the settlement of transportation claims 
has been such as to give rise to serious doubt whether in many in- 
stances such a result can be attained, in view of the probable varying 
opinions as tothe availability of land-grant routes at lowest tariff 
rates for the shipments concerned, conflicts between the carriers as to 
the applicable basis for dividing revenue over joint routes, and the 
operation of equalization agreements which in many instances afford 
only limited equalization of available land-grant rates. But even 
assming that the carriers and the Government may be able to concur 
upon a net rate for application under a given contract of purchase, 
it, nevertheless, is true that lower net rates may become available 
thereafter during the period of shipments as a result of changes other 
than “an increase or a decrease in the basic commercial rate.” Such 
changes may result, for instance, from action instituted by the car- 
riers comprising a joint land-grant route resulting in a different dis- 
tribution of revenue between them, with consequent change in the net 
rate available to the Government; or tariffs may be modified during 
the period of shipments making available other land-grant routes 
with lower net rates, the basic commercial rate remaining the same. 
Moreover, while, under the practice you suggest, every reasonable care 
would be taken and effort made to arrive at the proper net rate for 
application, it would probably be unavoidable, due to the many com- 
plicated factors involved arising from conflicting tariff provisions, 
incomplete division data, and various restrictions in equalization 
agreements, that net rates produced under the conditions of pressure 

‘frequently necessary to meet administrative requests for prompt ac- 

tion preliminary to the award of a contract would prove sometimes 
to be different from those which upon examination of the complete 
record of an account for the service as performed would be found to 
be proper. 

Accordingly, it does not appear that the interests of the Govern- 
ment would be sufficiently protected through stipulations, such as 
suggested in your letter, to the effect that a net rate agreed upon as of 
a certain date shall be applied thereafter throughout the life of a 
contract “subject to change only in the event of an increase or decrease 
in the basic commercial rate.” 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 


(A-86898) 


OFFICERS AND EMPLOYEES—HOURS OF WORK—GENERAL 
ACCOUNTING OFFICE JURISDICTION 


The duty and responsibility for fixing uniform hours of work of Federal em- 
ployees being vested exclusively in the administrative officers by section 2 
of the act of March 14, 1936, 49 Stat. 1161, the General Accounting Office 
is without authority in such matters other than to determine that regu- 
lations adopted by the head of a department or establishment do not cause 
unlawful expenditure of public moneys. 


Acting Comptroller General Elliott to the Secretary of Agriculture, July 3, 1937: 
Your letter of June 10, 1937, is as follows: 


Consideration is being given to the adoption of the following provision as part 
of the “General Public Regulations” issued under the authority of the act ap- 
proved March 14, 1986 (Public, No. 471, 74th Congress) : 

For employees outside of the District of Columbia, a staggering of the hours 
of duty, where public interest so requires, may be provided by an assignment of 
duty on an average of 7 hours per day or an average of 39 hours per week with 
enforcement of this average spread over a three-months period. In other words, 
the standard is to be a limit of 507 hours for a period of three calendar months. 
The averaging shall be accomplished over the usual quarterly periods of Jan- 
uary—March, April-June, July-September, October-December. 

It will be noted that the suggested provision is identical in intent to that con- 
tained in the “Report of the Committee on Hours of Duty and Overtime”, which 
report was approved by the Civil Service Committee, except for the substitution 
of an average of 7 hours per day, 39 hours per week, and 507 hours per three- 
months period, for the average of 8 hours per day, 44 hours per week, and 572 
hours per three-months period as provided for Employee Group 3 of the com- 
mittee’s report. 

The primary purpose of this regulation is to permit the staggering of hours 
of persons employed principally in office, station, or laboratory where public 
interest requires service every day in the year. The activities of the Weather 
Bureau, for example, require the preparation of forecasts each day, either on 
a 24-hour per day basis or some lesser interval, and this requirement necessi- 
tates a flexibility in the hours of duty impossible of accomplishment under the 
provisions of the existing regulations. 

Your decision as to the propriety of the proposed regulation is requested. 


Section 2 of the act of March 14, 1936, 49 Stat. 1161, is as follows: 


Each head of a department or independent establishment shall issue general 
public regulations, not inconsistent with law, setting forth the hours of duty 
per day and per week for each group of employees. Before issuing such regu- 
lations, which shall be issued within three months from the date of approval 
of this act, the heads of departments and independent establishments shall meet 
and consult among themselves and make such regulations as nearly uniform as 
possible so that all employees, temporary or permanent, in all departments and 
independent establishments shall receive like treatment as nearly as may be 
practicable: Provided, That heads of departments and independent establish- 
ments may appoint a subcommittee to draft such regulations. 


Under this section of the statute the duty and responsibility for 
fixing uniformity in the hours of work of Federal employees is vested 
exclusively in the administrative officers. As stated in the report 
of the committee, this section of the statute would not appear to 
change existing law but rather, expresses the desire of Congress that 
so far as possible under existing law there be uniformity in the hours 
of duty of each group of employees. Accordingly, this office is with- 
out authority to review the administrative action taken pursuant to 
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existing statutes with respect to fixing schedules of work hours, etc., 
other than to determine in the audit of accounts that the regulations 
adopted by the head of a department or establishment do not cause an 
unlawful expenditure of public moneys. 


(A-27645) 


ATTORNEYS’ FEES—ASSIGNMENTS—WAR RISK INSURANCE 
LITIGATION 


The Administrator of Veterans’ Affairs being charged with full responsibility for 
such determinations deemed by him to be within the purview of section 5 of 
the World War Veterans’ Act, as amended July 3, 1930, 46 Stat. 991, making 
“all decisions of questions of fact and law affecting any claimant to the 
benefits of titles II, III,orIV * * *” of said act conclusive except as other- 
wise provided, there is no objection to assignments of attorneys’ fees allowed 
by the courts in connection with war risk insurance litigation pursuant to 
section 19, title I of the World War Veterans’ Act, as amended, 43 Stat. 1311, 
if determined by the Administrator to be necessary to effectuate the purposes 
of the insurance statute, notwithstanding there is doubt whether such 
determination would be final and conciusive under the provisions of said 
section 5. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 6, 1937: 


Your letter of June 7, 1937, is as follows: 


On June 28, 1929, A-27645, the Comptroller General advised the Director of the 
then United States Veterans’ Bureau that there was no authority to permit an 
attorney in receipt of a fee pursuant to a judgment rendered upon a suit insti- 
tuted on a war-risk insurance contract to assign his fee, or any part thereof, to 
another attorney, and the Comptroller General suggested in such a case that if 
one attorney of record should desire to assign his interest in the fee to another 
attorney of record it would be proper to petition the court which had jurisdiction 
of the case and have the necessary apportionment to reflect the desires of the 
attorneys made by the court in its judgment. 

Since the rendition of the foregoing decision efforts have been made to apply 
said ruling and I am now requesting your further consideration of this question 
’ because of difficulties which have been encountered with reference to partitions 
of attorneys’ fees. While, of course, the amendment to the World War Veterans’ 
Act of July 3, 1930, amended section 5 of that act’so as to make decisions of the 
Director (Administrator) conclusive as to questions both of fact and law affect- 
ing any claimant to the benefits of titles II, III, or IV of said act, I am reluctant 
to disregard the Comptroller General's decision as to attorneys’ fees until you 
have had opportunity to consider the problem in the light of the cases which will 
now be presented. 

In the case of Gilbert Barnes, XC—1287399, a judgment was rendered in 1928 
by the District Court of the Northern District of Texas. The term of that court 
in which the judgment was entered has now expired, so that it would not be pos- 
sible at the present time to follow the procedure suggested in the Comptroller 
General's decision of June 28, 1929, to secure an amended judgment. The judg- 
ment in question gave to the firm of Mathis, Teague, Hawkins and Mathis, attor- 
neys at law, 10% of the amount awarded and 10% of future installments. Checks 
in the amounts of $5.60, representing 10% of the monthly installments of insur- 
ance awarded under the judgment, were drawn in favor of the firm in question. 
Mr. B. F. Teague, one of the members of the firm, is deceased, and further, the 
partnership has been dissolved. Mr. J. Meek Hawkins and Mr. John M. Mathis, 
Sr., have waived their rights to their shares of the monthly payments covering 
attorneys’ fees in favor of Mr. John M. Mathis, Jr., and have requested that the 
entire amount of the fees should be paid to the latter. It appears in this case 
that for some time the attorneys themselves, by an arrangement that was mutu- 
ally satisfactory, permitted the checks in the firm name to be received by Mr. 
John M. Mathis, Jr., who, as long as he remained in the same town where the 
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former firm had practiced, was allowed to receive the checks through the mail 
without any question by the post office. It is stated that Mr. John M. Mathis, Jr., 
would then indorse the checks and no question as to the disposition of the fee 
was ever raised with the Veterans’ Administration until Mr. John M. Mathis, Jr., 
moved to another town, whereupon the local postmaster refused to deliver checks 
to him addressed in the firm name on the ground that no such firm was in 
existence in the second town. 

The suggestion is offered that in the Barnes case since it is impossible to secure 
an amendment to the original judgment by reason of the lapse of time and since 
the partnership in question has been dissolved by the voluntary act of the sur- 
viving members of the firm, a disposition of the checks covering the attorneys’ 
fees so that Mr. John M. Mathis, Jr., might receive the entire amount would not 
be regarded primarily as an assignment but as a distribution of the partnership 
assets. This would find support in the principle cited in 47 Corpus Juris, page 
1132, in the treatise on Partnership: 

“In general after dissolution each partner has an equal right to the possession 
of firm assets and has the right and duty to dispose of them for the purpose of 
liquidating the firm affairs. However, the firm members may agree that one or 
more of their number shall have exclusive control and the exclusive right to 
dispose of the partnership property.” 

The Veterans’ Administration is desirous, if it may legally do so, to meet the 
wishes of the attorneys in this case. The amount involved is small, it is not 
feasible to obtain an amended judgment, and the firm of attorneys which ren- 
dered the original services to the veteran is now no longer in existence. Further- 
more, to continue the issuance of the checks in the name of a firm which the 
Veterans’ Administration now has knowledge is no longer in existence presents 
an anomalous situation in itself. 

Your consideration is also asked to the case of Philip A. Smith, C—1735768, in 
which a judgment was obtained in the District Court of the United States for 
the Western District of Oklahoma in December 1934 on a contract of converted 
Government insurance (K-160597). The judgment awarded the attorney of 
record, Oscar Speed, a fee of 10%. The Veterans’ Administration has made pay- 
ments in accordance with the judgment. In April 1937 the attorney advised that 
the veteran had made a settlement with him in full for all legal services and 
requested that in future the veteran receive the full amount of the payments 
under the judgment and that the attorney had no further interest in the checks 
previously sent representing the fee of 10%. The attorney has executed an 
attempted assignment here quoted: 

“For value received I, Oscar Speed, attorney for the plaintiff in the above- 
styled cause, do hereby sell, assign, and deliver over to Philip Alexander Smith, 
plaintiff in this action, all of my right, title, and interest which accrued to me by 
virtue of a judgment on December 4, 1934, in said court wherein I was granted 
certain attorney fees, for the reason that I have settled in full with said Smith 
for attorney fees due me.” 

Section 22 of the World War Veterans’ Act, 1924, as amended, permits the 
assignment by any person to whom converted insurance may be payable of his 
interest in such insurance to any other member of the permitted class of benefi- 
ciaries. While this section was repealed by Public, No. 262, 74th Congress, of 
August 12, 1935, section 3 of the latter act is specific that the provisions of said 
section shall not be construed to prohibit the assignment by any person to whom 
converted insurance shall be payable under title III of the World War Veterans’ 
Act, 1924, of his interest in such insurance to any other member of the permitted 
class of beneficiaries. As the Philip A. Smith case involves a converted insur- 
ance contract and as the veteran has made full settlement with his attorney, and 
it is not possible, owing to the passage of time, to procure an amended judgment, 
may the assignment by the attorney be recognized in view of the fact that there 
is a limited right of assignment as to the benefits of converted insurance? 

In the case of Emmett L. Chandler, C-387090, a judgment was obtained in the 
District Court of the United States for the Middle Division of the Northern Dis- 
trict of Alabama, on August 21, 1935, which judgment provided for a fee of 10% 
in favor of the attorneys of record, W. M. Rayburn, of Gadsden, Alabama, and 
Thomas H. Stephens, of Gadsden, Alabama, one-half of such fees to be paid to 
each attorney. The Veterans’ Administration has proceeded to apply the terms 
of the judgment, but on April 7, 1937, a communication sworn to by one of the 
attorneys of record, Thomas H, Stephens, was received by which he seeks to 
transfer his interest in the judgment to the other attorney, W. M. Rayburn. The 
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fees in question amounted to $2.73 on policy K-640485 and $0.14 on policy 
K-925472 on each installment. While converted insurance is involved in the 
Chandler case as in the Smith case, at the same time the assignment is not in 
favor of the veteran but is by one attorney in favor of the other attorney. 

Your further consideration of this question is requested in order that, if 
possible, some solution may be reached by which there will be obviated the diffi- 
culties at present encountered with reference to attorneys’ fees, as illustrated by 
the three cases here presented. 


Section 500, title V, of the World War Veterans’ Act, as amended 
by the act of March 4, 1925, 43 Stat. 1311, provides as follows: 


* * * Provided, however, That wherever a judgment or decree shall be 
rendered in an action brought pursuant to section 19 of title I of this act the 
court, as a part of its judgment or decree, shall determine and allow reasonable 
fees for the attorneys of the successful party or parties and apportion same if 
proper, said fees not to exceed 10 per centum of the amount recovered and to 
be paid by the bureau out of the payments to be made under the judgment 
or decree at a rate not exceeding one-tenth of each of such payments until 
paid. * * ¢ 


Section 5 of the World War Veterans’ Act, as amended by the act 
of July 3, 1930, 46 Stat. 991, provides in part as follows: 


* * * all decisions of questions of fact and law affecting any claimant to 
the benefits of titles II, III, or IV of this act shall be conclusive except as 
otherwise provided herein * * *. 


Section 500 of the statute containing the authority for fixing and 
paying attorneys’ fees is in title V of the act, and section 19 of the 
statute containing the authority for the litigation involving war-risk 
insurance policies is in title I of the act. The decisions of the Admin- 
istrator of Veterans’ Affairs which are made final and conclusive by 
section 5 of the statute, supra, are those “affecting any claimant to the 
benefits of titles II, III, or IV of this act.” Since a claim for attor- 
neys’ fees in a situation such as here involved is based upon a court 
judgment or decree as distinguished from a determination by the 
Administrator of Veterans’ Affairs, and further, since such claim 
arises under titles I and V of the act, as distinguished from titles I, 
III, or IV of the act, there is considerable room for doubt whether 
your determination in this matter would be final and conclusive, as 
seems to have been assumed by you in the second paragraph of your 
letter. 

However, in view of the stated doubt, and since you must assume 
full responsibility for such determinations as are deemed by you to be 
within the purview of section 5 of the hereinabove-quoted act, this 
office will not be required to object to the assignments of the class here 
referred to if in the administration of the insurance provisions of the 
World War Veterans’ Act, as amended, you should find that the recog- 
nition of such assignments is necessary to effectuate the purposes of 
the insurance statute with respect to term and/or so-called converted 
insurance cases. In this connection see Martin v. National Surety Co., 
decided by the Supreme Court of the United States, March 29, 1937. 
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CONTRACTS — PASSENGER-CARRYING VEHICLES—WALSH-HEALEY 
ACT AND PURCHASE PRICE LIMITATION REQUIREMENTS—AWARD 
IN EXCESS OF LIMITATIONS 


Where, because of anticipated award in amount less than $10,000, advertised 
specifications contained a provision that the labor, etc., stipulations of the 
Walsh-Healey Act of June 30, 1986, 49 Stat. 2036, were not for application, 
award in excess of that amount, without inclusion in the contract of the 
mandatory provisions of said act, even if otherwise correct, would be unau- 
thorized and illegal. 

Trade-in allowance may not be used to reduce bid price on motor-propelled 
passenger-carrying vehicle, otherwise in excess of the $750 statutory pur- 
chase-price limitation, to an amount within such limitation, notwithstanding 
there would be made available thereby, in an isolated and unusual case, 
a lower bid for acceptance, as the specific statutory purchase-price limitation 
contained in the act of June 23, 1936, 49 Stat. 1854, includes the value of any 
vehicle exchanged, and as the earlier general statute—section 3709, Revised 
Statutes, also contemplating economy in Government purchases—is for 
application only within said purchase-price limitation. 


Acting Comptroller General Elliott to the Secretary of War, July 7, 1937: 

There has been brought to my attention contract No. W-1092-eng- 
5448, November 24, 1936, with the Automobile Sales Co., Memphis, 
Tenn., covering the purchase of 13 Terraplane sedan automobiles at 
$778.94 each f. o. b. Detroit, Mich., total $10,126.22, for delivery to 
Memphis, Tenn., with trade-in allowance of $3,475 on 13 used cars. 

Pertinent provisions of the specifications accompanying the invita- 
tion for bids were as follows: 


Walsh-Healey Act.—The provisions of the act of June 30, 1936, Public, No. 
846—74th Congress, and the regulations adopted by the Secretary of Labor 
pursuant thereto, are not applicable to this procurement. 

Determining factors which will be considered in addition to prices bid will be 
the suitability of the vehicles bid upon, any discount offered, adherence to the 
construction detuils specified, trade-in allowance offered for the used vehicles, 
cash price offered for the used vehicles, any transportation costs to be paid by 
the United States, availability of replacement parts and time of shipment. 
Other things being equal, preference will be given the bidder offering the shortest 
time for complete shipment. 

The attention of prospective bidders is invited to the fact that the new 
vehicles will be procured at the least cost to the United States, trade-in value or 
€ash prices bid on the used vehicles considered, and for that reason the highest 
cash bid offered for the used vehicles when most advantageous to the United 
States will be accepted, even though contract for furnishing the new vehicles is 
awarded to another bidder. 


* * * * * ” * 


7 
Delivery.—All of the automobiles shall be delivered f. o. b. contractor’s plant 
and transported from that point to Memphis, Tennessee, by the contractor, or 
by the Government, whichever is more advantageous to the Government. 


Seven bids were received, among them that of the Automobile Sales 
Co., of Memphis, Tenn., which offered Terraplane automobiles at 
$778.94 each f. o. b. Detroit, Mich., with rail transportation cost of 
$45 each, a trade-in allowance of $3,475, or a cash offer of $1,735 for 
13 used vehicles, and that of the General Motors Corporation, Pon- 
tiac Division, offering Pontiac automobiles at $650.25 each f. o. b, 
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Pontiac, Mich., rail transportation of $50.14 each, and a trade-in 
allowance of $1,110, and no cash offer for the used vehicles. At- 
tached to the bid of the Automobile Sales Co. was a typed statement 
that if the vehicles offered should be brought down from the factory 
by drivers’ convoy the transportation charges would be $22.50 instead 
of $45 per car. The Pontiac bid made no reference to delivery by 
driver’s convoy. 

The abstract of bids shows that award was recommended to the 
Pontiac Company for the purchase of the new vehicles as the lowest 
bidder “whose bid price is within the maximum statutory limit of 
$750, as fixed by the act of March 15, 1934”, and that the cash offer 
of the Automobile Sales Co. of $1,735 for the used cars be accepted, 
and that no award be made on the item of rail transportation, as it 
would be cheaper to ship on Government bill of lading. 

However, it developed that acceptance of the bid of the Auto- 
mobile Sales Co., together with the trade-in allowance for the old 
automobiles and delivery of the new vehicles by drivers’ convoy, 
would result in a slightly lower net cost to the Government, and 
award to that company was made accordingly, without inclusion in 
the contract of the stipulations required by the Walsh-Healey Act. 

This office requested explanation as to exemption of the contract 
from the provisions of the Walsh-Healey Act and the purchase of 
passenger-carrying automobiles at a price in excess of $750, inclusive 
of trade-in values of used vehicles. By second endorsement of May 
20, 1937, there was received a report, as follows: 



















































































1. The inclusion of paragraph 8 (b) instead of paragraph 8 (a), Circular 
Letter (Finance) 182, dated September 22, 1986, in the advertisement was 
predicated on the assumption that no bids would be accepted in excess of the 
statutory limitation of $750.00 per vehicle, in which event the total amount 
involved in the purchase of the thirteen passenger cars would have been less 
than $10,000.00. 

2. After bids had been opened it was determined that the lowest bid, trade-in 
allowance considered, was submitted by a dealer whose bid was in excess of 
$750.00 per vehicle, trade-in allowance not considered. It was clearly evident 
that the best interests of the United States would be served by awarding the 
contract to the Automobile Sales Company, the low bidder, trade-in allowance 
considered, and that the difference between his cash allowance for the used cars 
and his trade-in allowance for them ($1,740.00) should in effect be considered 
a reduction in the list price of the cars. Inasmuch as the statutory limitation 
of $750.00 was exceeded, the matter was referred to the Chief of Engineers for 
decision in letter dated November 10, 1986, and the procurement was authorized 
in 2nd indorsement B. D. 3316 (Memphis D. O.) 5 dated November 19, 1936. 

3. This procurement was charged against the appropriation: Flood Control, 
Mississippi River and Tributaries. 


The statement in the invitation for bids relative to the Walsh- 
Healey Act would have been proper had other statutory requirements 
been observed in award of the contract, for in that case the maximum 
amount of the contract could not have been more than $9,750 for the 
13 vehicles, including the value of the automobiles exchanged, and 
the Walsh-Healey Act would not have been applicable. But the 
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contract awarded was for furnishing equipment for the use of the 
Government in an amount exceeding $10,000, and inclusion of the stipu- 
lations required by the Walsh-Healey Act was mandatory. The award 
of the contract without their inclusion was a violation of that statute. 

The argument advanced in the second paragraph of the report, 
supra, in explanation of purchase at a price prohibited by statute 
is obviously untenable. The act of June 23, 1936, 49 Stat. 1854, and 
previous statutes prohibit the purchase of any motor-propelled 
passenger-carrying vehicle at a cost, completely equipped for opera- 
tion, and including the value of any vehicle exchanged, in excess of 
$750. The language of the statute is explicit and would appear too 
plain to leave room for question. It makes no distinction between 
the cash value and the exchange value of the used vehicle, either to 
the contractor or the Government. The “value of any vehicle ex- 
changed” manifestly has reference to the amount offered by a bidder 
for the old vehicle as a part of the purchase price of the new, and 
the Government is not concerned with what a bidder would otherwise 
pay for the used vehicle in cash, except in case a cash offer exceeds 
a trade-in allowance. The price of the new vehicle, including the 
exchange value of the old, may not exceed $750 per automobile. The 
plain effect of the statute is to preclude consideration of any bid 
offering a passenger-carrying automobile at a factory price in excess 
of $750, either inclusive or exclusive of the trade-in allowance on 
the used automobile. That is the plain, obvious, and rational mean- 
ing of the statute, which, as said by the court in Lynch v. Alworth 
Stephens Co., 267 U. S. 364, “is always to be preferred to any curious, 
narrow, hidden sense that nothing but the exigency of a hard case 
and the ingenuity and study of an acute and powerful intellect would 
discover.” The price-limiting statutes make no provision that the 
difference between the bidder’s cash allowance for used automobiles 
and his trade-in allowance “should in effect be considered a reduction 
in the list price of the cars”, and affords no basis for an adminis- 
trative reading of such an interpretation into the statute. 

In this instance the factory price of the Terraplane cars—$778.94 
each, or $10,126.22, including the amount of $3,475 for the used cars— 
was $28.94 per vehicle higher than the maximum price authorized 
to be paid for a passenger-carrying automobile, or a total of $376.22 
for the 13 cars purchased. Therefore the award to the Automobile 
Sales Co. was a violation of the price-limiting statute. 

There is not overlooked the fact that section 3709, Revised Statutes, 
contemplates the purchase of equipment for the Government at the 
most reasonable cost, and that administrative action in this case 
resulted in a monetary saving to the United States. That consider- 
ation was not controlling here, in view of the express and.mandatory 








10 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


price limit fixed in the statutes. The rule of statutory construction 
is that where a general statute and a special statute dealing with the 
same subject matter are not in complete harmony and cannot be 
wholly reconciled, the special statute will prevail, and a@ fortiori is 
this true when the special statute is later in date of passage. While 
both section 3709, Revised Statutes, and the act of June 23, 1936, 
supra, contemplate economy to the Government, the latter—and 
later—statute sets a maximum limitation on the price that can be 
paid for passenger-carrying automobiles in any event or by any 
means, unless expressly authorized, and it is within the price limit 
set by that statute that section 3709, Revised Statutes, is for appli- 
cation. If in an unusual and isolated instance the application of the 
later statute results in apparent conflict, section 3709, Revised Stat- 
utes, must yield. A bidder desiring to compete for Government 
business in the purchase of passenger-carrying automobiles may offer 
his equipment at a price within the $750 limit, and bid as much or 
as little for used vehicles as he sees fit, but he may not bid above 
$750 and by resort to the expedient of “padding” the trade-in allow- 
ance on used vehicles or by any other means defeat the express pro- 
visions of the law. 

The only proper procedure in the present matter was that origi- 
nally recommended, to wit, the acceptance of the bid of the Pontiac 
Co. as the lowest bidder complying with the $750 price-limit statute 
and the sale of the used cars to the Automobile Sales Co. Both 
transactions would have been in compliance with the specifications 
and with the law, and any resulting difference to the Government 
from a pecuniary standpoint was not a matter for administrative 
concern so long as statutory requirements were observed. 

Upon the facts presented there is no legal authority for the pay- 
ment of any amount in excess of $750 per vehicle, including the 
trade-in value of the used automobiles, plus the actual cost of trans- 
portation by drivers’ convoy from Detroit, Mich., to Memphis, Tenn., 
or $22.50 each. 






















































































































(A-87081) 


POST OFFICE DEPARTMENT—SERVICES PERFORMED FOR PRIVATE 
CORPORATION—DISPOSITION OF REIMBURSEMENT COLLECTIONS 


Amounts collected from a railroad company in payment for services rendered on 
its behalf in the sorting and handling of mail by regular Postal Service 
employees for whose compensation an appropriation has been duly made are 
for deposit into the Treasury as “Miscellaneous Receipts—Postal Revenues”, 
and not to the appropriation from which the employees performing the 
services were paid. 


Acting Comptroller General Elliott to the Postmaster General, July 8, 1937: 
Your letter of June 14, 1937, is as follows: 


In connection with the construction of the annex to the general post office 
at New York, New York, certain obligation attached to the Pennsylvania Rail- 
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road Company to provide mail handling facilities as stated in the deed from the 
Stuyvesant Real Estate Company to the United States of America, dated leb- 
ruary 26, 1931, reading as follows: 

“The Tunnel Company (Pennsylvania Railroad Company), so long as the 
building or buildings to be erected on said land shall be devoted to United 
States post office uses and purposes, shall furnish, maintain, and operate at its 
own expense adequate mail handling facilities below the basement floor of such 
building reasonably satisfactory to United States of America, and will provide 
at its own expense sufficient and suitable elevators or other devices to convey 
mail matter between mail platforms and the basement of such building.” 

An agreement was entered into between the Post Office Department and the 
Pennsylvania Railroad Company under date of December 6, 1934, which pro- 
vided for certain separation of mail arriving at the Pennsylvania Railroad Sta- 
tion destined for other railroad stations and post offices. The separation was 
to be performed by railroad company employees and delivered to the tail-board 
of Government owned motor vehicles which would be available at that point. 
In order to perform this service it would be necessary that railroad employees 
be given access to the workroom of the post office located in the basement. 

In order to eliminate the necessity for the admission of unauthorized persons 
to the workroom of the post office, the agreement provided that postal employees 
would perform this tail-board separation and the Pennsylvania Railroad Com- 
pany would reimburse the Department for actual cost of the clerical work 
involved. As there was no way of determining the actual cost, the agreement 
provided for the payment of $6,000 per annum in monthly installments of $500 
for a period of three years. During the three-year period the Post Office De- 
partment agreed to make a careful study and analysis of the cost of this service, 
and the price to be paid by the railroad company thereafter would be determined, 
adjustments to be made every three years. 

In accordance with that agreement, the Pennsylvania Railroad Company is- 
sued checks in the amount of $500 each month in favor of the Post Office Depart- 
ment. These checks have been submitted to the Third Assistant Postmaster 
General, Division of Finance, with the request that they be deposited to the 
credit of the appropriation “Clerks, First and Second Class Post Offices.” This 
Department was informed that the amount collected could not be deposited to 
the credit of the appropriation but must be shown as miscellaneous receipts. 

These checks represent, as nearly as can be determined at the present time, 
the actual cost of clerical labor used in the separation of this mail. The original 
payments are made from the appropriation referred to above, and it is believed 
that it is proper for the appropriation in question to be reimbursed by depositing 
the amounts received to the credit of that appropriation. 

The question is referred to you for decision as to whether the amount paid to 
the Post Office Department by the Pennsylvania Railroad Company for the tail- 
board separation of mail at the annex to the general post office at New York, 
New York, may be considered as reimbursement for expenditures made from 
the appropriation for “Clerks, First and Second Class Post Offices” and de- 
posited to the credit of that appropriation when received. 


Sections 407 and 4054 of the Revised Statutes provide: 


Sec. 407. The postal revenues and all debts due the Post-Office Department 
shall, when collected, be paid into the Treasury of the United States, under the 
direction of the Postmaster-General; and the Treasurer, Assistant Treasurer, 
or designated depositary receiving such payment shall give the depositor dupli- 
cate receipts therefor. 


Sec, 4054. The money required for the Postal Service in each year shall be 
appropriated by law out of the revenues of the Service. 


It appears from your submission that the work in question was 
performed by regular employees of the Postal Service for whose com- 
pensation an appropriation had been duly made. The Congress 
having appropriated a specific amount for the salaries of the em- 
ployees in first- and second-class post offices, it is not permissible to 
augment the appropriation so made by collections from private 
sources. The moneys collected from the railroad company are in 
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payment of a debt due the Post Office Department, and under section 
407, Revised Statutes, supra, are for deposit in the Treasury of the 
United States to the credit of postal revenues, and will not be avail- 
able for expenditure until appropriated by the Congress. See 5 Comp. 
Gen. 928, and the cases cited therein. 

In view of the past practice and the fact that the appropriations 
for the fiscal years 1936 and 1937 are no longer available for the in- 
curring of obligations, the deposits heretofore made to the credit of 
the respective fiscal year appropriations for salaries and expenses 
first- and second-class post offices will not now be disturbed, but 
beginning with the fiscal year 1938 all such receipts are for deposit 
into the Treasury as “Miscellaneous Receipts—Postal Revenues.” 






(A-84592) 


FEDERAL HOUSING ADMINISTRATION—INSURED LOANS—DEFAULT 
OF GOVERNMENT EMPLOYEE BORROWERS—INDEBTEDNESS LIQUI- 
DATION BY SALARY COLLECTIONS AND OTHERWISE 


There is no authority of law, except as provided in the act of May 26, 1936, 
49 Stat. 1374, for the application of current salary payments of Federal 
employees, as distinguished from final salary payments upon separation 
from the service, toward liquidation of a Government indebtedness, such 
as an unpaid Federal Housing Administration insured loan, without the 
consent of the employee concerned, and, where said consent is withheld 
by the employee after the matter is referred to the employing agency, the 
Federal Housing Administration should be so advised that there might 
be taken by that agency such steps to effect collection as are authorized 
by section 2, title I, of the National Housing Act, as amended, 49 Stat. 
1188, 16 Comp. Gen. 956, amplified. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 9, 1937: 


There has been considered your letter of June 5, 1937, as follows: 


There are enclosed herewith copies of letters dated March 26, 1937, and 
April 9, 1937, signed by Fred H. Schomburg, Chief, Division of Collection, 
Investigation, and Fraud, Federal Housing Administration, citing the provi- 
sions of Revised Statute No. 1766 (42 Stat. 23), title 5, paragraph 82, page 33, 
United States Code, as authority for requesting the deduction of certain 
amounts from the compensation of employees of this Administration. 

It appears that the employees mentioned in the attached letters defaulted 
on notes covering loans which had been insured by the Federal Housing Ad- 
ministration under the provisions of title I of the National Housing Act, and 
that the Federal Housing Administration has consequently been required to 
pay the amounts of the losses of the institutions which granted the loans. 

There has been noted in this connection your letter dated April 23, 1937 
(A-84592), addressed to the Administrator, Federal Housing Administration, 
relating to the cases of debtors to the Federal Housing Administration who 
are now employed by the United States, and stating: “* * * in this class 
of cases, it is suggested that, after your Administration has made an exhaus- 
tive effort to collect these items of indebtedness directly from the individuals 
concerned, the matter be referred to the departments or agencies in which 
the debtors may be employed, suggesting that proper demands be made by 
said departments or agencies upon the debtors for adjustment of the indebted- 
ness to the Government.” 
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There is nothing in the attached letters from the Federal Housing Adminis- 
tration to indicate that “exhaustive” efforts have been made by that agency 
to effect collection from the employees of this Administration named. Assum- 
ing, however, that the Federal Housing Administration is in fact unable to 
prevail upon the employees involved to liquidate their indebtedness, it is not 
made clear in your decision cited in the foregoing whether this Administration 
may properly render substantial assistance to the Federal Housing Adminis- 
tration to the extent requested in the attached letters—that is, by deducting 
the amounts reported as unpaid from the employees’ salaries without regard 
to any protest against such action as may be received from the employees. 

It is, therefore, requested that I be informed as to whether this Administra- 
tion is authorized to effect collection for the Federal Housing Administration 
by deductions from salaries of employees in the cases mentioned in the attached 
letters and in such other cases as may later arise. 

It may be stated that there is no authority of law, except as pro- 
vided in the act of May 26, 1936, 49 Stat. 1374, for the application of 
current salary payments of Federal employees, as distinguished from 
final salary payments upon separation from the service, toward 
liquidation of an indebtedness—such as referred to in your letter— 
without the consent of the employee concerned. See in this connec- 
tion 16 Comp. Gen. 161, id. 547, and cases therein cited. 

Section 2 of title I of the National Housing Act, as amended, was 
amended by the act of April 3, 1936, 49 Stat. 1188, to read, in perti- 
nent part, as follows: 

Notwithstanding any other provisions of law, the Administrator shall have 
the power, under regulations to be prescribed by him and approved by the 
Secretary of the Treasury * * * to collect or compromise all obligations 
assigned to or held by him and all legal or equitable rights accruing to him 
in connection with the payment of such insurance until such time as such 
obligations may be referred to the Attorney General for suit or collection. 

While under said section the matter of the indebtedness under a 
defaulted loan insured by the Federa] Housing Administration may 
be referred by the administration to the Attorney General for suit 
or collection, it was contemplated by the decision of April 23, 1937, 
16 Comp. Gen. 956, cited in your letter, that such action might be 
obviated by reporting said indebtedness to the head of the depart- 
ment or establishment in which such debtor employee is serving, 
with the request for cooperation by such department or establish- 
ment in effecting an arrangement with the employee for taking care 
of the indebtedness. If, in the cases referred to by you, no satisfac- 
tory arrangement can be made with the employees for the liquidation 
of their indebtedness to the United States, the Federal Housing Ad- 
ministration should be so advised in order that collection thereof 
may be proceeded with as authorized by section 2 of the National 
Housing Act, supra, 

You are advised accordingly. 
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(A-84992) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TEMPORARY 


EMPLOYEES ABSENT ONLY A PORTION OF SATURDAY, A HALF 
HOLIDAY 


Temporary employees absent on annual leave a portion of Saturday—a 4-hour 
work day—are chargeable with annual leave under the act of March 14, 
1936, 49 Stat. 1161, in the proportion that the hours of absence bear to the 
4-hour work period, a 3 hours’ absence, for example, requiring a charge of 
three-fourths of 1 day. 


i. Comptroller General Elliott to the Secretary of Agriculture, July 9, 


Your letter of June 24, 1937, is as follows: 


In your decision of May 26, 1987 (A-84992), relating to the annual leave 
status of temporary employees, you made the following statement: 

“One day’s annual leave should be charged temporary employees for absence 
from duty all of Saturday. If the temporary employee who is on authorized 
annual leave on Saturday returns to duty at the opening hour of business on 
Monday, no leave is required to be charged for Sunday. It is only on the theory 
that Saturday afternoon is a holiday that permanent and emergency employees, 
whose annual leave is exclusive of holidays, are charged only four hours annual 
leave for an absence all day Saturday. And since the annual leave of temporary 
employees is not exclusive of holidays they must*be charged a full day’s leave 
for an absence all day Saturday. See 11 Comp. Gen. 119.” 

The question has already arisen in this Department as to how much leave 
should be charged against a temporary employee who is not absent all day 
Saturday. If, for instance, an employee reports for duty at 9 o’clock Saturday 
morning and is granted leave commencing at 11 o’clock, with how many hours 
leave should he be charged? Should he be charged with two hours’ leave, i. e., 
from 11: 00 a. m., to 1: 00 p. m., or should he be required to take five-sevenths of 
a day’s leave? 

These are questions concerning which we find no rulings from your office, 
either under the new leave laws and regulations or under the leave statutes 
that were in effect prior to March 14, 1936. It is not altogether unlikely that 
your office has ruled upon this question under the old leave laws, but it is be- 
lieved that the new statutes, which constitute leave a right as distinguished 
from a privilege, will warrant a reconsideration of the question at this time. 

The fact that most of the leave in this Department is applied for and granted 
during the summer months makes it necessary for me to ask you for an early 
decision on this matter. 


A similar situation to that involved in this matter appears to be 
presented by the sick leave granted to Government employees by the 
act of March 14, 1936, 49 Stat. 1162, which leave is likewise inclusive 
of Sundays and holidays, and in the regulations issued by the Presi- 
dent, Executive Order 7410, July 9, 1936, it was provided in para- 
graph 12: 

The minimum charge of absence on account of sickness, except on Saturdays or 
on other days where 4 hours constitute a full work day, shall be 1% day; addi- 
tional fractions authorized on the same day shall be charged in multiples of one 
hour. On Saturdays, or other days where 4 hours constitute a full work day, 
2 hours or less sick leave shall be charged as %4 day and more than 2 hours shall 
be charged proportionately. 

Except for the minimum charge of one-half day, this sick-leave 
regulation indicates the rule for application to annual leave granted 
to temporary employees when covering part or all of the Saturday. 
That is to say, as temporary employees are not entitled to exclude 
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holidays from the annual leave, they receive no benefit from the Sat- 
urday half-holiday law when not working, which necessitates charg- 
ing one full day’s leave when no services are rendered on Saturday. 
16 Comp. Gen. 1039. When working only a portion of the 4 hours 
required on Saturday the charge against the employee’s annual leave 
for the portion not working should be that portion of 1 day’s leave 
that the number of hours not working bear to the 4-hour period of 
service otherwise required. For example, a temporary employee who 
works only 1 hour and is on leave with pay for 3 hours on a Saturday 
should have three-fourths of 1 day charged against his leave. 


(A-87219) 


RETIREMENT FUND DEDUCTIONS—DECEASED EMPLOYEES—BENE- 
FICIARY AS TRUSTEE—CONFLICTING CLAIM OF LEGAL GUARDIAN 


Payment of the amount held in the Civil Service Retirement Fund to the credit 
of a deceased employee should be made to the designated beneficiary, not- 
withstanding said beneficiary was designated as trustee for decedent’s 
minor daughter, and that claim has been filed therefor by the decedent’s 
widow as legally appointed and qualified guardian of the person and estate 
of said daughter, particularly as the decedent was fully aware of his rights 
in the matter and fully understood that the Civil Service Commission had 
no authority to enforce the trust. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, July 10, 1937: 


Reference is made to your letter of June 21, 1937, as follows: 


The Commission has pending for consideration claims which have been made 
for the payment of certain moneys in its hands as a result of retirement deduc- 
tions made from the salary of Mr. Judson Sydnor Bohannan, deceased, formerly 
employed in the Department of Agriculture. This office feels that, in view of 
the character of the adverse claims made upon the funds in its possession, the 
matter is one which should be submitted to you for decision before payment 
of the moneys in question is authorized. 

On February 27, 1935, Mr. Judson S. Bohannan, then employed as a principal 
attorney in the Forest Service, Department of Agriculture, executed, in pur- 
suance of the privilege conferred by the act of June 22, 1934, amending the 
Civil Service Retirement Act of May 29, 1930, Civil Service Form 2806-1, 
known as a Designation of Beneficiary. This form was properly certified in 
accordance with the regulations prescribed by this Commission, and it was 
received in the office of the Commission on March 20, 1935. In examining the 
statements appearing in the form, it was noted that the deceased had desig- 
nated the beneficiary of the moneys to his credit in the retirement fund at the 
time of his death as “C. M. Bohannan, trustee, for Elizabeth LaFond Bohannan, 
daughter.” The designator was informed by the Commission that it could not 
enforce the trust, and requested him to state whether said C. M. Bohannan 
had been, or was to be, appointed by the court as guardian or trustee for his 
daughter, Elizabeth Bohannan. In reply the designator, J. S. Bohannan, stated 
in substance that he was aware that the Commission could not enforce the 
terms of the proposed trust and would have no jurisdiction over the expenditure 
of the amount so paid to the person designated by him as trustee. He further 
indicated that said C. M. Bohannan was his brother and that he had not been, 
nor was it contemplated that he would be, appointed by the court as guardian 
or trustee for the designator’s minor daughter. He indicated his desire that 
the amount of moneys to his credit in the retirement fund be used for the 
education of his daughter in the event of his death before the completion of 
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her education., The decedent further informed the Commission that, inasmuch 
as his daughter was a minor, he could not designate her as beneficiary with- 
out involving the appointment of a guardian, with attendant court costs, for 
which reason he desired the money paid to his brother as a trustee under an 
instrument of trust agreed upon between J. S. Bohannan and C. M. Bohannan. 
The aforementioned designation of beneficiary was accepted by the Commission, 
and on August 12, 1935, Mr. J. S. Bohannan died, leaving in his retirement 
fund, after all valid claims against it had been deducted, the sum of $2,215.47. 

Due claim was made upon the Commission by C. M. Bohannan for the pay- 
ment to him of the above sum as trustee for the decedent’s minor daughter, 
Elizabeth. Before payment of these moneys, however, a claim was made upon 
the Commission for the money by Mrs. Elva 8. Bohannan, the decedent’s widow. 
Mrs. Bohannan has presented to the Commission evidence of her appointment 
by the Supreme Court of the District of Columbia, and qualification as guardian 
of the person and estate of the minor child, Elizabeth Bohannan, and has 
filed claim for the payment of the fund in question to her as guardian of the 
child, on the theory that the minor child is the duly designated beneficiary 
and that the trust indicated by the original designation of beneficiary is without 
legal sufficiency. 

The act of June 22, 1934, amending the Civil Service Retirement Act of May 
29, 1930, and providing for the designation of a beneficiary to whom may be 
paid, upon the death of an employee or an annuitant, any sum remaining to 
his credit under the provision of the Retirement Act, is silent as to the creation 
of trust relationships. Specifically, subsection (f) of section 12 of the Civil 
Service Retirement Act of May 29, 1930, as amended (U. 8. C., Supp. VII, title 
5, sec. 7T02a (f)), was amended on June 22, 1934, as follows: 

“(f) Each employee or annuitant to whom this act applies may, under regu- 
lations prescribed by the Civil Service Commission, designate a beneficiary or 
beneficiaries to whom shall be paid, upon the death of the employee or an- 
nuitant, any sum remaining to his credit (including any accrued annuity) 
under the provisions of this act.” 

Under authority of the law just quoted, the Civil Service Commission has 
prescribed regulations governing the designation of beneficiaries. Paragraph 3 
of these regulations provides as follows: 

“Any person, firm, corporation, or a legal entity may be named as beneficiary.” 

The question, therefore, is whether the Commission may properly regard 
C. M. Bohannan, named as trustee, as the proper recipient of the funds in ques- 
tion, or whether the silence of the act of June 22, 1934, supra, in the matter 
of the creation of trusts, precludes the recognition of the trust as established 
by the decedent, and requires the payment of the funds to the legally appointed 
and qualitied guardian of said Elizabeth LaFond Bohannan. The Commission 
is desirous of securing a determination as to the rights of the claimants of 
the moneys in its custody, and is reluctant to incur or cause to be incurred 
on the part of its certifying officer, any financial responsibility by payment 
of the funds to one of the claimants whose rights might later, in the case of 
possible litigation, be found inferior to those of the other claimants. 

These claims have been pending before the Commission for some time and it 
is respectfully requested, therefore, that you submit your opinion in the premises 
as soon as is conveniently possible. 


From the facts thus presented it is clear that Judson S. Bohannan 
having a clear conception of his rights and fully understanding that 
the Civil Service Commission had no authority to enforce a trust, 
designated C. M. Bohannan, his brother, as beneficiary to receive any 
amounts to his credit in the retirement fund at the time of his death, 
expressing in the designation his desire as to the purpose for which 
the amount paid to the designated beneficiary would be used after 
received by him. The question for consideration, therefore, is 
whether the designation in the manner made is a proper designation 
of a beneficiary and binding on all concerned. 

The original act of May 29, 1930, 46 Stat. 476, mentioned in the 
fourth paragraph of the above-quoted letter, provided that the pay- 
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ment of any sums in the retirement fund of a deceased employee 
should be made to “his legal: represeatatives?; or -if the employee 
became incompetent, to “his duly appointed guardian or committee” ; 
or if no executor, administrator, guardian, or committee, and if the 
amount was less than $1,000, such payment could be made to such 
person or persons as might appear to be legally entitled thereto. 
The later act of June 22, 1934, 48 Stat. 1201, from which a quotation 
is contained in the above-quoted letter, granted the annuitant the 
right, under regulations prescribed by the Civil Service Commis- 
sion, to name a beneficiary and section 1 of said act, 48 Stat. 1201, 
provided, in part, that: 

(c) In case an annuitant shall die without having received in annuities 
purchased by the employee’s contributions as provided in (2) of section 4 of 
this act an amount equal to the total amount to his credit at time of retirement, 
the amount remaining to his credit and any accrued annuity shall be paid, 
upon the establishment of a valid claim therefor, in the following order of 
precedence : 

First, to the beneficiary or beneficiaries designated in writing by such 
annuitant and recorded on his individual account. 

Other provisions of the act designate the person to receive the 
accrued annuity in case there is no beneficiary named, and provide 
that payments to such person “shall be a bar to recovery by any 
other person.” Under the provisions of the statute it is clear, there- 
fore, that the highest right to receive payment of accrued annuity 
of a deceased employee of the Government is vested in the beneficiary 
designated in writing by him. The statement in the designation of 
the purposes for which the ethployee desired his beneficiary to use 
the fund was, and is, surplusage insofar as the United States is con- 
cerned, andes summarized in the above-quoted letter—was so recog- 
nized by the employee in this case at the time the beneficiary was 
designated in writing to receive the payment. There is no legal au- 
thority for the United States to disregard that designation of 
beneficiary. 

Accordingly, payment of the amount held in the retirement fund 
to the credit of Judson S, Bohannan may be paid to C. M. Bohannan, 
his duly designated beneficiary, such payment constituting a bar to 
the recovery of the said amount by any other person. 


(A-85580) 


SALES—ESTIMATED QUANTITIES—PARTIAL FAILURE TO FURNISH— 
PRICE ADJUSTMENT 


Where a contract provides for the sale of garbage from a Veterans’ Administra- 
tion Facility on an estimated basis without Government warranty as to 
quantity of garbage or number of persons to be maintained at the hospital, 
adjustment in price is unauthorized, notwithstanding the considerable re- 
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duction in garbage because of the decrease in number of persons, the con- 
tract provision for termination.of the contract not forming a legal basis for 
modification of the contract, terms in lieu of termination, 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 12, 1937: 


There was received your letter of April 16, 1937, as follows: 


The attention of this Administration has been directed to contract VAm-5135 
with Morton Brothers, Johnson City, Tennessee, for the sale of slop and gar- 
bage during the fiscal year 1934 at the Facility, Johnson City, under which the 
contractor agreed to pay $110.25 monthly or a total of $1,323.00. Collections 
aggregating $529.20 were accepted and, in General Accounting Office letter of 
July 31, 1936, information was requested as to the action taken to enforce col- 
lection of $793.80 remaining due, 

The bid of this firm, submitted January 27, 1933, was based upon an esti- 
mated quantity of 36,000 pounds per month proportionate to membership of 
the Home at the time requirements were advertised. However, prior to opera- 
tion of the contract, the membership was greatly decreased as a result of the 
provisions of the Economy Act and the contractor, asserting his rights under 
the cancellation clause, requested termination of the agreement or an adjust- 
ment of the price stipulated therein. 

Central office letter of August 3, 1933, outlined an adjustment requiring pay- 
ment in proportion to the actual amount of refuse collected and the manager 
under that authority fixed a monthly charge of $44.10 or 40 percent of the 
agreed price for the months July to October 1933 based on a survey of the then 
eurrent garbage collections and advised the supply officer that payments there- 
after should be computed on actual deliveries as prescribed by central office. 
Collections of $44.10 were accepted to the end of the fiscal year and apparently 
no question was raised until the General Accounting Office letter of July 31, 
1936, was referred to the station for report. 

In reply thereto, it was stated collections obviously had not been made in 
accordance with central office instructions and a statement prepared by the 
commissary officer was submitted to show the amount of garbage accumulated 
month by month, which report indicated additional money to be due the 
Government. The General Accounting Office concurred in the amount of in- 
debtedness in letter of November 3, 1936, #hd Morton Brothers was requested 
to remit $241.98 but refused on the ground that garbage equal to the amount 
stated had never been obtained. 

It is to be noted that the reports of the commissary officer submitted August 
17, 1986, and those of the manager covered in memoranda dated August 9 and 
‘September 30, 1933, differ as to quantity sold for the period July to October 
1933, also that the number of pounds named by the former is in each instance 
calculated as 25 percent and 75 percent of the rations for domiciliary and 
hospital, respectively. 

In view of these conflicting statements and the fact that the present manager 
has advised that after having gone into the matter thoroughly with the con- 
tractor it is his belief ample compensation has been received, the case is pre- 
sented for your decision as to what additional adjustment, if any, is required. 
Copies of letters from the contractor dated July 27, 1933, and December 9, 1936, 
central office letter of August 3, 1933, and communications from the Facility 
bearing dates of August 9 and September 30, 1933, August 17 and December 9, 
1986, and January 12, 1987, are included in this submission. 


The contract for the sale of the garbage from the hospital to Mor- 
ton Brothers stated “Estimated quantity 36,000 pounds per month”, 
and also expressly stipulated with respect to such estimate that— 


As it is impossible to determine the exact quantity that will be sold during 
the contract period, the estimated quantity shown herein is furnished for in- 
formation only and may be increased or decreased in accordance with actual 
accumulations of the items covered hereunder, it being understood that the 
Veterans’ Administration will not be relieved of its obligation to sell to the con- 
tractor all items covered by this contract that may accumulate for sale from 
time to time during the contract period and shall not in any case relieve the 
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contractor of his obligation to purchase all such items unless in submitting 
his bid he definitely limits the total quantity which he agrees to 
purchase. * * 


This stipulation clearly negatived any Government warranty of 
the amount or approximate amount of garbage which would be avail- 
able, and it did not warrant or represent any number or approximate 
number of persons who would be maintained at the hospital. As to 
these matters the contractors took the risk, and agreed to pay $110.25 
a month for whatever garbage accumulated. Had the hospital pop- 
ulation been greatly increased, the Government could not have de- 
manded additional compensation from the contractor, and mani- 
festly, the contractor having assumed the risk, was not entitled toa 
reduction in the contract price because the hospital population was 
reduced. As was said by the Court in Cocke v. United States (62 Ct. 
Cls. 108, 114), involving a similar situation— 


* * * Men in large numbers were being trained for the war; no definite 
number would be in camp continuously, and hence the Government was careful 
not to guarantee a definite quantity of garbage. The plaintiff was aware 
of this situation and accepted the hazard. * * * 


In decision of July 6, 1932, A-42865, to the Secretary of War, it 
was said: 


The contractor having been, under the terms of the contract, entitled to such 
quantities of garbage slop as accumulated from day to day, depending upon 
the number of troops stationed in the places specified in the contract, and the 
Government having been under obligation to deliver only the entire amount of 
garbage slop that accumulated, the transferring of troops to another station 
was a hazard assumed by the contractor, and there is no authority under the 
contract, or of law, for the modification of the contract so as to permit removal 
of the garbage slop that accumulated from day to day, at a lesser price than 
specified in the contract, or to relieve the contractor from his obligation under 
the contract. * * * 


In decision of April 14, 1932, A-41719 (a copy of which appears 
to have been transmitted to you), involving the contract of F. O. 
Williams for collection and removal of garbage from the Veterans’ 
Administration Home at Los Angeles, Calif., the contractor was 
advised— 


There was before this office a contract of July 15, 1927, for the removal of 
garbage from Mare Island Navy Yard during the period from July 1, 1927, to 
June 30, 1931, where the contractor alleged that he was unable to continue 
performance of the contract because the garbage was fed to hogs and the mar- 
ket price of hogs had dropped several cents per pound (A-40609) ; also, a con- 
tract of May 15, 1931, for the removal of garbage from the United States Naval 
Air Station at San Diego, California (A-41380). In both of these cases this 
office was compelled to hold that there was no authority under the law for the 
modification of the contracts so as to permit the removal of garbage at lesser 
prices than those named in the contracts nor to relieve the contractors from 
further responsibility for the performance of the contracts during the remain- 
der of their term. 

A similar answer must be made to your request of March 25, 1982, and you 
are advised that the contract is for performance in accordance with its 


terms. * * 
These decisions were all rendered prior to the administrative action 
in the present case, purporting to modify the contract by substan- 
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tially reducing the amount thereunder the contractors had agreed to 
pay, with no compensating reduction in the contractual obligations of 
the Government, or other consideration moving to the United States 
in support of such modification. 

The contract provided: 

This proposal if accepted shall become a contract and shall remain in force 


during the period above stated (July 1, 19383, to June 30, 1934, inclusive) 
unless terminated at the request of either party after thirty (30) days’ notice 


in writing. 

Under date of July 27, 1933, the contractors wrote the manager 
of the Veterans’ Administration Home at Johnson City, Tenn., in 
part, as follows: 

* * * we feel some adjustment should be made, based on the monthly pop- 
ulation or tonnage of garbage produced and unless this or a similar adjust- 
ment can be made at once we will be forced to notify you by August Ist, that 
we cannot continue at a loss. 

This was not a notice of termination of the contract and in no 
way committed or bound the contractors, but- was merely advisory 
that unless an adjustment was made they would be forced in the 
future to give notice that they could not “continue at a loss.” 
Whether actual notice of termination of the contract would have 
been given is problematical. However this may be, the right re- 
served in the contract to terminate it upon 30 days’ written notice 
gave the contractors no legal right to a modification of the contract 
terms in lieu of a termination of the contract, and unless and until 
the contract was actually terminated in accordance with the reserva- 
tion, it remained in full force and effect binding alike on the Govern- 
ment and the contractors. Had the contract actually been termi- 
nated under the reservation it would have been relet after advertising 
and competitive bidding, which is an entirely different matter 
from permitting the contractors, in lieu of termination, to obtain the 
advantage of the existing contract at a greatly reduced price. Re- 
specting a somewhat similar situation it was said in decision of Octo- 
ber 14, 1930, A-33244, to the Secretary of the Interior: 

There is no showing or even an allegation that the contractor would not 
be able to continue business without a reduction of these charges, or that the 
company was unwilling to go ahead with its contract or even that it was not 
making reasonable profits under the terms of the contract. And, however 
that may be, the contract does not guarantee the profits of the contractor or 
require the reduction of charges at the expense of the United States to put 
the contractor in a stronger competitive position against independent dealers. 
The contract was apparently let upon a competitive basis and is supported 
by a bond of $25,000 for its faithful performance. The Contractor, dealing 
at arm’s length and with its eyes open, made its bargain, presumably on what 
it considered profitable terms, and under no conception of contract law either 
in its legal or its equitable aspects is the contractor entitled to a reduction 


of its obligations, at the expense of the United States, to increase its business 
and profits under the contract. 


The general manager of the railroad cites as authority for the reduction 
the provision contained in paragraph 4 of the contract that “the agreement 
may be modified or terminated at any time by mutual formal written con- 
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sent of the parties hereto.” This provision, however, does not authorize the 
general manager, gratuitously and at the expense of the United States, to 
release the contractor from its contract obligations. The general manager, 
as contracting officer, merely acts, of course, as an agent of the United States. 
That such agents have no authority to release or modify without adequate 
consideration the vested contract rights of the United States, see United 
States v. American Sales Corporation, 27 Fed. (2d) 389, affirmed 32 Fed. (2d) 
141, and cases cited. 

See, also, 14 Comp. Gen. 468, that no officer or agent of the Govern- 
ment has authority to modify a Government contract except in the 
interest of the United States; Pacific Hardware Co. v. United 
States, 49 Ct. Cls. 327, 335, that “It is unquestionably true that an 
official of the Government is not authorized to give away or remit 
a claim due the Government”; and Bausch & Lomb Optical Co. v. 
United States, 78 Ct. Cls. 584, 607, that “Agents and officers of the 
Government have no authority to give away the money or property 
of the United States, either directly or under the guise of a contract 
that obligates the Government to pay a claim not otherwise enforce- 
able against it.” 

It must be held, accordingly, that the attempted administrative 
reduction of the contract price in this case was not authorized and 
was without legal effect to modify the obligations of the contractors. 
The balance of the contract price at $110.25 a month for the entire 
period of the contract should be collected from the contractors, and, 
if the contractors refuse or fail to pay the whole amount due, the 
balance of the indebtedness should be reported to this office for such 
action as may be required to effect collection. 


(A-86722) 


POST OFFICE DEPARTMENT—INSURED PARCELS—INDEMNITY PAY- 
MENTS IN EXCESS OF AMOUNT AUTHORIZED FOR FEE PAID 


Payment of indemnity by Postal authorities in connection with insured parcels, 
in excess of an amount commensurate with the fee charged is unauthorized, 
notwithstanding the subsequent collection of an additional fee in attempted 
justification of the amount of idemnity paid. Decision A-62482, August 
19, 1935, distinguished. 


Acting Comptroller General Elliott to the Postmaster General, July 12, 1937: 


Letter of the Third Assistant Postmaster General dated May 28, 
1937 (22695-P), is as follows: + 


The attached letter dated May 24, 1937, from the postmaster at Detroit, 
Mich., relates to the claim for idemnity covering insured parcel No. 89, mailed 
on October 8, 1936, by George G. Evans, at Idlewild, Mich., addressed to the 
Savage Arms Corporation, at Utica, N. Y. 

The evidence shows that the parcel contained a rifle valued by the sender 
at $25; that an insurance fee in the sum of eight cents was paid on the parcel 
nut the time of mailing; that the article was damaged to the extent of $6, and 
that indemnitv in that amount was paid by the postmaster at Detroit, Mich. 

Credit in the sum of $5 was allowed the postmaster at Detroit, Mich., by 
your office in this case. 
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As it is clear that the person who presented the parcel for mailing and the 
accepting postal employee had in mind a valuation in excess of $5, the post- 
master at the office of mailing was authorized by this office to collect the addi- 
tional sum of two cents from the sender. 

Kindly give consideration to the request of the postmaster at Detroit, 
Mich., that credit in the additional sum of $1 be allowed him in this case 
and advise this office regarding the action taken by you. 


A letter of May 24, 1937, from the postmaster at Detroit, Mich., 
to the Third Assistant Postmaster General inclosed with the above- 
quoted letter, and in which appears request for review of the action 
of this office, is in pertinent part as follows: 

Under date of November 16, 1936, this claim was paid by this office in the 
amount of $6.00. 

On February 24, 1937, the General Accounting Office advised that the claim 
had been suspended for verification of amount of insurance fee paid. 

Under date of March 11 the matter was reported to your office. 

On April 24 the General Accounting Office advised this office that indemnity 
in this case had been allowed in the amount of $5.00 due to the fact that no 
fee was collected at the time of insuring the parcel to allow indemnity in 
excess of that amount. 

The evidence in the case shows that both the person that presented the 
parcel and the accepting employee had in mind a valuation in excess of $5.00 
but through some inadvertence, the postmaster at Idlewild, Michigan, only 
collected a fee of 8 cents. 

In addition to the facts stated by the above-quoted letters, it 
appears that subsequent to the settlement of the claim, the post- 
master at the mailing office collected an additional 2 cents to bring 
the amount collected for the insurance fee up to the amount required 
by the statute to cover insurance not to exceed $25. 

The privilege of protecting third- and fourth-class mail by insur- 
ance is strictly statutory. See section 8 of the act of August 24, 
1912, 37 Stat. 558, as amended by the act of June 7, 1924, 43 Stat. 
562. The fees to be paid for the privilege of insuring such mail are 
definitely established by section 211 of the act of June 28, 1932, 47 
Stat. 340, as follows: 

Sec. 211. (a) The fee for insurance shall be 5 cents for indemnification not 
to exceed $5; 10 cents for indemnification not to exceed $25; 15 cents for in- 
demnification not to exceed $50; 25 cents for indemnification not to exceed $100; 


80 cents for indemnification not to exceed $150; and 35 cents for indemnifica- 
tion not to exceed $200. * * * 


And in accordance with the provisions of the act of August 24, 1912, 
supra, there has been promulgated by the Postmaster General, para- 


graph (b) of section 1386, Postal Laws and Regulations, 1932, as 
follows: 


The fees for insurance shall be in addition to the postage, and both fees 
and postage shall be prepaid with stamps affixed. 

Thus the fees to be charged for insuring parcels sent by third- 
or fourth-class mail and the time for collecting such charges are 
definitely fixed by statute and by regulations thereunder. The 
Supreme Court of the United States in the case of United States v. 
Shields, 153 U. S. 88, at page 91, stated: 
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* * * Fees allowed to public officers are matters of strict law, depending 
upon the very provisions of the statute. ‘They are not open to equitabie con- 
struction by the courts nor to any discretionary action on the part of the 
officials. 

In view of the specific terms of the statute and other circum- 
stances appearing, there is no authority in postal employees to charge 
fees otherwise than as provided by the law and the regulations made 
pursuant thereto. The subsequent charging and collecting of an 
additional fee apparently for the express purpose of increasing the 
liability of the Government is clearly not authorized. In the present 
case the fee collected at time of mailing being sufficient to cover 
indemnity on the package to the extent of $5, but insufficient to cover 
indemnity for a greater amount, and there being no statutory pro- 
visions for prorating the amount collected, there is no authority of 
law for the allowance of an amount in excess of $5. 

Accordingly, the claim for any amount in excess of that allowed 
by the settlement of April 24, 1937, must be, and is, disallowed. 

In reaching this conclusion I have given due consideration to the 
decision of the former Comptroller General to you dated August 19, 
1935, A-62482, in which under facts similar to those involved in the 
present case it was said in part: 

* * * As a fee of eight cents was not’a fee provided in the statute, it 
was evident therefrom that a mistake was made, and as the eight cent fee 
prior to June 28, 1932, was the proper fee for the insurance of parcels valued 
between $9 and $25, a presumption arises that both the party insuring the 
parcel and the clerk accepting the parcel had in mind a valuation in excess 
aa. >. % 

Based upon the presumption of a mistake the decision implied 
that a claim for additional indemnity, if submitted, would receive 
favorable consideration. While the conclusion reached in that de- 
cision may have been justified with respect to a case which arose 
in July 1934, only a little over 2 years from the date of the act of 
June 28, 1932, changing the fee rates, the basis of a presumed mis- 
take is not so readily apparent in a case which arose, as in the present 
matter, over 4 years after said act became effective. In any event, I 
am unable to conclude or consider that said decision should govern 
as a precedent the action in the present case. 


(A-87073) 


APPROPRIATIONS—SPECIAL v. GENERAL—GRAZING CONTROL, ETC.— 
AVAILABILITY FOR PERSONAL SERVICES 


Payment for personal services not to exceed a specified amount in the District 
of Columbia having been authorized by the general appropriation (49 
Stat. 1758) for administrative expenses for the operation of the Division 
of Grazing Control of the Interior Department, said appropriation, by 
necessary implication, is available for personal services in the field. 
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The general appropriation (49 Stat. 1758) for administrative expenses for 
the operation of the Division of Grazing Control of the Interior Depart- 
ment being available for personal services both in the District of Columbia 
and in the field, the charging of a proportionate part of the salaries of 
clerical employees engaged upon the range construction program to the 
special appropriation for that program is unauthorized. 


Acting Comptroller General Elliott to the Secretary of the Interior, July 13, 
1937: 


Your letter of June 17, 1937, is as follows: 


The Department of the Interior Appropriation Act for 1937 (Pub. 741) 
embraces the following item for the Division of Grazing: 

“For construction, purchase, and maintenance of range improvements within 
grazing district, pursuant to the provisions of sections 10 and 11 of the act of 
June 28, 1934 (48 Stat., p. 1269), and not including contributions under section 
9 of said act, $250,000: Provided, That expenditures hereunder in any grazing 
district shall not exceed 25 per centum of all moneys received under the provi- 
sions of said act from such district during the fiscal years 1936 and 1037.” 

The appropriation bill for 1988 contains a similar item which is worded 
in the same way. 

The work in connection with this program involves a considerable amount of 
details which must be performed by clerks at regional offices of the Division. 
This work involves principally the maintenance of complete project records 
and the handling of requisitions, pay rolls, and vouchers. It is requested that 
you advise as to the propriety of charging a proportionate part of the salaries 
of clerical employees engaged in this work to the appropriation indicated 
above. An early reply will be appreciated. 


Except for the provision made for payment of a salary of 35 per 

diem while actually employed, to members of advisory committees 
of local stockmen, the general appropriation for expenses of the 
Division of Grazing Control made by the act of June 22, 1936, 49 
Stat. 1758, contains no express provision for personal services either 
in the District of Columbia or in the field, but does contain, however, 
a limitation as to the amount which may be expended for personal 
services in the District of Columbia. That appropriation was made 
for the purpose of carrying out the provisions of the act entitled 
“An act to stop injury to the public grazing lands by preventing 
overgrazing and soil deterioration, to provide for their orderly use, 
improvement, and development, to stabilize the livestock industry 
dependent upon the public‘range, and for other purposes”, approved 
June 28, 1934, 48 Stat. 1269. Section 2 of the last cited act provides, 
in pertinent part, that: 

The Secretary of the Interior shall make provision for the protection, admin- 
istration, regulation, and improvement of such grazing districts as may be 
«reated under the authority of the foregoing section, and he shall make such 
rules and regulations and establish such service, enter into such cooperative 
agreements, and do any and all things necessary to accomplish the purposes 
of this act and to insure the objects of such grazing districts, namely, tu regu- 
late their occupancy and use, to preserve the land and its resources from 
destruction or unnecessary injury, to provide for the orderly use, improvement, 
and development of the range; * * 

The hire of personnel is a necessary incident to the doing of 
“any and all things necessary to accomplish the purposes” of the 
1934 act. From the fact that there is a limitation in the general 
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appropriation for administrative expenses upon the amount which 
may be expended for personal services in the District of Columbia 
in respect of the operation of the Division of Grazing Control, the 
appropriation, by necessary implication, is available for personal 
services both in the District of Columbia and in the field. The 
break-down in the Budget estimate for the fiscal year 1937, concern- 
ing the appropriation for the Division of Grazing Control, shows 
provision was made for 18 permanent employees in the District of 
Columbia, and for the field service, 59 permanent employees and 
750 temporary employees. The amount estimated for such per- 
sonal services appears to have been adopted and made # part of the 
entire amount appropriated for the Division of Grazing Control for 
the fiscal year 1937. 

On the other hand, the Budget estimate for the appropriation item 
quoted in your letter shows no breakdown whatever. This fact estab- 
lishes rather conclusively that said appropriation was not intended 
to provide for payment of personal services as such. On the con- 
trary, this appropriation is essentially one for the construction, pur- 
chase, and maintenance of range improvements within grazing dis- 
tricts. The administrative expenses—including the hire of person- 
nel—having been provided for by necessary implication under the 
general appropriation for the expenses of the Division of Grazing 
Control, the charging of a proportionate part of the salaries of cleri- 
cal employees engaged upon the construction program to the con- 
struction appropriation would indirectly tend to augment the gen- 
eral appropriation for administrative expenses and, under the well- 
established rule, is unauthorized. Furthermore, where an appro- 
priation is made and/or intended for a particular purpose and has 
been so administered by the administrative office, the general rule is 
that another appropriation providing in general terms only—such 
as the construction appropriation here—may not be used for the same 
purpose. See 10 Comp. Gen. 440. Compare, also, 4 Comp. Gen. 476; 
7 id. 400; 11 id. 238, 313. 

Accordingly, the question presented is answered in the negative. 


(A-83242) 
STATUTES OF LIMITATIONS—APPLICABILITY TO THE UNITED STATES 


The rule that there must be specific statutory enactment before the United States 
is bound by statutes of limitations is not confined to such statutes merely 
terminating the remedy, but is also for application to those statutes ter- 
minating the right as distinguished from the remedy. 

The statyte of limitations (sec. 16 (3), title 49, U. S. Code) with respect to the 
filing of “complaints against carriers * * * for the recovery of damages 


not based on overcharges”, is not applicable to the United States. 16 Comp. 
Gen. 882, amplified. 
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Acting Comptroller General Elliott to the Missouri-Kansas-Texas Railroad 
Company, July 14, 1937: 


Your letter of May 7, 1937, is as follows: 


Referring to your letter of March 24, file A-83242, relative to deduction made 
from your remittance in settlement of our bill: 60, December 1935 account 
alleged erroneous rates applied lumber shipments in our previous bill. 

While it may be the general rule that statutes of limitation do not run against 
the Government, it is also true that the courts have held that section 16 (3) is 
not the ordinary statute of limitations but that it affects not merely the remedy 
but terminates and destroys the liability which the act created. Phillips v. 
Grand Trunk Ry. Co., 236 U. 8S. 662; Peninsula Produce Exchange v. New York, 
P. & N. Railroad Co., 137 Atlantic 350, affirmed 276 6. S. 599; and Louisville 
Cement Co. v. I. C. C., 246 U. 8. 638. 

The ruling of the Acting Comptroller General is directly contrary to the de- 
cision of the Interstate Commerce Commission in United States of America v. 
Director General, as Agent, Baltimore & Ohio Railroad Co. et al., 80 I. C. C. 148. 
In that case it is said at page 150: 

“We have no jurisdiction to award reparation against the Wharton on inter- 
state shipments delivered or tendered for delivery more than two years prior to 
the dates on which the complaints were filed with us and we make no finding 
with respect to the rates charged thereon. It is fundamental that we act only 
under the jurisdiction conferred upon us by the Congress. The power to award 
damages for violations of the act created rights as well as remedies. Failure to 
assert the right within the statutory period not only bars the remedy but de- 
stroys the right. Phillips v. Grand Trunk Ry., 236 U. 8S. 662; Louisville Cement 
Co. v. Int. Com. Comm., 246 U. S. 638. In this respect the statute differs from 
the ordinary statute of limitations which, when invoked, bars only the remedy. 
The United States Government was not specifically excepted from the statutory 
requirement with respect to the time within which complaints for the recovery 
of damages must be filed with us, although it is specifically excepted from other 
provisions of the act.” 

It therefore appears that it was improper to deduct from our bill the amount 
of $664.56 claimed as reparation, and we shall appreciate your forwarding addi- 
tional remittance to our treasurer, Mr. T. H. Simpson, at St. Louis, Missouri. 


Section 16 (3), title 49, U. S. Code, provides in part: 


(b) All complaints against carriers subject to this chapter for the recovery 
of damages not based on overcharges shall be filed with the Commission within 
two years from the time the cause of action accrues, and not after, * * *. 


Your contention appears to be that since the deduction complained 
of—which was made from amounts otherwise due you to recover 
freight charges collected in excess of those accruing on the basis of 
rates found reasonable by the Interstate Commerce Commission in 
EB. H. Milton & Sons et al. v. Alton & Southern Railroad et al.— 
was not accomplished within the period of limitation stipulated in 
the above-quoted provision of the Interstate Commerce Act, the 
right—as distinguished from the remedy—to the refund in question 
has been destroyed. 

Apparently, you do not contest the reasonableness of the rates estab- 
lished by the Commission and applied in the settlement. In other 
words, your liability for the amount debited in the statement of your 
account is not controverted except upon the ground already stated. 

Your contention must be rejected upon the broad ground that it 
leads to a limitation upon the rights of a sovereign not specifically 
authorized by statute and not contemplated under the terms of the 
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Interstate Commerce Act as amended. In this connection it was 
stated by the Court in Missouwri-Kansas-Tewas R. R. Co. of Texas v. 
United States, 62 Ct. Cls. 373, 377: 


* * * Unquestionably the rule is that it requires congressional action 
clearly manifesting such a purpose before the United States can be bound by 
statutes of limitations. See United States v. Nashville Ry. Co., 118 U. 8. 120, 
125. It is said that “No laches can be imputed to the Government, and against 
it no time runs so as to bar its rights.” See Thompson case, 98 U. 8. 486, 488. 
The rule is not confined to statutes of limitations. In Kirkpatrick’s case, 9 
Wheat. 720, 735, Mr. Justice Story, speaking for the Court, says: ‘The general 
principle is that laches is not imputable to the Government; and this maxim is 
founded not in the notion of extraordinary prerogative but upon a great public 
policy. The Government can transact its business only through its agents, and 
its fiscal operations are so various and its agencies so numerous and scattered 
that the utmost vigilance would not save the public from the most serious 
losses if the doctrine of laches can be applied to its transactions.” See United 
States v. American Bell Telephone Co., 159 U. S. 548,554. * * * 


Finally, in rejecting the contention that the limitations as set forth 
in section 16, supra, are applicable to Government transportation, it 
was pointed out in Southern Pacific Co. v. United States, 62 Ct. Cls. 
391, 399—with respect to the necessity for rules of accounting for 
Government transportation in some respects sui generis and inappli- 
cable to the ordinary commercial transactions between the carriers 
and private shippers—that : 


While in the vast majority of instances the charges are promptly paid upon 
presentation, nevertheless a large number of litigated cases, just as the facts 
herein disclose, arise from subsequent deductions made by the accounting officers 
from undisputed transportation bills some months and frequently years after 
the initial payment was made. Disputes arise over the application of land- 
grant deductions, thereby placing Government transportation in a somewhat 
different situation from that which obtains in the ordinary commercial ship- 
ment. In addition to what has been said, the Interstate Commerce Act has con- 
tinuously made exceptions as to the application of the law to Government trans- 
portation. The Government may by special contract obtain a special rate. 
Missouri Pacific v. United States, 50 C. Cls. 341; St. Louis, Brownsville and 
Mevico Ry. Co. v. United States, 268 U. S. 169, 173. Likewise it is entitled to 
an extension of credit in the payment of freight charges, direct recognition of 
the somewhat exceptional relationship of the Government to interstate carriers. 

It is difficult from a review of the statutes involved to conclude that Congress 
intended to apply the three-year limitation to claims of carriers against the 
Government. In the case of Interstate Commerce Commission v. Baltimore € 
Ohio Railroad Co., 145 U. S. 263, 276, the Supreme Court said: 

“The principal objects of the Interstate Commerce Act were to secure just 
and reasonable charges for transportation; to prohibit unjust discriminations 
in the rendition of like services under similar circumstances and conditions; 
to prevent undue or unreasonable preferences to persons, corporations, or locali- 
ties ; to inhibit greater compensation for a shorter than for a longer distance on 
the same line; and to abolish combinations for the pooling of freights.” 

Manifestly the intention here is to regulate and control the relationship be- 
tween the interstate carriers and private individuals, natural and corporate. 
Congress was dealing with the ordinary commercial transportation. All doubt 
with respect to the fact is put at rest by section 22 of the original Interstate 
‘Commerce Act, wherein it is provided: “That nothing in this act shall prevent 
the carriage. storage, or handling of property free or at reduced rates for the 
United States, State, or municipal governments.” This same exception in favor 
of the Government was carried forward in the Transportation Act of 1920. This 
statute in amending paragraph 3 of section 16 of the Interstate Commerce Act, 
by paragraph (2) thereof, restrained the railroads from relinquishing posses- 
sion to freight transported until all tariff rates and charges thereon have been 
paid at the point of destination, except under such rules and regulations as the 
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Interstate Commerce Commission may prescribe; but a proviso thereto in pre- 
cise and express terms excepted the United States as well as all other politicak 
subdivisions of the Nation from its operation. 

The extension of credit to the United States, together with the right to secure 
and profit by rates other than the published tariffs, seems to clearly indicate 
that Congress was legislating in the adoption of this amendment, with reference 
to commercial transportation, to transportation furnished to private shippers 
and not the Government. The act of June 7, 1924, again amends paragraph 3 
of section 16 of the Interstate Commerce Act, 43 Stat. 633, with the exception 
of paragraph (a), the three-year statute of limitations; the remaining sections 
prescribing limitations for the prosecution of claims for damages and over- 
charges are inapplicable to Government transportation. The means available 
to the Government for reimbursement of all overcharges, damages, etc., dealt 
with in the section of the transportation act in issue, is by deducting from unpaid 
and undisputed bills for subsequent transportation—a proceeding in the nature: 
of a counterclaim—leaving the carrier the right and the burden to sue in this 
court for the recovery of the amount deducted. * * 


It appears upon review that the settlement complained of was legal 
and correct. Accordingly the decision of March 24, 1937, 16 Comp. 
Gen. 882, must be and is sustained. 


(A-87224) 


UNCONSTITUTIONALITY OF FEDERAL PROCESSING TAXES—EFFECT 
ON PAYMENTS TO UNITED STATES POSSESSIONS OF COMMODITY 
IMPORT TAXES 


Taxes collected under section 15 (e) of the Agricultural Adjustment Act 
approved May 12, 1933, 48 Stat. 31, as amended, on commodities imported 
from possessions of the United States for eventual payment into the treas- 
uries of the respective possessions “to be used and expended by the govern- 
ments thereof for the benefit of agriculture” may be paid over as contem- 
plated by said section, notwithstanding the decision of the Supreme Court 
of the United States in United States v. Butler, 297 U. 8. 1, the processing: 
and floor taxes involved in that case having been exacted under sections 9 
and 16 of said act, and having been held unconstitutional because their use, 
as provided by the statute, involved a “plan to regulate and control agricul- 
tural production” which “invades the reserved rights of the States.” 


ae + aegis General Elliott to the Secretary of Agriculture, July 14, 
1937 :- 


There has been received your letter of June 23, 1937, as follows: 


Under the terms of section 15 (e) of the Agricultural Adjustment Act (48 
Stat. 31) approved May 12, 1933, as amended by the acts approved August 9, 
1934 (48 Stat. 676) and August 24, 1935 (49 Stat. 750), the compensating taxes 
collected on commodities imported from possessions of the United States have 
been held in separate trust accounts for eventual payment into the treasuries of 
the respective possessions. 

The Bureau of Internal Revenue has reported to this Department that the 
collections derived under the provisions of section 15 (e) of the above mentioned 
act agree with the amounts which are at present held in trust by the Treasury 
Department under the respective accounts, as follows: 


“8T559. Philippine trust fund (processing taxes, miscellaneous)_. $813, 811. 42 
“3T560. Virgin Islands trust fund (processing taxes, miscel- 

929. 94 
i se American Samoa trust fund (processing taxes, miscel- 
1, 613. 82 


us ) 
“eT OOo, "Island of Guam trust fund (processing taxes, miscel- 


83. 30 
“3T563. Canal Zone trust fund (processing taxes, miscellaneous). 21, 218. 38’ 
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As no further collections remain to be covered into the foregoing accounts, 
this Department is desirous of closing them out at an early date. However, in 
view of the decision of the Supreme Court of the United States invalidating 
certain provisions of the foregoing act, advice is requested as to what action 
this Department should take in making a proper disposition of the funds in 
question. 

In United States v. Butler, 297 U. 8. 1, the Supreme Court of the 
United States had under consideration the matter of the legality of 
processing and floor taxes levied under the provisions of sections > 
and 16 of the Agricultural Adjustment Act, swpra, and determined 
their exaction to be in contravention of the Constitution because the 
use for which levied and appropriated under the act involved a “plan 
to regulate and control agricultural production” which “invades the 
reserved rights of the States.” 

Section 15 (e) of the act which provides that the compensating 
taxes collected under said section on commodities imported from 
possessions of the United States “shall not be covered into the general 
fund of the Treasury of the United States but shall be held as a 
separate fund and paid into the treasury of the said possessions, re- 
spectively, to be used and expended by the governments thereof for 
the benefit of agriculture”, was not under consideration in the Butler 
case, and the principle therein involved is not applicable to the funds 
here under consideration. 

Accordingly, you are advised that the funds are for disposition as 
provided for in section 15 (e) of the Agricultural Adjustment Act, 
as amended. In this connection, see Haskins Bros. & Co. v. Morgen- 
thau, et al., 85 Fed. (2d) 677, certiorari denied 299 U. S. 588. 


(A-87511) 


ATTORNEYS AND EXPERTS—SOCIAL SECURITY BOARD—ANNUAL 
LEAVE, COMPENSATION AND TRAVELING EXPENSES PRIOR TO 
SENATE CONFIRMATION 


Experts or attorneys properly appointed by the Social Security Board prior 
to July 1, 1937, at a salary of $5,000 or more per annum who may not be 
paid from the appropriation for said Board for the fiscal year 1938 until 
appointed by the President, by and with the advice and consent of the 
Senate, because of the prohibition in this regard in the Independent 
Offices Appropriation Act, 1938, 50 Stat. 344, are, after confirmation by the 
Senate, entitled to salary and annual leave for the portion of the fiscal 
year period prior to confirmation. 

The provision appearing in the Independent Offices Appropriation Act, 1938, 
50 Stat. 344, prohibiting payment of salary of any expert or attorney re- 
ceiving compensation of $5,000 or more per annum from funds appropri- 
ated for the fiscal year 1938 under the heading “Social Security Board”, 
unless and until such expert or attorney shall be appointed by the Presi- 
dent, by and with the advice and consent of the Senate, is not for appli- 
eation to traveling expenses of such employees even though travel is 
performed prior to confirmation by the Senate. 
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Acting Comptroller General Elliott to Chairman, Social Security Board, July 
14, 1937: 


There has been received your letter of July 6, 1937, as follows: 


Section 703 of the Social Security Act (Public No. 271, 74th Congress) pro- 
vides as follows: 

“The Board is authorized to appoint and fix the compensation of such 
officers and employees, and to make such expenditures, as may be necessary 
for carrying out its functions under this act. Appointments of attorneys and 
experts may be made without regard to the civil-service laws.” 

Under this section the Board has employed a number of attorneys and ex- 
perts, some of them at salaries of $5,000 or more per annum. 

The Independent Offices Appropriation Act, 1938 [approved June 28, 1937] 
(Public No. 171, 75th Congress) provides, with respect to salaries and ex- 
penses of the Social Security Board, as follows: 

“Provided further, That none of the funds herein appropriated under the 
heading ‘Social Security Board’ shall be used to pay the salary of any expert 
or attorney receiving compensation of $5,000 or more per annum unless and 
until such expert or attorney shall be appointed by the President, by and with 
the advice and consent of the Senate.” 

On July 1, 1937, the President submitted to the Senate for confirmation in 
accordance with the above proviso the names of certain attorneys and experts 
employed by the Board at a salary of $5,000 or more per annum. All these 
attorneys and experts had been employed at that salary prior to July 1, 1937. 
The Senate has thus far taken no action on any of the names submitted and 
it is thus apparent that none of the persons nominated by the President 
will be confirmed by the Senate until some time after July 1 

We understand that under the proviso above quoted no salary may be paid 
after July 1, 1937, and prior to confirmation by the Senate to any attorney 
or expert receiving $5,000 or more per annum. We request your opinion, 
however, upon the following questions: 

(1) Assuming confirmation by the Senate during this session but after 
July 1, 1937, is an attorney or expert employed by the Board at a salary of 
$5,000 or more before July 1 entitled to receive, subsequent to such confirma- 
tion, salary and annual leave for the period after July 1, 1937, and prior to 
confirmation by the Senate? 

(2) Irrespective of confirmation by the Senate, is an attorney or expert 
employed by the Board at a salary of $5,000 or more before July 1 entitled 
to travel expenses for the period after July 1 and prior to action by the 
Senate? 


As to the appointments properly made prior to July 1, 1937, in 
accordance with section 703 of the Social Security Act of August 
14, 1935, of experts or attorneys at compensation of $5,000 or more 
per annum, the referred-to language of the Independent Offices 
Appropriation Act, 1938, does not purport to invalidate the ap- 
pointments or necessarily to require their termination. It merely 
prohibits the use of the funds therein appropriated to pay any sal- 
ary to any such expert or attorney receiving compensation of $5,000 
or more per annum unless and until such expert or attorney shall 
be appointed by the President, by and with the advice and consent 
of the Senate. Any such employee who remains in the service after 
June 30, 1937, does so at his own risk—being chargeable with notice 
that his right to any salary for such service is contingent upon his 
subsequent appointment by the President, by and with the advice 
and consent of the Senate. However, if and when such appoint- 
ment by the President, by and with the advice and consent of the 
Senate, is consummated and the oath of office is taken, thereby ful- 
filling the requirement of the statute, the inhibition against the pay- 
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ment of salary will cease to be applicable to him. Consequently, 
your first question is answered in the affirmative. 

Your second question, also, is answered in the affirmative. The 
inhibition of the statute is, by its plain terms, limited to payment 
of salary and makes no reference to reimbursement of expenses. 
See in this connection 26 Comp. Dec. 1072. 


(A-66922), (A-81332) 
PREAUDIT APPROVAL DELAYS AND QUESTIONABLE PERSONAL 
SERVICE AGREEMENTS 


Expedited action generally available in the General Accounting Office in con- 
nection with the preaudit of claim vouchers is necessarily impossible where- 
the documents and evidence necessary to establish the validity of the 
claim as a matter of law, or that it is authorized to be paid from ap- 
propriated public moneys, are not furnished. 

Personal-service agreements for architectural services, made without advertis- 
ing or competition, require a showing of utmost good faith in their 
negotiation and administration, and where it appears payment for identical 
services has been repeatedly provided for under succeeding agreements 
with the same party, whereas the services were rendered but once, and 
where the record indicates the said party has issued orders to himself 
for so-called “extra” services apparently required of him under the terms 
of his negotiated agreement, and otherwise apparently has made unau- 
thorized use of public property and equipment without compensatory con- 
sideration, no further payments may be approved from appropriated funds 
until there have been established by competent record data the good faith 
and validity of the entire transaction from its inception. 


Acting Comptroller General Elliott to Albert I. Cassell, July 15, 1937: 

Mr. James Roosevelt, by memorandum dated June 28, 1937, at 
the White House, has referred here for consideration your letter to 
him of June 23, 1937, with enclosures, in which you complain of 
delay in this office in the settlement of your claims under certain 
contracts for architectural and engineering services in connection 
with the construction of certain buildings at Howard University. 

The papers attached to your letter to Mr. Roosevelt and forwarded 
by him to this office consist of a photostatic copy of a so-called 
Finding of Fact dated March 10, 1937, having to do with your 
claim for a final payment of $487.50 for architectural services said 
to have been rendered in connection with the new chemistry building 
at Howard University and of photostatic copies of documents dated 
June 3, June 11, and June 14, 1937, relating to your claims for 
$1,697.12 and $602.43 alleged to be due you for architectural services 
in connection with the new power plant at Howard University. 

The letter dated June 3, 1937, from Assistant Secretary of the 
Interior Oscar L, Chapman, photostatic copy of which you attached 
to your letter to Mr. Roosevelt, shows that the claim voucher for 
$1,697.12 was that date resubmitted to this office for preaudit ac- 
companied by information intended to establish the validity of the 
claim and that the claim voucher for $602.43 was for the first time 
submitted to this office for preaudit on June 3, 1937. It is only when 
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the documents submitted in support of a claim clearly establish its 
validity as a matter of law and that it is authorized to be paid from 
appropriated public moneys that this office is able to preaudit approve 
¢<laim vouchers within from 48 hours to 2 weeks as you suggest is 
the usual practice. See in this connection Longwill v. United States, 
17 Ct. Cls. 288, 291; Charles v. United States, 19 id. 316, 319. In 
the case of your vouchers the circumstances were such that it was 
not clear payments in the amounts claimed were due to you. The 
development and settlement of your claims in connection with the 
power plant is being proceeded with and will be completed at the 
earliest practicable date. 

The “Finding of Fact” of March 10, 1937, purporting to have been 
prepared by Assistant Secretary of the Interior Chapman and photo- 
static copy of which—as stated above—was attached to your letter 
to Mr, Roosevelt, has to do with your claim for final payment of 
$487.50 in connection with the new chemistry building at Howard 
University. A stencil copy of that finding, without original sig- 
nature, was forwarded to this office April 1, 1937, from the Interior 
Department, in reply to my letter of November 19. 1936, addressed 
to the Secretary of the Interior, concerning my doubts as to the 
validity of your claim, as follows: 


There is before this office for preaudit final payment voucher for $487.50 
retained percentages under contract Ihu 587 of September 28, 1933, between 
Howard University and Albert I. Cassell, architect for architectural, engineer- 
ing, ete., services in the planning, erection, and completion of a chemistry 
duilding. 

There also is pending for post audit and settlement under the same contract 
an approved voucher for $1,100 paid by check no. 180632 of January 28, 1936, 
as for extra services under the said contract which are enumerated by the 
architect on the order for payment as follows: 


“CHEMISTRY BUILDING 


“My existing architectural contract for the chemistry project was based on 
the assumption that this chemistry project would be let as the result of the 
proposals received by the Department of the Interior under date of May 5, 1933. 
At the date of this bidding the complete electrical installation for the chemistry 
project, including electrical installation for experimental equipment, was de- 
signed for basic service from the old D. C. power plant at Freedman’s Hospital. 
Howard University at that time was seeking, but had no power-plant 
appropriation. 

“The chemistry building project was not let on the basis of proposals received 
May 5, 1933; there was considerable negotiations by the University and the 
Department to reduce the cost of the project to within the $475.500 allotment 
available to December 23, 1933. These negotiations were not successful, with 
the result that on December 23, 1933, the May 5, 1933, proposals for the chem- 
istry project were rejected. 

“On December 23, 1933, the chemistry project was ordered prepared for 
new proposals. The contracts governing the general construction and the 
office and classroom furniture for the chemistry buildings were not let until 
the month of May 1934. I drew no payment whatever on this project between 
July 1, 1933, and July 10, 1984. During this period I, nevertheless, did a great 
amount of work on this project, which is not contemplated—except in the 
on extra work with extra compensation—by the architectural contract 

old. 

“During this period (July 1, 1933—July 10, 1984) Howard University got an 
allotment for this urgently needed power plant, thereby voiding the obsolete 
Freedmen’s Hospital power plant, a D. C. service hook-up and low-tension 
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electric installation layout which was a part of the proposals of May 5, 1933, 
for this project. 

“As a result of this change in power-plant service from low-tension to high- 
tension service to be furnished by Howard University’s new power plant, and, 
further as a result of re-advertising the chemistry project, and the attempts 
to reduce the cost, I made numerous detail reports, justifications, and studies; 
and, in the end prepared a new electrical layout for the entire building; also 
new proposals for letting three contracts for the building and its equipment, 
and addendum #3, which was used as a basis of the second group of chemistry 
proposals received by the Department April 9, 1934. 

“The extra work outlined above between the period July 1, 1933, and July 
10, 1934, was performed at an expense of $1,100.00 to me.” 

The terms of the contract Ihu 587 of September 28, 1933, do not support but 
are in direct contradiction of the architect's opening premise that said con- 
tract was based on the assumption that this chemistry building project would 
be let as a result of the proposals received by the Department of the Interior 
under date of May 5, 1933. 

It appears that the proposals of May 5, 1933, were submitted upon invita- 
tions issued February 27, 1933, upon plans, specifications, etc., prepared by 
the claimant architect under contracts nos. 93, 148, and 178, dated July 1, 
1928, July 1, 1929, and July 1, 1930, respectively, for which he received the 
full compensation provided in said contracts at $416.66 per month over a three- 
year period,.although said contracts provided for his superintending of the 
construction work, etc., of the chemistry building and no such services were 
required or rendered by reason that no contract was awarded for the con- 
struction. 

The contract Ihu 587 of September 28, 1933, for a total lump sum considera- 
tion of $9,750, recited the inadequacy of available funds to construct a chem- 
istry building according to the advertised specifications and drawings on which 
proposals were received May 5, 1933, and required the architect, for the con- 
sideration named, to prepare preliminary and other sketches, estimates, de- 
signs, to revise working drawings and specifications until final approval, etc. ; 
to furnish necessary engineering services required in preparation of drawings 
and specifications, the examination and tabulation of bids, and at the time of 
submission of plans and specifications for final acceptance by the university 
and before bids are asked for construction, to provide one copy of a detailed 
estimate of the cost of the entire project for the guidance of the university. 
(Arts. 1, 2, 3, and 5.) 

It thus seems plain from the recitations of the contract of September 28, 1933, 
that it contemplated revising and modifying the drawings and specifications 
already prepared by the claimant under the prior three contracts, a readvertis- 
ing of the project on the basis of these revised drawings and specifications, 
examination, tabulation, etc., of the bids by the claimant, and the performance 
of the engineering and superintending services paid for but not performed 
under prior contracts. 

Inasmuch as the voucher for $1,100 paid for extra services embraces-services 
apparently required to be performed under the precise terms of the contract, 
without extra compensation, settlement of the account in which the voucher 
appears, and preaudit action upon the final payment voucher for $487.50 will 
be withheld by this office to permit a complete reexamination by your depart- 
ment and the submitting of findings and recommendations thereon. 


There is considerable doubt whether the supplemental agreements 
of July 1, 1929, July 1, 1930, and September 28, 1933, concerning the 
architectural services for the new chemistry building which were the 
subject of the original agreement of July 1, 1928, were supported by 
any consideration adequate to establish their validity. (United 
States v. American Sales Corporation, 27 F. (2d) 389, 32 F. (2d) 141, 
certiorari denied 280 U. S. 574.) As, in effect, stated in my letter of 
November 19, 1936, to the Secretary of the Interior, you appear to 
have been paid over and over again for engineering services and for 
superintending construction work, whereas such services were not 
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rendered more than once. No other architect appears to have been 
afforded an opportunity to bid upon the revising of the specifications 
or upon revising specifications for other Howard University build- 
ings as to which a similar situation appears to have prevailed. In 
fact, you appear to have been given a monopoly upon architectural 
services in connection with the new buildings at said university and to. 
have maintained your permanent office there for a period of several 
years including the present time, presumably without cost to you. It 
appears, moreover, that you were paid a salary at $416.66 per month 
for approximately 3 years for architctural, engineering, and super- 
vising construction of the chemistry building, and already have been 
paid in addition to said salary more than $9,000 under the agreement 
of September 1933, and your own change order for $1,100 issued after 
the services for which it is drawn are alleged to have been rendered. 
Aside from salary payments it appears from a letter to you dated 
December 15, 1934, from the treasurer of Howard University that up 
to that time you had been paid $9,831.50 on account of the new class- 
room building, $22,500 on account of the library building, and $18,972 
on account of the power plant for architectural and engineering serv- 
ices and that thousands of dollars additional have been paid to you 
since December 1934, on account of said buildings. These matters 
are mentioned at this time merely as indicating a lack of necessity for 
any undue haste in the settlement of the comparatively small claims 
here under consideration. 

The vouchers now before this office represent a few hundreds of 
dollars claimed in final payment and before this office may certify the 
amounts for payment, it is necessary that the facts be shown of record 
to establish validity of what has been done and the authority for 
the payments claimed, particularly in reference to payments pre- 
viously made to you on change orders issued by yourself resulting in 
increasing your compensation, such as the item of $1,100 concerning 
which the above-quoted letter was addressed to the Secretary of the 
Interior on November 19, 1936. 

The reply to the letter of November 19, which sought facts which 
would enable this office to determine whether payments made to you 
were valid and whether your claim for final payment is allowable, con- 
sists of the hereinbefore designated Finding of Fact of March 10, 
1937, as follows: 

M. 29017. Marc# 10, 1937. 

Albert I. Cassell. 

Compensation for extra work. 


Contract No. Ihu-587, dated September 28, 1933. 
Architectural services for Chemistry Building, Howard University. 


FINDING OF FACT 


. s = . 7 = * 


On July 1, 1928, Albert I. Cassell entered into a contract with the United 
States (Ihu-93) to perform architectural services in the preparation of plans 
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and specifications and the superintending of all work relating to the construction 
of the proposed Chemistry Building at Howard University. For performing these 
services Albert I. Cassell was to receive $416.66 per month. The contract was 
to continue in force for one year. 

By contracts dated July 1, 1929 (Ihu-143), and July 1, 1930 (Ihu-178), the 
original ocntract was extended for 1-year periods. 

Pursuant to the foregoing contracts, after extended delay for which the 
architect was in no way responsible, Albert I. Cassell prepared detailed prelimi- 
iary drawings which were submitted to the University officials for examination 
and criticism. After further delay, not attributable to the architect, final 
drawings and specifications were submitted by the architect and approved by the 
Department of the Interior on February 27, 1933. 

Based on these drawings and specifications, the project was advertised and 
proposals were received on May 5, 1933. 

On September 28 ,1933, a further contract (Ihu-587) was entered into between 
Albert I. Cassell and the United States providing for architectural services to 
be performed by the architect in return for compensation in the amount of 
$9,750. 

December 23, 1933, the Department of the Interior rejected all of the Howard 
University chemistry building proposals and ordered that the project be re- 
advertised. 

In preparing the project for readvertisement, it became necessary for the 
architect to revise the drawings and proposals to provide a new electrical layout 
for the building. This change resulted from the addition to the Howard Univer- 
sity building project of a power plant to provide the electrical service formerly 
obtained from the power plant at the Freedmen’s Hospital. 

For the performance by the arcltitect of the work made necessary by the 
power plant change, an order approved by the Department of the Interior was 
issued on December 26, 1935, which authorized an addition of $1,100 to the 
compensation of the architect, as provided in contract Ihu-587 of September 
28, 1933. A voucher for the $1,100 addition was approved and this amount was 
paid to the architect by check no. 180-632, dated January 28, 1936. 

There is now pending before the General Accounting Office for preaudit the 
final payment voucher for $487.50 retained percentages under contract I[hu—587 
and for post audit the voucher for $1,100 for additional work. In a decision 
dated November 19, 1936, the Comptroller General raised the question whether 
the services performed by the architect for which he was reimbursed an addi- 
tional $1,100 were not services which were provided for in the contract of 
September 28, 1933, rendering improper the additional payment, and requested 
that a reexamination be made and findings and recommendations be submitted. 

Paragraph 2 of the contract of September 28, 1933, provides as follows: 

“*The Architect’ will revise the preliminary and cabinet sketches until they 
meet the requirements of ‘the University’; also revise the working drawings 
and specifications until final approval, all without additional compensation, 
except, if, after approval of the final sketches a radical change in plan or design 
is determined upon, requiring new sketches and new working drawings, addi- 
tional compensation will be due “The Architect’ in an amount to be mutually 
agreed upon; or in case of disagreement, the additional compensation is to be 
determined by ‘The University’ after conference with: the representative of the 
Secretary of the Interior.” 

The original drawings were approved by the Department on February 27, 
1933. Following this approval a change in the project required the preparation 
of new drawings relating to the electrical layout of the building. Clearly, 
then, the underscored provision of the quoted paragraph of the contract covers 
the additional work performed by the architect and demonstrates the propriety 
of the $1,100 additional compensation paid to the architect for the extra services 
performed by him. 

Nor can it be said that the contract of September 28, 1933, contemplated such 
extra services. 

It is true that the approval of the drawings antedated this contract and that 
the broad and general terms of the contract considered alone might indicate 
that such services were contemplated. But the history of the project and con- 
sideration of the prior three contracts between the architect and the United 
States negatives this conclusion. The contract of September 28, 1933, was 
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merely a continuation of the three contracts containing equally general lan 
guage executed prior to it, which contracts had expired. It must, therefore, be 
considered to recognize the existence of the work performed under those con- 
tracts and the action of the Department thereon. Viewed in this light, the fact 
that the approval antedates the contract becomes immaterial. 

Moreever, it does not appear that rejection of the proposals received May 5, 
1933, was contemplated at the time of the execution of the contract of Sep- 
tember 28, 1933. The proposals were not rejected until December 23, 1933, 
approximately three months after the execution of the contract. The contract 
of September 28, 1933, contained a recital that sufficient funds to prosecute 
the project as advertised were available (see second paragraph on page 2 of the 
contract), and its general tenor indicates that there was contemplated a prompt 
prosecution of the project in accordance with the proposals received. While 
some of the general provisions of the contract may at first glance seem to be 
in conflict with this conclusion, consideration of the history of the project and 
the prior three contracts will resolve this apparent conflict. 

I find, therefore, that under the contract of September 28, 1983, Albert I. 
Cassell is entitled to extra compensation for the work performed by him as a 
result of the change in drawings and plans necessitated by the inclusion in 
the Howard University project of a power plant. 

It is recommended that credit be allowed on account of the approved voucher 
for $1,100 paid by check no. 180632 of January 28, 1936, and the final pay- 
ment voucher for $487.50 retained percentages, both under contract I[hu-587 of 
September 28, 1933. 


(S¢d.) Oscar L. CHAPMAN, 
Assistant Secretary. 


The question of the value of the services actually rendered by you 
is a question of fact for administrative determination, but the ques- 
tion of what payments are authorized to be made to vou as a matter 
of law under the contract terms and from appropriated moneys— 
insofar as the executive branch of the Government is concerned—is 
for determination in this office in the settlement of the accounts and 
claims presented. Sections 304 and 305, act June 10, 1921, 42 Stat. 
24; St. Louis, Brownville & M. Ry. Co. v. United States 268 U. S. 
169, 173-174. Note 2, United States ex rel. Skinner & Eddy Corp. v. 
McCarl, etc., 275 U.S. 1; 26 Op. Atty. Gen. 609; 33 id. 265, 268. 

The “Finding of Fact” presented contains no finding as to the 
value of engineering and construction supervising services you ap- 
parently were repeatedly paid to render, in the way of monthly salary 
payments and payments under supplemental agreements, but which 
you did not actually render but once, after final agreement on revised 
specifications; it contains no finding as to the value of public office 
space and equipment utilized by you as your architect’s office, etc.; 
and it does not show how you could render services simultaneously on 
the several buildings for which you were paid, the bona-fide services 
as to any one of which apparently would have required your full 
time and attention. 

The plain terms of the agreement of September 28, 1933, if other- 
wise valid, as was stated in my letter of November 19, 1936, supra, 
do not admit of a holding that you were entitled to the payment for 
extra services in the amount of $1,100 in connection with the chem- 
istry building under the change order issued by you in favor of 
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yourself and administratively approved, all after the alleged extra 
services were rendered. There is no authority to go outside the pro- 
visions of the agreement to determine your rights in this respect, 
unless the agreement is treated as a nullity and settlement made on a 
quantum meruit basis, in which event an evaluation of all your actual 
services would be necessary—even such as were rendered under the 
original agreement. Accordingly, upon the basis of the present rec- 
ord, the amount of $1,100 necessarily will be for charging against 
your account and setting off against such amounts, if any, otherwise 
found to be due or which may become due you. The assembly of all 
the pertinent documents is being completed in this office as rapidly 
as possible with a view to final settlement of your accounts and claims, 
but, in the meantime, it is suggested you may care to assemble and 
present documentary data on the matters wherein the present rec- 
ords appear deficient to establish your right to payment. A copy of 
this communication will be furnished to the Secretary of the Interior, 
with the purpose of affording opportunity for the making of supple- 
mental and more complete administrative findings of facts. 

While you have suggested in your letter to Mr. James Roosevelt 
that the delays in making final payment to you have been in excess of 
a year from the dates the buildings involved were completed and 
occupied, you will observe that more than 4 months elapsed between 
the letter of November 19, 1936, and the receipt by this office of the 
limited Finding of Fact of March 10, 1937, and that the other claim 
vouchers referred to were not presented to this office in a form per- 
mitting of their consideration until June 1937. 


(A-86908) 
ADVERTISING—BIDS—NONCOMPLIANCE WITH LABOR RELATIONS ACT 


There is no authority for rejecting bids merely because of bidders’ noncom- 
pliance with the requirements of the National Labor Relations Act of July 
5, 1935 (49 Stat. 449), or for the inclusion in advertised specifications or 
contracts of a requirement of compliance with the said act with right 
reserved to reject all bids or. cancel contracts upon failure of such 
compliance. 


Acting Comptroller General Elliott to the Executive Director, Social Security 
Board, July 15, 1937: 


There was received your letter of June 10, 1937 (File No. TIE: 16),. 
as follows: 


On May 25, 1937, the Procurement Division of the Treasury Department, 
acting on behalf of the Social Security Board, submitted invitations to bid 
on a contract to make photographic reproductions of certain office record cards 
of the Social Security Board, known as Forms OA-702 (Invitation No. 
9171-SP-6-7). The invitation to bid stipulates that the photographing of these- 
cards must be done on the premises of the Social Security Board in Baltimore,. 





38 DECISIONS OF THE ACTING COMPTROLLER GENPRAL 


Maryland. ‘Three bids were submitted, of which the lowest was submitted by 
Remington-Rand, Inc. 

On March 13, 1937, the National Labor Relations Board issued a decision 
finding that Remington-Rand, Inc., by refusing and continuing to refuse to 
bargain collectively with Remington-Rand Joint Protective Board of the Dis- 
trict Council Office Equipment Workers as the exclusive representative of the 
employees in an appropriate unit, had engaged in and was engaging in unfair 
labor practices within the meaning of section 8, subdivision 5, of the National 
Labor Relations Act; that the company, by its domination and interference 
with the formation and administration of certain associations of its employees 
and by its contributions of financial and other support thereto, had engaged 
in and was engaging in unfair labor practices within the meaning of section 8, 
subdivision 2, of the National Labor Relations Act; that the company, by 
discrimination in regard to the hire and tenure of employment of certain 
enumerated employees, had engaged in and was engaging in unfair labor 
practices within the meaning of section 8, subdivision 3, of the National Labor 
Relations Act; that the company, by its activities to defeat a strike of its 
employees, including its employment of strikebreaking agencies, its use of spies, 
“missionaries”, and armed guards, its threat to move its various plants, its 
attempts to turn civil authorities and business and other interests in the 
various cities involved in the strike against the union, its “back to work” 
movements, its attempts at individual bargaining, its intensive publicity and 
propaganda campaign based on deliberate falsehoods, its use of agencies to 
commit acts of disorder and provoke others to commit such acts, and by 
various other acts described in the decision, had interfered with, restrained, 
and coerced its employees in the exercise of rights guaranteed in section 7 
of the National Labor Relations Act, and had engaged in and was engaging 
in unfair labor practices within the meaning of section 8, subdivision 1, of 
the National Labor Relations Act. (Jn the matter of Remington-Rand, Inc., 
and Remington-Rand Joint Protective Board of the District Council Office Equip- 
ment Workers, Case No. C-145). The National Labor Relations Board likewise 
issued an order requiring Remington-Rand, Inc., to cease and desist from the 
foregoing unfair labor practices and to take certain affirmative action. (Ibid.) 

We are advised by the National Labor Relations Board that Remington- 
Rand, Inc., is not complying with the above order and that the National Labor 
Relations Board has instituted proceedings in the Circuit Court of Appeals for 
the Second Circuit to compel Remington-Rand, Inc., to comply therewith. 

It is the policy of the Social Security Board that, so far as the law allows, 
the Board will not make purchases from or award contracts to individuals or 
firms who are engaging in unfair labor practices in violation of the National 
Labor Relations Act or are not complying with orders issued by the National 
Labor Relations Board. 

We therefore respectfully request your opinion upon the following questions: 

1. May the Social Security Board lawfully reject the bid of Remington- 
Rand, Inc., and accept the next lowest bid on the ground that Remington- 
Rand, Inc., by reason of the fact that it is engaging in unfair labor practices 
which have led and are likely to lead to industrial unrest, is not the lowest 
responsible bidder? 

2. May the Social Security Board, after withdrawing present invitations to 
bid, (a) submit new invitations in which it is stipulated that no bid will 
be considered or accepted unless accompanied by a certificate of the bidder 
that he is complying with and will continue to comply with the National Labor 
Relations Act; (b) refuse to consider or accept bids not complying with such 
requirement; and (c) insert a provision in the contract requiring compliance 
with the National Labor Relations Act and giving the Social Security Board 
the right to cancel the contract for failure to comply with such act and, in 
the event of such cancellation, to make open market purchases or have the 
work otherwise performed at the expense of the contractor? 

Attached hereto is a memorandum prepared by our General Counsel summar- 
izing the law which, in our opinion, indicates that an affirmative answer should 
be made to the foregoing questions. 


Section 8 of the act of July 5, 1935, 49 Stat. 452, defines unfair 
labor practices. Under section 10 of the act the National Labor 
Relations Board is empowered to prevent the described unfair labor 
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practices and the act prescribes the procedure to that end. The 
Board is authorized to petition designated courts to secure the en- 
forcement of its orders; subsection (e) of section 10 providing, in 
pertinent part, as follows: 

The Board shall have power to petition any circuit court of appeals of the 
United States (including the Court of Appeals of the District of Columbia), 
or if all the circuit courts of appeals to which application may be made are 
in vacation, any district court of the United States (including the Supreme 
Court of the District of Columbia), within any circuit or district, respectively, 
wherein the unfair labor practice in question occurred or wherein such person 
resides or transacts business, for the enforcement of such order and for appro- 
priate temporary relief or restraining order, and shall certify and file in the 
court a transcript of the entire record in the proceeding, including the pleadings 
and testimony upon which such order was entered and the findings and order 
of the Board. Upon such filing the court shall cause notice thereof to be 
served upon such person, and thereupon shall have jurisdiction of the proceed- 
ing and of the question determined therein, and shall have power to grant 
such temporary relief or restraining order as it deems just and proper, and to 
make and enter upon the pleadings, testimony, and proceedings set forth in 
such transcript a decree enforcing, modifying, and enforcing as so modified, or 
setting aside in whole or in part the order of the Board * * *., 

Subsection (f) of said section provides that any person aggrieved 
by a final order of the Board may obtain a review in the designated 
¢ourts with the same procedure as in the case of application by the 
Board for the enforcement of its order. The constitutionality of the 
act of July 5, 1935, was sustained by the Supreme Court of the United 
States in a decision dated April 12, 1937, in National Labor Relations 
Board v. Jones and Laughlin Steel Corporation, No, 419, and in other 
cases decided the same day, 

You state that the National Labor Relations Board has issued a 
decision finding that Remington-Rand, Inc., had engaged in and was 
engaging in unfair labor practices within the meaning of section 8 
of the act, and that the Board has issued an order requiring said 
corporation to cease and desist from such unfair labor practices. 
You further state that the corporation is not complying with the 
order and that the Board has instituted proceedings in the proper 
court to compel compliance therewith. It is on the basis of such 
violation that you now question whether the corporation may be 
considered the lowest responsible bidder and, if not, whether certain 
requirements with respect to compliance with the act should be in- 
cluded in the invitation for bids upon readvertisement. It is assumed 
that the court has not finally ruled on the petition of the Board and 
it is not to be presumed that the corporation will not abide by the 
ruling of the court should such ruling sustain the finding of the 
Board in the matter. But be that as it may, neither the findings of 
the Board nor the ultimate court action with respect thereto can 
have any bearing on the questions here for consideration. 

While as stated in the memorandum of your general counsel, the 
Congress has, in the statutes therein referred to, enacted certain 
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requirements with respect to Government contracts, no such require- 
ments are found in the National Labor Relations Act. The Congress 
has provided the means of enforcing compliance with the require- 
ments of said act, but the withholding of Government contracts from 
a violator of such requirements is not one of the means so provided. 

There is nothing in the Social Security Act to require that persons 
or firms bidding on Government business shall certify or otherwise 
affirmatively signify that they are complying with and will continue 
to comply with the National Labor Relations Act. And the fact 
that a bidder who submits a bid has previously violated said act is 
not for consideration by the purchasing or contracting officer in the 
awarding of a contract. The sole jurisdiction in the mater of en- 
forcing compliance with the National Labor Relations Act is placed 
by the act in the National Labor Relations Board and the courts. 

Accordingly, your questions must be and are answered in the 
negative, 


(A-87140) 


PAY—AIDS—OFFICERS ASSIGNED TO DUTY WITH CHIEF OF NAVAL 
OPERATIONS 


A junior officer assigned to duty as aide to the Chief of Naval Operations is not 
entitled to additional pay because of such assignment. Prior decisions 
amplified. 


— ene General Elliott to the Secretary of the Navy, July 16, 
1937: 


By your direction there has been received letter of the Judge 
Advocate General of the Navy, of June 19, 1937, as follows: 


There is forwarded herewith a letter from Lieutenant W. L. Freseman, U. S. 
Navy, dated May 28, 1937, with accompanying indorsements, wherein this officer 
points out that the officer in- charge, Officers’ Accounts Division, Bureau of 
Supplies and Accounts, Navy Department, has refused his request to be credited 
with additional pay of $200 per annum as aide to a rear admiral (upper half), 
in view of which refusal of his claim and of the reasons set forth in his letter 
Lieutenant Freseman requests that the Comptroller General of the United States 
now authorize the disbursing officer carrying his pay accounts to credit him 
with additional pay of $200 per annum as aide to a rear admiral of the upper 
half from February 10, 1937. 

Inasmuch as the request of Lieutenant Freseman in this matter is in the 
nature of an appeal to you from the action of the officer in charge, Officers’ 
Accounts Division, Bureau of Supplies and Accounts, in denying his claim for 
additional pay as aide to a rear admiral (upper half), such request is forwarded 
for your consideration accordingly, with request that the Navy Department be 
advised of the action taken in this case. 


Lieutenant Freseman discusses at some length the decision of the 
former Comptroller General of March 14, 1931, A-34734, reaches the 
conclusion that the ground of action primarily was that as to the 
general officers of the General Staff Corps of the Army, which in- 
cludes the Chief of Staff of the Army, it is specifically provided 
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(act of Feb. 14, 1903, 32 Stat. 831), that the acts or parts of acts 
authorizing aides-de-camp and military secretaries shall not apply, 
and as by later statutes the rank and money allowances of the Chief 
of Staff were equalized with the rank and money allowances of the 
Chief of Naval Operations, the same limitations as to aides apply to 
the Chief of Naval Operations, and argues that this is unsound, that 
the Chief of Naval Operations exercises functions of naval command 
and is not in the same category as a general officer on detached duty. 

The conclusion of the decision was in the following language: 

The laws authorizing aides to general officers of the Army are expressly made 
inapplicable by the act of February 14, 1908, 32 Stat. 831, to general officers of 
the General Staff Corps, which includes the Chief of Staff, and whether the act 
of 1903 be looked upon as a recognition of the conditions necessary to entitle 
a general officer of the Army to the aides authorized by statute or as a legislative 
interpretation of those statutes, it must be held that such laws are also inappli- 
eable to a rear admiral while serving as Chief of Naval Operations. 

An officer assigned as aide to the Admiral of the Navy was not 
entitled to pay as aide (11 Comp. Dec. 733; Wood v. The United 
States, 44 Ct. Cls. 611, and 224 U. S. 182) and in 24 Comp. Dec. 190 
it was held that an officer of the Navy detailed to duty as aide to the 
Chief of Naval Operations was not entitled while so serving to the 
additional pay provided for aides to rear admirals, although the Chief 
of Naval Operations holds the permanent rank of rear admiral; and 
in 21 Comp. Dec. 840 it was held that an officer appointed to duty as 
aide to the commander in chief of the Pacific Fleet, with the rank 
while so serving of admiral, was not entitled to pay as an aide to an 
admiral, the view being expressed that the rear admiral serving as 
commander in chief of the fleet by virtue of the statute giving him 
the rank of admiral while so serving, did not become invested with the 
office of admiral but only with the rank and pay thereof. The appli- 
cation of the Wood case to the facts negatived payment but the 
reasoning was as stated. In a manuscript decision of October 13, 
1915, to Paymaster Baker, U. S. N., in the case of Lt. Comdr. F. L. 
Oliver (note the rank of the officer), 75 MS. Comp. Dec. 175, it was 
said, citing 21 Comp. Dec. 840, that it followed that the commander 
in chief of the fleet not having the office of admiral, retained the office 
of rear admiral of the upper nine, and his aides duly authorized and 
appointed are entitled to additional pay. The soundness of the rea- 
soning in these two latter cases might be open to question in view of 
16 Op. Atty. Gen. 551, that an aide to a general of the Army has 
precedence of his temporary rank (independently of the office of 
aide-de-camp) while serving upon miltary boards, courts of inquiry, 
courts martial, and the like. But, be that as it may, the conclusion 
there announced will not now be questioned. 

In view of the holding in 24 Comp. Dec. 190; 21 éd. 840, and the 
cited manuscript decision of October 13, 1915, Lieutenant Freseman 
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quotes his orders from the Bureau of Navigation of February 10, 
1937, as follows: 


1. When directed by the Chief of Naval Operations on or about 10 February, 
1937, you will report to Admiral William D. Leahy, U. 8S. N., Chief of Naval 
Operations, for duty as his aide.” 


If the Chief of Naval Operations as such is not entitled to an 
aide as held in 24 Comp. Dec. 190, it seems highly artificial to hold 
that if the order directing the officer to report as aide directs him to 
report to the Chief of Naval Operations by name instead of by title, 
he is entitled to the additional pay as aide. The act of March 3, 1915. 
38 Stat. 929, created the office of Chief of Naval Operations; pro- 
vides that he should be an officer on the active list of the Navy; should 
be appointed by the President, by and with the advice and consent of 
the Senate, from among officers of the line of the Navy not below the 
grade of captain for a period of 4 years, and, under the direction of 
the Secretary of the Navy, cb»:; es him with the operations of the 
fleet and with the preparation a. readiness of plans for its use in 
war, and further 


During the temporary absence of the Secretary and the Assistant Secretary 
of the Navy, the Chief of Naval Operations shall be next in succession to act 
as Secretary of the Navy. (See, also, act of Feb. 11, 1927, 44 Stat. 1086.) 


By the act of August 29, 1916, 39 Stat. 558, it is provided: 


Hereafter the Chief of Naval Operations, while so serving as such Chief 
of Naval Operations, shall have the rank and title of admiral, to take rank 
next after the Admiral ofthe Navy * * *. All orders issued by the Chief 
of Naval Operations in performing the duties assigned him shall be per- 
formed under the authority of the Secretary of the Navy, and his orders shall 
be considered as emanating from the Secretary, and shall have full force and 
effect as such. To assist the Chief of Naval Operations in performing the 
duties of his office there shall be assigned for this exclusive duty not less 
than fifteen officers of and above the rank of lieutenant commander of the 
Navy or major of the Marine Corps: Provided, That if an officer of the grade 
of captain be appointed Chief of Naval Operations he shall have the rank 
and title of admiral, as above provided, while holding that position: Provided 
further, That should an officer, while serving as Chief of Naval Operations, 
be retired from active service, he shall be-retired with the lineal rank and 
retired pay to which he would be entitled had he not been serving as Chief of 
Naval Operations. 


There is no doubt that the Chief of Naval Operations functions 
as an official of the Navy Department, one of the Executive Depart- 
ments of the Government at Washington. Section 5 of the National 
Defense Act, as amended June 4, 1920, 41 Stat. 763, provides: 

“* * * The War Deparment General Staff shall consist of the Chief of 
Staff and four assistants to the Chief of Staff selected by the President from the 


general officers of the line and eighty-eight other officers of grades not below 
that of captain. * * * 


* * * ~ * cs * 


The Chief of Staff shall preside over the War Department General Staff and, 
under the direction of the President, or of the Secretary of War under the 
direction of the President, shall cause to be made by the War Department 
General Staff, the necessary plans for recruiting, organizing, supplying, equip- 
ping, mobilizing, training, and demobilizing the Army of the United States 
and for the use of the military forces for national defense. * * 


It will be observed there is a decided similarity between the duties 
f the Chief of Naval Operations and the duties of the Chief of 
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Staff, and by the Act of February 23, 1929, 45 Stat. 1255, it was 
provided that they “shall both take rank above all other officers on 
the active list of the Army and Navy.” It is not clear why officers 
appointed to offices in the War or Navy Department, one of whom 
is by statute authorized to act in the absence of the Secretary and 
Assistant Secretaries of the Navy, and the other actually does so act 
on designation by the President under section 1 of the act of August 
5, 1882, 22 Stat. 238 (5 U. S. C. 183), would require aids as that 
term is understood in naval or military matters. 

Aides-de-camp for general officers seem first to have been provided 
by statute in the act of July 29, 1861, 12 Stat. 279, an act to increase 
the Military Establishment of the United States, section 3 providing: 

That there shall be added to the Army of the United States the following 
general officers, namely: Four major-generals, with three aides-de-camp each, 
to be taken from captains and lieutenants of the Army, and six brigadier- 
ee’ with two aides-de-camp each, to be taken from the lieutenants of the 

Section 9 of the act of July 20, 1866, 14 Stat. 333, extended this 
provision to all the major generals and brigadier generals authorized 
for the military peace establishment in that act. Pay seems first to 
have been provided for aides-de-camp by section 24 of the act of 
July 15, 1870, 16 Stat. 320, as follows: 

* * * the pay of aide-de-camp to major-general shall be two hundred 
dollars per annum in addition to pay of his rank; the pay of aide-de-camp to 
brigadier-general shall be one hundred and fifty dollars per annum in addition 
to pay of his rank; * * *, 

These provisions were carried into the Revised Statutes as sections 
1098 and 1261, respectively. 

There were quoted in the decision of March 14, 1931, the various 
definitions of aid or aide-de-camp collected by the Court of Claims 
in its opinion in the Anow case, 52 Ct. Cls. 22, as an officer on the 
personal staff of a general. It is to be noted that aides-de-camp 
were first provided for in an act to increase the Army for the Civil 
War, and that act contemplated services of an aid to a general officer 
actively engaged on duties where he required the assistance of the 
aids in transmitting his orders, commands, instructions, etc. It is 
also to be noted that the complete French form is used in the original 
act. The Encyclopedia Britannica defines the term and gives a trans- 
lation of the French form as follows: 

Aide-de-camp (Fr. for camp-assistant or, perhaps, field assistant), an officer 
of the personal staff of a general, who acts as his confidential secretary in 


routine matters. * * * The common abbreviation for aide-de-camp in the 
British service is “A. D. C.”, and in the United States “aid.” 


The term in its origin suggests field operations and, as applied to 
the Navy, similar activities. In practice aids have been recognized 
as appropriate for a general officer in command of a department or 
corps area, There is no statute providing for aides-de-camp to rear 
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admirals of the Navy. The authority for such assignment with addi- 
tional pay for the performance of such duty is found in the act of 
March 3, 1899, 30 Stat. 1007, assimilating the pay and allowances of 
officers of the line of the Navy and of the Medical and Pay Corps 
to those of officers of corresponding rank in the Army. The act of 
May 18, 1908, 85 Stat. 128, merely fixed the pay of naval officers 
assigned to duty as aids to rear admirals of the lower and upper 
halves (“rear admirals embraced in the nine lower numbers of that 
grade” and “all other rear admirals”). It is thus the Army law that 
must be looked to to ascertain what assignments as aids to rear 
admirals will entitle to the additional pay provided for aids. 

The provision in the act of 1903 intended to prevent an interpre- 
tation that general officers assigned to duty in the War Department 
General Staff at Washington and a part of the administrative ma- 
chinery of the War Department should be supplied with aids entitled 
to pay as provided for aids so assigned to general officers in com- 
mand of Army units, where the services of aids are reasonably re- 
quired and for that reason authorized and provided for by statute. 
By the same process of reasoning I am of opinion the statute pro- 
viding for additional pay for aids to rear admirals of the Navy has 
no application to an officer assigned as an aid to a rear admiral ap- 
pointed Chief of Naval Operations and functioning as a part of the 
Navy Department in the city of Washington. 

I may also refer to the fact that the question of additional pay 
for junior officers assigned to duty as aid to the officer serving as 
Chief of Naval Operations has been from time to time submitted 
for consideration by the Comptroller of the Treasury or the Comp- 
troller General during the past 20 years or more, and the view has 
been consistently held that there is no authority for the payment of 
additional pay to the aids of such official. I would hesitate, there- 
fore, to change this long-followed interpretation in the absence of 
the most clear and cogent evidence of error on the part of my 
predecessors. 





(A-87499) 


MEDICAL TREATMENT—DISEASE “NOT IN LINE OF DUTY”—NA- 
TIONAL GUARD MEMBERS—DISTRICT OF COLUMBIA APPROPRIA- 
TION AVAILABILITY 


The appropriation for the “Militia” in the District of Columbia appropriation 
act for the fiscal year 1937, 49 Stat. 1883, is not available for payment of 
medical and hospital treatment of members of the District of Columbia 
National Guard, notwithstanding the appropriation “National Guard” in 
the War Department appropriation act of May 15, 1936, 49 Stat. 1298, 
providing for “medical and hospital treatment authorized by law” in con- 
nection with field, etc., training of the National Guard generally, is not 
available for payment where the disease was contracted “not in line of 
duty.” 
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Acting Comptroller General Elliott to Colonel John W. Oehmann, District 
of Columbia National Guard, July 16, 1937: 


There have been received an invoice from the Harrisburg Hospital, 
Harrisburg, Pa., for $42, covering hospital treatment of Julius Mor- 
ris, first sergeant, 29th Military Police Company, Special Troops, 
29th Division, District of Columbia National Guard, for the period 
August 23 to September 5, 1936, and public vouchers in favor of the 
hospital fund, Walter Reed General Hospital, in the aggregate sum 
of $18.26, for commutation of rations covering the period September 
5 to October 2, 1936, transmitted with your second indorsement, dated 
June 16, 1937, as follows: 


1. It is requested that this headquarters be informed whether or not the 
accounts referred to in basic communication, i. e., Harrisburg Hospital bill. in 
amount $42.00 and Walter Reed General Hospital bills, totaling $18.26 in the 
case of 1st Sgt. Julius Morris, 20th Military Police Company, may be paid from 
the appropriation for the “Militia”, contained in the annual District Appropria- 
tion Act, in view of the fact that the War Department has reversed its action 
in determining that the disability of Sgt. Morris was not in line of duty. 

2 The initial diagnosis in this case was “probable appendicitis” as evidenced 
by the Medical Board Report NGR Form 60, dated August 16, 1936, attached 
hereto as “Inclosure No. 1.” 

3. Under date of September 4, 1936, following the close of the encampment 
of his organization, this headquarters requested the National Guard Bureau of 
the War Department to authorize the transfer of Sgt. Morris from the Harris- 
burg Hospital, Harrisburg, Pennsylvania, to Walter Reed General Hospital, 
Washington, D. C., in order to reduce the cost of his hospitalization to the 
Government. Authority for this transfer was granted by the National Guard 
Bureau under date of September 4, 1936, Ist indorsement on the above men- 
tioned communication, file 705-DC—6, transmitted herewith as “Inclosure No. 5.” 
Upon the discharge of Sgt. Morris from Walter Reed Hospital, a board of 
officers at that hospital, convened to determine whether or not his condition 
was such as to permit his discharge from the hospital, determined among other 
things that his condition was “not in line of duty, not due to misconduct, 
existed prior to period of encampment.” 

4. Medical officers of the District of Columbia National Guard inform this 
headquarters that Sgt. Morris may have had a stomach ulcer when he went to 
camp, but that it was not ruptured and that it is highly probable that camp 
duty, the increased physical activity required, and the change in his diet and 
method of living, caused a rupture of the ulcer. The ruptured ulcer was not 
discovered until an operation was performed on Sgt. Morris. 

5. In view of the decision of the War Department that their funds are not 
available, under the provisions of NGR 62, for payment of hospitalization of 
Sgt. Morris following encampment of his organization, it is believed that Dis- 
trict of Columbia funds should be utilized to pay charges in this case. How- 
ever, prior to submitting the accounts for payment by the disbursing officer of 
the militia of the District of Columbia, decision in this matter is requested. 

6. This decision is requested by the undersigned as commanding officer of 
the National Guard of the District of Columbia, under the provisions of the 
appropriatilon act, which states that the funds are “to be expended under the 
authority and direction of the commanding general (commanding officer).” 
Consequently, this request is not submitted through the Commissioners of the 
District of Columbia, or through the Secretary of War. 


It appears from the report of the board of officers dated August 
16, 1936, executed on NGR Form 60, and approved August 29, 1936, 
by the Chief, National Guard Bureau, that First Sgt. Julius Morris, 
while in attendance at the encampment at Indiantown Gap, Pa., 
scheduled for the period August 8 to August 22, 1936, as a member of 
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the Twenty-ninth Military Police Co., District of Columbia National 





Guard, on August 16, 1936, complained of “pain right lower quadrant fo 
over McBurney’s point—intense pain and tenderness on palpation”, = 
at that time diagnosed as “probable appendicitis”; that in the opinion 

of the board of officers, which included two medical officers, the dis- 
ease was contracted in line of duty. The enlisted man appears to 

have been sent to the One Hundred and Fourth Medical Regiment - 
and then to the Harrisburg Hospital, Harrisburg, Pa., August 16, ta 
1936. Z 

In accordance with the request of the assistant adjutant general U. 
of the District of Columbia National Guard, dated September 4, 1936, m 
the Chief, National Guard Bureau, authorized the transfer of First ec 
Sgt. Morris to Walter Reed General Hospital, and it appears from ft 
the papers that such transfer was effected September 5, 1936, where «l 
the patient apparently remained until October 2, 1936. + 

The invoice and vouchers, accompanied by the board’s report here- n 
inbefore referred to, were forwarded to the Chief, National Guard : 
Bureau, by a letter from the adjutant general of the National Guard te 
of the District of Columbia, June 3, 1937, and by a first endorsement ; 
from the Chief, National Guard Bureau, dated June 7, 1937, it was 
stated : 

It is regretted favorable action cannot be taken on the inclosed bills covering ( 
services rendered Sergeant Julius Morris; his case comes within the provisions ce 
of paragraph 5g (1), NGR 62. 

When authority for Sergeant Morris’ transfer from Harrisburg Hospital to ‘ 
Walter Reed General Hospital was given under date of September 4, 1936, it 7 
was on the basis of the diagnosis and line of duty finding on board report dated 1 
August 16, 1936. However, the line of duty finding in his case had to be changed 


to read “not in line of duty, not due to misconduct, existed prior to encamp- 
ment”, on the strength of the board report received from Walter Reed General 
Hospital as an inclosure to letter dated October 6, 1936. 

The report of the board of officers at Walter Reed General Hospital 
was not included as an enclosure with your submission, but the quoted 
first endorsement of June 7, 1937, in the nature of a disapproval of 
payment from War Department funds indicates that the report of 
the Walter Reed General Hospital contained sufficient and proper 
basis for the War Department to accept the latter’s finding that the 
enlisted man’s disease was contracted “not in line of duty” as correct. 

Inasmuch as the disease of the enlisted man was not contracted in 
line of duty but existed prior to the period of encampment, payment 
of any expenses incurred after termination of the encampment inci- 
dent to the hospital and medical treatment would not be authorized 
under the act of June 15, 1936, 49 Stat. 1507, and National Guard 
Regulations or the National Guard Appropriation Act of May 15, 
1936, 49 Stat. 1298. See A-84125, dated March 20, 1987; A-27018, 
dated May 18, 1929; 27 Comp. Dec. 631, 635. 
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The act of June 23, 1936, 49 Stat. 1854, 1888, making appropriations 
for the government of the District of Columbia for the fiscal year 
ending June 30, 1937, provides under “Militia”, page 1883, as follows: 


For the following, to be expended under the authority and direction of the 
commanding general, who is hereby authorized and empowered to make neces- 
Sary contracts and leases, namely: 

For personal services, $21,500; temporary labor, $5,000; for expenses of 
camps, including hire of horses for officers required to be mounted, and for the 
payment of commutation of subsistence for enlisted men who may be de- 
tailed to guard or move the United States property at home stations on days 
immediately preceding and immediately following the annual encampment; 
damages to private property incident to encampment; reimbursement to the 
United States for loss of property for which the District of Columbia may be 
held responsible; cleaning and repairing uniforms, arms and equipment; in- 
struction, purchase, and maintenance of athletic, gymnastic, and recreational 
equipment at armory or field encampments, not to exceed $500; practice 
marches, drills, and parades; rent of armories, drill halls, and storehouses; 
fuel, light, heat, care, and repair of armories, offices, and storehouses; ma- 
chinery and dock, including dredging alongside of dock; construction of build- 
ings for storage and other purposes at target range; telephone service; print- 
ing, stationery, and postage: horses and mules for mounted organizations; 
maintenance and operation of passenger and non-passenger-carrying motor ve- 
hicles; street-car fares (not to exceed $200) necessarily used in the transaction 
of official business; not exceeding $400 for traveling expenses, including at- 
tendance at meetings or conventions of associations pertaining to the National 
Guard; and for general incidental expenses of the service, $15,480; in all, 
$42,780. 


The War Department Appropriation Act of May 15, 1936 


(49 Stat. 1278, 1309), provides under “National Guard”, page 1298, 
as follows: 


For expenses, camps of instruction, field and supplemental training, and 
including medical and hospital treatment authorized by law, and the hire (at a 
rate not to exceed $1 per diem), repair, maintenance, and operation of motor- 
propelled passenger-carrying vehicles, $8,609,071. (Italics added.) 

It is to be noted that the quoted provision from the National Guard 
appropriation provides for the medical and hospital treatment 
authorized by law; that is to say, if medical and hospital treatment 
is payable at all, it is payable exclusively from that appropriation. 
The appropriation under “Militia” District of Columbia is not avail- 
able for payment of the bills, even were the language of this appro- 
priation susceptible of a broad enough meaning to justify charging 
that appropriation with expenses incident to medical and hospital 
treatment of members of the District of Columbia National Guard 
(which is very doubtful), the quoted provision of the act of May 15, 
1936, contains specific provision for medical and hospital treatment 
and is thus exclusively applicable thereto under a well-established 
rule of construction that an appropriation for a specific purpose pro- 
hibits the use of an appropriation more general in terms which might 
have been available for the expenditures but for the specific appro- 
priation, 5 Comp. Gen. 399 and cases therein cited. 
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In view of the law and facts involved, there would be no authority 
in the disbursing officer of the Militia of the District of Columbia to 
pay the particular invoice and vouchers, which are returned. 


(A-87579) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—AFTER 
SEPARATION FROM SERVICE 


Leaves of absence under annual leave act of March 14, 1986, 49 Stat. 1161, are 
authorized to be granted in kind only, and payment may not be made after 
separation from service for leave not taken, notwithstanding the failure to 
receive same resulted from misunderstanding, mistake, or negligence in 
administration of the leave law. 


Acting Comptroller General Elliott. to Edwin J. Dahl, July 16, 1937: 

There has been considered your letter of April 25, 1937. to this 
office, also letter of the same date addressed to the President, request- 
ing review of settlement No. 0633396, dated March 30, 1937, which 
disallowed your claim for compensation on account of annual leave 
alleged to have accrued, but which was not granted, prior to your 
separation from the service by resignation August 16, 1936, as edu- 
cational advisor, Civilian Conservation Corps, the disallowance being 
for the reason that there is no law authorizing payment for leave 
accrued but not taken prior to such separation. 

In your request for review you state: 

In asking for this reconsideration, I realize that, in light of the law and 
Army Regulation, the decision seems all right, but I knew that before I actually 
made my request for pay due me. The thing that I tried to emphasize in my 
original request, and which I am emphasizing again, is the fact that this pay 
is being withheld me because of the mistake in instructions given me by an 
employee of the Government in the District Headquarters at Fort Snelling, 
Minnesota ; and that this mistake could have been checked before final decision 
on my resignation was made, and proper instructions given for me to follow; 


and that I should have received that pay, therefore, before my resignation was 
accepted. 


As stated in the settlement of March 30, 1937, the records show 
that under date of August 17, 1936, apparently while on leave of 
absence, you submitted your resignation as educational advisor, re- 
questing that it be made effective August 16, 1936, by reason of your 
acceptance of employment in the civilian field. It appears that your 
resignation was accepted in accordance with your request and that 
your services were terminated on August 16, 1936. No mistake on 
the part of the administrative office was involved when your resig- 
nation was accepted on the date requested by you. 

In the absence of statutory terms otherwise providing, leave of 
absence under the act of March 14, 1936, 49 Stat. 1161, effective Jan- 
uary 1, 1936, controlling in your case, is authorized to be granted in 
kind only. Hence, it has been the settled rule that in the absence of 
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a statute specifically so providing there is no authority to pay 
employees after separation from the service for leave not taken. 5 
Comp. Gen. 753; 7 id. 83; 8 id. 471; 12 id. 602; 13 id. 179; 14 id. 443; 
16 id. 28. 

The act of March 14, 1936, supra, makes a grant of leave in kind 
only; that is, the right to be absent from duty for the prescribed 
period without loss of pay while retaining a status as one of the 
“civilian officers and employees of the United States” included within 
the purview of the law. There is no provision of the law, expressed 
or implied, authorizing a payment in lieu of leave not granted to a 
former officer or employee who no longer has a status upon which the 
statute may operate, irrespective of the reason why the leave was not 
granted. The granting of leave is entirely an administrative matter. 
Accordingly, notwithstanding the circumstances under which you 
failed to receive the leave alleged to have accrued to you, it is suffi- 
cient to say that misunderstandings, mistakes, or negligence in the 
administration of the law, may not form the basis of a claim against 
appropriated moneys for compensation not otherwise authorized. 

For the reasons stated the settlement of March 30, 1937, having 
properly disallowed your claim, is, upon review, sustained. 


(A-87483) 
DECEDENTS, ESTATES OF—ESCHEAT—SOCIAL SECURITY PAYMENTS 


Amount due estate under section 203 (a) of the Social Security Act of August 
14, 1935, 49 Stat. 623, if sole asset of estate, may be paid administrator 
only upon a showing of heirs, creditors, etc., and that the result would not 
be an escheat to the State, but where such amount is not the sole asset, 
payment may be made to administrator notwithstanding an escheat may 
result. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
July 22, 1937: 


Your letter of July 2, 1937, is as follows: 


Section 203 (a) of the Social Security Act provides: 

“If any individual dies before attaining the age of sixty-five, there shall be 
paid to his estate an amount equal to 3% per centum of the total wages deter- 
mined by the Board to have been paid to him, with respect to employment 
after December 31, 1936.” 

Anthony Bajorunas died before attaining age sixty-five, having earned total 
wages of $59.11 with respect to employment after December 31, 1936. Claim 
for the amount payable under the section above quoted has been made by the 
administrator of his estate. There is no evidence in the file establishing the 
existence of relatives, but from a field report it appears that the administrator 
ean give affidavit that assets of the estate are some $6,300, that about $700 fu- 
neral expenses and $240 of deceased’s debts have been paid and that there will 
be a few additional small charges against the estate. Deceased’s heirs, if any, 
will probably be found in Lithuania. Your opinion is requested whether pay- 
pr yy be made the administrator prior to a determination of the existence 
of heirs. 
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The rule followed by the accounting officers of the United States 
has been uniform that where the claim against the United States is 
the sole asset, there must be a showing of heirs, creditors, etc., before 
the payment of the claim may be allowed and that such payment will 
not be allowed where the sole result would be an escheat to the State. 
However, where the claim against the United States is not the sole 
asset, payment may be made to the executor or administrator duly 
appointed and qualified notwithstanding that an escheat may result. 
A-30716, June 6, 1930; 11 Comp. Gen. 104. Your submission is 
answered accordingly. 


(A-84565) 


FEDERAL SURPLUS COMMODITIES CORPORATION FUNDS—AVAIL- 
ABILITY FOR TRAVELING EXPENSES, ETC., IN FOREIGN COUNTRIES 
FOR MARKET STUDIES 


Funds derived from relief appropriations granted to the several States and 
transferred to the Federal Surplus Commodities Corporation for relief pur- 
poses are funds of the United States impressed with a definite trust and 
are not available for foreign travel for cooperative market studies, not- 
withstanding the obligations in favor of the States were discharged par- 
tially by doraiions of surplus commodities received from the Department 
of Agricultare, thus leaving a surplus of funds available for expenditure 
otherwise. 16 Comp. Gen. 1072, amplified. 


Acting Comptroller General Elliott to the President, Federal Surplus Com- 
modities Corporation, July 23, 1937: 

There has been examined the memorandum of June 25, 1937, by 
your fiscal officer, transmitted to this office with your letter of the 
same date, converning the status of funds of the Federal Surplus 
Commodities Corporation, and I have to advise you that nothing 
contained in the said memorandum appears to require any change in 
the conclusions of my decision of June 14, 1937, A-84565, to the effect 
that such funds having been derived from emergency relief appro- 
priations were not available for expenditure by the Corporation for 
purposes contrary to the provisions of such appropriations. 

The gist of the fiscal officer’s memorandum is that although the 
funds were derived from relief appropriations through grants to 
the several States and transfer by the States to the Corporation for 
relief purposes, the obligations in favor of the States arising there- 
from were discharged partially by donations of surplus commodities 
received from the Department of Agriculture, and it is contended 
that to the extent such obligations were so discharged the funds 
derived from the relief appropriations became the property of the 
Corporation available for any purpose authorized under its charter. 

I find no legal support for such contention. While the creation 
of the Federal Surplus Commodities Corporation, a Delaware cor- 
poration, was not authorized under any Federal statute, its incor- 
porators were officials of the Federal Government and the primary ° 
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purpose of its creation was to aid or facilitate the administration of 
relief authorized under the act of May 12, 1938, 48 Stat. 55, and 
amendments thereto. It is to be noted in this connection that the 
Congress in the act of April 7, 1934, 48 Stat. 528, authorized the 
Secretary of Agirculture to make advances to the Corporation for 
the purchase of dairy and beef products for distribution for relief 
purposes and in the act of February 11, 1936, 49 Stat. 1117-1118, 
further authorized the Secretary of Agriculture to purchase agri- 
cultural commodities and products thereof for donation to the Cor- 
poration. Said acts certainly did not contemplate the Corporation 
making a profit from the distribution of such commodities for relief 
or obtaining therefrom a capital to be used in its discretion within 
the purview of its charter. The United States and not the Corpora- 
tion was the donor of the commodities for relief purposes and the 
Corporation was merely the agency or conduit through which the 
commodities were distributed to or within the States. Relief appro- 
priation funds in the hands of the Corporation were available, of 
course, for the costs of handling, processing, and distributing such 
commodities for relief, including administrative expenses properly 
incidental thereto, but it is elementary that a fiduciary may not take 
an unauthorized profit from transactions conducted for its princi- 
pais; and to the extent that relief obligations to the States were dis- 
charged by commodities received by the Corporation pursuant to 
the acts of April 7, 1934, and February 11, 1936, hereinbefore re- 
ferred to, the United States, and not the Corporation, furnished the 
means for discharging the obligations, and the United States, and 
not the Corporation, was entitled to the credit and the benefit. 
Simply stated, the Corporation could not, either legally or equitably, 
accumulate Corporation capital or—as,against the States and the 
United States—take title to relief appropriation funds placed in its 
hands for a fiduciary purpose, by distributing to the States com- 
modities which had been furnished by the United States for that 
purpose. When the obligations to the States were discharged by 
the distribution by the Corporation of the commodities, the relief 
funds remaining in the custody of the Corporation reverted to the 
use of the United States, which had transferred them to the Corpo- 
ration in the first instance upon the applications of the States for 
“Supplemental Grants in Commodities.” The United States fur- 
nished both the funds and the commodities and to the extent the 
Corporation used the commodities in lieu of the funds to discharge 
relief obligations to the States, the remaining funds belonged to the 
United States and not to the Corporation. Consequently, in the 
absence of appropriation otherwise by the Congress, such funds 
were not available for expenditure by the Corporation for purposes 
contrary to the provisions of the relief appropriations from which 
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they were derived, and were not available to augment, directly or 
indirectly, appropriations otherwise made for the Department of 
Agriculture or the Agricultural Adjustment Administration. See 
article 1, section 9, clause 7, of the Constitution, that “No money 
shall be drawn from the Treasury, but in consequence of appropria- 
tions made by law”, and section 3678, Revised Statutes, that “All 
sums appropriated for the various branches of expenditure in the 
public service shall be applied solely to the objects for which they 
are respectively made, and for no others.” 

That the Congress considered these remaining funds in the hands 
of the Corporation as belonging to the United States is evident from 
the provisions of the Act of June 28, 1937, Public No. 165 (approved 
since the submission of your letter and the fiscal officer’s memoran- 
dum), continuing the Corporation until June 30, 1939, “as an agency 
of the United States under the direction of the Secretary of Agri- 
culture” and, in effect, appropriating such funds and authorizing 
their use by the Corporation for the particular purposes specified in 
that act. If such funds belonged beneficially to the Corporation 
and not to the United States, manifestly there would be no basis 
for the exercise of such authority by the Congress over the use of 
the funds. It is assumed that this statute sufficiently clarifies for 
the Corporation the status of the funds in question insofar as their 
future use is concerned. The act does not validate prior unauthor- 
ized expenditures of such funds or authorize their use for the pay- 
ment of purported obligations theretofore incurred for which such 
relief funds were not otherwise legally available. 

Accordingly, the conclusions of the decision of June 14, 1937, rela- 
tive to the expenses incurred by 10 individuals during the period 
from June 30 to September 22, 1936, incident to a trip to Great 
Britain and continental Europe for the alleged purpose of making 
studies of cooperative enterprises must be and are affirmed. 


(A-87479) 


CONTRACTS—COMMERCIAL MESSENGER SERVICE—CIVIL SERVICE 
LAWS AND CLASSIFICATION ACT—PERSONNEL EXEMPTION 


The services of messengers are personal services required to be performed by 
regular employees of the Government engaged by direct hire and should 
not be procured by the United States Employment Service through con- 
tracts with private individuals or concerns to furnish personnel which they 
may select for such services, notwithstanding the Employment Service is 
specifically exempted from the provisions of the civil service laws and regu- 
lations and the Classification Act. 


Acting Comptroller General Elliott to the Secretary of Labor, July 23, 1937: 
There have been resubmitted for audit in advance of payment 
vouchers of the United States Employment Service, No. 17079 and 
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No. 17082 in favor of the Postal Telegraph-Cable Co., Washington, 
D. C., in the amounts of $92.25 and $49.95, and No. 17086 in favor 
of the Western Union Telegraph Co. for $231.39 for messenger serv- 
ice rendered during the months of March and April 1937, consisting 
of numerous trips to various addresses throughout the District of 
Columbia at 9 cents a message. When first submitted the vouchers 
were returned without certification for the reason that messenger 
service is a personal service required to be performed by the per- 
sonnel of the particular Federal agency. When returned they were 
accompanied by a reply dated June 23, 1937, from W. W. House, 
principal clerk, stating— 

* * * the U. S. Employment Service is specifically exempted from the pro- 


visions of the civil service laws and regulations as well as the Classification 
Act (see act of Congress approved June 6, 1933, Public No. 30, 73rd Congress). 


Section 2 of the act of June 6, 1933, 48 Stat. 114, provides: 


The Secretary of Labor is authorized, without regard to the civil service laws, 
to appoint and, without regard to the Classification Act of 1923, as amended, 
to fix the compensation of one or more assistant directors and such other offi- 
cers, employees, and assistants, and to make such expenditures (including ex- 
penditures for personal services * * *) as may be necessary to carry out the 
provisions of this act. * * * 

The services of messengers are personal services and, irrespective 
of the requirement of compliance with the civil service laws or the 
Classification Act, as amended, it has long been the established rule 
that such services are for performance by regular employees of the 
Government engaged by direct hire rather than for contracting with 
private individuals or concerns to furnish personnel which they may 
select for such service. 4 Comp. Gen. 615; 6 id. 828. A-44139, 
October 3, 1932; A-82710, January 6, 1937; and A-86440, June 2, 
1937, 16 Comp. Gen. 1049. 

As the services here in question have been rendered under condi- 
tions constituting contracts to pay the respective companies at the 
agreed rate, the vouchers will be certified for payment and returned 
through the usual channels, however, the matter is brought to your 
attention for the taking of such appropriate administrative action as 
may be required to correct the objectionable practice. 


(A-87506) 


CONTRACTS—TERMINATION—AWARD TO OTHER THAN LOW BIDDER— 
ERROR IN BID EVALUATION 


Award to other than low bidder resulting solely from contracting officer’s error 
in evaluating bids, should not be canceled if objected to by successful 
bidder, particularly where amount of low bid was contingent on freight 
rate available for a limited time only and low bidder’s guarantee against 
increase of the rate was received by negotiation after the award. 
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Acting, Comptroller General Elliott to the Secretary of the Interior, July 23, 
1937: 


There was received July 8, 1937, your letter of July 3, as follows: 


On May 19 bids were opened at this office for, among other items, 164,775 
pounds of dry red beans for delivery to Indian Service activities at various 
destinations. 

The awards, as made by the purchasing officer of the Department, were split 
among four bidders, one of the awards being for 96,000 pounds to Sinsheimer 
and Company at 5.24 cents per pound f. o. b. Stockton, California. It was 
proposed under this award to distribute from Stockton to various points of 
use. Upon receipt of a protest from another of the bidders, Richard J. Murphy, 
on this particular award, it was discovered that in computing the freight on 
the Murphy bid, the traffic branch used the regular 79 cent freight rate from 
Buhl, Idaho, to Stockton, California, whereas a special 45 cent rate was later 
found to be applicable up to and including June 30, 1937. Murphy's bid price 
f. o. b. Buhl was 4.7 cents per pound. This price plus the special rate of 45 
cents would deliver the beans at Stockton for 5.15 cents per pound, or %o9 
cents per pound lower than the price of 5.24 cents per pound, at which the award 
to Sinsheimer was made. The 45 cent rate expires on June 30 and it was 
doubtful that the purchase order could be placed in time to provide for shipping 
the beans prior to that time, due to the fact that the Interior Department 
Appropriation Act for the fiscal year 1938 has not yet become law. Mr. 
Murphy’s representative, however, has guaranteed to protect the 45 cent rate 
regardless of the date on which the purchase order is placed. Upon receipt of 
this guarantee the purchasing officer for this Department telegraphed Sin- 
sheimer and Company cancelling the award, but that company refuses to accept 
cancellation. 

You are requested to advise whether, in the circumstances, the award to 
Sinsheimer should be allowed to stand or whether it should be cancelled and 
the award made to Richard J. Murphy. For your use in considering the case 
there are enclosed the original bids of both Richard J. Murphy and Sinsheimer 
and Company, an abstract of all the bids received, and other pertinent papers. 
An early decision, with the return of the enclosures, will be appreciated. 


The records show that the bid of Sinsheimer & Co. was accepted as 
intended. The fact that a mistake was made in computing the 
freight rates which, but for the mistake, would have resulted in 
awarding the contract to the estate of Richard J. Murphy, deceased, 
does not necessarily render the United States immune from liability 
if it should insist upon canceling the acceptance of the bid submitted 
by Sinsheimer & Co. See United Statés v. Purcell Envelope Co., 249 
U. S. 313, and Levinson v. United States, 258 U.S. 198. While the 
United States might technically escape legal responsibility for such 
cancelation due to the fact that the contract was not entered into in 
accordance with section 3744, Revised Statutes, also see United States 
v. New York & Porto Rico Steamship Co., 239 U.S. 88, yet the fact 
remains that the Government insists upon performance by contractors 
of their accepted bids or the payment to the Government of any 
excess costs or damages resulting from default in performance. 

The mistake in computing the freight rate was that of representa- 
tives of the United States—for which Sinsheimer & Co. were in no 
way responsible. Of course, every effort should be made to avoid 
such mistakes, but the Government cannot declare a different rule in 
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this matter than that which it enforces in its favor against accepted 


bidders. 
Accordingly, you are advised that under the circumstances the 
award to Sinsheimer & Co. should be allowed to stand. 


(A-87669) 


INSURANCE—PRIVATE PROPERTY LOANED FOR EXHIBITION PUR- 
POSES—APPROPRIATION AVAILABILITY 


The cost of insuring private property temporarily entrusted to the Government 
for exhibition purposes in connection with the Charles Carroll of Carrollton 
Bicentenary Celebration, may be paid from the appropriation for the Bicen- 
tenary Commission, notwithstanding the general policy of the Government 
not to carry insurance on its property. 


Acting Comptroller General Elliott to Senator Millard E. Tydings, July 23, 
1937: 


I have your letter of July 15, 1937, requesting, on behalf of the 
chairman of the Charles Carroll of Carrollton Bicentenary Com- 
mission, decision whether portraits, furniture, and other items loaned 
to the Commission for exhibition purposes in connection with the 
Bicentenary Celebration may be insured. 

Public Resolution No. 106 of June 15, 1936, 49 Stat. 1517, provides: 


That the President of the United States be, and he is hereby, authorized to 
appoint a body of five persons, to be designated “The Charles Carroll of Carroll- 
ton Bicentenary Commission”, this Commission to be charged by him with the 
work of making adequate preparations for a national celebration of the bicente- 
nary of the birth of Charles Carroll of Carrollton. There is hereby authorized 
to be appropriated, out of any moneys in the Treasury not otherwise appro- 
priated, a sum not to exceed $12,500, or the necessary part thereof, to carry 
out the provisions of this resolution. 


The appropriation for this celebration was included in the First 
Deficiency Appropriation Act, fiscal year 1937, approved F ebruary 
9, 1937, Public, No. 4, in the Sellontinie language : 


CHARLES CARROLL OF CARROLLTON BICENTENARY COMMISSION 


For every expenditure requisite for and incident to the performance of the 
duties of the Charles Carroll of Carrollton Bicentenary Commission in carrying 
into effect the provisions of Public Resolution Numbered 106, Seventy-fourth 
Congress, approved June 15, 1936, including personal services in the District 
of Columbia and elsewhere; travel expenses and subsistence at not to exceed 
$5 per day; erection of markers and memorials; postage, printing and binding, 
services, office supplies and equipment, pageantry, cartographic maps and pub- 
lications and their distribution, promotion, and stimulation of schoo] activities 
through and by means of essay and public-speaking contests, and by other 
methods, cooperation with the State of Maryland and patriotic societies; fiscal 
year 1937, to remain available during the fiscal year 1938, $12.500. 


It is the general policy of the Federal Government not to carry 
insurance upon its property. However, it has been held that where 
privately owned property is temporarily entrusted to the custody 
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of the Government for public purposes, the cost of insuring such 
property may be paid from applicable appropriations. 8 Comp. 
‘Gen. 19. 

Accordingly, this office will not be required to object to the pay- 
ment, under the appropriation for the expenses of the Commission, 
of the cost of insurance upon privately owned exhibits loaned to the 
Commission. 


(A-86440) 


CONTRACTS—COMMERCIAL MESSENGER SERVICE—FIELD SERVICE 
AND AT SEAT OF GOVERNMENT 





Field offices of the Social Security Board which maintain no regular messenger 
personnel may procure commercial messenger service, notwithstanding the 
procurement of such service by the Board at the seat of government either 
during or “after official office hours” is not puthorized because of availability 
of regular messenger personnel paid on an annual basis. 

Commercial messenger service procured by the Social Security Board at the seat 

of government in a real emergency might be justified in some particular 

instance under decision of the Comptroller of the Treasury of March 8, 1918, 

24 Comp. Dec. 514, notwithstanding the nonavailability of appropriated 

moneys generally for such purpose where there are employed regular mes- 

senger personnel paid on an annal basis. 16 Comp. Gen. 1049, amplified. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
July 24, 1937: 


Your ietter of July 3, 1937, is as follows: 


Please be referred to your letter of June 2, 1937, informing this Board that 
messenger service is considered a personal service and in the absence of express 
statutory authority can be procured only in accordance with the civil service 
laws and the Classification Act. 

Your decision, in apparently making no exception to the conclusion reached, 
raises some doubt as to whether the explanation given you clearly reflected the 
circumstances under which it was desired to enter into arrangements with the 
Western Union and the Postal Telegraph for the special service in question. As 
indicated in submittal letter of May 21, 1937, the need for special or emergency 
thessenger service frequently cannot be foreseen. This is especially true of the 
Board’s informational service, which is sometimes called upon after regular office 
hours to issue press releases. Under such circumstances it is not possible to 
have a regular messenger or messengers remain overtime to perform this service. 

The operating instructions contemplated in connection with the proposed 
arrangements were (1) that in no event should outside messenger service be 
used for other than outside deliveries; (2) that in no event should such service 
be used during regular office hours; and (3) that a showing must be made 
(a) that the emergency calling for the service was of such nature that it could 
not be foreseen and thus controlled by having a regular messenger remain on 
duty to make the deliveries, and (b) that there were no available messengers of 
the Board on duty who could have made the deliveries. 

In considering administratively such a situation as the foregoing. it was 
determined that it would be much more economical to enter into the suggested 
arrangement with the telegraph companies for the special service than it would 
be to employ a messenger or messengers whose tour of duty would make them 
available at any hour of the day or night. The anticipated expenditure of not to 
oes $10 in any month readily demonstrates why such an arrangement was 
justified. 
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The administrative conclusion that the Board could secure the special or emer- 
gency messenger service in the manner contemplated was based on a determina- 
tion that messenger service under the circumstances indicated should be con- 
sidered as nonpersonal in nature. This determination was principally based 
upon the authority of 3 Comp. Gen. 436, in which it appears to have been assumed 
that under certain circumstances messenger service may be considered nonper- 
sonal. That decision was in reference to an office of the Bureau of Education, 
located at Seattle, Washington, attached to which there were no messengers, it 
having been considered more economical to operate on the basis of having the 
necessary outside messenger work performed other than by an employee of the 
Government. While the decision related to the field service, it could equally be 
adapted to the service at the seat of government to apply in making outside 
deliveries in instances of the nature under consideration. 

It is desired to call attention also to the fact that the Social Security Board 
has a large number of field offices throughout the country which do not have any 
messenger employees assigned to them. The present decision does not appear to 
make any distinction between the field service and service at the seat of govern- 
ment. If applied to the Board’s field offices, the decision would appear either 
to require outside messenger duties to be performed by employees who are 
assigned to such offices for other purposes or to require messenger employees to 
be assigned to any office which has any need of such service. It can readily be 
seen that either alternative might be undesirable in many instances. 

In view of the foregoing, reconsideration of the decision in question is 
respectfully requested, such reconsideration to involve the questions (1) whether, 
in view of 3 Comp. Gen. 326 [436] and the additional information given herein, 
there are any exceptions of the nature referred to above to the rule that mes- 
senger service may not be procured at the seat of government on any other basis 
than an employee relationship, and (2) whether any distinction is to be made 
with reference to the field service. 


It is understood that your Board—the same as other executive 
departments and establishments at the seat of government—employs 
a regular force of messengers whose salaries are paid on a per-annum 
basis, and who, upon that basis, may be required to remain upon duty 
so long as any officer or employee of the establishment might possibly 
have need for their services—and without additional compensation. 
Hence an arrangement in advance with the Western Union or Postal 
Telegraph, as proposed, for furnishing messenger service “after offi- 
cial office hours” is not authorized. 

The decision in 3 Comp. Gen. 436 was specifically directed to the 
situation in a field office which maintained no regular messengers. 
Where such a situation prevails in a field office, this office would not 
be required to object to the contracting with an outside agency for 
messenger service. Said decision is not for application, however, at 
the seat of government where regular messenger forces are maintained. 
Accordingly, the decision of June 2, 1937, so far as it related to mes- 
senger service of your Board in the District of Columbia, must be, and 
is, affirmed. 

In the event there should arise a real emergency necessitating the 
use of Western Union or Postal Telegraph messenger service by your 
Board in some particular instance, there might be for application, 
upon a proper showing of the facts, the decision of March 8, 1918, 
24 Comp. Dec. 514. 
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(A-86801) 


ATTORNEY SERVICES—GENERAL STATUTORY REQUIREMENTS— 
APPLICABILITY TO ELECTRIC HOME AND FARM AUTHORITY 


Sections 306, 314, and 315, title 5, U. S. Code, providing that the Attorney Gen- 
eral shall render necessary legal opinions; that compensation for attorney 
services shall not be allowed without specific authority of law and upon 
certificate of necessity therefor by the Attorney General, etc., are applicable 
not only to the Executive departments, but refer, also, to the President, 
and Executive agencies which are independent of the Executive depart- 
ments and agencies of the President, and the Blectric Home and Farm 
Authority may not directly procure private legal services in the absence of 
specific authority of law. 16 Comp. Gen. 1089, amplified. 


Acting Comptroller General Elliott to the President, Electric Home and Farm 
Authority, July 24, 1937: 


There has been received a letter of July 2, 1937, from the Electric 
Home and Farm Authority, as follows: 


Receipt is acknowledged of your letter of June 18, 1937, in which you advise 
that “in view of the terms of the law, this office is without legal authority to 
certify for payment the voucher, stated in favor of Brobeck, Phleger and Har- 
rison, attorneys, on which is claimed $250.00 as a fee for rendering opinions 
and $1.51 as reimbursement of the cost of a telegram inquiring with respect to 
such service.” 

The law referred to are certain sections of title 5 of the United States Code. 

Attention is respectfully called to sections 1 and 2 of chapter 1, title 5 of the 
United States Code, which are as follows: 

“SECTION 1. Application of provisions of chapter—The provisions of this 
chapter shall apply to the following Executive departments: 

“First, the Department of State; second, the Department of War; third, the 
Department of the Treasury; fourth, the Department of Justice; fifth, the 
Post Office Department; sixth, the Department of the Navy; seventh, the De- 
partment of the Interior; eighth, the Department of Agriculture; ninth, the 
Department of Commerce; tenth, the Department of Labor. (R. 8S. s. 158; 
Feb. 9, 1889, c. 122, s. 1, 25 Stat. 659; Feb. 14, 1903, c. 552, s. 1, 32 Stat. 825; 
Mar. 4, 1913, c. 141, s. 1, 37 Stat. 736.) 

“2. Word ‘department.’—The word ‘department’ when used alone in this chap- 
ter, and chapters 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11 of this title, means one of the 
Executive departments enumerated in the preceding section. (R. 8. s. 159; 
Feb. 9, 1889, c. 122, s. 1, 25 Stat. 659; Feb. 14, 1903, c. 552, s. 1, 32 Stat. 825; 
Mar. 4, 1913, c. 141, s, 1, 37 Stat. 736.)” 

Section 306 of chapter 5 which you quote’ refers to the “heads of depart- 
ments, and the heads of bureaus and other officers in the departments.” 

In view of the fact that the word “department” as used in chapter 5 is defined 
by section 2 of chapter 1 to mean one of the ten Executive Departments of the 
Government enumerated in section 1 of chapter 1, it would appear that the 
provisions of chapter 5 and the sections thereof to which you refer are not 
applicable to Electric Home and Farm Authority, which, while an agency of 
the United States, is not included in any of the Departments, but is a corpora- 
tion organized under the laws of the District of Columbia. 

In addition, it may be pointed out that the Attorney General has consistently 
taken the view in 1 Op. Atty. Gen. 211, 253; 10 Op. Atty. Gen. 458; 14 Op. Atty. 
Gen. 21; 18 Op. Atty. Gen. 59; 20 Op. Atty. Gen. 251, 272, 279, 608, and as 
recently as 1934, 37 Op. Atty. Gen. 446, that he is not authorized to give an 
official opinion in any case except on the call of the President or some one of 
the heads of the Executive Departments. 

The Board of Trustees will appreciate your further consideration of the 
question, in the hope that you will be able to see your way clear to certify the 
voucher for payment. 


Section 306, title 5, United States Code, is not, as might be in- 
ferred from your letter, supra, limited to the Executive departments, 
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but refers, also, to the President, and Executive agencies which are 
independent of the Executive departments and agencies of the Presi- 
dent. 

The accepted procedure for heads of independent agencies, etc., not 
under an Executive department, in securing opinions of the Attor- 
ney General is to submit the matter to the President with request 
that he obtain the opinion of the Attorney General thereon except in 
those instances where the heads of independent agencies have author- 
ity to apply direct for such opinions. See title 38, section 433, 
United States Code. Also it will be noted that under title 5, sec- 
tions 314 and 315, United States Code, the appointment or employ- 
ment of attorneys “except in cases specially authorized by law” may 
be made only on certificate of the Attorney General that such serv- 
ices were actually rendered and that the same could not be performed 
by the Attorney General, or the Solicitor General, or the officers of 
the Department of Justice, or by the District Attorneys, and the ap- 
plications of said sections are not restricted to the “departments” of 
the Government as defined in title 5, sections 1 and 2, United States 
Code. It is noted in this connection that the appropriation for the 
Electric Home and Farm Authority for the fiscal year 1938 does not 
provide specifically for the services of attorneys. 

Due to the apparent misunderstanding of the Electric Home and 
Farm Authority as to the scope of its authority in this respect and 
the fact that Brobeck, Phleger and Harrison have actually rendered 
services and incurred expenses to the extent of $251.51, this office 
will not object thereto in the audit of the account if the amount be 
paid to them, but it must and will object to any future similar ex- 
penditure unless the Electric Home and Farm Authority secure spe- 
cific legislative authority to employ private attorneys to render opin- 
ions, etc. 


(A-87407) 


LEASES—SUPPLEMENTAL AGREEMENT FOR INCREASED RENT— 
RETROACTIVE EFFECT 


Where lessor furnished heat during regular office hours as a part of the rental 
consideration for quarters occupied by a Government field office, there is 
no authority for payment of additional rental for heat furnished between 
the hours of 6 p. m. and 12 midnight under a supplemental lease agree- 
ment purporting to be retroactive in effect. as such agreement is without 
consideration. 


Peer General Elliott to the Secretary of Agriculture, July 26, 


There has been submitted to this office for audit in advance of pay- 
ment Bureau voucher no. 209495 in the amount of $100 in favor of 
A. W. Walsh Co. covering amount claimed for heat furnished be- 
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tween the héurs of 6 p. m. to 12 midnight, for the period beginning 
November 1, 1936, and ending March 31, 1937, to the quarters oc- 
cupied by the Agricultural Adjustment Administration State office 
located at 82714 East Michigan Avenue, Lansing, Mich., under lease 
Als-13384 entered into on September 12, 1936, between the United 
States by the Acting Secretary of Agriculture and the claimant, at 
an annual rental of $2,580, as amended by supplementary agreement. 
of the same number dated March 5, 1937. 

Paragraph 6 of the original agreement provides: 

The lessor shall furnish to the Government, during the occupancy of said 
ee under the terms of this lease, as part of the rental consideration, the 


Adequate toilet facilities, running water, facilities for use of electricity, and 
heat. 


The supplementary agreement provides, in part, as follows: 


Whereas it is desired by the parties hereto to amend said lease by increasing 
the rental thereunder in the amount of twenty dollars ($20) per month, which 
additional sum represents payment for heat furnished the offices now occupied 
after regular office hours, such hours being approximately from 6:00 p. m. to 12 
midnight ; and 

Whereas it is hereby understood and agreed that this additional sum of 
twenty dollars ($20) per month will only apply to such months that heat is 
furnished during the hours from 6 p. m. to 12 midnight. 


In 4 Comp. Gen. 403 it was held, quoting from the syllabus: 


Where under the terms of a lease agreement the lessor was obligated to fur- 
nish the necessary heat, light, water, and toilet facilities and to keep the 
premises in good repeir to the satisfaction of the lessee (the Government), a 
supplemental agreement entered into for the payment of increased rent upon 
condition that the lessor install additional necessary lights and a radiator, and 
to repaper the room leased, and renovate the portion of the building used by 
the Government in common with other tenants, is without consideration, and 
the payment of the increased rent is unauthorized during the period covered by 
the original lease. 

There is nothing in the present record showing any refusal on the 
part of the lessor to furnish heat between the hours of 6 p. m. and 12 
midnight during the period beginning November 1, 1936, and ending 
March 31, 1937, without additional consideration being paid by the 
Government; and since it appears that the lessor furnished heat as 
required by the Government, without any agreement on the part of 
the Government to pay any additional amount because thereof, the 
so-called supplemental agreement, purporting to be retroactive in 
effect and to provide for increased rental, is without consideration 
and, therefore, payment of such increased rental as provided for 
under said supplemental agreement is without authority of law. 
Accordingly, payment on voucher no. 209495, which will be retained 
in this office, is unauthorized. 
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(A-77710) 


QUESTIONABLE EQUIPMENT RENTAL AGREEMENTS—GENERAL 
ACCOUNTING OFFICE PAYMENT PROCEDURE 


Where, upon the record presented, there is a reasonable basis for suspecting 
irregularity, collusion, or fraud in the making of, or performance under, 
any agreement on behalf of the United States, it is the plain duty of the 
administrative, accounting, and auditing officers to refuse to approve and 
to prevent payment of public moneys thereunder, thus reserving the mat- 
ter for scrutiny in the courts where the facts may be judicially deter- 
mined upon sworn testimony and competent evidence, and a forfeiture 
declared or other appropriate action taken. 

Where a dealer had furnished gasoline locomotives at varying rental rates 
under a series of agreements and had received an award to furnish such 
locomotives at a rental rate apparently considerably higher than current 
rental value and substantially exceeding the bid of the lowest responsible 
bidder which was rejected apparently because of favoritism and discrim- 
ination by certain employees of the Government, and where the said 
dealer’s locomotives were not maintained in good repair, and there was 
no real need for the number furnished, there is a reasonable basis for 
suspicion of fraud or collusion, and, in these circumstances, and for the 
further reason that the award was not to the lowest responsible bidder, 
the General Accounting Office is without authority to approve any pay- 
ment. 


Acting Comptroller General Elliott to the Equipment Corporation of America,. 
July 27, 1937: 


On May 13, 1937, the Commissioner of Accounts and Deposits, 
Treasury Department, forwarded for preaudit bureau vouchers 
R-607, R-608, and R-609, covering your claims for payment of 
rental on 7-ton gas locomotives under an agreement dated May 21, 
1936, with the State procurement officer of Illinois, for use by the 
Works Progress Administration in connection with Works Project 
No. 1267 in Lincoln Park, Chicago. The matters of record, herein- 
after set forth, appeared to preclude preaudit approval and, as you 
are aware, the vouchers with supporting documents have been made 
the subject of a careful examination with a view to settlement of 
the claim involved. Your Mr. Catron has inquired repeatedly and 
has asked that you be informed of my action. 

Bureau voucher R-607 is in the gross sum of $2,152 covering your 
invoices for furnishing four such locomotives (one Whitcomb and 
three Plymouths) from May 21 to July 20, 1936, @ $269 per month, 
per unit, for services allegedly rendered under purchase order no. 
49999 at Church Street and McCormick Road, Evanston, Ill, in 
connection with earth filling in Lincoln Park, including the spread- 
ing of same between North Avenue and Harvard Street. 

Bureau voucher R-608 is in the gross sum of $1,076, and covers 
your invoice for furnishing the same four gas locomotives for 
allegedly similar services under purchase order no. 65515 from July 
21 to August 20, 1936, @ $269 per month, per unit. 

Bureau voucher R-609 is in the gross sum of $807 covering your 
invoice for furnishing three of these gas locomotives (one Whit- 
comb and two Plymouths) for allegedly similar services under pur- 
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chase order no. 71750 from August 21 to September 20, 1936, @ 
$269 per month, per unit. 

There are approximately 70 agreements now on file in the General 
Accounting Office between your firm and the State procurement 
officer for Illinois, dated between October 1, 1935, and June 30, 
1937, for rental of equipment. At least four of these agreements 
are for the furnishing on a rental basis of 7-ton gasoline locomotives 
with 3,500 pound drawbar pull, 4 speeds forward and reverse, for 
a 24-inch gage track, you in each case to maintain the equipment 
suitable for operation with efficient brakes, removable brake shoes, 
electric lighting and starting equipment, sand-box and sanding 
equipment, signal devices, tool box, and all accessories; all licenses, 
permits, maintenance, and repairs to be furnished at your cost, de- 
livery to be at the project sites specified, subject to inspection and 
to comply with all Federal, State, county, municipal, and Works 
Progress Administration regulations governing safety appliances, 
etc., but operators, fuel, and lubricants to be furnished in each in- 
stance by the Works Progress Administration. 

The latest such agreement which has been found on file is dated 
October 31, 1936, and is for the furnishing of two 7-ton Whitcomb gas 
locomotives at $168 per month each, subject to 2 percent discount for 
payment within 20 calendar days, for a minimum period of “1 month 
rental time” renewable at the option of the State procurement officer 
for month periods the “required maximum rental time and period for 
the equipment is to December 31, 1936”, and “providing there are 
funds available for this purpose at that time; for monthly periods not 
to exceed June 30, 1937.” This agreement recites that it was awarded 
to you as the lowest bidder as to price after notices had been posted in 
public places and advertising by circular letters sent to 36 dealers. 

Another agreement for gas locomotive rental is dated June 11, 1936, 
for the furnishing of two 4-ton Plymouths for similar services on 
similar terms for 6 months each at $149 per month per unit. 

Payment on your present claims for rental at $269 per month on 
each gas locomotive has been refused administratively, this office hav- 
ing informed the Secretary of the Treasury by letter of September 5, 
1936, “that, on the present record, credit may not be allowed for any 
payments” to you by reason of the irregular, unauthorized, and appar- 
ently illegal procedure which had been followed in agreeing to pay 
you rental at $269 per month for each such gas locomotive; that is, at 
a rate $101 per month per unit greater than specified in the later 
agreement of October 31, 1936, and at approximately $72 per month 
per unit greater rental than it was apparently established, similar 
equipment in better mechanical condition could have been had on a 
bona fide competitive bid basis at the time. 
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The basis of the present claims at $269 per month per locomotive 
from May 21 to September 20, 1936, is set forth in your letter of 
March 17, 1937, as follows: 


Makgcu 17, 1937. 
Mr. Rosert H. DiceEs, 
U. 8. Treasury Department, State Procurement Office, 
222 West North Bank Drive, Chicago, Illinois. 


Deak Sir: We are enclosing invoices covering the rental of 24’’ gauge 7-ton 
gasoline locomotives from May 21st to August 20th, 1936, which invoices are 
submitted to you in the nature of a claim. 

Reviewing the history of this transaction. will state that we originally bid on 
Invitation No. 1558 for the rental of— 

6 7-ton gear driven gasoline locomotives, with 4 speeds forward and 4 speeds 
reverse, rental price, $275.00 per month each, or rental price $1,650.00 per month 
for the 6, 

We were the successful bidder on this transaction, and our locomotives were 
on the project from February 11th on. We were then notified that you were 
unable to give us an additional renewal of this order, and a new invitation was 
issued for the rental of 6 7-ton 4-speed gasoline locomotives for use on this 
ore ees for a period of eight months. On May 15th we bid on Invitation 

0. T762— 

6 locomotives, rental price, $269.00 per mo. each. 

Before the invitations were issued we were asked by the W. P. A. if our bid 
would [be] approximately the same as it was the last time, or if we would take 
into consideration the fact that we already had them on the job and would bid 
less on account of the saving in transportation. This we agreed to do, and our 
bid was in amount of $269.00 per month each. 

We were issued purchase order no. 49999, req. no. 66, for official project 65-54— 
2381, Allotment W. P. no. 1267, covering 6 locomotives at $269.00 per month each, 
for period of two months, or total $3,228.00. 

As our locomotives were all on the job at the time, and were in service, our 
rental time naturally started as of that date. 

They told us on the job, however, that they would only need four locomo- 
tives, but we left two additional locomotives on the project, so that, if they 
ever did have any trouble with any of the locomotives at any time, there would 
be no time lost and they could use one of the two spare locomotives that we 
had there. 

We rendered invoice covering these machines, duplicates of that which we 
attach hereto; namely, in amount $269.00 per month each. We were then told, 
in a letter dated June 18th, File No. 354038, signed by Mr. M. W. Milligan, that: 

“Inasmuch as the contract no. ER-TPS—54-14513, and purchase order no. 
49999, applying thereto, were executed and forwarded to you in error, this is to 
advise that payments on this contract and purchase order can be vouchered by 
this office only at the rate indicated in the bid of the low bidder, namely, one 
hundred and ninety-seven dollars ($197.00) per month, less two percent (2%) 
ten days, one percent (1%) twenty days.” 

Our invoice no. 38541 covered the rental of 4 locomotives from May 21st to 
June 20th. 

Our invoice no. 38540 covered the rental of 4 locomotives from June 21st to 
July 20th. 

Our invoice no. 38539 covered the rental of 4 locomotives from July 21st to 
August 20th, on your order no. 65515. 

Our invoice no. 38538, for 3 locomotives from August 21st to September 20th, 
amount $269.00 per month each, total $807.00, on your purchase order no. 71750. 

The above invoices, totaling $4,035.00, we believe to be a correct and a just 
claim. 

However, at the completion of the job, when we submitted the invoices in the 
above amounts to the U. S. Treasury Department, our Mr. Broecker was called 
down there to see Mr. John Davis, and he advised us that invoices in amount 
$269.00 per month each would not be approved. ‘He stated that if we were to 
render these invoices in amount $197.00 per month each, total $2,955.00 they 
would be approved, and that the money for same was available immediately. 

Rather than wait for the settlement of the claim we, therefore, took back our 
invoices and rendered new invoices for $197.00 per month each, totaling $2,955.00. 
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‘This was done last October and we have never received the money. We think 
that we are entitled to the $269.00 per month each, which is what our original 
order called for. 


Yours very truly, EQUIPMENT CORPORATION OF AMERICA, 
Jos. V. Sullivan. 
(Signed) Josepn V. SuLLIVAN, Secretary. 

The so-called “new invoices” said to have been rendered at $197 
per month for each locomotive do not appear to have been forwarded 
to this office. The invoices which were forwarded here are computed 
at $269 per month straight time for each locomotive, and are certified 
by you to be “correct and just, payment not received.” 

It appears that in response to invitation no. 255 of the Illinois State 
Procurement Office of September 28, 1935, you submitted a bid Octo- 
ber 5, 1935, as follows: 


We hand you herewith our bid in quadruplicate covering: 

1, 2, or 3 Whitcomb 7-ton 24’’ gauge gasoline driven locomotives, type MO, 
equipped with 4 cyl. 5 x 6, Wisconsin radiator cooled gasoline power unit, de- 
veloping more than 60h. p. This locomotive has 4 speeds forward and 4 reverse, 
gear transmissions, chain drive, 4 drive wheels; equipped with sand box and 
sanding equipment, electric headlight, warning signal, hand brakes, and is 
properly equipped for lubrication of parts. It is a hand-cranked locomotive 
with cab, with top. Locomotive is 127’’ long; weighs 14,000 lbs. and if our 
bid is accepted within five days from date of the opening, we could deliver same 
within three days from date of order. 

The locomotive is guaranteed absolutely first-class condition, thoroughly over- 
hauled, and you could rely upon it to come on your job and perform as good 
as new. 


An award was made to you to furnish three such Whitcomb loco- 
motives for a minimum of 200 hours, at 97 cents per hour each, or 
for 500 hours, at 89 cents per hour each, or for 1,050 hours, at 79 
cents per hour each, over a period of eight (8) months. See agree- 
ment ER-Tps-54-108, dated October 7, 1935. 

You bid on invitation no. 1558, issued November 25, 1935, by the 
Tllinois State Procurement Office, to furnish six locomotives (7-ton 
Plymouths or Whitcombs), at $275 per month each, for a total rental 
time of not to exceed 2 months per lé6comotive (with option of re- 
newal), payment to be made “by the month * * * only for 
actual operating time on the project.” Agreement ER-Tps—54-1992, 
diated December 12, 1935. One of the locomotives furnished under 
this agreement was in such poor mechanical condition that it became 
useless and another locomotive was furnished in its place, so that 
you had seven Plymouth and Whitcomb gas locomotives on the 
Lincoln Park project at Chicago when the purchase order no. 49999, 
issued to you May 21, 1936, on the basis of which you claim rental at 
$269 per month. 

It is reported that the daily log kept at the project to show the 
actual operating condition of this equipment showed that, aside from 
the one locomotive which completely failed, all of the locomotives 
were out of commission due to mechanical failure of certain parts 
on many occasions. Not only was there protracted and unexcusable 
less of work time by reason of these mechanical failures in your 
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locomotives, for which corresponding deductions should have been 
made in the payments of rental to you, but there was failure on your 
part to make prompt repairs, resulting in that Works Progress Ad- 
ministration engineers and personnel had to make the repairs them- 
selves in order that there might be avoided, to the extent possible, a 
resultant demoralization and breaking down of the labor project. 
One responsible official, under whose observation the operation of 
your equipment came at the time, stated it as his opinion that your 
locomotive equipment on the Lincoln Park project in the winter and 
early spring of 1936 was nothing better than “scrap iron.” 

Another responsible official having knowledge of the facts states 
that when you placed your locomotives on the Lincoln Park project 
in the winter of 1935-86, the brakes, fuel tanks, carburetors, fuel 
lines, and other devices were in a poor state of adjustment, and before 
the locomotives could be used at all effectively or with continuity it 
was necessary to overhaul and repair the same with Works Progress 
Administration personnel. 

It appears further that first use of the said equipment was made 
January 14, 1936, and one locomotive could not be used because of a 
faulty clutch. When the clutch was removed it was found there 
were insufficient plates and that the clutch had not been properly 
assembled. On January 16 there was failure due to old and burned 
spark plugs and the character of transmission grease, and almost 
daily thereafter there were failures due to magneto and spark-plug 
troubles, blocked or leaking fuel lines, faulty valves, lack of a 
coupling draw-bar for one of the locomotives, ineffectual starting 
devices, deficient batteries, defective clutches, gear grind in trans- 
mission, and other mechanical inefficiencies. 

These were the locomotives on which you bid at $269 each per 
month in response to the invitation no. 7762, issued May 12, 1936, 
inviting bids on approximately six locomotives for use on the Lincoln 
Park project, your bid being for the furnishing of four Plymouths 
and two Whitcombs for a minimum of 1 month with renewal option. 
Another bidder offered to furnish Whitcomb gas locomotives at $197 
per month each subject to certain discounts for prompt payment, and 
the evidence appears to establish that the locomotives offered by this 
bidder were mechanically superior to the locomotives which you 
already had on the project. 

There are many attendant circumstances in connection with this 
invitation and the issuance of purchase orders to you thereunder 
which indicate you may have been a party to an arrangement in- 
tended to preclude any bona-fide competitive bidding on the actual 
needs of the service and it is clear that no such bona-fide competi- 
tion was had as is required to give validity to a public transaction 
of this character or to enable this office to approve payment thereon; 
moreover the record indicates that rental payments already may have 
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been. received by you for the periods covered by your certified in- 
voices submitted in support of your present claims. 

The invitation no. 7762 of May 12, 1936, for the furnishing of six 
gas locomotives specified that the bids would be opened at 2 p. m. 
eastern standard time Friday, May 15, 1936. When the bids were 
opened, however, instead of you being the low bidder the C, E. Carson 
Co. underbid you by approximately $72 per locomotive per month, 
which apparently had not been anticipated. Mr. J. S. Farrell, chief 
of the commodity group no. 3 on May 16, 1936, however, by requisition 
information sheet notified the Works Progress Administration Illi- 
nois State certifying officer that the C. E. Carson Co., of 601 Saint. 
Clair Street, Chicago, offering six Whitcomb locomotives, was the 
apparent low bidder and asked for an immediate inspection of their 
locomotives and a report of acceptance or rejection with specific rea- 
sons in case of rejection. No bona-fide inspection of the Carson loco- 
motives was made between the date of the opening on May 15 and 
May 21, 1936, the date of issuance to you of purchase order no, 49999, 
and there was no written report of acceptance or rejection during this 
interval. 

Richard H. Hyland, inspector of equipment on the project, as a 
subordinate under Ralph A. Bonnell, chief engineer, made a cursory 
inspection of the Carson equipment on or about May 19, 1936, but on 
May 28, 1936, when asked, preliminary to his suspension from duty 
for his part in the transaction, why he had not made a written report, 
stated that “This is a very hot subject”; that he “did not reject this 
equipment either by word or in writing” but that he “was told to 
turn this equipment down by Mr. Bonnell for the reasons as stated 
above.” The said Hyland stated, also, at that time as follows: 


* * * Mr. Bonnell talked to me about this and asked me if I had inspected 
the locomotives and I told him I had. Mr. Lowell asked me about it, too. I 
just don’t know where all the talk about it started. Everyone seemed to be 
interested in the locomotives. 

* * * YJ would judge that the rejection of the equipment was the result of 
personal feeling between Mr. Bonnell and Mr. Carson. 


Mr. Hyland then was asked the general question: 


How can you explain that after your reports are checked that there are con- 
flicting statements made by you regarding certain vendors and that to all ap- 
pearances elimination of the low bidder has been manipulated? 
and Mr. Hyland replied: “I am prepared to face any facts.” 

The record as it now appears compels the conclusion that, notwith- 
standing the ostensible invitations for open competitive bidding on 
six locomotives, there was no bona-fide need for that number of loco- 
motives on the project and private arrangements between representa- 
tives of your firm and certain officials which at the time apparently 
were not known to the Works Progress Administration officials in 
Washington or to those in charge of State procurement were designed 
to continue your equipment on the project and to preclude the use 
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of the locomotives of any other bidder irrespective of who might be 
the actual low bidder. 

On May 15, 1936, the very same day the bids were opened, J. W. 
Lowell, assistant supervisor of operations on the project, addressed 
you, “Attention: Joseph V. Sullivan, General Sales Manager”, as 
follows: 


I have your letter of May 13th regarding situation as to continuance of your 
locomotives at project #1267, Church Street, Evanston. 

I wish to call your attention to the fact that I have made arrangements 
with the Chicago Park District to continue the rental on only four (4) of your 
locomotives and not on six (6), as stated in your letter. Rental that they will 
pay you will be at the same rate per month or calculated fraction thereof 
during the time, inclusive, between the end of your former Federal contract 
and the date on which the new Federal contract will go into effect. 

Proper procedure has been initiated by the Park District to take care of the 
item of rental and you need, therefore, have no apprehension of your being 
paid for the use of the four locomotives during the time in question. 

If you are in agreement regarding the matter of the four locomotives and 
not the six, as stated in your letter of May 13th, please so state in reply to 
this letter. 


Notwithstanding there had been no bona fide inspection or written 
report on acceptance or rejection of the equipment offered by the 
low bidder, and in the absence of any situation of emergency, Chief 
Engineer R. A. Bonnell, whose separation from the service was at 
that time pending, issued a memorandum May 21, 1936, as follows: 


Having been advised that C. E. Carson Company are low bidder on this 
requisition and are offering six Whitcomb locomotives, inspection has been 
made with the following results: 

Two of the locomotives are in Springfield, Ill, and therefore cannot be 
inspected. 

The other four do not have electric starter nor have they headlights. Two 
of these four are three speed instead of the four speed as required in the 
specifications. 

For the above reasons it is necessary that all of the equipment offered by 
C. E. Carson Company be rejected. 

Having been advised that the Equipment Corporation of America is the 
next low bidder the following report is to be made as to the equipment they 
bid on: 

The equipment is already on the job performing the work satisfactorily 
under previous contract no. ER-TPS-54-1992 and are in such good mechanical 
condition that they can be accepted as meeting with requirements of specifi- 
cations and operation on this requisition and are therefore approved. It is 
advisable for efficiency of operation and upkeep that the award be made to one 
contractor. 

Will you kindly issue purchase order for the rental of the six Equipment 
Corporation of America locomotives for a period of two months, contracting 
for a maximum period of rental for eight months. It is requested that this 
purchase order be issued just as soon as possible in order to prevent closing 
down of the job. 


On May 26, 1936, V. A. Anderson, supervisor of operations on the 
project, and L, D. Suhr and J. W. Lowell, assistant supervisors of 
operations, in a formal report to the State procurement officer, ap- 


proved by A. P. Dippold, verification officer for the project, stated 
as follows: 


Referring to our conversation of May 25 relative to the issuance of purchase 
orders for locomotives on project 1267, said purchase orders having been 
issued to the Equipment Corporation of America, we wish to advise you that 
we have under date of May 26 made an inspection of three locomotives deliv- 
ered on the job by the C. E. Carson Company of Chicago. These locomotives 
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were tested under actual operating conditions against full load and were found 
to be satisfactory in all respects. This inspection is to supersede a previous 
inspection made wherein it was found that these locomotives did not conform 
to the requirements submitted to the vendor. 

The requisition issued and approved for the acquisition of locomotives for 
this project called for six units. Three of these units have been delivered to 
the job for test, and three additional locomotives will be furnished on a day 
certain as determined by the assistant supervisor of operations in charge of 
this project. 

We request that you take the necessary steps to cancel purchase orders is- 
sued to the Equipment Corporation of America, who were not the low bidders 
for the material requisitioned for the project, and that the necessary purchase 
order be issued to the C. E. Carson Company, the low bidder. Completion of 
processing to make this award will effect a saving to the Federal Government 
of some $435.00 per month. 


Your firm resisted any effort to oust your equipment from the 
project, however, although the record shows you were fully aware 
that your firm was not the low bidder on the invitation and your 
representatives are shown to have contacted various subordinate 
officials on the project urging the rejection of the Carson equipment 
on various grounds. Under date of June 1, 1936, by your secretary, 
Joseph V. Sullivan, you addressed the State procurement officer for 


Illinois, in pertinent part as follows: 

We wish to acknowledge receipt of your letter of May 28, regarding tele- 
phone conversation of Mr, J. 8. Farrell and the writer. 

You do not outline just what this conversation consisted of, but my under- 
standing was that Mr. Farrell requested us to remove our operators from the 
locomotives and discontinue using same. As the writer told you, when in your 
office, the conditions of our order were evidently overlooked, as the invitation 
(o bid, and our order, state that these locomotives were to be furnished without 
operator, gas, fuel, or oil. 

As the writer told you when in your office, we have a contract covering the 
rental of these six locomotives from May 21, 1936. * * * 

We are advised that there is no provision in this contract for its suspen- 
sion * * *& 


By another letter, also dated June 1, 1936, you informed the said 
Illinois State procurement officer as follows: 


For your information, the locomotives have been in service continuously since 
May 21st, 1986, and are still in service as this letter is written. 

Our locomotives conform with the specifications as outlined in invitation 
no. 7762, and we have met all other requirements. 


It is particularly for notice that your Mr. Sullivan did not dis- 
close in this letter that this operation was under the arrangement 
made with the Chicago Park District for payment to you of rental 
by the said District. The officials of your firm well knew, or are 
charged with knowledge, that the statutes of the United States re- 
quire award to the lowest responsible bidder after bona fide compe- 
tition and that the order no, 49999 of May 21, 1936, had no validity to 
obligate public moneys of the United States for payment to you. 

What your Mr. Sullivan withheld from the State procurement 
officer was reported to the said procurement officer by the director of 
district no. 3, Chicago Works Progress Administration, by letter of 
June 2, 1936, as follows: 
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We have your letter of May 28, regarding notice to the Equipment Corpo- 
ration of suspension of contract no. E. R. Tps.—54-14513. 

The equipment is now being operated under an agreement between the Chi- 
cago Park District, sponsor of the project, and the Equipment Corporation. 
This arrangement was made at the expiration of the purchase order which 
preceded the contract referred to in this letter, and the sponsor agreed to 
carry the expense until such time as an agreement was reached whereby the 
Federal Government would bear the expense. 


On June 4, 1936, you were informed by letter from W. I. Bell, ap- 
parently assistant general superintendent of the Chicago Park Dis- 
trict, addressed to the attention of your Joseph V. Sullivan, as gen- 
eral sales manager, as follows: 

This letter is to notify you that the arrangement we made with you as ex- 
pressed in the letter of J. W. Lowell of May 15th, and previously verbally, re- 
garding rental on locomotives, is hereby concluded as of the end of today, 
June 4, 1936. 

You will, therefore, kindly remove your locomotives from the premises of 
project no. 1267 as quickly as possible. (Italics supplied.) 

On June 6, 1936, however, this same W. I. Bell addressed you, for 
the attention of your Mr. Sullivan, as follows: 


On June 4th we wrote you and you received a letter rescinding our arrange- 
ment with you for the rental of locomotives for project no. 1267, and directed 
you in that letter to remove your equipment from the premises of the project. 

This letter is to advise you that we rescind our letter of June 4th, above 
referred to, and will continue our former arrangement with you as of the 
beginning of the day, June 5, 1936, until such time as we may advise you 
otherwise. 

I called Mr. Sullivan today on the telephone and in his absence talked to 
your Mr. Brocker, giving him the above information which he promised to 
relay to Mr. Sullivan. 

Unless you agree to this arrangement it, of course, will still be necessary for 
you to remove your equipment from the project. 


Your equipment was not removed from the project. 

It is not clear why the Chicago Park District, any more than a 
Federal agency, should pay you rental at $269 per month, per unit for 
your equipment, when apparently superior equipment of the char- 
acter needed was immediately available at not more than $197 per 
month per unit, and for your equipment, moreover, which a few 
months later at a time prevailing prices appear to have been gen- 
erally higher you furnished at $101 per month less rental per unit. 
Be that as it may, your present invoices cover a period for which you 
have been paid or have arranged to receive payment from the Chicago 
Park District. Whether the circumstances and certificates on your 
invoices constitute misrepresentation and fraud requiring the for- 
feiture of your claim or action to impose some penalty upon you 
under the statutes of the United States is not required to be decided in 
this office. Neither is it necessary to consider the letter of June 18, 
1936, from the Illinois State procurement officer informing you that. 
the agreement and order of May 21, 1936, were erroneous and that 
payments could be vouchered to you only at the rate indicated in the 
bid of the low bidder, at $197 per month, per unit, less discounts, 
effective May 21, 1936, nor to consider the notice bearing date of June: 
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30, 1937, purporting to cancel the agreement with you of May 21, 1936, 
for the stated reason, “equipment no longer required.” 

The agreement and purchase order dated May 21, 1936, apparently 
were void ab initio. As was said in 33 Op. Atty. Gen. 453, the theory 
of bidding for Government work is that the Government should have 
all the benefits incident to competition and that the contract should be 
awarded to the lowest responsible bidder. So, also, in 36 Op. Atty. 
Gen. 33, 37, the Attorney General said that “The purpose of Congress 
in requiring that contracts shall be let after public advertisement is 
to preserve open competition” and that “Any course of action which 
has the effect of defeating that purpose would be contrary to 
Lae FO OF 

In an opinion of January 12, 1935, in reference to the procurement 
of aircraft, at pages 7 and 9, the Attorney General said: 

Competence and honesty of purpose are, of course, prerequisite to the proper 


administrative application of such provisions. * * * If wrongful intent is 


present, we may, in the words of the committee, term such things “subterfuges” 
and “violations.” 


a 
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* * * where no true emergency is involved, the law contemplates compe- 


tition, not necessarily wide publicity, but all actual competition the industry 
affords—to the end that all in a position to supply the need may be given oppor- 
tunity to bid, and that the Government may have the advantage of the lowest 
offer * * *, See, also, Scott v. United States, 44 Ct. Cls. 524. 

Contracts made in violation of such rule have been held void. 
Schneider v. United States, 19 Ct. Cls. 547, citing Clark v. United 
States, 95 U.S. 5389; United States v. Speed, 8 Wall. 77. 

The rule and reason of the matter, as established by the decisions of 
both Federal and State courts, is summarized in 30 L. R. A. (NS) 
214, synopsis to case of Hannan v. Board of Education, etc., as 
follows: 


The true intent and purpose of the statute requiring certain contracts to be let 
oniy on sealed proposals to the lowest responsible bidder is to secure economy, 
and protect the public from collusive contracts, favoritism, or fraud, and to 
promote actual, honest, effective competition in the construction of public work 
by requiring of boards the presentation of a common standard previously ascer- 
tained, to the end that each proposal or bid received and considered may be in 
competition with all others, and to preclude the consideration and acceptance of 
proposals or bids on plans and specifications not open to all. 

All of the officers of the Government, from the highest to the lowest, 
are creatures of the law and are bound to obey it. United States v. 


Lee, 106 U. S. 196, 220. 

Acts of a public officer in excess of his authority are void and do 
not bind or estop the Government. Pierce v. United States (The 
Floyd Acceptances), 7 Wall. 666; Mammoth Oil Co. v. United States, 
275 U. S. 18; Pan American Co. v. United States, 273 U. S. 456; 
lnited States v. American Sales Corp., 27 F, (2d) 389, affirmed 32 F. 
{2d) 141, certiorari denied, 280 U. S. 574. 
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Individuals as well as courts must take notice of the extent of the 
authority conferred by law upon a person acting in an official capacity. 
Hawkins v. United States, 96 U. S. 689. 

Under existing law no officer of the Government may select articles 
for public procurement on the basis of his own whim or caprice or on 
the basis of personal interest but, except when otherwise specifically 
provided by statute, must afford opportunity to all those desiring to 
offer articles meeting the needs and requirements of the Government 
to bid on a bona fide competitive basis with the assurance that the 
business will not be awarded to other than the responsible low 
bidder. If awards or contracts are made upon any other basis the 
matter is to be reserved for judicial or legislative review in all cases 
where fraud or collusion are suspected, and payment from appro- 
priated moneys is inhibited, 

It is the plain duty—often declared—of administrative, accounting, 
and auditing officers of the Government to refuse approval and to 
prevent payment of public moneys under any agreement on behalf of 
the United States as to which there is a reasonable suspicion of 
irregularity, collusion, or fraud, thus reserving the matter for 
scrutiny in the courts when the facts may be judicially determined 
upon sworn testimony and competent evidence and a forfeiture de- 
clared or other appropriate action taken. Longwill v. United States, 
17 Ct. Cls. 288, 291; Charles v. United States, 19 id. 316, 319. See 
also Hume v. United States, 21 id., 328, affirmed 132 U. S. 406; United 
States v. Adams, 7 Wall, 463, 477-478, 479, 480; Beard’s case, 3 Ct. 
Cls. 122; McKinney’s case, 4 Ct. Cls. 587; Northern Pacific R. R. case, 
15 Ct. Cls. 428. 

State courts frequently have refused to allow any payment upon 
agreements made under the circumstances here appearing even where 
apparently there was no suspicion of collusion, misrepresentation, or 
fraud. Rice v. Lake Twp., 40 Pa. Super. Ct. 337; Milan v. Bowron, 
193 N. Y. 180, 85 N. E. 1012; Bourgeois v. Atlantic County, 82 N. J. 
L. 82, 81 Atl. 358; Annotation L. R. A. 1915 A, pp. 904-906. The 
reason of the rule in these State cases is stated in Board of County 
Commissioners of Pontotoc County v. Carey, Lombard, Young & Co., 
No. 26,461 in Oklahoma Supreme Court decided (per Curiam) 
October 20, 1936, as follows: 

It seems a harsh rule that in order to protect the public from the acts of its 
agents a court must hold a county not liable even where it is admitted, as in this 
case, that the county received the lumber and had the use of it for the benefit of 
the public at large, yet at the same time the statutes herein cited have been 
passed for the benefit of the public at large, and since everyone is required to 
take notice of these statutes, it is not unreasonable to require a person dealing 
with a public agent to follow the statutes, and that if in contracting one goes 


peyond the limitations imposed * * * he does so at his own peril. In re 
81276"—38——_-7 
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Town of Afton, 43 Okla. 720, 144 P. 184, L. R. A. 1915D, 978; City of Bnid v. 
Warner-Quinilan Asphalt Co., 62 Okla. 139, 161 P. 1092. 

You are informed, therefore, that this office is without authority to 
approve for payment from appropriated moneys the vouchers and 
invoices which have been presented. 


(A-87796) 


TRANSPORTATION—INTERSTATE COMMERCE—MOTOR CARRIER QUAL- 
IFICATION REQUIREMENTS—AWARDS AND PAYMENTS UPON 
VIOLATION 





Whether a contracting officer should be required, prior to making award, to 
ascertain from the Interstate Commerce Commission whether an otherwise 
qualified bidder is authorized under the Motor Carrier Act, 1935, 49 Stat. 
543, to transport goods in interstate commerce between specified points, is 
an administrative matter and not a matter for the General Accounting 
Office. 

Payment is authorized for transportation service rendered between specified 
points in interstate commerce notwithstanding the successful bidder’s cer- 

tificate of authority to operate under the Motor Carrier Act, 1935, 49 Stat. 

543, after award and filing with the Interstate Commerce Commission as 

required by the regulations, is found inapplicable to transportation between 

the contract points. 


Aotee. Comptroller General Elliott to the Secretary of Agriculture, July 27, 


There was received July 20 your letter of July 15, 1937, as follows: 


On May 6, 1937, the Regional Office of the Soil Conservation Service at Rapid 
City, South Dakota, entered into an unnumbered (SCS) contract with the 
Flamming Motor Express, Inc., of Winner, South Dakota, for the transportation 
by motor carrier in interstate commerce, household effects belonging to one of 
its employees who had been transferred from Rapid City, South Dakota, to 
Des Moines, Iowa. 

In accordance with regulations established by the Bureau of Motor Carriers, 
Interstate Commerce Commission, pursuant to the Motor Carrier Act of 1935 
(Public, No. 225, 74th Congress (S. 1629)) there was included as a part of the 
invitation to bid the following provision: 


“SPECIAL NOTICE TO ALL BIDDERS 





















“Every bidder whose proposal includes an offer to transport in interstate 
commerce the household goods, furniture, or other material referred to in these 
specifications must, with his proposal, submit a certificate as to his authority 
to operate under the Motor Carrier Act, 1935. The necessary form for his use 
in this connection is attached to this request for proposals. No bid involving 
transportation of the material in interstate commerce can be considered with- 
out the required certificate.” 

Inasmuch as the Flamming Motor Express, Inc., submitted the lowest quota- 
tion covering the transportation of these household effects and its bid subscribed 
to all conditions and requirements of the invitation to bid, award of contract 
was made by the regional procurement officer and a purchase order issued to 
the contractor. 

Simultaneously with the issuance of a purchase order the original certificate 
of the motor carrier’s authority to operate in interstate commerce (Docket No. 
MC40283) was submitted to Washington for filing with the Bureau of Motor 
Carriers, Interstate Commerce Commission, as prescribed by regulations. 

In a letter dated June 3, 1937 (original attached), the Bureau of Motor Car- 
riers informed the Washington office of the Soil Conservation Service that an 
examination of the certificate granted by the Commission disclosed the fact 


isi 
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that the Flamming Motor Express, Inc., does not have authority to operate 
between Rapid City, South Dakota, and Des Moines, Iowa. A copy of the 
certificate (Docket No. MC40283) issued by the Bureau of Motor Carriers to 
the Flamming Motor Express, Inc., is attached. 

Prior to receipt of the letter of June 3 from the Bureau of Motor Carriers, 
the Flamming Motor Express, Inc., had completed performance of the contract 
and in view of the circumstances recited in the foregoing paragraphs, this 
Department requests to be advised, with the return of the attached bid file 
consisting of the original contract and all rejected bids, as to whether: 

a. It is the duty of the contracting officer to ascertain from the Bureau of 
Motor Carriers, prior to making the award, whether the carrier is authorized 
under the act of Congress to transport goods in interstate commerce between 
destinations designated in the invitation to bid? 

b. Under the circumstances recited in the instant case, if appropriated 
moneys are available for payment of the services performed leaving to the 
proper authorities such prosecution as may be prescribed by the Motor Carrier 
Act cited supra? 


The applicable terms of section 209 of the act of August 9, 1935, 
49 Stat. 552, were quoted in my decision of December 12, 1936, 
A-82127, to you, and need not be repeated herein. It is an admin- 
istrative matter whether the contracting officer shall ascertain from 
the Bureau of Motor Carriers, Interstate Commerce Commission, 
prior to making the award, whether a bidder otherwise qualified is 
authorized to transport goods in interstate commerce between desti- 
nations designated in the advertised specifications. This office has 
stated no such requirement and does not contemplate doing so, as 
there appears no duty in that respect placed in the act of August 9, 
1935, on contracting officers of the United States. 

As to your second question, you are advised that the civil liability 
of the United States to the contractor which has performed the serv- 
ice and its liability under the act of August 9, 1935, for having 
violated said statute—if, in fact, the contractor has violated the 
statute—are separate and distinct matters, and the compensation 
earned by the contractor should be paid to it, if otherwise correct, the 
Interstate Commerce Commission being advised with respect to the 
performance of the service. 


(A-81564) 


APPROPRIATIONS—TRANSFERS—SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS—EXPENDITURE LIMITATIONS 


Funds transferred to the Geological Survey for the performance of. work or 
services for another Government department or agency remain subject to 
all limitations contained in the appropriation from which transferred, 
the statutory authorization to expend transferred funds “in the same 
manner” as sums appropriated for the Geological Survey having reference 
to the spending procedure and not the objects or classes of expenditures. 
16 Comp. Gen. 545, amplified. 

Authorizations for transfer of funds of any department or agency to the 
Geological Survey for the performance of work or services for the trans- 
ferring agency should indicate the maximum amount to be expended for 
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each of the various objects or classes of expenditures, and where any 
of such classes is subject to a statutory limitation such indicated maxi- 
mum should be at once charged by the advancing agency against the said 
limitation for such class of expenditure. 

Funds transferred to the Bureau of Standards by the Geological Survey for 
the performance of work or services are available for payment for personal 
services to the extent determined necessary without regard to any limita- 
tion upon personal services contained in the appropriation from which trans- 
ferred, or the appropriations for the Bureau of Standards as the statute 
authorizing such transfers makes the transferred funds available for 
“necessary * * * personal services in the District of Columbia and 
in the field.” 


Acting Comptroller General Elliott to the Secretary of the Interior, July 28, 
1937: 


Your letter of May 6, 1937, is as follows: 


There has been received your decision of December 1, 1936, A-81564, in 
response to my letter dated November 7, 1936, regarding expenditures of funds 
transferred in accordance with legislative authority to the Geological Survey 
from other Government establishments. 

In your decision it is stated “the transferred funds would not be subject to 
the limitations found in the Geological Survey appropriation but would be 
subject to all limitations found in the appropriation from which transferred.” 
Your attention is again invited to the language of the act under which such 
transfers are made: 

“* * * Provided, That any sums transferred by any department or inde- 
pendent establishment of the Government to the Geological Survey for co- 
operative work in connection with this appropriation may be expended in the 
same manner as sums appropriated herein may be expended * * *,” 

This provision was incorporated in the appropriation act to enable the Geo- 
logical Survey to expend transferred funds fur any purpose for which the 
Geological Survey was authorized to expend its own funds. In support of this 
statement there is quoted an explanation made in the hearings before the 
Subcommittee of the House Appropriations Committee in charge of the Interior 
Department appropriation bill for 1927, page 784, which it is believed was not 
brought to your attention before your decision of December 1, 1936, was 
rendered : 

“The addition of authorization for certain transfers of funds from other 
Government agencies is desired so that the Geological Survey may make its 
trained personnel and equipment of the widest usefulness to the whole Govern- 
ment service; the final provision of this paragraph is added because funds may 
be transferred to the Geological Survey for specific work which originates in 
other departments where the language of the appropriation act is written 
with reference to the main purpose of that appropriation rather than every 
detail. For example, money may be transferred for field work in the area 
that requires the use of a passenger-carrying automobile, yet the money for 
this work comes from a general appropriation that does not cover authority 
for the upkeep of such a vehicle, and therefore an automobile would have to 
be diverted from regular survey work and maintained at the expense of the 
regular appropriation. * * *” 

In accordance with the belief of this Department that this provision gives 
the authority for which it was requested, the Geological Survey has used 
transferred funds for personal services in the District of Columbia; for the 
purchase and exchange of passenger-carrying vehicles; and for the hire, mainte- 
nance, repair, and operation of passenger-carrying vehicles, where the neces- 
sity for incurring such expenses has arisen in connection with the prosecution 
of the scientific and technical investigations for which the funds were trans- 
ferred, and, if administratively determined to be necessary, would have no 
hesitation in using transferred funds for attendance upon scientific meetings, 
and for the purchase or exchange of professional and scientific books, periodi- 
cals, and books of reference, even though the appropriations from which the 
transfers were made may not have specifically authorized their expenditure 
for those purposes. 
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In view of the interpretation that this Department has placed upon the 
provision in question, which heretofore has not been questioned by your office, 
it is requested that your former decision be reconsidered. 

Your decision of December 1, 1936, states that “the proviso to the Geological 
Survey appropriation * * * refers to the ‘manner’ of expending funds 
so transferred and not to the various limitations upon the amounts which 
may be expended for various objects.” It is not clear what is meant by 
“manner” of expending funds. 

If upon reconsideration of this matter it is determined that your decision 
of December 1, 1936, should be reversed, and that funds transferred to the 
Geological Survey may be expended for the same purposes as Geological Survey 
appropriations may be expended, please advise if expenditures so made should 
be charged against the limitations placed upon the Geological Survey for such 
purposes, and if so, how such expenditures should be accounted for under 
General Regulations No. 83. 

If upon reconsideration it is still your opinion that transferred funds are 
subject to the limitations of the appropriation from which transferred, as 
stated in your decision of December 1, 1936, please advise how expenditures 
under such limitations should be accounted for by each agency involved. 
For instance, the appropriation from which the funds are transferred may be 
available for the payment of personal services in the District of Columbia, 
but with a limitation as to the amount that may be so expended. The result 
is that two or more establishments will be expending funds subject to the 
same limitation, each establishment being without knowledge of the expendi- 
tures made by the other. 

In your reconsideration of this matter, your attention is also invited to 
the following specific questions, which are some of those which will be en- 
countered in the limitation accounting of the Geological Survey, if your deci- 
sion of December 1, 1936, is adhered to. 

(1) Earlier in the present fiscal year the Geological Survey transferred to 
the Bureau of Standards a sum of money for technical investigations in 
connection with the measurement of dimensional changes, under various 
atmospheric conditions, in film and paper used in aerial photographic sur- 
veying and mapping. The General Accounting Office asked the Geological 
Survey what appropriation limitation was chargeable, and the Geological 
Survey replied that half should be charged to the limitation 1470800.062 
(engraving and printing geologic and topographic maps) and half to the limi- 
tation 1470800.010 (topographic surveys-noncooperative). It is certain that 
the greater portion of the funds transferred will be expended by the Bureau 
of Standards for personal services within the District of Columbia, but the 
Geological Survey was not aware at that time of the General Accounting 
Office’s attitude, and accordingly made no mention of the fact that one-half 
of the expenditures for services in the District of Columbia might be charge- 
able to the Geological Survey’s D. C. salary limitation under the item for 
topographic surveys. Under your decision of December 1, 1936, should one- 
half of the expenditures made by the Bureau of Standards for personal services 
in the District of Columbia be charged to the Geological Survey’s D. C. salary 
limitation under the item for topographic surveys? 

(2) If the answer to the question in paragraph (1) is “Yes”, what method is 
to be employed by the bureau to which the funds are transferred, in notifying 
the transferring bureau of the charges which are to be made each month 
against its appropriation limitations? 

(3) If the answer to the question in paragraph (1) is “Yes”, what method 
is to be employed in notifying the General Accounting Office of such charges 
against the appropriation limitations of the transferring agency, and which 
bureau is to prepare such notices? 

(4) If the answer to the question in paragraph (1) is “Yes”, should not 
steps be taken in the future by the transferring bureau to limit the expendi- 
ture of transferred funds for purposes which will result in charges against 
the anpropristion limitations of the transferring bureau. If so, how should this 
be accomplished? 

(5) In the letter from the chief, accounting and bookkeeping division, Gen- 
eral Accounting Office, dated November 16, 1936, asking what limitations were 
to be charged with the transfer to the Bureau of Standards referred to in 
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paragraph (1), the following request was made, “In future proposals for 
similar transfers it is requested that the limitations proposed to be charged 
be indicated to avoid delay in approving transfer appropriation warrants.” 
This request requires that there is shown in the letter requesting the transfer 
the limitations to be charged. Limitation charges at that time for personal 
services in the District of Columbia, for the purchase and exchange, and the 
hire, maintenance, repair, and operation of passenger-carrying vehicles, for 
attendance upon meetings, and for the purchase or exchange of professional 
and scientific books, periodicals, books of reference, etc., where the necessity 
for incurring such expense may arise in connection with the future scientific 
and technical investigations for which the funds are being transferred, must 
necessarily be estimated. What, if any, procedure would then be followed if 
the disbursements, when actually made by the bureau receiving the transfer, 
resulted in limitation charges different from those estimated? 

(6) Annual estimates of appropriations are now prepared on the basis that 
expenditures made by other agencies from funds transferred to them for work 
to be performed, will not be charged to appropriation limitations of the trans- 
ferring agency, and the amounts of the various appropriation limitations are 
in accord with this practice. If expenditures from transferred funds are to be 
charged back to appropriation limitations of the transferring agency, will it 
not be necessary for the amounts of the limitations to be increased accord- 
ingly? 

(7) Should the annual estimates of appropriations contain any informa- 
tion on this subject for the information of Congress? 

(8) Should not the Bureau of the Budget be advised of this new principle 
so that it may issue instructions to the Departments? 

Reference to Congressional hearings in aid of statutory construc- 
tion is not permissible when the language of the statute is plain. 
The authorization to expend transferred funds “in the same man- 
ner as sums appropriated herein may be expended” has reference 
to the spending procedure, such as the identity of the administrative 
officer who may certify the vouchers and the disbursing officer who 
may pay them. Had it been the intention of the Congress to make 
the transferred funds available “for the same objects” or “classes 
of expenditures” as are the sums appropriated for the Geological 
Survey, it is to be presumed that Congress would have so stated. 
Furthermore, even if it could be held that such transferred funds 
are available for the same objects or classes of expenditures, it is 
to be noted that with respect to passenger-carrying vehicles, attend- 
ance at conventions, etc., the Geological Survey appropriation ex- 
pressly limits the amounts to be expended from such appropriations 
for such objects and does not authorize expenditures for such ob- 
jects generally or without limitation. Hence, it could not, in any 
event, be held that the transferred funds are available for expendi- 
tures otherwise prohibited by law when only a limited amount of 
the appropriations for the Geological Survey is authorized to be 
expended for such objects. 

I have carefully considered the arguments advanced in your sub- 
mission but find nothing therein that would warrant the construc- 
tion which you suggest. Said decision of December 1, 1936, 16 
Comp. Gen. 545, must be, and is, affirmed. 
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With respect to the accounting for transferred funds under Gen- 
eral Regulation 83, any funds transferred to the Geological Survey 
should be earmarked by the department or agency from which re- 
ceived; that is to say, the authorization for the transfer should 
indicate the maximum amount to be expended for each of the vari- 
ous objects or classes of expenditures, and where any of such classes 
is subject to a statutory limitation such indicated maximum should 
be at once charged by the advancing agency against the said limita- 
tion for such class of expenditures. 

With respect to your questions concerning funds advanced by the 
Geological Survey to the Bureau of Standards, said decision of 
December 1, 1936, is for application except insofar as it is rendered 
inapplicable by the statutory authorization for such transfers. The 
provision appearing in the Department of Commerce appropriation 
act each fiscal year for such transfers makes the transferred funds 
available for “where necessary, compensation of personal services 
in the District of Columbia and in the field.” Accordingly, funds 
so transferred are available for personal services to the extent deter- 
mined necessary without regard to any limitation upon personal 
services either in the appropriation from which transferred or in 
the appropriations made for the Bureau.of Standards. 

As compliance with the decision of December 1, 1936, will give 
effect to the express limitations inserted in the respective appropria- 


tions by the Congress, any question of the advisability of changing 
such limitations in the estimates submitted to the Bureau of the 
Budget is for administrative determination. 


(A-87819) 


BONDS—SURETY’S LIABILITY—DEMAND DELAYS BECAUSE OF ANTIC- 
IPATED SET-OFFS 


Demand upon surety for payment under its bond to indemnify the Govern- 
ment against loss from issuance of a duplicate adjusted-service certificate 
to a World War veteran should not be delayed because of anticipated 
accruals of disability compensation to the veteran, notwithstanding it may 
be proper in some circumstances for the Government to first apply all 
immediately available assets of a debtor toward liquidation of an indebted- 
ness before resorting to its remedy under a bond. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 28, 1937: 


Your letter of July 19, 1937, is as follows: 


Pursuant to certification by the War Department, the Veterans’ Administra- 
tion issued adjusted-service certificate no, 461870, dated January 1, 1925, in 
the amount of $1,577.00, to the veteran, Jack H. Lipschultz, A-1066028. 
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On March 6, 1931, the veteran executed form 6920, affidavit—submitted as 
evidence of loss, destruction, or defacement of adjusted-service certificate, in 
which he stated his adjusted-service certificate was destroyed by fire. Upon 
submission of a bond of indemnity on which the veteran was named as prin- 
cipal and the Associated Indemnity Corporation, San Francisco, California, as 
surety, duplicate adjusted-service certificate no. 3621671 was issued and mailed 
to the veteran on May 4, 1931. 

The duplicate certificate no. 3621671 was pledged with the Veterans’ Admin- 
istration, St. Louis, Missouri, as security for a loan of $788.50 granted on May 
9, 1931. Check no. 95615, covering the loan, was drawn by former disbursing 
officer, E. L. Hlinak, symbol 99-152, and mailed to the veteran at 1469 Clara 
Avenue, St. Louis, Missouri. 

Following receipt of a certificate from the War Department that the name 
of the veteran had been legally changed to Jack H. Lipps, duplicate adjusted- 
service certificate no. 3621671 was canceled and, on August 10, 1931, duplicate 
certificate no. 3703099 was issued in lieu thereof and held as security for the 
loan described above. 

On February 7, 1936, original adjusted-service certificate no. 461870 was 
pledged with the Veterans’ Administration, Los Angeles, California, as security 
for a loan of $788.50. Check no. 1701, covering the loan was drawn by G. F. 
Allen, chief disbursing officer, and mailed to the veteran at 3091 West Pico 
Boulevard, Los Angeles, California. Upon receipt of an application (Form 
1701) executed by the veteran on February 4, 1936, settlement of this certifi- 
cate in the amount of $788.50 was certified by the Veterans’ Administration, Los 
Angeles, California. Information has been received that Treasurer’s settlement 
check no. 102633, symbol no. 99292, dated June 15, 1936, amount $38.50, and 
check no. 44719, symbol no. 16610, amount $750.00, issued June 19, 1936, in 
redemption of the adjusted service bonds have been cashed. 

The veteran, when contacted on April 19, 1937, by a field examiner of the 
Veterans’ Administration, Los Angeles, California, in regard to the overpay- 
ment, did not deny receiving the loan and settlement on the original adjusted- 
service certificate. In a letter dated May 20, 1937, he stated, “I am looking 
for a new job and just as soon as I get one which will pay me a little more, I 
will be more than glad to make arrangements to pay back the money.” 

On June 9, 1937, the Veterans’ Administration, Los Angeles, California, was 
instructed to withhold the monthly payments of $34.00 which the veteran is 
receiving as compensation for a neuropsychiatric disability, and to apply them 
to the overpayment. 

In a letter dated May 19, 1937, Messrs. Carey, Dunn, and King, Washington, 
D. C., writing on behalf of the Associated Indemnity Corporation, San Fran- 
cisco, California, surety on the bond of indemnity furnished by the veteran 
prior to the issuance of his duplicate certificate, outlined a portion of the facts 
in this case and stated, “* * * the circumstances * * * are such as to 
eonvince us that a deliberate fraud was committed, and, in our opinion, the 
surety should be relieved of any obligation to reimburse the United States as 
long as the individual who perpetrated this scheme is monthly in receipt of 
additional allowances from your Administration”, and requested an opportunity 
to appear before a responsible officer of the Veterans’ Administration before 
final ruling is made on this matter. 

Your attention is invited to that part of the bond of indemnity outlining the 
liability of the surety as follows: 

“Now, therefore, the condition of this obligation is such, that if the above- 
bounden obligors, their heirs, executors, administrators, successors, or assigns, 
or any of them, shall pay or cause to be paid to the United States any and all 
sums whatever which the United States may be called upon to pay, including 
interest and costs, on account of the establishment of any valid adverse claims 
to the proceeds of the above described adjusted-service certificate or any part 
thereof and shall well and truly indemnify and save harmless the United 
States from any claim on account of said adjusted-service certificate and from 
all damage, loss, costs, charges, and expenses which the United States may 
sustain, incur, or be liable for in consequence of any such claim or of the 
granting of relief on account of said adjusted-service certificate, with interest 
from the date of such payment, and any and all costs and expenses incurred 
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in connection therewith, then this obligation to be void; otherwise to be and 
remain in full force and effect.” 

While the terms of the bond do not indicate the date on which request for 
reimbursement shall be made, it has been the practice of the Veterans’ Ad- 
ministration to make demand on the surety immediately following determina- 
tion of the amount of the loss. If any amount is recovered after demand is 
made and before remittance is received from the surety refund is made 
to the surety of any amount received in excess of the amount then due. 

It is requested, therefore, that the question raised in the letter from Messrs. 
Carey, Dunn, and King be considered and information furnished as to whether 
or not recovery of the amount of the loss sustained by the United States 
may be effected through deductions from the monthly payment of the vet- 
eran’s disability compensation and demand on the surety deferred unless and 
until the award of disability compensation is terminated by death of the 
veteran, or otherwise, before recovery is completely accomplished. 

Liability of the surety is fixed by the terms of its bond and the 
law, section 705 of the World War Adjusted Compensation Act, as 
amended by the act of March 4, 1929, 45 Stat. 1561, 38 U. S. C. 649. 
In the absence of any provision in the law to the contrary the obliga- 
tion of the surety to indemnify under its bond apparently becomes 
enforceable immediately when the Government sustains a loss by 
reason of the issuance of a duplicate adjusted-service certificate. 

While it may be proper in some circumstances for the Government, 
through administrative officers, to first apply all available assets in 
its possession belonging to a debtor, toward liquidation of an in- 
debtedness before resorting to its remedy under the bond (7 Comp. 
Gen. 305), this procedure applies only to assets immediately avail- 
able and not to anticipated credits which may or may not accrue in 
the future. A compensated corporate surety on a bond of indemnity 
supporting the issuance of a duplicate adjusted-service certificate 
is not entitled to defer payment of its obligations under the bond 
because of any disability compensation which it anticipates may 
accrue in the future to the veteran. 

The practice which you state has been observed by the Veterans’ 
Administration does not appear to require objection by this office 
and the request of counsel representing the surety accordingly should 
be denied, 


(A-87847) 


TRAVELING EXPENSES—APPROPRIATION AVAILABILITY—DEPORTA- 
TION AND EXCLUSION OF ALIENS 


The appropriation “Salaries and Expenses, Immigration and Naturalization 
Service, 1938” is exclusively available for all traveling expenses—in- 
cluding those of accompanying deporting officers—incurred during the 
fiscal year 1988 “inciden* to the deportation and exclusion of aliens and 
persons subject to the Chinese exclusion laws, as authorized by law, in 
the United States and to, through, or in foreign countries.” 
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Acting Comptroller General Elliott to the Secretary of Labor, July 28, 1937: 
There has been received your letter of July 21, 1937, as follows: 


The Department of Labor Appropriation Act for the fiscal year 1938 sets 
up a separate traveling expense item for the entire Department, in connection 
with expenses of travel of Government employees, which reads as follows: 

“Traveling expenses: For all traveling expenses, ezcept traveling expenses 
incident to the deportation of aliens, under the Department of Labor, including 
all bureaus and divisions thereunder, $666,900.” 


The Appropriation Act “Salaries and Expenses, Immigration and Naturaliza- 
tion Service, 1938” sets up, among other objects, an item for the “transporta- 
tion and traveling expenses incident to the deportation and exclusion of 
aliens and persons subject to the Chinese exclusion laws, as authorized by 
law, in the United States and to, through, or in foreign countries.” 

Since the act of June 23, 1913 (38 Stat. L-685), provides that “from and 
after July 1, 1913, all Chinese persons ordered deported under judicial writs 
shall be delivered by the marshal of the district or his deputy into the custody 
of any officer designated for that purpose by the Secretary of Labor, for 
conveyance to the frontier or seaboard for deportation in the same manner 
as aliens deported under the Immigration laws”, and the Immigration Act 
of 1917 (39 Stat. 874), sections 19 and 20, provides for the exclusion and 
deportation, and the arrest and deportation of aliens, it is the opinion of this 
Department that the appropriation for the Immigration and Naturalization 
Service is chargeable with such travel expenses. However, in view of the 
omission of the words “exclusion” and “persons subject to the Chinese ex- 
clusion laws” from the exception in the item of “Traveling expenses” for the 
Department of Labor, your opinion in the matter is respectfully requested. 

The omission of the words “exclusion” and “persons subject to the 
Chinese exclusion laws” from the exception in the consolidated ap- 
propriation for travel expenses under your Department for the fiscal 
year 1938, considered independently, might create some doubt as to 
the scope of said appropriation. However, any such doubt is removed 
by the specific provisions of the item under “Salaries and Expenses, 
Immigration and Naturalization Service”, quoted in your letter. 
It is a well-established rule that an appropriation for a specific pur- 
pose is exclusive of other appropriations in general terms which might 
be available in the absence of the specific appropriation. 1 Comp. 
Gen. 372; 4 td. 476; 7 id. 400. 

While the language of the two appropriations taken together 
clearly expresses the intent of Congress, it is pertinent to note that as 
originally reported to the House of Representatives by the Committee 
on Appropriations the bill—H. R. 5779, 75th Congress—making ap- 
propriations for the Department of Labor for the fiscal year 1938 
carried a consolidated item for all travel expenses under the Depart- 
ment. The exception from the consolidated travel expense item of 
travel expenses incident to the deportation of aliens, and the inclu- 
sion of travel expenses among the expenses incident to the deporta- 
tion and exclusion of aliens and persons subject to the Chinese exclu- 
sion laws provided for under “Salaries and Expenses, Immigration 
and Naturalization Service”, were effected by amendments, with 


appropriate adjustments in the amounts of the two appropriations, 
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during consideration of the bill by the House. (Cong. Rec., vol. 81, 
pp. 2770, 2775). As enacted, the Immigration and Naturalization 
Service appropriation for 1938 is, in respect of the particular provi- 
sion in question, identical with the appropriation for 1937, and there- 
fore available for the same objects. 

Answering your question specifically, I have to advise that the ap- 
propriation “Salaries and Expenses, Immigration and Naturalization 
Service, 1938”, is exclusively available for all travel expenses in- 
curred during the fiscal year 1938 “incident to the deportation and 
exclusion of aliens and persons subject to the Chinese exclusion laws, 
as authorized by law, in the United States and to, through, or in 
foreign countries.” 


(A-87859) 
CONTRACTS—SIGNATURES BY PROXY 


Contracts entered into on behalf of the United States by the Federal Surplus 
Commodities Corporation should not be proxy signed but should be signed 
by the officer or employee who is actually authorized to and does negotiate 
and make the contracts. 


Satins Comptroller General Elliott to the Secretary of Agriculture, July 28, 


There has been received your letter of July 20, 1937, as follows: 


Pursuant to Public No. 165, 75th Congress, approved June 28, 1937, there has 
been transferred to the Federal Surplus Commodities Corporation certain funds 
appropriated by section 32, Public No. 320, 74th Congress, approved August 24, 
1935, for the purpose of carrying out clause (2) of section 32. 

The adequate accomplishment of the programs put into operation pursuant 
to the above statutes necessitates many purchases in all parts of the United 
States. ‘These purchases must be expeditiously handled, because in many in- 
stances the Corporation will be dealing in perishable commodities. The pro- 
curement officer and the distribution officer of the Corporation are charged, re- 
spectively. with the duties of purchasing and distributing commodities. In 
order to fulfill their duties, they must enter into contracts. Their authority to 
contract is found in sections 33 and 34 of the bylaws of the Corporation, copies 
of which are attached hereto. 

At a meeting of the board of directors held June 30, 1937, the following 
resolution was adopted: 

Resolved, That the procurement officer and the distribution officer be, and 
hereby are, authorized to designate employees of their respective divisions with 
authority to sign contracts for and on behalf of those officers. 

Your letter of October 6, 1936 (A-80831), addressed to the Secretary of 
Agriculture, relating to purchase orders, states in the last paragraph: 

“It is noted that the proposed purchase orders are to be signed ‘H. C. Albin, 
chief, commodities purchase section, by -” Contract documents on behalf 
of the United States should not be proxy signed but should be signed in the 
name of the person actually authorized to and who does contract on behalf of 
the United States.” . 

It is not desirable administratively to specifically authorize a number of 
employees to contract for the corporation. In order to center responsibility for 
the execution of procurement and distribution contracts it is desirable to au- 
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thorize the officers in charge of those functions to designate agents for the pur- 
pose of signing contracts for those officers. The Corporation then may look 
solely to those officers for responsibility. 

It is believed that the corporate set-up with which we are here concerned is 
distinguishable from the situation referred to in your letter of October 6, 1936, 
but it is thought that there is sufficient similarity to warrant a request for 
clearance. The procedure will be that H. C. Albin, procurement officer, Federal 
Surplus Commodities Corporation, having been given authority by resolution 
of the board of directors to designate employees of his division to sign contracts 
for him and on his behalf, will so designate employees who will contract in the 
lield for immediate purchases and will sign contracts “H. C. Albin, procurement 
officer, Federal Surplus Commodities Corporation, by John Doe, agent.” Your 
approval of this procedure is requested. 

The law contemplates and requires personal responsibility of offi- 
cers and agents for the performance of their duties on behalf of the 
United States. See section 35 of the Criminal Code of March 4, 
1909, 35 Stat. 1095, as amended by the act of October 23, 1918, 40 Stat. 
1015 (U.S. Code, title 18, secs, 80, 82, 83, 84, and 85). While under 
section 3744, Revised Statutes, the Secretaries of War, Navy, and 
Interior Departments have centered in them the responsibility for 
contracting for their several activities, they are authorized to desig- 
nate contracting officers to sign on behalf of the United States. The 
far-flung activities of these departments are much greater than the 
activities of the Federal Surplus Commodities Corporation, and there 
has been no showing that said Corporation should not act through 
designated contracting officers who will be required to enter into con- 
tracts on behalf of the Federal Surplus Commodities Corporation and 
sign same in their own names. Certain proxy-signed contracts dur- 
ing the World War raised many disputed questions even after the en- 
actment of the act of March 2, 1919, 40 Stat. 1272, and in view of the 
terms of the law this office would not be justified in approving a pro- 
cedure negatived in the decision of October 6, 1936, for the designa- 
tion of a number of employees to contract for the Corporation on 
behalf of the chief of the commodities purchase section thereof or any 
other officer or employee of the Corporation. The officer or employee 
who actually makes or negotiates the contract is the one who should 
sign it as the contracting officer. 

You are advised accordingly. 


(A-87662) 


VETERANS’ ADMINISTRATION — ADJUSTED COMPENSATION — PAY- 
MENT ON DUPLICATE CERTIFICATE WHERE EXISTENCE OF 
ORIGINAL IS DOUBTFUL 


Where the only evidence of the whereabouts of an original adjusted-service 
certificate is the statement of the veteran concerned—an incompetent—and 
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the original certificate has not been located after a reasonable search, it 
may be regarded as lost and payment made on the duplicate certificate, as 
the surety on the bond of indemnity furnished in connection with the issu- 
ance of the duplicate would not be relieved from liability in the event the 
Government should sustain a loss upon the original certificate. 16 Comp. 
Gen. 759, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
July 29, 1937: 


Your letter of July 10, 1937, is as follows: 


On August 10, 1925, the War Department certified an adjusted-service credit 
to the Veterans’ Administration in the case of George M. Hewitt, A-3,663,751, 
whereupon Adjusted Service Certificate No. 2,765,588 was issued in the amount 
of $898.00, effective August 1, 1925, and mailed to the veteran at 58 East 131st 
Street, New York, New York, the address furnished on his application for 
adjusted-compensation benefits (Form WWC-1). 

The War Department, on September 9, 1925, received an application (Form 
WWC-1) executed by I. J. Furman, acting superintendent of the Manhattan 
State Hospital, Ward’s Island, New York, New York, in behalf of the veteran, 
wherein it was shown that the veteran was confined in that institution as an 
incompetent. This application was forwarded to the Veterans’ Administration 
as a duplicate of original Application No. 3,663,751. 

The Adjutant General’s Office, War Department, advised on March 4, 1926, 
that an error was made in certification of adjusted-service credit to this Admin- 
istration and requested that the certificate of credit be voided and returned to 
that office for cancellation, inasmuch as the veteran was mentally incompetent 
at the time of filing application. 

On March 12, 1926, this Administration addressed a letter to Mrs. Irene 
Hewitt, 58 East 131st Street, Néw York, New York, the veteran’s wife, requesting 
the return of the adjusted-service certificate issued to the veteran. This letter 
was returned unclaimed. 

A communication was sent to the superintendent of the Manhattan State 
Hospital under date of March 20, 1926, requesting that the certificate be returned 
to this Administration if in his possession, and if not in his possession, that the 
certificate be secured from the veteran and returned. Dr. I. J. Furman advised 
on March 23, 1926, that the hospital had no official record of the certificate, but 
that the veteran stated he received it and gave it to his wife. 

On April 10, 1926, another communication was directed to Mrs. Hewitt 
requesting the return of the certificate. Although this letter was not returned 
unclaimed, no reply was received. 

The War Department advised this Administration on May 4, 1926, to dis- 
regard the request of March 4, 1926, that the certification of adjusted service 
credit based on the veteran’s application (Form WWC-1) be voided and 
returned to that office. 

Under date of September 14, 1932, Nathan F. Schilling, an attorney, acting 
as committee for the estate of the veteran, submitted an affidavit (Form 6920) 
as evidence of the loss of the veteran’s adjusted service certificate, and upon 
the receipt of a bond of indemnity, duplicate Adjusted Service Certificate No. 
3,876,133 was issued to replace original certificate, no. 2,765,588, and forwarded 
to Mr. Schilling, 50 Court Street, Brooklyn, New York, as committee for the 
veteran. 

An application for settlement (Form 1701), dated March 19, 1936, was sub- 
mitted by the New Brunswick Trust Company, New Brunswick, New Jersey, 
which on July 26, 1935, had been appointed guardian of the veteran, and on 
June 1, 1936, forwarded the duplicate certificate. 

On October 10, 1936, the guardian was informed that information had been 
received that the original certificate, no. 2,765,588, was in the possession of the 
veteran’s wife, Mrs. Irene Hewitt, and it was requested that the guardian 
contact Mrs. Hewitt in order to secure the return of the original certificate 
to this Administration. 

Under date of April 28, 1987, the Veterans’ Administration, Lyons, New 
Jersey, advised that all reasonable efforts had been exhausted to ascertain 
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the present whereabouts of the person to whom the veteran entrusted his 
original adjusted service certificate and inquired whether settlement of the 
duplicate certificate might be made as the veteran was in need of funds. 

Under date of May 17, 1987, the New Brunswick Trust Company forwarded 
an affidavit executed by the Chief Attorney, Veterans’ Administration, Lyons, 
New Jersey, to the effect that the original certificate had never been in the 
possession of the bank and that the whereabouts of the veteran’s wife was 
unknown. 

Your Decision A-83189, dated February 13, 1937, rendered in the case of 
Joseph C. Thompson, A-2,515,803, stated that payment should not be made 
on a duplicate certificate when it is known that the original is in the possession 
of a particular individual. In the Thompson case, the wife of the veteran 
advised the Veterans’ Administration that the original adjusted service cer- 
tificate issued to her husband was in her possession, whereas in the instant 
case, no contact has ever been established with the veteran’s wife, Mrs. Irene 
Hewitt, despite repeated efforts. The only evidence that Mrs. Hewitt has ever 
had possession of the certificate is the statement made by the veteran to the 
superintendent of the Manhattan State Hospital that he had given it to his wife. 
Information is in the file showing that Nathan F. Schilling, the first committee 
appointed for the veteran, the New Brunswick Trust Company, the suecessor 
xuardian, and the Veterans’ Administration at Lyons, New Jersey, have ex- 
hausted every reasonable effort to locate Mrs. Irene Hewitt, the wife of the 
veteran, without success. 

It is requested, therefore, that you advise whether or not it would be proper 
under the existing circumstances for the Veterans’ Administration to make 
settlement on the duplicate certificate prior to the surrender of the original. 


In the case of Joseph C. Thompson, considered in the decision of 
February 13, 1937, 16 Comp. Gen. 759, it was known positively that: 
the original certificate was in the possession of the veteran’s wife. 
In the instant case the only evidence of the whereabouts of the 
original certificate is the statement of the veteran, an incompetent. 
As it has been impossible to establish definitely the whereabouts of 
the original certificate, the same may be regarded as lost for the 
purposes of this case. It may be said that in the involved circum- 
stances the surety on the bond of indemnity would not be relieved 
from liability in the event the Government should sustain a loss upon 
the original certificate. 

Accordingly, this office is not required to object to settlement upon 
the basis of the duplicate certificate. 


(A-81581), (A-86910) 


CONTRACTS—WAGE STIPULATIONS—PRICE ADJUSTMENT BECAUSE 
OF WAGE RATE VIOLATIONS 


Deduction authorized from contract price of amount saved by contractor 
through his failure to conform with contract provision requiring com- 
pliance with applicable approved codes of fair competition, notwithstanding 
decision of the Supreme Court of the United States in the case of Schechter 
v. United States, 295 U. 8. 495, relieved him from statutory duty to comply 
with the codes, as contract price clearly included cost of code compliance, 
and the United States, not the contractor, is entitled to any saving resulting 
from contractor's breach of the contract. 
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Contract requirements of compliance with wage provisions of applicable codes 
of fair competition, and that rates of wages for all laborers, ete., shall 
“be not less” than those being paid in locality involved, are not in conflict, 
but are complementary, and require payment of code rates, or prevailing 
local rates, whichever are higher. 


Acting Comptroller General Elliott to James I. Barnes, July 30, 1937: 

Reference is made to letter of June 16, 1937, in effect requesting a 
review of settlement dated March 5, 1937, of your claim 0419380(9), 
in which there was deducted from the amount otherwise found due 
you under contract T1PW-1954, dated April 6, 1935, for the con- 
struction of a post-office building at Roanoke Rapids, N. C., the sum 
of $847.04 for your failure to comply, at least to that extent, with 
the provisions of the contract requiring you to pay wages as pre- 
scribed by certain codes of fair competition. 

Pursuant to Executive Order No. 6646, March 14, 1934, each bid-. 
der for a Government contract was required to submit with his bid 
a certificate that he was complying with and would continue to com- 
ply with each approved code of fair competition to which he was 
subject, and each contract was required to contain a provision to the 
effect that the contractor would comply with each approved code of 
competition to which he was subject. You submitted such a certificate 
with your proposal to perform the adyertised contract work for a 
stipulated price, and you formally executed the contract containing 
the said provision as to code compliance. It is clear, therefore, that 
your bid price included the increased cost of code compliance, includ- 
ing the payment of code wages, and the agreement by the United 
States in the formal contract to pay you such bid price was in con- 
sideration, inter alia, that you would pay such code wages. To the 
extent that you failed to comply with this contractual obligation 
there was failure of consideration for the amount that the United 
States had agreed to pay for performance of the contract. Under 
such circumstances the United States was entitled to a reduction in 
the contract price to the extent there had thus been failure of con- 
sideration, for, obviously, the United States, and not the contractor, 
is entitled to any amount saved in the cost of performance of the 
work by noncompliance by a contractor with the terms of the 
contract. 

In the said letter of June 16, 1937, reference is made to your letter 
of June 11, 1937, to the Treasury Department, a copy of which has 
been transmitted to this office, stating that all workmen and em- 
ployees engaged by you or your agents on this project were paid the 
local prevailing wage scale, and in some instances more than the pre- 
vailing wage scale, and that this should be regarded as strict com- 
pliance with the contract requirements. 
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In addition to the express stipulation in the contract requiring 
compliance with codes of fair competition, the contract contained a 
provision pursuant to the Bacon-Davis Act of March 3, 1931, 46 
Stat. 1494, that the rate of wages for all laborers and mechanics 
employed on the project should “be not less” than the prevailing rate 
of wages for work of a similar nature in the city, town, village, or 
other civil division of the State in which the building was located. 
These two separate provisions in the contract are not in conflict with 
each other, but are complementary, and when read together required 
the payment of not less than either the code wages or the prevailing 
wages for the particular locality. Payment of the prevailing wage 
rates where such rates were less than the code rates was not the per- 
formance of the contract provision requiring code compliance on 
‘ which the contract price was fixed, and provides no basis, either 
legal or equitable, for payment of the entire contract price as for 
complete performance. Such allowance, in effect, would reward a 
contractor, at the expense of the Government, for the violation of his 
contract with the Government. 

In your letter (brief) of December 29, 1935, concerning this and 
two other similar claims, the argument is made that following the 
decision of the Supreme Court of the United States in the case of 
Schechter v. United States, May 27, 1935, 295 U.S. 495, the executive 
and legislative branches of the Government recognized the invalidity 
of the codes of fair competition promulgated under the National 
Industrial Recovery Act, 48 Stat. 195, and that you were thereby 
relieved from compliance with such codes. This argument over- 
looks the circumstance that you were contractually obligated to com- 
ply with the codes, including the payment of code wages in the per- 
formance of your existing contracts, and that the agreed contract 
prices included the increased cost of such compliance. Admitting 
that you were under no statutory duty to observe the said codes, you 
had contractually bound yourself to comply with them in the per- 
formance of particular contracts with the Government, and as you 
were to be paid for such compliance, you were not at liberty to dis- 
regard their provisions, without an appropriate adjustment of the 
contract price. It is noted that the contractual provision is that the 
contractor shall comply with each code of fair competition to which 
he “is subject”, but clearly this language was used by the parties 
with reference to the general situation existing at the time the’ con- 
tracts were executed, when a substantial part of all business in the 
country was being conducted under approved codes of fair competi- 
tion, and not in a technical legal sense with respect to the possible 
basic validity or invalidity of the codes—as indicated by the certifi- 
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cates submitted with the bids that the bidder was then complying 
with the codes to which he was subject. The contract prices were 
fixed on that basis, and such terms may not now be given a different 
interpretation for the purpose of excusing performance of the stipu- 
lations in the sense contemplated by the parties when the contracts 
were made. 

This situation—that bids on Government contracts submitted 
before the Schechter decision included the increased cost of code 
compliance on the basis that bidders were subject to the codes of 
fair competition, and bid accordingly—was recognized by the Con- 
gress in the public resolution of August 29, 1935, 49 Stat. 990, pro- 
viding, in effect, that such bids should not be accepted unless the 
amounts thereof were appropriately reduced to eliminate code com- 
pliance costs. Following this enactment, it was held respecting a 
lease containing a code compliance provision entered into before 
the Schechter decision, that as the lessor was contractually bound to 
comply with the codes and the rental was fixed on that basis, there 
was no authority to eliminate the code provision from the contract 
(lease) without adequate consideration to the United States for 
such release by reducing the rental in an amount equal to the esti- 
mated or otherwise fixed additional costs of code compliance included 
in the accepted proposal. 15 Comp. Gen. 648. The same principle 
applies in the instant case. If, following the Schechter decision, bids 
containing code compliance provisions could not be accepted with- 
out an appropriate reduction for noncompliance, and contracts 
already made could not be modified by agreement of the parties to 
eliminate the code compliance provision without an appropriate 
reduction of the contract price, then the failure of a contractor to 
perform his contractual obligation to comply with the codes may not 
be excused except upon an appropriate reduction of the contract 
price to compensate the Government for the increased price it had 
agreed to pay for code compliance. 

Accordingly, the settlement of March 5, 1937, must be and is 
sustained. Your pending claims under other contracts involving 
similar circumstances will be settled on the same basis. 


(A-87705) 


CONTRACTS—COMMERCIAL MESSENGER SERVICE—SUPPLEMENTING 
GOVERNMENT WIRE 


7 
Payment is authorized for commercial messenger service procured by the 
State Department solely to supplement service ordinarily performed with 
use of Government wires regularly maintained between the Naval Com- 
munications Service and the department’s communications office, the 
commercial service being used only when such wires are not available. 
$1276"—3e——_-8 
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Acting Comptroller General Elliott to the Secretary of State, July 31, 1937: 
Your letter of July 10, 1937, is as follows: 


The Department has received preaudit difference statement of June 28, 1937, 
returning without certification a voucher for telegraph messenger service in 
the amount of $7.05 for the month of April 1937. As a basis for withholding 
certification of the voucher there is cited decision A-86440 of June 2, 1937, 
addressed to the chairman of the Social Security Board. There would not 
seem to be involved in this decision the emergent nature of the service required 
by the Department of State. 

This Department maintains a direct Morse wire between the Communication 
Office of the Department and the Naval Communications Service. Important 
diplomatic and consular telegrams for this Department are received via the 
Naval Communications Service but it is not possible for this Department, on 
account of the large volume of traffic, to receive all the messages over this 
wire for the following reasons (1) when the telegraph operators of the De- 
partment are engaged in receiving important messages on other wires which 
precludes answering the Navy Department wire, and (2) the fact that the 
Navy Department does not have an operator available to mun this wire between 
10 p. m. and 7 a. m. on week days and between 12 noon and 7 a. m. on Sundays 
and holidays. It has been the practice over a period of years for the Navy 
Department to utilize the messenger service of the Western Union Telegraph 
Company and the Postal Telegraph Company to effect delivery of these tele- 
grams. The records do not indicate that the practice previously has been 
questioned. 

The cost of this service during the fiscal year 1936 was $83.60; the cost 
through May of the fiscal year 1937 was $135.35. It is obvious that the 
permanent appointment of a messenger to supplement the existing telegraph 
staff would not be in the interest of economy. The vital factor involved, 
however, in order to avoid embarrassment to the Government and material 
hindrance to the Department in the transaction of the public’ business, is the 
expedition of delivery. The present method and that which could be employed 
by the appointment of a messenger admits of no comparison. 

In the circumstances, I trust that with the additional information now before 
you, payment may be authorized for the expenses actually incurred and the 
Department permitted to continue payments for such service from the appro- 
priation “Contingent expenses, Department of State”, at least until specific 
authority can be obtained from the Congress. 


In decision of July 24, 1937, A-86440, reconsidering decision of 
June 2, 1937, 16 Comp. Gen. 1049, to the Chairman, Social Security 
Board, cited by you, it was stated: 


It is understood that your Board—the same as other executive departments 
and establishments at the seat of government—employs a regular force of 
messengers whose salaries are paid on a per annum basis, and who, upon that 
basis, may be required to remain upon duty so long as any officer or employee 
of the establishment might possibly have need for their services—and without 
additional compensation. Hence, an arrangement in advance with the Western 
Union or Postal Telegraph, as proposed, for furnishing messenger service “after 
official office hours” is not authorized. 

The decision in 3 Comp. Gen. 436 was specifically directed to the situation 
in a field office which maintained no regular messengers. Where such a situa- 
tion prevails in a field office, this office would not be required to object to the 
contracting with an outside agency for messenger service. Said decision is not 
for application, however, at the seat of government, where regular messenger 
forces are maintained. Accordingly the decision of June 2, 1937, so far as it 
related to messenger service of your Board in the District of Columbia, must be, 
and is, affirmed. 

In the event there should arise a real emergency necessitating the use of 
Western Union or Postal Telegraph messenger service by your Board in some 
particular instance, there might be for application, upon a proper showing of 
the facts, the decision of March 8, 1918, 24 Comp. Dec. 514. 
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In the cited decision of March 8, 1918, 24 Comp. Dec. 514, it was 
held as follows (quoting from the syllabus) : 


The employment of a messenger-service company for the distribution of offi- 
cial letters during an emergency does not constitute persons employed by that 
company an addition to the executive force of the department of the Govern- 
ment for which the service is rendered, and hence is not in violation of the act 
of August 5, 1882, prohibiting the employment in any department of personal 
services in excess of those specifically appropriated for such department. 


Tt is understood from your letter, supra, that the use of the messen- 
ger service of the two companies is availed of only for the purpose 
of transmitting telegrams between the Naval Communications Serv- 
ice and the Communication Office of your Department when wires 
are not available therefor. If such are the facts, vouchers covering 
such services will be certified for payment, if otherwise regular. 


(A-87896) 


TRAVELING EXPENSES—APPROPRIATION AVAILABILITY—GENERAL 
VERSUS SPECIFIC 


The specific provisions of the consolidated appropriation for “all necessary 
traveling expenses under the Department of Commerce” during the fiscal 
year 1938—excepting certain travel for the Bureau of Foreign and Domestic 
Commerce—preclude the payment of such expenses during the fiscal year 
1938 from the deficiency appropriation for “Removal and reestablishment 
of the Little White Salmon fish cultural station” contained in the act of 
May 28, 1937, 50 Stat. 220, which contains no provision for traveling 
expenses, but the use of the deficiency appropriation for payment of travel- 
ing expenses in the fiscal year 1987 is not objectionable, there having been 
no appropriation for 1987 comparable to the consolidated appropriation 
for 1938. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 2, 
1937: 


There has been received your letter of July 21, 1937, as follows: 


The Second Deficiency Appropriation Act, fiscal year 1937, approved May 28, 
1987 (Public, No. 121, 75th Congress), appropriated $60,000 for “Removal and 
reestablishment of the Little White Salmon fish cultural station.” The language 
of this appropriation, which appears on page 8 of said act, is as follows: 

“Removal and reestablishment of the Little White Salmon fish cultural sta- 
tion: For removal of the fish cultural station on the Little White Salmon River - 
in the State of Washington and its reestablishment elsewhere in said State, 
including purchase of site (not to exceed $6,000), building materials, and 
equipment; temporary labor; construction of buildings, rearing ponds, water- 
supply system, and other fish-cultural facilities, and all other necessary ex- 
penses, fiscal year 1937, $60,000, to remain available until June 30, 1938.” 

Although the appropriation does not specifically provide for traveling ex- 
penses, in submitting the estimate to the Bureau of the Budget $1,500 was 
included in the estimate for that purpose. 

The Department of Commerce Appropriation Act, 1938, approved June 16, 
1987 (Public, No. 153, 75th Congress), contains a new appropriation item 
entitled, “Traveling expenses”, which was made up of estimates for traveling 
expenses included in the estimates of various appropriations of the Department 
of Commerce included in the Department of Commerce Appropriation Act, 1938. 
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For information in this connection your attention is invited to pages 28 and 29 
of House Report No. 433, submitted by Mr. McMillan, from the Committee on 
Appropriations, to accompany H. R. 5779. It will be noted that in arriving at 
the total for “Traveling expenses” the Bureau’s estimate for travel included in 
the estimate for “Removal and reestablishment of the Little White Salmon fish 
cultural station”, was not considered by the committee. 

The language of this new appropriation appears on pages 25 and 26 of said 
act, as follows: 

“Traveling expenses: For all necessary traveling expenses under the Depart- 
ment of Commerce, including all Bureaus and Divisions thereunder, and travel- 
ing expenses for the examinations authorized by the act entitled ‘An act to 
provide for retirement for disability in the Lighthouse Service’, approved March 
4, 1925 (U.S. C., title 33, sec. 765), but hot including travel properly chargeable 
to the appropriation herein for “Transportation of families and effects of offi- 
cers and employees and allowances for living quarters,’ Bureau of Foreign and 
Domestic Commerce, $959,000.” 

It appears obvious that the appropriation for “Removal and reestablishment 
of Little White Salmon fish cultural station’, contained in the Second Deficiency 
Appropriation Act, fiscal year 1987, approved May 28, 1937, was available for 
traveling expenses certainly until July 1, 1937, when the appropriation for 
“Traveling expenses” contained in the Department of Commerce Appropriation 
Act, 1938, became available for expenditure. 


The question presented is whether or not the appropriation for “Removal and 
reestablishment of Little White Salmon fish cultural station’, is now available 
for traveling expenses. In other words, was the availability of this appro- 
priation for traveling expenses affected by the appropriation for “Traveling 
expenses” above quoted? 

Your prompt decision on this question is respectfully requested. 

While appropriations made in general terms for the accomplishment 
of some particular purposes are generally construed as available for 
such expenses as are reasonably incident to accomplish the said pur- 
poses, it has been repeatedly held also by this office that appropriations 
for specific objects or activities may not be used for travel expenses 
unless the appropriation specifically, or by necessary implication, au- 
thorizes such expenses. A-10428, July 28, 1925; A-26712, April 26, 
1929; 5 Comp. Gen. 281; 6 id. 318; 8 id. 355. 

With respect to the present matter, since the consolidated appropria- 
tion for travel expenses for the whole Department was not in effect 
during the fiscal year 1937, and the appropriation of $60,000 in the 
Second Deficiency Appropriation Act, fiscal year 1937, approved May 
28, 1937, Public, No. 121, Seventy-fifth Congress, for the removal and 
reestablishment of the Little White Salmon fish-cultural station in the 
. State of Washington was made to meet a contingency which appar- 
ently arose subsequent to the enactment of May 15, 1936, 49 Stat. 1342, 
making appropriations for the Bureau of Fisheries for the fiscal year 
1937, the use of said appropriation for traveling expenses during the 
fiscal year 1937 need not be considered as necessarily objectionable. 
However, no authority for such use exists for the fiscal year 1938. 

In the consolidated traveling expenses appropriation quoted in your 
letter it is provided that said appropriation was to cover “all necessary 
traveling expenses under the Department of Commerce, including 
all bureaus and divisions thereunder”, with the exception of travel 
under the appropriation for the transportation of families and effects 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 91 


of officers and employees. The purpose apparently intended to be ac- 
complished by the Congress with respect to this traveling expenses 
consolidated appropriation was that it should cover all traveling ex- 
penses under all the activities of the Department, except as to specific 
exemptions, and said appropriation must be given effect accordingly. 
Therefore, in specific answer to the question submitted, I have to 
advise that the appropriation made in the Second Deficiency Appro- 
priation Act of May 28, 1937, supra, for the removal and reestablish- 
ment of the Little White Salmon fish-cultural station is not available 
for traveling expenses during the fiscal year 1938. 


(A-87898) 


PRINTING AND BINDING—APPROPRIATION AVAILABILITY—GENERAL 
VERSUS SPECIFIC 


The appropriation for the “Investigation of Building Materials” by the Bureau 
of Standards, providing for “the publication and dissemination of the results 
thereof”, is available for payment for necessary printing and binding incident 
to such publication and dissemination rather than the general appropriation 
for printing and binding for the Department of Commerce. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 2, 
1937: 


Your letter of July 22, 1937, is as follows: 


The act of June 16, 1937 (Public, No. 153, 75th Congress), making appropria- 
tions for the Department of Commerce (Bureau of Standards), for the fiscal 
year ending June 30, 1938, contains the following provision on page 33: 

“Investigation of building materials: For personal services in the District of 
Columbia and elsewhere and all other necessary expenses for the first year of a 
two-year study of the properties and suitability of building materials, with 
particular reference to their use in low-cost housing, including the construction 
of such experimental structures as may be necessary for this purpose; and the 
publication and dissemination of the results thereof, $198,000: Provided, That no 
part of this sum shall be used to duplicate any work now being performed by the 
Forest Products Laboratory of the Department of Agriculture.” 

The question has arisen whether any part of the above appropriation can be 
used for printing and binding. In this connection the Bureau of Standards 
states: 

“The appropriation provides for ‘* * * the publication and the dissemina- 
tion of the results thereof * * *’, and in the course of the hearings before the 
Bureau of the Budget, and the House and Senate committees, there was no 
question in the mind of the Bureau that this language covered ‘Printing and 
binding.’ The break-down of this fund, as shown on page 166 of the House 
hearings, shows an item of ‘Administrative, information, and publications, 
$24,000." The green sheets in the estimates do not show a direct estimated 
expenditure for printing because it was assumed that the Division of Publications 
would handle the expenditures by means of transfers as needed. 

“In the Senate hearings, page 159, the statement is definitely made that it was 
the intention to pay for printing out of the appropriation. Following a discus- 
sion of the restrictions on the regular printing fund Senator Copeland asked : 

“Is there an item in here for printing? 

“Dr. Briaes. Yes, sir. The Bureau of the Budget have agreed to include that. 

“Senator Copetanp. Where is that? 

“Dr. Brieas. Page 74, lines 5 and 6. They have included ‘publication and 
dissemination of results,’ 
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“Inability to use any of this appropriation for ‘printing’ or ‘publication and 
dissemination of results’, as used by the Bureau, would render inoperative the 
wishes of Congress in making the appropriation and defeat the purpose of the 
act. The fund is supplemental to the Bureau’s regular funds, and as stated in 
the act is for the first year of a two-year study of the problems involved. Accord- 
ingly, no provision was made in the regular printing fund of the Department to. 
carry the extra expense.” 


Your early decision is requested as to whether any part of the above-quoted 
appropriation may be used for printing and binding. 

It is understood that your submission relates only to such printing 
and binding as may be incident to the publication and dissemination 
of the results of the study provided for, and that such printing and 
binding as may be necessary in connection therewith will be done at 
the Government Printing Office or by permission of the Public Printer 
through private contracts, the only question being as to whether the 
appropriation item quoted in your letter, rather than the general 
appropriation item in the same act for all printing and binding of the 
bureaus of the Department of Commerce except the Patent Office is 
available therefor. 

In decision of May 5, 1937, A-84106, to the Secretary of Agriculture, 
it was stated as follows: 
The fact that the tags and certificates constitute printing which must either 
be done at the Government Printing Office or by permission of the Public Printer 
through private contracts, in accordance with the act of March 1, 1919, 40 Stat. 
1270, and act of July 8, 1935, 49 Stat. 475, would not necessarily require that their 
cost be charged to the printing and binding appropriation for the Department if 
it is affirmatively shown that the estimates for the appropriation for the Bureau 
of Animal Industry were based upon the inclusion of such costs, but steps should. 
be taken to have the language in the next appropriation act so worded as to 
leave no doubt what was intended thereby or to have the estimate for printing 
for the Department include the printing required for the Bureau of Animal 
Industry. 

In view of the facts and circumstances appearing, I have to advise 
that the appropriation quoted in your letter, which provides specifi- 
cally for the publication and dissemination of the results of the study, 
is available for the necessary printing and binding incident thereto. 
The question is answered accordingly. 


(A-87123) 
LEGISLATION—RETIREMENT—RETROACTIVE EFFECT 


Employee of Panama Canal whose application for disability retirement annuity 
under the act of March 2, 1931, 46 Stat. 1472, was disallowed for insufficient 
proof that disability was not due to his misconduct, ete., is entitled to have 
his application reinstated and redetermined under the provisions of the 
amendatory act of June 24, 1936, 49 Stat. 1904, modifying the requirement 
as to the proof necessary to establish the right to an annuity, and if allowed, 
annuity accrues from the same date his retirement would have been effective 
had his application originally been allowed. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, August 4, 1937: 















———— a 
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Your letter of June 18, 1937, is as follows: 


The Commission respectfully requests a ruling as to whether the proviso im 
the act of June 24, 1936, amending the Canal Zone Retirement Act, should be 
construed as having retroactive operation with respect to the payment of an- 
nuities in the cases of claims reinstated and redetermined in accordance with 
its provisions. 

The question arises in the case of Mr. William L. Cooper, who was employed 
in the Police Department of the Canal Zone from 1907 until June 13, 1932, when 
he was hospitalized for medical treatment. On July 7, 1932, the District Court 
of the Canal Zone found him to be of unsound mind and ordered him committed 
to the insane asylum. Mr. Cooper’s claim to annuity because of total disability, 
filed by his guardian, was disallowed by the Veterans’ Administration on Sep- 
tember 15, 1982, on the ground that his disability was not shown to be inde- 
pendent of the effects of vicious habits and willful misconduct on his part. 

Under the act of March 2, 1931, governing the retirement of employees of the 
Panama Canal at the time Mr. Cooper’s case first arose, it was required that the 
claimant's disability must be shown to be not due to vicious habits, intemper- 
ance, or willful misconduct on the part of the employee before title to annuity 
could be recognized. The act of June 24, 1936, amending the Canal Zone Code, 
provides that proof of freedom from vicious habits, intemperance, or willful 
misconduct for a period of more than five years next prior to becoming disabled 
for useful and efficient service shall not be required in any case. It is further 
provided by the amendatory act that any claim heretofore disallowed by reason 
of the requirement of such proof with respect to a longer period than five years 
shall, upon request of the applicant, be reinstated and thereupon be redeter- 
mined unded the provisions of the section as amended. Mr. Cooper’s claim was 
reinstated and an annuity certificate has been issued effective July 1, 1986. An 
appeal from this action so far as the effective date is concerned has been 
entered, it being contended that the act of June 24, 1936, is retroactive with 
respect to the payment of annuity and that, accordingly, Mr. Cooper’s annuity 
should be effective from’ 1932 when he first became disabled. It is upon this 
point that the Commission desires your ruling. 

For such use as you may wish to make of them, there are inclosed copies 
of various office memoranda relating to the legal issue involved. The Commis- 
sion would appreciate an early decision. 


Section 4 (b) of the act of March 2, 1931, 46 Stat. 1472, provides: 


Any employee to whom this act applies who shall have served for a total 
period of not less than five years, and who, before becoming eligible for retire- 
ment under the conditions defined in section 2 hereof, shall have become totally 
disabled for useful and efficient service in the grade or class of position occu- 
pied by the employee, by reason of disease or injury not due to vicious habits, 
intemperance, or willful misconduct on the part of the employee, shall upon his 
own application or upon request or order of the Governor of the Panama 
Canal, be retired on an annuity computed in accordance with the provisions of 
section 6 hereof. 

No claim shall be allowed under the provisions of this section unless the 
application for retirement shall have been executed prior to the prerne 
separation from the service or within six months thereafter. * * 


This section was reenacted verbatim as section 94 (b), title 2, of the 
Canal Code, and the first paragraph of subdivision (b) was amended 
by the act of June 24, 1936, 49 Stat. 1904, to read: 


Any employee to whom this article applies who shall have served for a total 
period of not less than five years, and who, before becoming eligible for retire- 
ment under the conditions defined in section 92 of this title, shall have become 
totally disabled for useful and efficient service in the grade or class of position 
occupied by the employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the employee, shall 
upon his own application or upon request or order of the Governor of the Pan- 
ama Canal, be retired on an annuity computed in accordance with the pro- 
visions of section 96 of this title: Provided, That proof of freedom from vicious 
habits, intemperance, or willful misconduct for a period of more than five years 












DECISIONS OF THE ACTING COMPTROLLER GENERAL 


94 


next prior to becoming so disabled for useful and efficient service, shall not be 
required in any case; and any claim heretofore disallowed under this section by 
reason of the requirement of such proof with respect to a longer period than 
five years, shall upon request of the applicant be reinstated, and shall thereupon 
be redetermined under the provisions of the section as herein amended. 

It is a general rule that an amendment of a statute is not to be 
construed as retroactively effective unless it is so provided therein 
either specifically or by necessary implication. Accordingly, the pro- 
viso added by the amendment would be prospective only in its appli- 
cation (Reynolds v. McArthur, 2 Pet. 417-435; Southwestern Coal 
Co. v. McBride, 185 U. S. 499-503; Wrightman v. Boone Co., 88 Fed. 
Rep. 435; Jasper v. United States, 43 Ct. Cls. 368; 7 Comp. Gen. 266) 
but for the last élause thereof specifically providing for the rein- 
statement and redetermination of any claim theretofore disallowed 
because of previous requirements with respect to proof. This clearly 
is retrospective in its operation. See also, in this connection, section 
59 C. J. 1178, and cases therein cited. 

It is to be noted that the original statute required the application 
for disability annuity to be filed before or within 6 months after date 
of separation from the service. The amended statute makes no 
change in this respect and does not authorize or require the filing of 
a new application or claim beyond the 6 months’ period. It does, 
however, provide that any claim theretofore disallowed by reason of 
the proof previously required in excess of that required under the 
amended statute shall, upon request of the applicant, be reinstated 
and redetermined. Prior to the enactment of the amendment here in 
question, upon the favorable determination of a claim properly filed 
within the 6 months’ period the benefits would become effective upon 
the first day of the month succeeding that in which the retirement 
would otherwise have become effective. See act of April 23, 1930, 46 
Stat. 253; 11 Comp. Gen. 1; 12 id. 54. That is to say, the annuity 
would begin to accrue the first day of the month following the dis- 
ability or the first day of the month following the expiration after 
the disability of any accrued leave with pay. The amendment made 
no change in this but merely changes the requirement as to the proof 
necessary to establish a right to any annuity under the act. 

In reinstating and redetermining a claim theretofore disallowed, 
the determination of the claimant’s right to annuity must stand or 
fall upon evidence of the existence of the disability prior to the filing 
of the application. There is no authority in the amended act to re- 
ceive or consider evidence of a disability occurring at some date sub- 
sequent to the original application for annuity. But upon a deter- 
mination that the claimant became totally disabled as of a date prior 
to the filing of the original application, and that the disability was 
not due to vicious habits, intemperance, or willful misconduct, it 
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necessarily follows that the date from which the annuity is to be com- 
puted is the same as though the proof furnished in support of the 
original application had been found sufficient under the requirements 
existing prior to the enactment of the amendment. In other words, 
the amendment of June 24, 1936, made no change in this former em- 
ployee’s rights under the Retirement Act but changed only the re- 
quirement as to the proof necessary to establish those rights. 
Your submission is answered accordingly. 


(A-87889) 


PROPERTY—PRIVATE—DAMAGES—ARMY OFFICER CHANGING 
STATION 


Where private property of Army officer was damaged in transit incident to 
change of station, reimbursement is authorized under the act of March 4, 
1921, 41 Stat. 1436, either by payment of the amount of damage ascer- 
tained pursuant to said act or, at the direction of the Secretary of War, by 
replacing the damaged property in kind from Government property on hand; 
but as no provision is made for repairing articles or for payment for and 
replacement of the same articles, the replacement by the Government of 
damaged parts of furniture precludes payment for damages to the same 
articles of furniture. 


Acting Comptroller General Elliott to Lieutenant Colonel E. C. Morton, United 
States Army, August 4, 1937: 


There has been received your letter of July 21, 1937, requesting 
decision whether you are authorized to make payment on a voucher 
transmitted therewith, stated in favor of First Lt. Paul L. Free- 
man, Jr., Infantry, United States Army, in the amount of $34.42, 
covering his claim for reimbursement under the act of March 4, 
1921, 41 Stat. 1436, for damages to his personal property which 
occurred in transportation incident to change of station from 
Tientsin, China, to Fort Washington, Md, 

The facts are reported by the board of officers convened June 17, 
1937, in the Office, Chief of Finance, to be as follows: 


* * * That per paragraph 3, S. O., 111, Headquarters, Philippine Depart- 
ment, dated May 26, 1936, ist Lt. Paul L. Freeman, Infantry, was relieved from 
further assignment and duty at Tientsin, China, and assigned to the 12th 
Infantry, Fort Washington, Maryland. That, pursuant to the above orders, his 
household goods, in good order and condition, were turned over to the quarter- 
master, Tientsin, China, for packing and crating; that the packing and crating, 
which were performed by civilian employees of the Quartermaster Corps, were 
started on April 25, 1936, and completed on July 1, 1936, at which time the 
property was turned over to the quartermaster, Tientsin, China, for storage; 
that the property was stored in the marine garage pending shipment, and re- 
mained in storage 25 days; that the property was under military guard at all 
times and was not moved about during storage; that every precaution was taken 
in the packing, crating, and storage of the property in order to prevent loss or 
damage, and that no damage occurred thereto during the above period; that 
on July 26, 1936, the property was loaded in freight cars by quartermaster per- 
sonnel and forwarded to Chinwangtao, China; that each railroad car was under 
guard en route to Chinwangtao, China, and until the property was loaded into 





96 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


transport; that on July 28, 1936, the property, in apparent good order and con- 
dition, was loaded aboard the U. 8. A. T, Grant at Chinwangtao, China, sailing 
for the United States on that date; that on September 8, 1936, the property, in 
apparent good order and condition, arrived at the New York port of embarka- 
tion, Brooklyn, N. Y., ex U. 8. A. T. Grant, at which time it was placed on the 
upper level, pier 2, awaiting shipment, where it was protected at all times to 
prevent damage thereto, and that no damage occurred to said property while 
at or in transit through the New York port of embarkation; that on September 
16, 1986, the property, in apparent good order and condition, was forwarded to 
Fort Washington, Maryland, via the Eastern Steamship Company and Norfolk, 
Washington Steamboat Company ; that the property was delivered to the quarter- 
master agent, Army War College wharf, Fort Humphreys, D. C., on or about 
September 26, 1936, by the transportation branch, Washington Quartermaster 
Depot, Washington, D. C., on delivery order #419, with remarks as follows: 
“Crate #43, weight 200 lbs., leg broken on table.” That delivery of the property 
from the War College wharf was made on September 28, 1936, to warehouse no. 2 
by Government truck; that the property was stored in warehouse #2 until Oc- 
tober 5 or 6, at which time it was delivered, in the same order and condition as 
received, to the claimant’s quarters, at which time the articles hereinafter listed 
were found damaged; that the damage was not due to any fault or negligence 
on the part of the claimant; that the damage was not covered by insurance; 
that claim has been made on the common carriers involved, and that the com- 
mon carriers have denied liability; that the quartermaster at Fort Washington 
made repairs on some of the repairable articles, and that after such repairs the 
value of the property was reduced by 20%. 


The total original price of the articles claimed to have been dam- 
aged is reported to have been $295. Certain articles costing $10 
were found to be damaged beyond repair. The approved allowance 
for such articles was $8. Repairable furniture costing $37 was de- 
termined to have sustained damages amounting to $13.60, and other 
repairable furniture costing $248 was repaired by the post carpen- 
ter. Certain of such articles thus repaired by the Quartermaster 
Department of the value of $116 were found to have depreciated 
20 percent of its value, and in addition to receiving the repaired 
articles, a reimbursement allowance of $23.20 was approved. The 
estimated cost of repairs to such depreciated articles by a competent 
cabinetmaker is shown to be $31. The actual cost of the repairs as 
made by the post carpenter is not shown. 

Section 3 of the act of March 4, 1921, 41 Stat. 1436, provides: 

That the Secretary of War is authorized and directed to examine into, ascer- 
tain, and determine the value of such property, lost, destroyed, captured, or 
abandoned as specified in the foregoing paragraphs, or the amount of damage 
thereto, as the case may be; and the amount of such value or damage so ascer- 
tained and determined shall be paid by disbursing officers of the Army, or such 
property lost, destroyed, captured, or abandoned, or so damaged as to be unfit 


for service, may be replaced in kind from Government property on hand when 
the Secretary of War shall so direct. 


This law provides for adjustment of losses (1) on the basis of 
reimbursement for the value thereof, and (2) on the basis of replace- 
ment in kind from Government property. There is no specific pro- 
vision for repairing furniture, and the replacement by the quarter- 
master of damaged parts, if authorized, must necessarily fall within 
the second mode of adjustment. Payment by disbursing officers of 
the Army is authorized when it is determined to make adjustment 
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on a reimbursement basis, but no provision is made for reimburse- 
ment for and replacement of the same articles. Accordingly, you 
are advised that no reimbursement is authorized by you in connec- 
tion with the articles, the damages to which have been adjusted by 
replacements made by the Quartermaster Department. The values 
determined in connection with articles not replaced by the Quarter- 
master Department may be reimbursed, if otherwise correct. 


(A-76618) 


BONDS—SURETY—SUBROGATION—CLAIMS OF LABORERS AND 
MATERIALMEN 


Completing surety of defaulting contractor is not entitled, under the doctrine 
of subrogation, to amounts otherwise due contractor unless all claims of 
laborers and materialmen against the contractor have been paid, either 
by the surety or otherwise, notwithstanding the laborers and materialmen 
failed to file suit upon the bond within the time allowed by the Heard Act 
of August 13, 1894, 28 Stat. 278, as amended, 40 U. S. C. 270, particularly 
where the surety was on notice of such claims. 


Acting Comptroller General Elliott to the Maryland Casualty Co., August 5, 
1937: 

Reference is made to your letter of May 28, 1937, concerning your 
claim, as completing surety, for the balance due under contract 
T1IPW-389, August 30, 1934, between the United States and Murch 
Bros. Construction Co., for the construction of a post-office building 
at Asheboro, N. C. You were the surety on the contractor’s per- 
formance bond, and your claim for the balance otherwise due the 
contractor is on the basis that pursuant to the conditions of the bond 
under the provisions of the Heard Act of August 13, 1894, 28 Stat. 
278, as amended, 40 U. S. C. A. 270, you have paid the outstanding 
claims of laborers and materialmen against your insolvent principal, 
the contractor, in an amount in excess of the balance due the con- 
tractor from the Government, and are thereby entitled under the 
doctrine of subrogation to be paid the said balance. Your letter of 
May 28, 1937, relative to the payment by you of the claims of 
laborers and materialmen is, in part, as follows: 

I have had the file examined and find no record of any claim of Cox and 
Lewis Hardware Company, Asheboro, North Carolina, in the amount of $24.57 
for materials furnished in connection with this contract other than a bill from 
said company submitted quite some time ago. We are not informed as to 
whether said bill has been paid by Murch Brothers Construction Company or 
anyone else, nor whether same did represent a proper claim under this con- 
tract. It was not disclosed in the examination of the books of Murch Brothers 
Construction Company. As final settlement of the contract within the meaning 
of the Heard Act was had on March 7, 1936 (40 U. S. C. A., section 270), this 
materialman, if he had a claim, failed to bring himself within the protection 
of the Heard Act and cannot now assert any claim against this company. We 


therefore respectfully submit that no further consideration should be given this 
bill of $24.57. 
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The circumstance that it may now be too late for an unpaid mate- 
rialman to begin a suit on the bond under the terms of the Heard Act 
has no bearing on the matter. In American Surety Co. v. Westing- 
house Electric Co., 296 U. S. 133, the Supreme Court of the United 
States held that the surety on a bond given under the Heard Act for 
the protection of materialmen and laborers was not entitled, by sub- 
rogation, to share in the distribution of the assets of its insolvent 
principal until there had been paid all outstanding claims of the class 
of persons for whose protection the bond was given, even though the 
total of such claims exceeded the amount of the bond, and the surety, 
having paid the full amount of the bond, was subject to no further 
liability thereon. This decision did not rest on the conditions of the 
bond or the surety’s liability thereunder, but on the superior equities 
in favor of the unpaid materialmen for whose protection the Heard 
Act was enacted, and the subsisting debtor-crelitor relationship be- 
tween the unpaid materialmen and the contractor, it being held, in 
effect, that the right of an unpaid materialman to recover his debt 
from the estate of the contractor, irrespective of the bond, should not 
be impaired by paying any part of the assets of the estate to the surety 
on the bond given under the statute for the protection of such mate- 
rialmen, and that, therefore, the claims of the surety were postponed 
to the claims of all unpaid materialmen and laborers. The essential 
point here is that the full amount of the bond had been paid by the 
surety and, consequently, the remaining unpaid materialmen could 
not have maintained a suit on the bond. The court held, nevertheless, 
that the surety could not reach the assets of its principal, the con- 
tractor, until the claims of these other materialmen had been satisfied 
from such assets, or otherwise paid. 

Applying the principles of this decision to the instant matter, it 
seems clear that although the unpaid material firm in question may 
not be able to maintain a suit on the bond, it may still have a good 
claim against the estate of the contractor which would be impaired by 
the payment to you of the balance otherwise due the contractor’s. 
estate. See, further, in this connection, decision addressed to you Sep- 
tember 10, 1936, A~76618, and authorities cited, in a case involving the 
construction by this same contractor of a post-office building at 
Neosho, Mo., where it was said : 

* * * Before any consideration of whether the claim of the surety might be 
entitled to be entertained under the doctrine of subrogation an affirmative show- 
ing by competent proof would be necessary that all legitimate claims of those 


furnishing labor and materials under the contract had been satisfied in full, 
either by the surety or otherwise. * * 


For the reasons stated herein, the effect of this rule may not be 
avoided by a surety’s failure to pay the claims of laborers and mate- 
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rialmen within the limited time allowed them by the statute to 
institute a suit upon the bond. 

The records in this case indicate that the Cox & Lewis Hardware 
Co., Asheboro, N. C., notified not only this office but the Treasury 
Department, the Post Office Department, and you, of its claim for 
$24.57 for materials furnished for the construction of the post-office 
building under the contract here involved, and there is noted the state- 
ment in your letter, supra, that you have “a bill from said company 
submitted some time ago.” 

In view of these circumstances, you are advised that no allowance 
may be made on your claim in the absence of satisfactory evidence 
that the claim of the Cox & Lewis Hardware Co. is nonexistent or has 
been paid and released. 


(A-85970) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATES— 
INTEREST ON EXCESS OR UNLAWFUL LOANS 


Section 2 of the Adjusted Compensation Payment Act, 1936, 49 Stat. 1100, pro- 
viding for cancelation of any unpaid interest accrued subsequent to Septem- 
ber 30, 1931, that otherwise would be charged a veteran against the face 
value of his adjusted service certificate, relates only to loans which do not 
exceed the face value of proper certificates issued pursuant toe law and is not 
effective to stop the running of interest on unlawful or excess loans for 
which veterans have executed notes bearing interest but for which the 
Government has no security. Prior decisions affirmed or distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 5, 1937: 


Your letter of May 3, 1937, is as follows: 


Pursuant to certification by the War Department this Administration issued 
adjusted service cerificate no. 1699871 dated January 1, 1925, in the amount 
of $697.00 to Roy R. Whitlock, A-3050083. On April 15, 1931, a loan in the 
amount of $348.00 was granted the veteran by the First National Bank, Ada, 
Oklahoma, on the security of his certificate. This Administration redeemed 
the certificate from the bank on October 23, 1931, by payment of $356.18, cov- 
ering principal and interest due. 

Upon receipt of a properly executed application, certification for settlement 
of the veteran’s certificate, in accordance with the Adjusted Compensation 
Payment Act, 1936, was made to the Treasury Department. However, on 
June 8, 1936, the War Department forwarded a new credit certificate to be 
substituted for the original. As a result of this new certification the veteran’s 
adjusted service certificate was reduced from $697.00 to $261.00. The adjusted 
service bonds and the check totaling $341.82 issued in settlement of the cer- 
tificate were recalled from the veteran and cancelled by the Treasury Depart- 
ment. The veteran has been requested to refund $94.18, the difference between 
$355.18, his loan indebtedness as of September 30, 1931, and $261.00, the new 
face value of his certificate. He has not as yet complied with this request. 

Notice of exception (General Accounting Office form 2084), dated January 
9, 1987, reads as follows: “Information in the veteran’s A-folder shows that 
payment is based on an adjusted service certificate with a face value of 
$697.00. Recertification by the War Department in a letter dated June 8, 1936, 
shows the legal face value of the veteran’s certificate to be $261.00. A loan 
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redeemed October 23, 1931, which was based on the original certificate, is in 
excess of the amount to which the veteran is legally entitled, causing an 
overpayment in the amount of $94.18 with interest thereon at the rate of 
4%% compounded annually from October 1, 1931. See A-81973, dated Decem- 
ber 23, 1936.” 

There appears to be some conflict in your recent decisions in the matter of 
interest charges where overpayments have been made for one reason or 
another which are pointed out in the cases referred to below. 

Your decision of September 1, 1936, A-80056, in the case of Arthur C. Bird, 
A-1272348, addressed to this Administration, relates to the issuance of a cer- 
tificate to a veteran who has previously, due to erroneous certification, received 
a cash payment for adjusted compensation benefits. It was there held that 
the payment made as adjusted service credit constitutes a loan as of the date 
of the issuance of the check “bearing interest thereafter at the legal rates 
and for the period stipulated in the various provisions of the World War 
Adjusted Compensation Act as amended and the Adjusted Compensation Pay- 
ment Act of 1936.” 

Section 2 of the Adjusted Compensation Payment Act, 1936, 49 Stat. 1099, 
provides that “in the case of each loan heretofore made pursuant tolaw * * 
upon the security of an adjusted service certificate, any interest unpaid ac- 
crued subsequent to September 30, 1931, that has been or, in consequence of 
existing law, would be charged against the face value of such certificate shall 
be cancelled insofar as the veteran is concerned, notwithstanding any provi- 
sion of law to the contrary.” 

In your decision A-—75880, addressed to this Administration on October 9, 
1936, in the case of Frank H. Frost, A-1552829, which is analogous to the 
Whitlock case, there was quoted a letter dated January 15, 1934, addressed 
to the Attorney General by your office in which the following statement was 
made: “Accordingly by settlement No. U. 8.-3410-VA dated October 9, 1933, 
this office certified Frank H. Frost A—1552829 to be indebted to the United 
States in the sum of $142.27, representing the amount of the excess of the loan 
as of January 11, 1933, over an amount which, with interest to the maturity of 
the certificate, would equal the face value of the certificate, * * *.” 

The following is also from a letter addressed to the Attorney General dated 
May 28, 1936, and quoted in decision A-75880: “The claim has now been con- 
sidered in connection with the act of January 27, 1936, Public, No. 425, 74th 
Congress, and it has been determined there is due from the veteran the amount 
of $25.50 computed as follows: 


Loan of $330.50 on December 29, 1931_..--.-.--------_ $330. 50 
Less face value of adjusted service certificate no. 


Balance due the United States 


It will be observed that the computation used by the General Accounting 
Office for determining the amount to be recovered from the veteran does not 
include interest beyond September 30, 1931. 

A communication, A-81973, dated December 23, 1936, addressed to the Attor- 
ney General, requested that proper proceedings be instituted to recover the 
amount due the United States in the case of Edward Raymond Ryan, A-203414. 
This case was similar to the instant case in that a loan had been granted to 
the veteran for 50% of the face value of his certificate, and the amount of 
the certificate subsequently reduced causing the veteran to be indebted to the 
United States. In this communication it was stated: “While in this case the 
loan was predicated upon an adjusted service certificate later cancelled because 
of subsequently disclosed facts, the veteran, nevertheless, appears to have been 
entitled to an adjusted service certificate in a reduced amount having a face 
value of $151.00, and although there may be an implication that the Congress 
intended to cancel interest only 6n the amount of loans properly made which 
legally could not exceed 50 per centum of its face value (act of February 27, 
1931, supra) said section 2 of the Adjusted Compensation Payment Act, 1936, 
does not in express terms so limit the cancellation of interest accruing on loans 
subsequent to September 30, 1981, * * *.” 

It was then averred without stating a reason for the conclusion 
reached, “* * * it appears obvious, however, there was no intent to cance? 
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interest in excess of the face value of an adjusted service certificate issued 
pursuant to law.” It was further stated that, “Therefore the interest cancel- 
lation as of September 30, 1931, is for application only to the extent of the 
face value of the legally issued adjusted service certificate, i. e., number 
3811667, in the amount of $151.00. As set forth in the statement of the 
indebtedness, the balance due to the United States as of September 30, 1931, 
is $649.25. Interest at the rate of 444 per centum, compounded annually from 
October 1, 1931, is chargeable on this amount to date of payment.” 

In the case of Edward H. Pesh, A-2285106, on which you rendered decision 
A-84227, dated March 12, 1937, among other questions there was set forth a 
method of computation of the veteran’s account for your approval. The loan 
on the original adjusted service certificate was made on June 5, 1931, in the 
amount of $115.00. Interest on that amount was computed at the legal rates 
of 444% compounded annually from June 5, 1931, to July 20, 1932, and 314% 
from July 21, 1932, compounded annually to January 15, 1937. In your 
decision it was held “the method of computation of the veteran’s account as 
stated in your letter is correct.” 

In view of the seeming conflict between decision A-80056, dated September 1, 
1936, supra, decision A—75880, dated October 9, 1936, supra, and decision A-—84227, 
dated March 12, 1937, supra, it is requested that the question be reconsidered 
and that this Administration be advised in the instant case whether section 2 of 
the Adjusted Compensation Payment Act, 1936, providing for the cancellation of 
unpaid accrued interest subsequent to September 30, 1931, insofar as the veteran 
is concerned, shall apply to cancel the interest on the overpayment after Septem- 
ber 30, 1931, as was done in the case of Frank H. Frost, A-1552829, which was 
the subject of your decision A-75880, dated October 9, 19386, or whether your 
decision A-81973, dated December 23, 1936, in the case of Edward Raymond Ryan, 
A-203414, or whether your decision A-84227, dated March 12, 1937, shall be 
controlling ; and if either of the two latter cases, what rate of interest shall be 
charged and for what period. 

It is desired to invite your attention to the fact that prior and subsequent to 
your decision A-75880, dated October 9, 1936, in the case of Frank H. Frost, 
A-1552829, in all cases of overpayments where veterans were entitled to a 
certificate in any amount, interest on the indebtednesses was computed in accord- 
ance with the method announced in your letter to the Attorney General, dated 
May 28, 1936, and quoted in your decision A-75880, dated October 9, 1936. 

Your decision A-81973, addressed to the Attorney General, dated December 23, 
1936, in the case of Edward Raymond Ryan, A-203414, changing the method of 
determining the indebtedness, which requires the computation of interest at the 
rate shown in the note in cases of overpayments, was rendered after the work 
on such cases was practically completed both by the Veterans’ Administration 
end the General Accounting Office. Considerable difficulty would be experienced 
in reopening all of the cases previously adjusted and readjusting them under 
decision A-81973, dated December 23, 1936, in the case of Edward Raymond 
Ryan, A-2038414. 

Inasmuch as there are several cases similar to that of Roy R. Whitlock, 
A , now pending which will be held in abeyance until you have recon- 
sidered the matter and advised the Veterans’ Administration, your early decision 
will be appreciated. 


Your submission relates to the computation of interest after Sep- 
tember 30, 1931, on unlawful or excess loans for which veterans have 
executed notes bearing interest but for which the Government has no 
security. 

This office has held consistently that interest is chargeable on all 
unlawful or excess loans on the basis of the note until paid, notwith- 
standing failure of the security, and that section 2 of the Adjusted 
Compensation Payment Act of 1936, approved January 27, 1936, 49 
Stat. 1100, was without effect to stop the running of interest on such 
loans as of September 30, 1931, because it relates only to interest on 
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Joans which do not exceed the face value of the adjusted service 
certificate issued pursuant to law. 

You suggest that there is a “seeming conflict between decision 
A-80056, dated September 1, 1936, supra, decision A~75880, dated 
October 9, 1936, supra, and decision A-84227, dated March 12, 1937, 
supra”, with regard to the charging of interest on unlawful or excess 
loans, particularly for periods after September 30, 1931. However, a 
careful analysis of these decisions discloses no conflict upon the ques- 
tions therein considered. 

The decision of September 1, 1936, A-80056, involved no question of 
charging, or not charging, interest after September 30, 1931. The 
decision held that an erroneous payment of the adjusted service credit 
of the veteran should be regarded as a loan against the subsequently 
issued adjusted service certificate upon settlement thereof under the 
terms of the Adjusted Compensation Payment Act of 1936. Interest 
would not be chargeable in that case after September 30, 1931, as 
there was no contractual relation between the veteran and the United 
States independent of the adjusted service certificate; that is, the 
veteran executed no note in the case. 

In A-75880, dated October 9, 1936, the question considered and 
decided was that the United States had authority to make settlement 
under the Adjusted Compensation Payment Act, notwithstanding the 
‘veteran had filed no application thereunder, where the loan value of 
an adjusted service certificate does not equal or exceed the amount 
due the United States from the veteran on account of unpaid loans. 
Unfortunately, the letter of May 28, 1936, quoted in the decision to 
which you call attention, showed the account stated with the interest 
charge omitted. However, the omission of the interest charge was an 
oversight and had no bearing upon the question considered and 
decided. 

The decision of March 12, 1937, A-84227, clearly supports the gen- 
eral rule stated in other decisions of this office, particularly the deci- 
sion of December 23, 1936, A-81973, cited by you, that interest on 
unlawful or excess loans does not cease on September 30, 1931, but 
continues until paid on the basis of the contractual relation evidenced 
by the note executed by the veteran. 

You are advised, therefore, that the audit action in the case of Roy 
R,. Whitlock, A-3050083, is sustained. It will be necessary to reopen 
and recompute the indebtedness in all cases involving unlawful or 
excess loans where the former computation of the indebtedness did 
not include a charge of interest after September 30, 1931, at the rate 
stated in the note executed by the veteran, 
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(A-87291) 


PAY—NAVY ENLISTED MEN—AWAITING TRIAL OR SENTENCE AFTER 
EXPIRATION OF ENLISTMENT 


A Navy enlisted man held for trial or for sentence by court martial after expira- 
tion of his enlistment is not entitled to pay for any period beyond the period 
for which he contracted to serve. A. D. 6637, May 15, 1922, overruled. 


Acting Comptroller General Elliott to the Secretary of the Navy, August 5, 1937: 
There has been received your letter of June 25, 1937, as follows: 


There is forwarded herewith for your consideration a letter from the Acting 
Chief of the Bureau of Supplies and Accounts of the Navy Department, dated 
June 8, 1937, with request for an advance decision on the question as to the 
right of an enlisted man to pay while held beyond the expiration of his enlist- 
ment awaiting trial by court-martial. 

The ‘instructions on this subject as now embodied in articles 2146-3 and 
2151-3, Bureau of Supplies and Accounts Manual, which are based on decisions 
of the Comptroller General of the United States of May 15, 1922, A-6637 (Art. 
2146-3, Bureau of Supplies and Accounts Memoranda), and March 11, 1932 (11 
Comp. Gen. 342), respectively, are in conflict. Under article 2146-3, the reten- 
tion in the service of an enlisted man after expiration of enlistment awaiting 
action on a court-martial is considered to be for the convenience of the Govern- 
ment and the man’s pay status continues unaffected thereby until promulgation 
of the sentence, whereas, under article 2151-3, where an enlisted man is con- 
fined awaiting trial on a charge of desertion which results in conviction, he is 
not entitled to pay after the date of expiration of his enlistment, because while 
confined under those circumstances he did not return to a full duty status. 
The purpose of this submission, therefore, is to secure a clarification of the 
cited decisions with a view to appropriate modification of the instructions con- 
tained in the Bureau of Supplies and Accounts Manual. 

In support of the conclusion in the decision of May 15, 1922, that 
an enlisted man of the Navy was entitled to pay while being held 
after expiration of enlistment awaiting approval of a general court- 
martial sentence there were cited 26 Comp. Dec. 447 and 27 id. 541. 
Those decisions were limited to the holding that the period of deten- 
tion beyond the expiration of the term of service of an enlisted man 
of the Navy undergoing treatment in hospital is to be considered as 
for the convenience of the Government and that the man is entitled 
to pay to and including the date of his actual discharge. 

Prior to the decision in 26 Comp. Dec. 447, both under Navy regu- 
lations and decisions of former Comptrollers of the Treasury, the 
holding appears to have been uniform and settled that pay was not 
due after expiration of enlistment during treatment of enlisted men 
in hospitals. Paragraph 1173, Navy Regulations, 1865, 2 Comp. Dec. 
11; Navy Regulations, 1876, page 123, paragraph 26; Navy Regula- 
tions, 1893, article 1231, paragraph 1, 3 Comp. Dec. page 4; article 
1129 (2), Navy Regulations, 1909, 18 Comp. Dec. 436; 23 Comp. 
Dec. 370. 

In 12 Comp. Dec. 620, 622, it was stated: “The regulation quoted 
provides for his retention in the hospital in the United States for 
treatment after his enlistment has expired from motives of humanity 
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and entirely for the benefit of the man. He is not held in military 
service but is merely retained in the hospital as a patient for treat- 
ment.” 

A further consideration of the decision in 26 Comp. Dec. 447, and 
the inference arising from legislation apparently deemed necessary 
to authorize pay after expiration of enlistment, raises a doubt that 
the rule should properly be extended to apply so as to authorize pay 
after expiration of enlistment to enlisted men of the Navy who are 
detained awaiting trial by court martial. 

In Jn re Grimley, 137 U. S. 147, 150, the court referred to the en- 
listment contract in the following language: 


* * *& 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 


This case involves a matter of contractual relation between the 


parties; and the law of contracts, as applicable thereto, is worthy of notice. 
y * * 


In 9 Comp. Dec. 256, it was held, quoting from the syllabus: 


The payment to an enlisted man of the Navy, who was sentenced by court- 
martial to imprisonment for a specified term extending beyond his term of 
enlistment, with forfeiture of pay and allowances, of an amount excepted from 
forfeiture, is not authorized after the expiration of the term of his enlistment, 
although he was not discharged until the expiration of his term of confinement. 

In that decision it was stated that since no pay could accrue after 
the termination of enlistment none could accumulate to be reserved 
from forfeiture and paid to the man for personal expenses or for 
other purposes. See also 12 Comp. Dec. 549; 18 id. 538; 21 id. 5. 

Any doubt as to the necessity for specific statutory authority as a 
condition precedent to the receipt of pay after expiration of the term 
of service would appear to have been removed since shortly after the 
beginning of the Government. For example, even where officers and 
seamen of ships of the United States were taken by the enemy, the 
Congress recognized the necessity for legislation to continue their 
pay and allowances beyond the normal: term of service. See in this 
connection section 4 of the act approved March 2, 1799, 1 Stat. 714, 
715, and section 15 of the act of July 17, 1862, 12 Stat. 609, carried 
into the Revised Statutes as section 1575 (codified title 34, U. S. Code, 
sec. 952). Legislation of a similar character with reference to pay 
notwithstanding expiration of term of service of officers and enlisted 
men of the Army when captured by the enemy is found in section 
1288 of the Revised Statutes derived from section 14 of the act of 
March 30, 1814, 3 Stat. 115 (codified title 10, U. S. Code, sec. 846). 
And see also section 1422, Revised Statutes. 

Ordinarily an enlisted man’s connection with the service ceases by 
limitation of time, but the right to be discharged is subject to the 
paramount authority of detention beyond the normal date of expira- 
tion of enlistment for the purpose of punishment for offenses com- 
mitted, or trial for offenses for which probable cause exists and for 
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punishment where convicted. See article 61 of the Articles for the 
Government of the Navy. 

An enlisted man of the Navy held for trial or for sentence by court 
martial] after expiration of enlistment is being held to await the 
completion of criminal proceedings against him under authority of 
the Articles for the Government of the Navy. He is no more en- 
titled to pay when so held after expiration of his enlistment than is 
a civilian who is being held for trial on a criminal offense by the 
civil authorities, and the fact that the issuance of his discharge is 
delayed pending the conclusion of the proceedings gives him no right 
to pay beyond the period for which he contracted to serve. The 
period of retention for criminal proceedings is no part of the enlist- 
ment contract and the obligation of the Government (subject, of 
course, to other provisions of law which may affect the question) is 
to pay him for the period for which he contracted to serve, not to pay 
him for any period he may be held on criminal charges after expira- 
tion of enlistment, any more than it would be obligated to pay him 
after his enlistment had expired if he were convicted and sentenced 
to imprisonment. Accordingly, effective October 1, 1937, the rule as 
to pay will be as herein indicated and the decision of May 15, 1922, 
will not thereafter be followed. 


(A-87637) 


SOCIAL SECURITY BOARD—PAYMENTS—DECEASED BENEFICIARIES— 
DETERMINATION AS TO AGE 


The Social Security Board being charged by law with the duty and responsibil- 
ity of determining facts concerning eligibility for payments under section 
203 (a) of the Social Security Act of August 14, 1935, 49 Stat. 623, there is 
no objection to proposed procedure whereby the ultimate fact of wage 
earner’s death before age 65 would be found by the Board from substan- 
tiating evidence at hand without further inquiry as to the exact date of 
birth or death. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
August 6, 1937: 


There has been received your letter of July 13, 1937, as follows: 


Section 208 (a) of the Social Security Act provides: 

“If any individual dies before attaining the age of sixty-five, there shall be 
paid to his estate an amount equal to 34% per centum of the total wages deter- 
mined by the Board to have been paid to him, with respect to employment after 
December 31, 1936.” 

Payment under this section necessitates Board determination (1) of total 
wages with respect to employment after December 31, 1936, and (2) that the 
individual died before attaining the age of sixty-five. 

On death of the wage earner, claims for payment are filed either by the ad- 
ministrator, executor, or as authorized under section 205 of the act, by persons 
“entitled thereto under the law of the State in which the deceased was 
domiciled.” 

In connection with these claims, the Board typically has before it as proof 
that the individual died before attaining the age of sixty-five, the following— 
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Statements regarding the date of death— 

(a) By the employer or employers on form SS-3 or form OAC~—1001, or on 
both. 

(b) By the claimant on form OAC-1003, or 1004, or 1005. 

(c) By the undertaker, attending physician, custodian of public records, 
coroner, or hospital authority. 

Statements regarding the date of birth— 

(d) By the wage earner on form SS-5 and sometimes also by letter. 

(e) By the claimant on form OAC-—1003, or 1004, or 1005. 

(f) Sometimes by the authorities mentioned in (c) supra (in the other cases 
age or approximate age at death is given). 

Quite frequently there may be some conflict in the various statements as to 
the exact date of birth or as to the exact date of death, though it appears very 
definitely from all the statements that the wage earner died prior to attaining 
age sixty-five. For example, there may be a day or two variance in the date 
of death given by the employer and that given by the public record of death 
or by the claimant. One may show March 26, 1937, and one March 27, 1937. 

There may be a variance in statements as to date of birth. The SS—5 may 
show date of birth January 5, 1885, while a letter from applicant to the Board 
shortly thereafter would advise that for fear of losing his job, applicant filled 
out an incorrect date, as the employer insisted upon seeing the SS—5, and that 
the true date was June 6, 1880. The claimant may state as to date of birth 
“about 1881” and give a statement explaining why no more definite date could 
be given. 

Despite these variances, where the ultimate fact that the wage earner’s death 
before sixty-five is shown without question and no suspicious circumstances 
exist, it would usually appear both safe and expedient to make the necessary 
finding of death before sixty-five without making further inquiry as to exact 
date of birth or death, if this procedure would be satisfactory for your purposes. 

Your advice in the premises would be appreciated. 


Whether or not an individual died before attaining the age of 
65 years, and the total amount of wages paid to said individual sub- 


sequent to December 31, 1936, are questions of fact for determination 
by the Social Security Board upon the best evidence obtainable, sta- 
tistical and otherwise, and the duty and responsibility of making 
such determination are, by necessary implication, imposed upon the 
Board by the Social Security Act of August 14, 1935, 49 Stat. 620, 
et seq. 

Therefore, where the ultimate fact that the wage earner’s death 
before the age of 65 is shown without question or suspicious circum- 
stance to the satisfaction of the Board, and there is a finding of fact 
by the Board to that effect, this office is not required to question the 
correctness of such finding, even though the exact date of birth or 
death is not shown here. 

Accordingly, you are advised that the procedure suggested in the 
last paragraph of your letter will be satisfactory for the purposes of 
this Office, provided such finding of fact accompanies voucher for 
payment. 


(A-87949) 


APPROPRIATIONS—CONTINGENT EXPENSES—PRICE LIMITATION ON 
UNENUMERATED ITEMS 


The word “item” as used in the appropriation for contingent expenses of the 
Department of Commerce for the fiscal year 1938, specifying particular 
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objects of expenditure and providing for “all other necessary miscellaneous 
items (not exceeding $50.for any one item)”, means a separate expense, 
which in some instances may be a separate article, if such article is usually 
purchased individually or in limited numbers, each to supply a particular 
need, or may mean each quantity purchase of a class of articles, if such 
class is usually purchased by the dozen, gross, pound, etc., to supply contem- 
plated future needs, and with respect to material, supplies, and services 
furnished the Department by the National Park Service, the term “any one 
item” generally may be considered as applying to each separate entry or 
charge for the material, supplies, or services billed for each particular job. 

The limitation in the appropriation “Contingent expenses, Department of Com- 
merce”, for the fiscal year 1988, on the purchase price of unenumerated mis- 
cellaneous items, is not applicable to the purchase of packing boxes and 
eases for shipment of stationery and printed forms to the field, notwith- 
standing absence of specific mention of such purchases, as the use of boxes 
and cases for such purpose is an essential part of the authority for purchase 
of other items enumerated in the appropriation. 

The limitation in the appropriation “Contingent expenses, Department of Com- 
merce”, for the fiscal year 1988, on the purchase price of unenumerated mis- 
cellaneous items, is not applicable to the purchase of an electric truck for 
intraoffice delivery of supplies, as the appropriation is specifically available 
for “purchase and exchange of motortrucks”, and the need for an electric 
truck was disclosed in congressional hearings on the appropriation bill. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 6, 
1937: 


Your letter of July 27, 1937, is as follows: 


Under the authority “* * * and all other necessary miscellaneous items”, 
the Department has heretofore purchased from the appropriation “Contingent 
expenses, Department of Commerce”, all classes and varieties of items not 
specifically named, such as “oilcloth’, and, also, those which were not included 
in a classification mentioned in the appropriation, such as “stationery”, which 
were necessary for its proper functioning. The above applies except where the 
contingent expense appropriation was not available because of a specific appro- 
priation for the purpose. ; 

The contingent expense appropriation for the fiscal year 1938 provides in part 
“* * * and all other necessary miscellaneous items (not exceeding $50.00 for 
any one item) not included in the foregoing * * *.” 

Your decision is respectfully requested as to the meaning of this limitation 
upon the miscellaneous purchases which are not specifically mentioned by name 
(such as “oilcloth”) and, also, is not included in a class (such as “stationery” ), 
which is specifically mentioned in the appropriation. 

The Department spends annually hundreds of dollars from this appropriation 
for packing boxes and cases in which shipment of stationery and printed forms 
are made to its several field services. These boxes and cases are not authorized 
in the appropriation by name, nor do they come under a class of purchases 
authorized by classification. It seems to the Department entirely unreasonable 
that the Congress intended to place such a limit upon the purchase of these and 
other necessary items. The purchase of these items is being deferred until your 
decision is obtained, although the Department is in immediate need of them to 
forward stationery and printed forms to its field offices. 

The naming of certain items, such as “oilcloth’, and classes of purchase, 
such as “stationery”, was to indicate the varieties of items which the Depart- 
ment could purchase from this appropriation, whereas other items such as 
newspapers (not exceeding $1,500.00) and two motor propelled passenger 
earrying vehicles are specifically mentioned because of statutory limitation 
or prohibition against the purchase of these two items unless specifically 
authorized in the appropriation. From the vouchers settled by your Office 
during the preceding years you are, no doubt, well acquainted with the fact 
that numerous items necessary for the work of the Department have been 
purchased at a cost far in excess of the $50.00 limitation, the only authority 
for their purchase being “* * * and all other necessary miscellaneous 
items.”” The Department, some years ago, purchased two electric trucks for 
use in delivering stationery supplies and printed forms from its stock room 
to the bureaus in the Commerce Building. These trucks cost $495.00 each, 
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and it appears, at this time, that one of them may require replacement during 
the current fiscal year, which, of course, cannot be done if the Congress 
intended that not to exceed $50.00 shall be expended for any one item not 
specifically named in the appropriation. 

If you conclude that the fifty dollar limitation applies to each item not 
specifically authorized in the appropriation by name or by classification, will 
you also please state your opinion on the following: 

Would all types and sizes of electric fans constitute one item? 

If not, would ceiling fans constitute one item, desk fans a second item, 
and wall fans a third item? 

If so, would ceiling fans to operate on alternating current constitute an 
item, whereas ceiling fans operating on direct current constitute another 
item, and would each size of these fans operating on different electric cur- 
rents constitute another item, such as 10-inch fans, 12-inch fans, 16-inch fans, 
ete.? 

Also, would each of these classes of fans, i. e., ceiling, desk, wall, the different 
currents, a. c. and d. ¢«., and each size be further divided into classes of 
oscillating and non-oscillating? 

Would all electric fan parts used in repairs to electric fans constitute a 
separate item, or would each part constitute a separate item? 

The National Park Service furnishes this Department with material, supplies, 
and services such as repairs to and installations of electrical equipment in the 
building, construction of boxes and cases, construction of partitions and paint- 
ing of same, miscellaneous carpentry work, moving jobs inside and outside 
of the building. Would the material used in connection with this work, such 
as lumber, nails, screws, paint, etc., be limited to $50.00 for each of these 
items during the fiscal year? Would ihe total expenditure for labor in con- 
nection with these jobs be limited to $50.00 during the entire fiscal year? 

‘As the variety of items purchased under the general authority is great and, 
therefore, the Department activity greatly inconvenienced because of this new 
language in the current year’s appropriation, your prompt determination cf 
these questions will be appreciated. 


The contingent expense appropriation for your Department, act 
of June 16, 1937, Public, No. 153, provides as follows: 


Contingent expenses: For contingent and miscellaneous expenses of the 
offices and bureaus of the Department, except the Patent Office, including those 
for which appropriations for contingent and miscellaneous expenses are 
specifically made, including professional and scientific books, lawbooks, books of 
reference, periodicals, blank books, pamphlets, maps, newspapers (not exceed- 
ing $1,500) ; purchase of atlases or maps; stationary; furniture and repairs to 
same; carpets, matting, oilcloth, file cases, towels, ice, brooms, soap, sponges; 
fuel, lighting, and heating; purchase and exchange of motortrucks and bicycles; 
purchase, including exchange, of two motor-propelled passenger-carrying 
vehicles for the general use of the Department; maintenance, repair, and op- 
eration of three motor-propelled passenger-carrying vehicles (one for the Secre- 
tary of Commerce and two for the general use of the Department), and 
motortrucks and bicycles, to be used only for official purposes; freight and 
express charges; postage to foreign countries; telegraph and telephone service ; 
typewriters, adding machines, and other labor-saving devices, including their 
repair and exchange; first-aid outfits for use in the buildings occupied by 
employees of this Department; and all other necessary miscellaneous items 
(not exceeding $50 for any one item) not included in the foregoing, $126,842, 
which sum shall constitute the appropriation for contingent expenses of the 
Department, except the Patent Office, and shall also be available for the pur- 
chase of necessary supplies and equipment for field services of bureaus and 
offices of the Department for which contingent and miscellaneous appropria- 
tions are specifically made in order to facilitate the purchase through the 
central purchasing office (Division of Purchases and Sales), as provided by law: 
Provided, That a statement of expenditures from this appropriation shall be 
reported to Congress in the annual budget. 


The language of the limitation here in question differs from the 
language generally used to authorize exceptions to the requirements 
of section 3709, Revised Statutes, which exceptions are generally 
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authorized “when the aggregate amount involved does not exceed” 
a specified sum. Accordingly, the decisions heretofore rendered 
with respect to exceptions from the requirements of section 3709, 
Revised Statutes, are not necessarily for application to the present 
limitation. 

The word “item” is variously used and defined—the definition de- 
pending largely upon the connection in which it is used. Webster’s 
and Funk & Wagnall’s dictionaries define it as meaning, among 
other things, a separate article. In the connection in which it is 
used in this appropriation it evidently was intended to mean a sepa- 
rate expense, which in some instances may mean a separate article 
and in other instances a class of articles. For example, articles 
which usually are purchased individually or in limited numbers, 
each to supply a particular need, such as electric fans, the individual 
article may be considered as one item within the meaning of the 
statute, even though a number of them may be purchased at one time. 
But as to supplies of a class usually purchased by the dozen, gross, 
pound, ton, etc., to supply contemplated future needs, the limitation 
must be applied to each quantity purchase. Which of the above 
rules would apply to electric fan parts purchased for repair pur- 
poses would depend upon the nature of the need—whether existing 
individual or contemplated future—and the circumstances giving 
rise to the purchase. 

In the matter of packing boxes and cases for the shipment of 
stationery and printed forms to the field, you are informed that while 
such boxes and cases are not specifically mentioned in the appropria- 
tion their procurement and use for the purposes indicated may be 
considered as authorized as an essential part of the authority for the 
purchase of “stationery” and for “freight and express charges”— 
particularly in view of the specific authority for the use of the ap- 
propriation for the purchase of supplies and equipment for the field 
services. Consequently, the purchase of packing boxes and cases 
for the purpose stated may be regarded as not subject to the $50 
limitation. 

In the matter of the purchase of an electric truck for the purpose 
stated in your submission, the need for which was fully disclosed to 
the Subcommittee of the House Committee on Appropriations at 
the time of the hearings on the bill and, apparently, without objec- 
tion, such purchase may be considered as authorized under the pro- 
vision for the purchase of motortrucks. 

With respect to material, supplies, and services furnished your 
department by the National Park Service, the term “any one item” 
generally may be considered as applying to each separate entry or 
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charge for the material, supplies, or services billed for each particular mil 
iob pro 
_— Mil 
the 
tan 
(A-88018) - 
MILEAGE—BUS TRAVEL—ARMY REGULATIONS tra 
poi 
Travel by bus on regularly established bus line being highway travel by “pri- eve 
vately owned conveyance” within the meaning of Army Regulations, an be 
Army Reserve officer performing official travel by bus, is entitled, under pri 
such regulations, to mileage based on shortest usually traveled highway 
distance between points of travel as shown by standard highway or mileage 
guides, not to exceed the distance shown in official mileage tables, and not De 
to mileage based on official route by rail. vi 
Acting Comptroller General Elliott to Captain S. C. Page, United States Army, us 
August 6, 1937: ah 
There has been received your letter of July 12, 1937, requesting th 
decision whether you are authorized to make payment on a voucher th 
transmitted therewith stated in favor of First Lt. Rex T. Daws, is 
AG-Res., United States Army, for mileage at 4 cents per mile, for on 
travel performed by bus from Junction City, Kans., to Omaha, Nebr., m 
and return, computed on the basis of the distance by the official route tr 
by rail, less the amount paid for the distance computed over the st 
shortest usually traveled highway route. th 
Paragraph 14, Special Orders No. 123, Headquarters Seventh 
Corps Area, dated May 11, 1937, ordered claimant to active duty te 
from May 19 to June 1, 1937, and directed him to proceed from his T 
home at Junction City, Kans., to Omaha, Nebr. It is stated the 
travel was performed by bus on the first and last day of such active 
duty assignment. 
The official route is established by rail over the Union Pacific Rail- 
road to Kansas City, 140 miles thence over the Chicago, Burlington E 
& Quincy Railroad to Omaha, 196 miles, involving a total round trip 
distance of 672 miles, for which distance mileage is claimed. It is 
stated payment has been made in the amount of $16.08, apparently a 
covering payment for 402 miles, the highway mileage from Junction ’ 
City to Omaha and return, over the shortest usually traveled high- 
way via Riley, Randolph, and Marysville, Kans., and Lincoln, Nebr. 
Table 649 of Russell’s Official National Motor Coach Guide for De- I 


cember 1936 shows regularly established bus service by Santa Fe 
Trailways busses, between Junction City and Omaha. 

Changes in paragraph 1 of Army Regulations 35-4820 were pro- 
mulgated by Circular No. 29, War Department, dated April 16, 1937, 
providing as follows: 

c. When travel is performed by Government or privately-owned conveyance, 


distances will be computed on the basis of the shortest usually traveled high- 
way distance between the points of travel as shown by standard highway or 
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mileage guides such as the Rand McNally Standard Highway Mileage Guide, 
provided that where such distances are in excess of those shown in the Official 
Mileage Tables or W. D., F. D. Form No, 46 (Request for Official Distances), 
the latter distances will govern. For the purpose of a guide in computing dis- 
tances to remote places which are not shown on standard highway guides, 
speedometer readings will be reported to and from such remote places. 

d. Distances which include land grant.—In making payment for highway 
travel where land grant is shown via the official mileage tables between the 
points of such travel, no land-grant deductions, as such, will be made. How- 
ever, payment for highway travel will in no case exceed the amount that would 
be payable had the travel been performed via the official distance with appro- 
priate land-grant deductions. 


This change in Army Regulations modified a change promulgated 
December 21, 1936, by War Department Circular No. 83, so as to pro- 
vide for computation of highway travel on the basis of the shortest 
usually traveled highway distance between the points traveled as 
shown by standard highway or mileage guides, in lieu of establishing 
the distance of such travel by speedometer readings, not to exceed 
the distance over the official route. Transportation by bus (a bus 
is privately owned as distinguished from publicly or Government 
owned) is highway travel covered by the cited regulations, and pay- 
ment is authorized to be made on the basis of the shortest usually 
traveled highway distance between the points of travel as shown by 
standard highway or mileage guides, not to exceed the distance by 
the official route. 16 Comp. Gen. 879. 

Payment having been made as authorized by the regulations, es- 
tablishing highway distances, no further payment is authorized. 
The voucher and papers will be retained in this office. 


(A-88016) 


EMERGENCY RELIEF APPROPRIATION ACT, 1935—ALLOCATIONS SUP- 
PLEMENTED BY MUNICIPAL CONTRIBUTIONS—AVAILABILITY 
SUBSEQUENT TO JUNE 30, 1937 


Acceptance of contribution of the city of St. Louis to supplement funds allo- 
cated from appropriation made by the Emergency Relief Appropriation 
Act of 1935, for acquisition, development, ete., of a site to be known as 
the Jefferson National Expansion Memorial, was not such an obligation of 
the allocated funds as to make them available after June 30, 1937, for 
new obligations, such as administrative expenses, ete., but the con- 
tributed funds may be used for administrative expenses after that date, 

Request upon the Attorney General to institute condemnation proceedings 
constituted an obligation of appropriate funds for payment of any awards 
finally made as a result of said proceedings, notwithstanding awards are 
delayed beyond the period of availability of such funds for new obliga- 
tions, but such obligation did not include payment of administrative ex- 
penses incurred subsequent to the period of general availability. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 7, 
1937: 


Your letter of July 29, 1937, is as follows: 


Reference is made to Executive Order No. 7253, dated December 21, 1935, 
copy attached, which allocated to the Secretary of the Interior from the 
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Emergency Relief Appropriation Act of 1985 (49 Stat. 115), the sum of $6,- 
750,000, which with the sum of $2,250,000 contributed by the city of St. Louis 
and accepted on May 6, 1936, by the Secretary of the Interior under authority 
of the act of August 21, 1935 (49 Stat. 666), made available the sum of 
$9,000,000 for acquisition, development, and preservation of a historic site to 
be known as the Jefferson National Expansion Memorial. The city’s con- 
tribution carried no time limitation or conditions as to use except that the 
donation was to be on the basis of three to one, as specified in the order. 

Immediately after the sum of $9,000,000 was made available for the above- 
mentioned memorial project, the National Park Service of this Department 
established an office in St. Louis for the purpose of carrying out the pro- 
visions of Executive Order No. 7253. 

After going over the ground in St. Louis, it appeared to that Service that 
the most expeditious way of acquiring the necessary land would be by con- 
demnation, and on June 80, 1936, the Secretary of the Interior formally re- 
quested the Attorney General to institute condemnation proceedings for the 
acquisition of the lands necessary for the said project. 

In June 1936, in a suit entitled Balter, et al. v. Ickes, et al., thirty-seven 
property owners and occupants of lands in St. Louis filed a bill of complaint 
in the District Court of the United States for the District of Columbia seeking, 
on constitutional grounds, to restrain the Secretary of the Interior, the Secre- 
ary of the Treasury, and the Director of the National Park Service pendente 
lite and permanently from using either the $6,750,000 allocated by the Presi- 
dent or the $2,250,000 paid into the Treasury by the city of St. Louis for 
acquiring and improving the proposed site. On June 30, 1936, the court 
denied the application of plaintiffs for an injunction pendente lite. 

On August 17, 1936, the United States Court of Appeals for the District of 
Columbia granted the aforesaid plaintiffs a special appeal and pending appeal, 
issued a temporary injunction, which enjoined the United States, or its agents, 
from proceeding with land acquisition activities in St. Louis. 

On March 8, 1937, the U. S. Court of Appeals for the District of Columbia 
affirmed the order of the lower court denying the application for a prelim- 
inary injunction, and held that the city of St. Louis is an indispensable party 
to the suit and that the lower court could not proceed further in the absence 
of the city. 

After the decision of the appeals court, it appeared that there was no legal 
objection to this Department taking steps to carry out the provisions of 
Executive Order No. 7253. Therefore, a new request, dated March 26, 19387, 
was made on the Attorney General for condemnation of the necessary lands, as 
the 30-day statutory period prescribed in section 257, title 40, of the United 
States Code, had expired in connection with the previous request of this 
Department for condemnation. Thereafter, the appeals court granted a stay 
of mandate to permit the aforesaid plaintiffs to file a petition for a writ of 
oe in the United States Supreme Gourt, and the writ was denied 
n June. 

To inform disbursing officers as to the procedure to be followed after 
June 30, 1937, with the regard to the use of Federal and contributed funds, 
the Acting Director of the National Park Service approved the attached copy 
of memorandum of June 25, 1937. It is understood the Federal funds have 
been encumbered on the basis of this memorandum. 

Although the above-mentioned memorandum of the Acting Director of the 
National Park Service cites the request of this Department on the Attorney 
General for condemnation as sufficient to encumber the Federal funds, it 
appears that the acceptance by the United States of the city’s contribution of 
$2,250,000, in accordance with the requirements of Executive Order No. 7253, 
constituted an execmed agreement, and thereby obligated the Federal funds 
and the city’s funds for carrying out the objectives of the said order. This 
conclusion appears warranted from the following language contained in the 
decision of Ma~*h 8, 1937, of the U. S. Court of Appeals for the District of 
Columbia in the case of Balter, et al. v. Ickes, et al.: 

“ * * * We think that the action of the city of St. Louis in raising its por- 
tion of the money and paying it into the Treasury constituted an acceptance of 
the offer of the United States and resulted in a contract. So far as the city 
is concerned, the contract has been executed. All that remains to be done 
is for the United States to carry out its part of the agreement by constructing 
the proposed memorial. This is not a case where the United States was 
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proposing to build this memorial regardless of the assistance of the city and 
the city gratuitously contributed one-fourth of the total cost. The BPxecutive 
order allocating the $6,750,000 specifically provided that it was to be ex- 
pended only when the city paid over the sum of $2,250,000 * * 

The maintenance of the administrative personnel heretofore eeehdinba is 
essential to insure the effective carrying out of the objectives of Executive 
Order No. 7253 by this Department. Also, new personnel must be appointed 
if and when our land acquisition program is actively undertaken. Confusion 
and additional delay will result in carrying the memorial project forward 
should payments for expenses such as salaries, abstracts of title, development 
plans, legal expenses, etc., be questioned. Therefore, the following questions 
are presented for your consideration and advice: 

1. Does the acceptance of the city’s contribution “merge” the Federal and 
city funds and obligate them after June 30, 1987, so they may be used indis- 
criminately by this Department in paying any and all expenses incidental to 
carrying out the objectives of Executive Order No. 7253? 

2. May the contributed funds be used in payment of salaries of the non-civil 
service personnel heretofore and hereafter appointed to carry on the memorial 
project? 

8. May Federal funds, obligated for land acquisition purposes pursuant to 
our request for condemnation, be used for legal and administrative expenses 
incidental to the acquisition of land and for development plans for the 
project? 


While the action of the city of St. Louis in contributing $2,250,000 
and the acceptance thereof by the United States constituted a con- 
tract with the city of St. Louis to apply the contribution for the 
purpose for which contributed, said contract was not such an obli- 
gation of the amount of the allocation-as to make it available after 
June 30, 1937, for purposes for which not otherwise obligated. The 


request filed with the Attorney General of the United States to 
institute condemnation proceedings would, however, obligate the 
allocated funds for the payment of any awards finally made as the 
result of the condemnation proceedings, but such obligation did not 
include the payment of administrative expenses incurred after June 
30, 1937. 4 Comp. Gen. 206; A—86002, May 14, 1937. 

However, as the money contributed by the city of St. Louis would 
not be subject to the same fiscal-year limitations as the Federal allot- 
ment, that portion of the fund could be used for administrative ex- 
penses after June 30, 1937, but the unexpended balance of the 
allocated funds is available only for payments for the lands for the 
acquisition of which the Attorney General was requested to institute 
condemnation proceedings and for the payment of any other 
obligations legally incurred prior to July 1, 1937. 

The questions presented are answered accordingly. 


(A-86567) 


ENVELOPES—NEGATIVE PRESERVERS—DEPARTMENTAL PURCHASE 
JURISDICTION 


Where the advertising for bids by the Postmaster General for negative pre- 
servers under a determination that they were envelopes within the purview 
of the act of June 26, 1906, 34 Stat. 476, requiring purchase through him, 
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‘ 


was not so clearly erroneous as to require disagreement by the General 
Accounting Office, the matter of conflicting jurisdiction arising because of 
the contracting by the Treasury Department for identical items, if not 
possible of adjustment between the department heads concerned, is for 
submission to the Attorney General for his opinion, and not for determina- 
tion by the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 9, 
1937: 


There has been received your letter of July 23, 1937, as follows: 


This office is in receipt of your Decision No. A-86567 rendered to the Post- 
master General under date of June 21, 1937. The decision arose from a letter 
of the Postmaster General explaining that negative preservers were being 
purchased for the Veterans’ Administration by soliciting bids, rather than from 
the contractor under the General Schedule of Supplies, in accordance with 
title 39, section 355, U. 8S. Code, which provides that the Postmaster General 
shall contract for all envelopes. In answer to the letter of the Postmaster 
General, you state that: “In view of the terms of said statute and the facts 
appearing, this office is not required to object to the award of the contract 
to the P. L. Andrews Corporation as the lowest responsible bidder for delivery 
of the envelopes.” 

The Procurement Division, and before it the General Supply Committee, 
has for many years contracted for negative preservers on the theory that 
they were not envelopes. Negative preservers do not conform to the general 
conception of an envelope in that they do not have a flap of any sort, gummed 
or otherwise, and they cannot be sealed or tied shut in any fashion; they 
cannot, in short, completely envelop material because of their construction, 
open at one end. They are not designed to transmit material of any char- 
acter, but solely to preserve photographic negatives. If any term other 
than “negative preservers” be used to designate them, the term “filing jacket” 
would most nearly meet their description. 

The Federal Specification (No. G-P-641) applying to negative preservers 
does not use the word “envelope” anywhere, nor does the description of 
this article as carried in the General Schedule of Supplies. It is noted that, 
although Post Office Department Invitation No. 138 (issued May 6 and 
opened May 19, 1937) calls the preservers “envelopes”, the description “pre- 
servers; negative, paper, photographic’ is inserted immediately thereafter, 
which description is identical with that shown in the General Schedule of 
Supplies. Moreover, it is also noted that the Post Office Department invita- 
tion requires compliance with Federal Specification No. G—P-641. 

Negative preservers are at present carried in the General Schedule of 
Supplies under item numbers 18—P-24320 to 18-P-24375, inclusive, contracts 
for the various sizes having been made with G. Gennert, Inc. (Tps. No. 15742), 
Mathers-Lamm Paper Company (Tps. No. 15750), Picker X-Ray Corp. (Tps, 
No. 15759) and Williams, Brown & Earle, Inc. (Tps. No. 15777). These con- 
tracts were awarded for the period January 1 to December 31, 1937, and 
provide for purchase of negative preservers by all Government activities in 
the District of Columbia, as well as by certain field services. If the purchase 
of negative preservers by the Post Office Department was intended for use 
by any Government activity in the District of Columbia, it would seem 
that such purchase should have been made under the General Schedule of 
Supplies. : 

It is requested that you advise whether or not the effect of your decision 
was intended to be that negative preservers should be classified as envelopes 
and, if it was so intended, that you advise this office regarding the conse- 
quent status of the existing contracts for negative preservers under the 
General Schedule of Supplies. 


The question before this office in the referred to decision of June 
91, 1937, was whether there should be withheld the uses of appro- 
priated moneys for making payments under a contract to be awarded 
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by the Postmaster General to the lowest responsible bidder at a price 
less than that stipulated in Treasury Department contract 15750 for 
the delivery of certain container envelopes for use by the Veterans’ 
Administration. The contract had been recommended for award 
under the terms of the act of June 26, 1906, 34 Stat. 476, which 
provided in pertinent part that: 

* * * The Postmaster-General shall contract, for a period not exceeding 
four years, for all envelopes, stamped or otherwise, designed for sale to the 
public, or for use by the Post Office Department, the Postal Service, and 
other executive departments, and all Government bureaus and establishments, 
and the branches of the service coming under their jurisdiction, and may 
contract for them to be plain or with such printed matfer as may be pre- 
scribed by the department making requisition therefor: * * * 

The word “envelope” is defined in Webster’s New International 
Dictionary, page 733, to be: 


That which envelops; a wrapper; an inclosing cover; esp., the cover or 
wrapper of a document as of a letter. 


The envelopes in this case were for the purpose of filing photo- 
graphic negatives, and, while they had no flap for sealing, the Post- 
master General concluded they were envelopes within the purview 
of the act of June 26, 1906, and, accordingly, in response to a requi- 
sition of the Veterans’ Administration, he advertised for bids for 
furnishing same and received an offer of $9.95 per thousand as 
compared with the price of $14.30 per thousand stipulated in the 
Treasury Department contract. His action was not so clearly er- 
roneous as to require this office to disagree therewith. 

With respect to your question as to the consequent status of 
the existing contracts for negative preservers under the General 
Schedule of Supplies, you are advised that if, in fact, such preserv- 
ers are “envelopes” within the meaning of that term as used in the 
act of June 26, 1906, and, hence to be contracted for by the Post- 
master General, the action in purporting to enter into General 
Schedule of Supply contracts therefor was a nullity—being beyond 
the jurisdiction of the Treasury Department. Moreover, it is not 
understood that the Treasury Department General Supply Com- 
mittee contracts for these preservers or envelopes require the pur- 
chase thereunder of any particular quantity. 

If you and the Postmaster General cannot agree as to the juris- 
diction in the matter of contracting for such envelopes or preservers, 
it is suggested that the question of conflicting jurisdiction be sub- 
mitted to the Attorney General of the United States for an opinion 
with respect thereto—this office being concerned with the uses of 
appropriated moneys for making payments under contracts as made, 
rather than with conflicts of administrative jurisdiction between 
departments of the Government in the matter of making contracts. 
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(A-87092) 


TRANSPORTATION—H O USEHOLD EFFECTS—NAVY OFFICER ON 
CHANGE OF STATION—CONSTRUCTIVE WEIGHT COMPUTATIONS ON 
SHIPMENTS BY MOTOR VAN 


Navy Regulations providing for the shipment of authorized change of station 
allowances clearly indicate packing and crating of all effects in a manner 
suitable for ordinary freight shipments, and shipments by motor van, 
although entirely or partially unpacked, may not exceed cost of shipment 
by ordinary freight lines of that weight which would be proper for a sim- 
ilar quantity “after being packed”, taking into consideration charges for 
packing, crating, draying, and freight charges, and in the absence of other 
information as to actual tare, a 25 percent increase, found to be an equi- 
table allowance for such purpose, will be applied in determining the gross 
weight. 

Where the cost of shipment by motor van of a Navy cfficer’s effects on change 
of station is less than by ordinary freight, the Government as well as 
the officer is entitled to share in the savings effected, and any excess 
shipment over. change of station allowance is for computation on the 
basis of pro rata cost of such amount, applying the “gross weight” of 
articles which were shipped unpacked, determined by increasing the actual 
weight by 25 percent. 


Decision by Acting Comptroller General Elliott, August 9, 1937: 

There is for consideration the question of the amount properly 
for collection from Commander Roy Dudley, United States Navy, 
as excess cost of transportation of his household effects on Govern- 
ment bill of lading No. N-129458, June 15, 1936, from Annapolis, 
Md., to Newport, R. I. 

It appears there was shipped by motor van for Commander Dud- 
ley on Government bill of lading 8,788 pounds, consisting of 150 
pounds of professional books, not shown to have been boxed, and 
8,588 pounds of household goods, none of which were shown to have 
been packed. It is stated that certain items of these effects, such as 
china and glassware, were packed as for ordinary freight shipment, 
but evidence as to the actual weight of such packages has not been 
submitted It is contended that all household effects were packed 
to the extent necessary to insure safety in transit and the gross 
weight so shipped is all that is charged against the weight allow- 
ance. 

Paragraph 6 of the instructions contained in article 1870, Bureau 
of Supplies and Accounts Manual, provides: 

The household effects that may be transported at public expense upon 
change of station will not exceed, when packed and crated, the following 
gross weights: 

For a commander on permanent change of station 10,000 pounds 
is authorized to be shipped. Paragraph 9 of such article covers 
packing and crating, and paragraphs 10 and 11 cover the shipment 
of household goods, Paragraph 11 (4) is as follows: 

If household effects are shipped by moving van, the excess cost will be the 
difference between what it would cost the Government to pack, crate, and 


dray (at point of shipment), and to ship the same household effects (within 
authorized allowance and entitled distance) via ordinary freight lines to depot 
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of carrier at destination, and what it would cost to transport by moving van 
from place residence or storage of effects at point of shipment to place of 
residence or storage at destination. Where the supply officer is not required to 
pack, crate, or dray the effects incident to shipment by van, the value of these 
services that may be allowed in determining the difference of cost shall 
be: 


(a) For packing and crating at such average rate as the supply officer 
concerned may determine from his records. 

(b) For draying, such average rate per hundredweight as the supply 
officer’s records of draying household effects at the station concerned may 
show to be a proper average rate, but in no case exceeding what would be 
charged commercially by responsible local moving concerns if engaged to move 
the shipment from place of residence or storage to depot of freight carrier at 
point of shipment. 

(c) For transportation, the cost of shipment via ordinary freight lines of 
that weight of household effects as the supply officer’s records may show to 
be a proper weight for a similar quantity of household effects after being 
packed. 


These regulations provide for the shipment of the authorized 
change of station allowance of not to exceed 10,000 pounds “gross 
weights”, i, e., “when packed and crated.” The regulations clearly 
indicate packing and crating of all of the effects in a manner 
suitable for ordinary freight shipments, and, if shipment is by 
motor van the cost may not exceed the cost of shipment by ordinary 
freight lines of that weight of household effects which would be a 
proper weight for a similar quantity of household effects “after 
being packed”, taking into consideration charges for packing, crat- 
ing, draying, and freight charges. Packing and crating is essential 
for shipment by freight and the weight of the packing material is 
necessarily included in the “gross weight” of such shipment, and in 
the computation of costs for packing, crating, and drayage. A 25 
percent increase to cover tare in determining the “gross weight” 
has been found to be an equitable allowance for such purpose, and 
in the absence of other information as to the actual tare, it will be 
applied in the computation of this and similar cases. 

The act of May 18, 1920, 41 Stat. 604, provides that the per- 
sonnel of the Navy shall have the benefit of existing laws applying 
to the Army for the transportation of household effects, and con- 
sidering the purpose of the Joint Pay Act of June 10, 1922, 42 Stat. 
625, to place the officers of the six services on a parity as to pay 
and allowances, the Navy regulations were apparently intended to 
provide a transportation allowance for Navy officers as nearly 
uniform with that of the Army as is possible under the different 
conditions of the services. The authorized change of station weight 
allowance for a lieutenant colonel in the Army, the rank correspond- 
ing with that of commander in the Navy, is 9,500 pounds. See Army 
Regulations 30-960, paragraph 10. While the provisions of Army 
Regulations are not applicable in computing the tare in connection 
with shipments by motor van of the household effects of Navy 
officers, it may be stated that the question of tare in determining the 
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gross weight of a shipment under Army Regulations, necessarily 
arose because of two or more shipments on the same change of sta- 
tion, one of which was by motor van, wherein it was obvious that 
where computation of van shipment was on basis of packing, haul- 
ing, and freight, to determine maximum authorized expenditure, 
it must be so stated in determining the weight available for addi- 
tional freight shipment. 

There has not been submitted the determination of the supply 
officer, showing the value of the services of packing, crating, and 
draying, for freight shipment of this officer’s effects, but, assuming 
that the cost of shipment by motor van was less than by ordinary 
freight, the Government as well as the officer is entitled to share 
in the savings due to such mode of transportation, and the excess 
is for computation on the basis of the pro-rata ,cost of such amount, 
applying the “gross weight” of articles which were shipped un- 
packed, determined by increasing such actual weight by 25 percent 
as herein indicated. On the showing made indicating that all the 
effects were transported unpacked, the computation is as follows: 


Pounds 
8,739 pounds, increased by 25% to determine the constructive gross 


Ono, 


Less 150 pounds of professional books, increased by 25% 


Less authorized gross weight 
SN Bail A acannon tesa nl tipenentbcetn ci lanai hate dn todo tok oowietn 
735/10922 of $237.70 is $16.27. 

If certain of these articles were packed for shipment as stated. 
evidence showing the weight of such packages may be submitted. 
‘The 25 percent tare will not be added to the weight actually 
packed. 


(A-87110) 
DRAFTS—ORIGINALS AND DUPLICATES—PAYMENT PROCEDURE 


Duplicate drafts drawn under current as distinguished from lapsed appro- 
priations may be honored in the same manner as original drafts provided 
there is a proper safeguarding of the interests of the United States through 
the furnishing of an affidavit of loss, bond of indemnity administratively 
approved, and evidence that payment of original has been stopped, but 
claims of payees or other owners of drafts, original or duplicate, drawn 
under lapsed appropriations are for settlement by the General Accounting 
Office. 


Acting Comptroller General Elliott to the Secretary of State, August 9, 1937: 
There has been considered your letter dated June 18, 1937, as 
follows: 


Occasionally drafts drawn by officers in the Foreign Service are lost in transit 
to the United States. When the loss of a draft is verified, the officer is in- 
structed to furnish the required bond, draw a duplicate draft, and have it 
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placed in the same channels as was the original for delivery to the Department. 
Under present procedure, when the draft is received it is transmitted to the 
General Accounting Office, together with the bond, for direct settlement. 

For the purpose of having payment of such a duplicate draft expedited, it is 
suggested that immediately upon receipt of the required indemnity bond, it be 
forwarded to your office for approval, after which it should be returned to the 
Department in order that it may accompany the duplicate draft which, upon 
receipt, will be transmitted to the chief disbursing officer for payment in the 
usual manner. This procedure is desired in order to effect payment within the 
five day sight period. When payment is delayed beyond that period, instances 
of which are known, the necessity therefor is not understood by foreign banking 
institutions and must be explained. 

You are doubtless aware that any difficulty experienced by a bank in connec- 
tion with the handling of drafts cannot but result injuriously to the credit 
standing of the United States abroad, and in order that the transaction of 
public business by the Foreign Service may not be hampered through avoidable 
delays in payment, it is hoped that the procedure suggested will receive your 
favorable consideration and approval. 


This office is in sympathy with any proper efforts of your Depart- 
ment to expedite the payment of duplicate drafts drawn on the Secre- 
tary of State by Foreign Service officers in lieu of original drafts lost 
in transit. However, it is believed the desired object may be attained 
without resorting to the procedure suggested in your letter. 

It appears from records available in this office that cases of this 
character submitted here for direct settlement have involved, for the 
most part, drafts originally drawn under appropriations which were 
still current at the time the duplicate drafts were presented for pay- 
ment. While settlements have been made by this office in such cases 
whether involving current or lapsed appropriations, there are for 
consideration in this connection decisions of the former Comptroller 
General dated December 15, 1923, and April 24, 1924, 3 Comp. Gen. 
372, 799. The first decision held that settlements in favor of payees of 
consular drafts, based on duplicate drafts drawn against lapsed 
appropriations, may not be authorized while the original drafts are 
outstanding, in the absence of a bond of indemnity and affidavit of 
loss. However, it was stated, in part, in reconsideration of that deci- 
sion, dated April 24, 1924, 3 Comp. Gen. 799, 800, as follows: 


Your attention is invited to the fact that the decision of which reconsideration 
is requested dealt only with settlement by this office in favor of the payee of 
a duplicate consular draft while the original was outstanding and the amount 
thereof was charged to an appropriation which had lapsed to the surplus fund, 
necessitating a restoration before payment could be effected. * * * 

. * * = * ™ * 


Furthermore, the requirement for furnishing an affidavit of loss and bond of 
indemnity was not intended to prevent, and does not prevent, the Department 
of State from honoring duplicate drafts drawn against funds under its control 
where no action by this office is required. In the audit of accounts involving 
such payments, credit therefor will be allowed only upon a proper showing that 
appropriate action has been taken in the Department of State to guard against 
payment on the original draft. 


Where the proposed payment on the duplicate draft is under a 
current appropriation as distinguished from an appropriation which 
has lapsed to the surplus fund, there would appear no legal objection 


81276"—38——_10 
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to the honoring of the duplicate draft in the same manner as original 
drafts, provided proper showing be made in each case in the audit 
that the interests of the United States have been safeguarded against 
presentation of the original draft. For such purpose the affidavit of 
loss and bond of indemnity now uniformly required in such cases, 
administratively approved by the proper officer of your department, 
and a statement that payment of the original draft has been stopped 
would appear the proper method to be followed in such cases, 

Claims of payees or other owners of drafts, original or duplicate, 
drawn under appropriations which have lapsed to the surplus fund, 
will necessarily continue to be for direct settlement by this office. 
3 Comp. Gen. 269, 372. 

It is believed the procedure herein set forth is preferable to that 
suggested in your letter in that it will avoid any possible unnecessary 
delay in the payment of duplicate drafts, will safeguard the interests 
of the Government by an adequate accounting, and thus will fully 
meet the objectionable features set forth in your submission. 


(A-87447) 


‘SST. ELIZABETHS HOSPITAL—PENSIONER INMATES—TRANSFERS TO 
VETERANS’ ADMINISTRATION FACILITIES—DISPOSITION OF 
PENSIONERS’ FUNDS 


‘Where a pensioner inmate of St. Elizabeths Hospital is transferred to a 
Veterans’ Administration facility, pension moneys credited to the veteran’s 
account while at the hospital should be transferred to the facility con- 
cerned. 16 Comp. Gen. 522, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 9, 1937: 


Your letter of July 2, 1937, is as follows: 


Reference is made to the case of Frank A. Ormes, C—2411770, who is a pen- 
sioner of this Administration because of his service in the War with Spain. 

Mr. Ormes was transferred from St. Elizabeths Hospital, Washington, D. C., 
to the Veterans’ Administration facility, Perry Point, Maryland, April 8, 1937. 
Under date of April 27, 1937, the following letter was received in this office 
from the facility at Perry Point, Maryland: 

“This office is in receipt of Treasurer’s check no. 4027, dated April 22, 1937, 
in amount $1,009.03, drawn to the order of Frank A. Ormes, symbol no. 89-602, 
representing funds transferred from St. Elizabeths Hospital, Washington, 
D. C., where the above named patient was formerly hospitalized. 

“Owing to his mental condition, Mr. Ormes has refused to endorse this 
check, and, therefore, the amount cannot be placed to his credit. It is re- 
‘quested that central office advise us what steps should be taken to make these 
funds available, as Mr. Ormes is badly in need of clothing at the present time.” 

Upon the receipt of this letter the following communication was addressed 
to the superintendent, St. Elizabeths Hospital, Washington, D. C., May 7, 1937: 

“The attached copy of a letter received from the Veterans’ Administration 
facility, Perry Point, Maryland, dated April 27, 1937, with reference to the 
above captioned veteran, which letter is self-explanatory, is forwarded for your 
attention and appropriate action. 

“In this connection attention is called to section 1 of the act of February 2, 
1999 (U. S. C., title 24, section 165), which provides that where a pensioner 
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is transferred from St. Elizabeths Hospital to a National Home for Disabled 
Volunteer Soldiers, any pension money to his credit at said hospital shall be 
transferred to said home. 

“By act of July 3, 1930 (Public, 536, Tist Congress) the National Homes for 
Disabled Volunteer Soldiers ceased to exist or lost their identity and said 
homes are now known as Veterans’ Administration facilities. The Comptroller 
General of the United States in his decision, A-56259, dated April 23, 1935, 
points out that all Veterans’ Administration facilities equipped for the purpose 
of furnishing domiciliary care to pensioners such as was formerly furnished 
by the National Home for Disabled Volunteer Soldiers may be considered a 
redistribution of the functions of former homes and/or the creation of new 
homes within the meaning of the 1930 act. 

“Since it appears that the former National Homes for Disabled Volunteer 
Soldiers and Veterans’ Administration facilities are placed in the same cate- 
gory, the disposition of funds upon transfer of a patient from St. Elizabeths 
Hospital to a Veterans’ Administration facility may be made in accordance 
with the act of February 2, 1909. Accordingly, it appears that the check should 
have been drawn to the manager, Veterans’ Administration facility, Perry 
Point, Maryland, for credit to the veteran. 

“It is requested that this Administration be advised in the premises at an 
early date.” 

In answer to the above letter the assistant to the superintendent of St. 
Elizabeths Hospital, under date of May 12, 1937, replied as follows: 

“This will acknowledge the receipt of your communication dated May 7, 
1937, your reference Ormes, Frank A., C-2411770, DAB-B, War with Spain, 
together with a copy of the letter addressed to you April 27th by Dr. D. D. 
Campbell, manager of Veterans’ Administration facility, Perry Point, Md., 
regarding U. S. Treasury check no. 4027, dated April 22, 1937, for $1,009.03, 
drawn to the order of Frank A. Ormes, recently transferred to the Perry Point 
facility. 

“The various points in your letter have been carefully noted. However, in 
a decision of the Comptroller General dated ‘November 25, 1936, A-67159, the 
Comptroller stated that funds received here from the Veterans’ Administration 
for veterans cannot be returned to that Administration, except in the case 
of a necessary refund. In addition to this circumstance, the attempt has been 
made in several cases to procure the disbursement of the balance of funds re- 
maining here to the credit of veterans to the Veterans’ Administration facility 
to which those veterans had been transferred after discharge, but this action 
‘was not permitted by the General Accounting Office. 

“As the check in question covering the balance of funds to Mr. Ormes’ 
credit here is now in the hands of the manager of the Perry Point facility, 
the proper suggestion would appear to be that that check be forwarded the 
Comptroller General, with the request that the General Accounting Office en- 
dorse the check for collection by the Perry Point facility for credit there to the 
account of Mr. Ormes. 

“In order to secure a direct determination of the questions which you have 
raised, however, for guidance in future cases, we shall be glad, when the occa- 
sion next arises requiring settlement of the balance of funds to the credit here 
of a veteran transferred to a veterans’ facility, to prepare the voucher cover- 
ing the funds for payment to that facility and when signed by the facility 
manager we shall be glad to transmit a voucher to the Comptroller General’s 
Office for a review of the matter and a decision.” 

Upon Mr. Ormes’ transfer from the St. Elizabeths Hospital to Veterans’ 
Administration facility, Perry Point, Maryland, the acting superintendent ad- 
vised this Administration on April 8, 1937, that the patient was being dis- 
charged from further care and treatment by that hospital as unimproved for 
transfer to the Veterans’ Administration facility. Upon receipt in this office 
of the report of neuropsychiatric examination conducted by the medical staff 
at Perry Point, Maryland, May 6, 1937, the Central Disability Board rated 
the veteran incompetent and insane, 100% disability, under date of May 28, 
1937. 

As it is believed that the pension money on hand at St. Elizabeths Hospital 
to the credit of the incompetent veteran, Frank A. Ormes, should have been 
paid to the manager of the Veterans’ Administration Facility, Perry Point, 
Maryland, in accordance with the act of February 2, 1909, and that your deci- 
sion, A-67159, dated November 25, 1936, referred to in the letter from St. 
Blizabeths Hospital, pertains to the disposition of pension funds upon death of 
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the patient and is not applicable where a patient is transferred from St. Eliza- 
beths to a Veterans’ Administration facility, the question is being submitted to 
you for consideration and advice as to the proper procedure for handling pen- 
sion money under the circumstances that exist in this case. 

It will be appreciated if a decision is rendered on this question as soon as 
possible, inasmuch as the facility at Perry Point, Maryland, has forwarded to 
this office for advice eight public vouchers, form 1034, received from St. Eliza- 
beths Hospital, to be signed by the respective payees, all of whom are incom- 
petent, so that the balance of pension funds to their credit may be paid direct 
to them. 
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The decision of November 25, 1936, A-67159 (16 Comp. Gen. 522), 
upon which the Superintendent of St. Elizabeths Hospital relies in 
support of his views that “funds received here from the Veterans’ 
Administration for veterans cannot be returned to that Administra- 
tion, except in the case of a necessary refund”, held, in pertinent part, 
as follows: 




















“Question No. 7 





“In this connection the following question also arises: Should pension or 
other funds received from the Veterans’ Administration by Saint Elizabeths 
Hospital be returned to them at their request during the life of the pensioner? 
Also, should funds of this nature be returned to the Veterans’ Administration 
at their request after the patient’s death? Requests of this nature both during 
the life and after the death of the pensioner are received by the hospital occa- 
sionally, and it is desirable to know what action is permissible under the cir- 
cumstances.” 

Under section 23 (2) of the War Risk Insurance Act, as amended, 42 Stat. 
1374, it was provided, in the case of payments to officers in charge of institu- 
tions in which compensable veterans were inmates, that: 

“ * * * All funds so held shall be disbursed under the order of the Direc- 
tor and subject to his discretion either to the chief executive officer of the 
asylum or hospital in which such person is an inmate, to be used by such officer 
for the maintenance and comfort of such inmate, subject to the duty to ac- 
count to the United States Veterans’ Bureau and to repay any surplus at any 
time remaining in his hands in accordance with regulations to be prescribed 
by the Director; * * *.” 

However, the World War Veterans’ Act of June 7, 1924, 43 Stat. 607, section 
601 of which repealed the War Risk Insurance Act, as amended, while provid- 
ing under section 202 (7) thereof (44 Stat. 795) for the payment of compensa- 
tion to the chief officer of an institution in which an insane veteran was hos- 
pitalized, contained no specific direction that-any “surplus” at the institution 
was to be returned to the Veterans’ Administration. Neither do the provisions 
of Veterans’ Regulations, no. 6 series, issued pursuant to title I of the act of 
March 20, 1933, 48 Stat. 8, appear to contain any specific direction that any 
“surplus” to the account of the insane veteran at the institution be returned 
to the Veterans’ Administration—the only specific requirement, apparently, 
being that payments of benefits to the chief officer in the case of insane veterans 
are “to be properly accounted for by said chief officer and to be used for the 
benefit of such disabled veteran.” 

With respect to inmates properly coming within the purview of the 1909 act, 
therefore, there appears no authority—and none has been cited—for returning 
to the Veterans’ Administration any portion of pension or other funds to the 
credit of the inmate at the institution either during the lifetime of the inmate 
or upon his death—the disposition of such funds appearing for administering 
under the 1909 act and applicable regulations issued thereunder—except, of 
course, to the extent that other statutes are for application such as in the case 


of inmates committed to Saint Elizabeths Hospital by United States Soldiers 
Home. * * 












































































































































There is not involved in your submission any returning to the Vet- 
erans’ Administration of pension moneys credited to the veteran’s 
account at St. Elizabeths Hospital. On the contrary, the so-called 
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“returning” in the situation here presented involves nothing more 
than the transferring of such moneys to the facility to which the in- 
mate was transferred. In other words, section 1 of the act of Feb- 
ruary 2, 1902, 24 U. S. C. 165, requires, in effect, that such moneys 
follow the inmate. In the referred-to decision the inhibition against 
the returning of the moneys to the Veterans’ Administration had 
reference only to cases where the veterans were still inmates of St. 
Elizabeths Hospital, or where they had died thereat, and the word 
“return” as there used contemplated the covering back into the ap- 
propriation as distinguished from the transferring of the money to 
the credit of the transferred inmate, such as here involved. Obvi- 
ously, therefore, the situation presented in your submission is not 
controlled by the decision in question. 

The check which was drawn to the order of Mr. Ormes may be sub- 
mitted to this Office for appropriate endorsement thereof for collec- 
tion by the manager, Veterans’ Administration Facility, Perry Point, 
Md., or it may be returned to St. Elizabeths Hospital for cancelation 
and the issuance in lieu thereof of a check in favor of the manager, 
Veterans’ Administration Facility, Perry Point, Md., so that the pro- 


ceeds thereof may be credited to the veteran’s account and thus be 


available for his benefit. 
Your submission is answered accordingly. 


(A-87948) 


PURCHASES—GOVERNMENT AGENT DEALING WITH OWN FIRM— 
GOVERNMENT LIABILITY FOR SUPPLIES INVOLVED 


‘The purchasing by a Government agent from a firm of which he is a member 
is a violation of section 41 of the Federal Criminal Code, 35 Stat. 1097, 
and imposes no legal obligation on the Government for payment of the 
supplies involved. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 
9, 1937: 

In reference to disallowances of credit for $69.67, $35, and $304.50, 
paid to A. MacArthur Co. of Wagon Mound, N. Mex., on vouchers 
3860, 4010, and 4083, of the April 1934 accounts of N. Hesterly, 
disbursing agent, symbol 95-127, there was received a letter of June 
2, 1937, from D. E. Love, United States Treasury State disbursing 
officer, Santa Fe, N. Mex., as follows: 

There is given below a complete summary of the facts relative to circum- 
stances concerning the payments as made to above vendor for materials fur- 
nished the Civil Works Administration of New Mexico, required in the prose- 
cution of C. W. A. projects approved for Mora County. 

Mr. A. S. MacArthur of Wagon Mound, New Mexico, was appointed by the 
State Civil Works Administration in December 1933 to act as certifying officer 


and approving officer for Mora County, and in such capacity he did serve with- 
out remuneration. It must be understood that Mr. MacArthur was without 
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knowledge that the contractor and/or vendor, and the approving officer cer- 
tifying the above vouchers in question was in conclusion, an agreement between. 
the Government and an employee, and that payment of a voucher under such 
circumstances is considered as being unauthorized, and contrary to policy 
and also in contravention of section 41 of the Federal Criminal Code, 35 
Statute 1097. 

Reply to exception dated November 7, 1936, submitted a statement from 
MacArthur Co., wherein statement was made that “all merchandise sold the 
C. W. A. were first bid on and the bids were approved by the local committee 
before the order was given and in no way was the A. MacArthur Co. given the 
preference.” Therefore after award was made to A. MacArthur Co. from 
submission of verbal bids, the preparation of the purchase order and voucher 
required the affixing of signature of a designated approving officer authorized 
to act on behalf of the Federal Government. Inasmuch as Mr. A. 8. Mac- 
Arthur was acting in absolute good faith and in the interest of the Govern- 
ment, his written approval was affixed to the vouchers, which later proved to 
be in violation of this statute. If the local committee or the approving officer 
had been cognizant of such statute, proper steps would have been taken to 
acquire the correct approval, as these transactions were strictly bona-fide and 
altogether in accordance with regulations providing for the procuring of 
materials and/or services required by “public exigency”, and falls within the 
provisions of the Executive order signed by the President Feb. 15, 1934, Public 
Act No. 93, 73rd Congress. 

Inasmuch as section 41 of the Federal Criminal Code, 35 Statute 1097, does 
not prohibit an employee from contracting with the Government, provided 
said employee does not act as agent for the Government in negotiation, and 
in view of the fact that in accordance with the Executive order of Feb. 15, 
1934, the certifying officer becomes the responsible officer for items appearing 
on the voucher, we submit herewith properly executed vouchers to supplant, 
and to be used as correctly certified vouchers covering the payments in 
question for the delivery of materials made by A. MacArthur Company. 

In view of the facts related herein, and with submission of correctly cer- 
tified vouchers signed officially by a designated and appointed certifying and 
approving officer for the Civil Works Administration for New Mexico, it is. 
respectfully requested that a review of this case be made to the end that 
clearance will be obtained for these exceptions taken in my account. 


It appears that A. S. MacArthur, a member of the firm of A. 
MacArthur Co., procured from his company the supplies paid for 
on the involved vouchers, after informal bids had been received, on 
purchase orders evidencing the informal agreement signed by him- 
self as purchasing agent for the Civil Works Administration. It 
appears also that he signed the administrative certificate on the 
purchase vouchers. Credit for the payments was disallowed for 
the reason that the purchases were made in contravention of the 
provisions of section 41 of the Federal Criminal Code, 35 Stat. 1097, 
as follows: 
No officer or agent of any corporation, joint stock company, or association, 
and no member or agent of any firm, or person directly or indirectly interested 
in the pecuniary profits or contracts of such corporation, joint stock company, 
association, or firm, shall be employed or shall act as an officer or agent of the 
United States for the transaction of business with such corporation, joint stock 
company, association, or firm. * * * 

The prohibition contained in said statute is against the employ- 
ment as a contracting officer of the Government of any person who 
is an officer or agent of any corporation, joint stock company, asso- 
ciation, or firm, with which a contract is to be made or who directly 
or indirectly is interested in the pecuniary profits or contracts of 
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such corporation, etc. The statute specifically covers the case of a 
contracting officer dealing directly with his firm, as in this instance, 
and the purchases as made cannot be regarded as imposing any legal 
obligation on the Government. The vouchers now submitted to 
supplant the original vouchers, and to be used as correctly certified 
vouchers covering the payment in question do not meet the legal 
requirements of the situation. 

The disallowance of credit for the payments in question must be 
and is sustained. 


(A-88056) 
SOCIAL SECURITY ACT—PAYMENT OF AMOUNTS DUE MINORS 


In view of the general authority in section 205 of the Social Security Act, 
49 Stat. 624, regarding payments in amounts not in excess of $500, with- 
out administration, to persons found by the Social Security Board to be 
entitled thereto under State laws, amounts due a minor under sections 
203 and 204 of the act, may be paid directly to him, where no guardian 
has been appointed, upon determination by the Board that he possesses 
sufficient responsibility, or to an adult with whom the minor resides, 
who acts as guardian in faet or stands in loco parentis, but the limiting 
of such payments to $50 instead of $500 appears advisable. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
August 9, 1937: 


Your letter of July 30, 1937, is as follows: 


Section 205 of the Social Security Act provides as follows: 

“If any amount payable to an estate under section 203 or 204 is $500 or 
less, such amount may, under regulations prescribed by the Board, be paid to- 
the persons found by the Board to be entitled thereto under the law of the 
State in which the deceased was domiciled, without the necessity of com- 
pliance with the requirements of law with respect to the administration of 
such estate.” 

On page 32 of the Finance Committee report and page 20 of the Ways 
and Means Committee report to the bill the following explanation appears: 

“Section 205. If the amount payable to an estate under section 203 or 204 
is $500 or less, the Social Security Board may pay it directly to the persons 
it determines to be entitled thereto under the law of the State in which the 
deceased was domiciled.” 

The general effect of this provision appears to be that without the neces- 
sity of administration, including incidental court orders as to distribution, 
the Board may pay such persons as it determines would be such distributees. 
The purpose of the provision appears to be to save expense incident to admin. 
istration. Hearings on H. R. 7260, before the Senate Finance Committee 
May 14, 1935, page 117. 

Under the laws of some States, in the administration of a deceased's estate, 
an order of distribution may under stated conditions provide for payment direct 
to the minor, or on his behalf, to specified individuals such as his parent 
or person standing in loco parentis. 

Where there are such applicable provisions, and it appears clear that such 
order would be entered as part of formal administration of the deceased’s 
estate, under certain circumstances, the Board would like to make payment 
without requiring administration or the entry of such order. These conditions 
would include: 

(a) The absence of administration or contemplated administration of the 
deceased’s estate. 

(b) A benefit payment of such small amount as to be exhausted or largely 
exhausted in paying the expense of securing a court order for payment, or for 
the appointment of a guardian. 
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The Board in requesting your opinion in the premises is faced with many 
small claims which beneficiaries will forfeit because of the expense involved, 
if administration or the appointment of a guardian is necessary. Typical 
of these is the pending case where the total payment is $8.16. The widow 
is entitled to one-third and the minor child two-thirds. Under State law, 
while the mother is not ipso facto guardian of the minor’s estate, in the settle- 
ment of estates or otherwise, an order may be entered paying small sums 
to the parent. 

In case any payments under the above conditions would meet with your 
approval, the Board would appreciate your suggestion as to the maximum 
amount which should be so payable. 

In the absence of administration or contemplated administration 
of the estate of a deceased beneficiary, section 205 of the Social 
Security Act authorizes the Board, when the amount does not exceed 
$500, to make payment “to the persons found by the Board to be 
entitled thereto.” Accordingly, when a small amount is found due 
a minor for whom no guardian has been appointed payment may be 
made directly to the minor by your Board if it shall determine that 
the minor possesses sufficient responsibility. Likewise, where a 
minor is residing with an adult who acts as guardian in fact or who 
stands in loco parentis to the minor, the payments of small sums 
due the minor may be made directly to such without formal ap- 
pointment as guardian. 15 Comp. Gen. 921, 16 id. 619. There is 
authority in section 205 to make such payments up to the amount 
of $500, but it is suggested that your Board consider the advis- 
ability of making such payments only in cases in which the amount 
involved does not exceed $50 because if payments in larger amounts 
are so made there would appear to be a greater probability of the 
funds being wasted instead of being applied to the proper benefit of 
the individual. 


(A-87459) 


ELECTRICITY—ERECTION OF TRANSMISSION LINE AT GOVERNMENT 
EXPENSE—REIMBURSEMENT THROUGH SERVICE CHARGES—EFFECT 
OF SERVICE ABANDONMENT 


Where contract for electric service provided for payment by the Government of 
the cost of construction of a transmission line, and that contractor would 
reimburse the Government by refunding a portion of each bill for elec- 
tricity until the entire cost had been refunded but that no refunds would 
be made after ten years from beginning of service, and project for which 
electricity was procured was abandoned within the ten-year period, the 
contractor is not required to make further refunds unless and until 
electric service is resumed within said period, but no Government officer 
may release the right to such refunds in the absence of adequate con- 
sideration, notwithstanding the present abandonment, or that said aban- 
donment might become permanent. 


















Acting Comptroller General Elliott to the Secretary of Commerce, August 10, 
1937: 


There has been received your letter of July 2, 1937, as follows: 


There is enclosed a copy of a letter of December 23, 1936, from the Citizens’ 
Utilities Company at Kingman, Arizona, to the airways district manager at Oak- 
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land, California, concerning contract C18a-837 [C6ba—138] of June 16, 1931, 
entered into by the Government with the Public Utilities Consolidated Cor- 
sr for electric service at an airways radio range station at the Kingman 
airport. 

The contract required the construction of a transmission line at a cost to 
the Government of $1,400.00 to be paid on completion of the line, and contained 
the following provision: 

“It is further understood and agreed that the title, including maintenance, 
depreciation, operation, and liability of this line is to remain with the Public 
Utilities Consolidated Corporation and in the event that the Department of 
Commerce should secure from the Transcontinental and Western Air, Inc., a 
waiver of the 15% refund clause existing in the transmission line contract 
between Public Utilities Consolidated Corporation and Transcontinental Air 
Transport, Inc., then the power company will refund, monthly, 15% of the 
bills paid for electric power and light service of the airway radio range station 
until the whole $1,400.00, without interest, shall have been refunded to the 
Department of Commerce, except that no refunds shall continue or be made 
beyond ten years from the date of beginning of service.” 

The waiver was obtained and refunds were made in accordance with the 
enclosed statement. 

The radio range station at Kingman, to which the service was furnished, 
has been abandoned and no service has been obtained since December 24, 
1934. The total amount which has been refunded by the contractor is $460.71. 
The Citizens’ Utilities Company, in its letter of December 23, states that no 
further refund of the construction contribution is possible unless service is 
furnished and paid for, and requests to be informed whether the contract 
should be considered cancelled and the “unrefundable portion of the construc- 
tion contribution forfeited.” 

This service is no longer required and the contract should, therefore, be con- 
sidered terminated. Your decision is respectfully requested as to whether the 
right to a further refund is forfeited or whether the contractor is required to 
refund the balance of the $1,400.00 or any portion thereof. 

In this type of contract, when the construction of a pole line is necessary, 
we have regarded the pole line charge as a sort of connection charge and not 
the outright purchase of the pole line. It is a guarantee that if the company 
furnishes the service, the Government will purchase enough current to re- 
imburse the company in the form of revenue for the expense of providing 
the service. If it is your opinion that a further repayment to the Government 
is necessary and you consider that it is something less than the unrefunded 
portion of the $1,400.00, it would appear that the amount to be repaid should 
equal the present salvage value of the line. 


The relationship between the Citizens’ Utilities Co. and the Pub- 
lic Utilities Consolidated Corporation, with which company the con- 
tract in question was made, is not established but for the purposes 
of the submission here made it will be assumed that the two com- 
panies are one and the same. 

The amount paid by the Government to the company for the con- 
struction of the pole line in the instant case is properly for viewing 
as a connection or service charge, and the agreement that this pay- 
ment was for refunding at the rate of “15 percent of the bills paid 
for electric power and light service to the airway radio range sta- 
tion until the whole $1,400, without interest, shall have been re- 
funded”, with the further provision that “no refunds shall continue 
or be made beyond 10 years from the date of beginning of service”, 
seems based upon the theory if the aggregate payment by the Gov- 
ernment for the current furnished during the period not exceeding 
10 years should equal or exceed $9,333.33 the profit to the company 
would warrant the absorption by it of the expenditure made by the 
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Government in reference of the cost of the installation of the pole 
line here involved. A-15724, September 30, 1926; A-38113, August 
29, 1931; A-45236, November 15, 1932. Since the radio range sta- 
tion was abandoned prior to the expiration of a period during which 
the company could have absorbed the charge in question, it neces- 
sarily follows that the company is not required to make further re- 
funds unless and until electric power and lighting service be resumed 
at the station prior to the expiration of the limitation period fixed in 
the contract, or within such extended period as might be agreed 
upon in the event of the resumption of the service. 

Whether service may be required to be resumed at the option of 
the Government within the 10-year service period which apparently 
will not terminate until sometime after June 16, 1941, is an unknown 
factor. No officer of the Government, however, in the absence of 
adequate and compensatory consideration has the power to release 
the right vested under the contract to have refund of 15 per centum 
of any power- and light-service bills paid during the 10-year service 
period, and aside from the fact of the reported $939.29 ($1,400 less 
$460.71), which has not been as yet refunded, of the expenditure in- 
curred from the public funds there is no evidence presented from 
which might be determined what would constitute adequate consid- 
eration for surrender of the Government’s rights. Refunds are 
earned through the company furnishing the service. The mere fact 
that service is not being obtained, and that the abandonment of the 
line may be permanent, does not justify at this time a conclusion of 
any forfeiture by the United States, if such a forfeiture is possible 
through action of Government representatives, which is not to be 
understood as here conceded. Specifically you are informed that 
present abandonment of the radio range station at Kingman may 
not be accepted ipso facto to have terminated or forfeited right to 
further refund under the contract. 


(A-88030) 


SET-OFF—RETIREMENT DEDUCTIONS—BONDED OFFICER’S 
INDEBTEDNESS 


former Government officer may not be paid amount to his credit in the retire- 
ment fund until his disbursing accounts have been finally settled and full 
amount of his indebtedness determined, notwithstanding existence of sur- 
ety bond, it being well established that the Government may first apply 
all available assets in its possession, including both unpaid salary and 
the amount in the retirement fund to credit of a defaulting officer or em- 
ployee, toward liquidation of his indebtedness before resorting to its 
remedy under his bond. 

‘The prohibition contained in section 1766, Revised Statutes, against payment 
of compensation to any person in arrears to the United States until he 
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has accounted for and paid into the Treasury all sums for which he may 
be liable, is applicable alike to unpaid compensation and retirement 
deductions. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 10, 
1937: 


Your letter of July 29, 1937, is as follows: 


Reference is made to decision A-79134 addressed to the Secretary of Agri- 
culture, based on his letter of April 9, 1937, which decision is briefed as follows: 


“COMPENSATION AND RETIREMENT DEDUCTIONS—SET-OFF PRIOR TO DEBTOR’S APPLICA- 
TION FOR AMOUNTS DUE 


“The exercising of the common-law right of the Government to apply moneys 
due a debtor from the Government in liquidation of a Government indebtedness 
is not dependent upon the debtor filing u claim for the moneys otherwise due, 
and, should the debtor’s final salary as a former Government employee not be 
sufficient for complete liquidation, request should be made upon the Civil 
Service Commission for application of the amount to his credit in the retire- 
ment fund, in whole or in part as the case might be, in further liquidation 
of the indebtedness.” 

In a decision dated March 31, 1934 (.A-53939), addressed to this Department 
in the case of Benton D. Wolfinger, an employee at the Flathead Agency, 
Montana, your office used the following wording: 

“It is a well settled principle of law with reference to the liability of sureties, 
that in the absence of express terms stipulating otherwise their liability is 
co-extensive with that of the principal, the surety being answerable absolutely 
for the default of the principal. Whittaker v. United States Fidelity and 
Guaranty Co., 300 Fed. 129. It has been held, however, that it is legal and 
proper for the Government to apply all available assets of a defaulting officer 
or employee which are then in the possession or control of the Government 
against any indebtedness of said oflicer or employee to the United States before 
resorting to its remedy under a surety bond. But this right of set-off is 
inherent in and confined solely to the Government and cannot be claimed as a 
matter of right by the surety to relief from its responsibility under the bond 
agg for the protection of the Government. 2 Comp. Gen. 579; 4 id, 112; 
7 id. 305. 

“* * * You are advised, therefore that the Aetna Casualty and Surety 
Company should be required to pay immediately the full amount of the oflicer's 
indebtedness to the United States, less the amount of accrued and unpaid annu- 
ity installments, or other credits, that may be due and payable at the time 
demand is made on the surety.” 

A question has arisen as to whether, where an employee is bonded to the 
Government, it is proper immediately to impound all money to his credit in the 
retirement fund or to wait until final settlement of his accounts has been 
made by the General Accounting Office and then call upon the bonding company 
for reimbursement for any indebtedness against the United States. 

It would seem from the language employed in the decision of March 31, 1934, 
supra., that where a final settlement of a bonded disbursing officer’s accounts 
has not been effected and it is not therefore possible to file a claim with his 
surety, the amount to his credit in the retirement fund should be released 
upon receipt of his application for the withdrawal thereof. As a case in point: 
Wade Crawford, Superintendent of the Klamath Indian Agency, Oregon, was 
separated from the Service effective Miiy 15, 1987. He carried a bond to the 
United States in the amount of $75,000.00, executed by the Maryland Casualty 
Company. There are now pending in the General Accounting Office certain 
exceptions to his accounts and final settlement of his accounts by that office 
has not been made, nor does it seem probable that it will be made for some 
time. Immediately upon Mr. Crawford's separation he made application for a 
refund of retirement deductions due him, but acting upon notice from this 
Department of possible indebtedness to the United States it is understood that 
the Civil Service Commission is not taking any action on his request. His 
tend is sufficient to cover any indebtedness now apparent and in view of this 
fet and in light of the decision in the case of Benton D. Wolfinger, previously 
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cited, it is requested that this Department be advised as to whether the Civil 
Service Commission may be asked to release the retirement money due Mr. 
Crawford. 


The rule is well established that the Government may first apply 
all available assets in its possession, including both unpaid salary 
and the amount in the retirement fund belonging to a defaulting 
officer or employee toward liquidation of the indebtedness, before 
resorting to its remedy under the bond of the officer or employee. On 
this basis alone, it is proper for the Civil Service Commission to 
suspend action on the claim of this defaulting employee for refund 
of the retirement deductions until his accounts have been finally 
settled and the full amount of his indebtedness has been determined. 

Further, section 1766, Revised Statutes, provides in part as follows: 

No money shall be paid to any person for his compensation who is in arrears 
to the United States, until he has accounted for and paid into the Treasury 
all sums for which he may be liable. * * * 

In applying this statute no distinction has been made between 
unpaid compensation and retirement deductions to the credit of a 
defaulting officer or employee in the retirement fund. Decision of 
April 5, 1937, A-84524. Aside from the general rule above stated 
the quoted section of the Revised Statutes would preclude payment 
to Wade Crawford of the amount to his credit in the retirement fund 
under the circumstances stated in your letter. 


You are advised, therefore, that notwithstanding the bond may be 
sufficient to cover any indebtedness now apparent, the Civil Service 
Commission may not be requested to release the amount to the credit 
of Mr. Crawford in the retirement fund. The Civil Service Com- 
mission is being furnished a copy of this decision. 


(A-88085) 


CHECKS—PERSONAL—ADMINISTRATIVE ACCEPTANCE TO OFFSET 
EXCESS AMOUNT OF GOVERNMENT CHECK 


Where, in connection with the purchase of land, its value becomes substantially 
lessened before payment is accomplished, the matter of payment may not 
be adjusted administratively: by acceptance of vendor’s personal check for 
the excess amount of Government check simultaneously delivered to him, 
but the Government check should be transmitted to the General Accounting 
Office for consideration as to its cancelation and the issuance of a new 
settlement in the proper amount. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 10, 
1937: 


Your letter of July 31, 1987, is as follows: 


In the acquisition of lands by the Resettlement Administration at the time 
the purchase price is tendered by the attorney in the field, it occasionally 
happens that the vendor is unable to convey the amount of property for which 
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the check is drawn. Such inability may arise because timber or buildings on 
the land have been damaged or destroyed subsequent to the survey of the Reset- 
tlement Administration or because there is a defect in the title to certain of the 
lands which, while noticed by the Attorney General in his preliminary opinion, 
can not be cured. 

As you are aware, when the Attorney General’s preliminary opinion is 
received stating that when the requirements enumerated in such opinion are 
met, a valid title will vest in the United States, a check in the amount stated 
in the contract, less any deductions for lands which it appears at that time can 
not be conveyed or for damages to or destruction of which the Government is 
cognizant at that time, is drawn in favor of the vendor. But occasionally, after 
the check has been drawn, the improvements or timber on the land may be 
damaged or destroyed or it may then become apparent for the first time that 
certain defects cannot be cured, or the vendor may have sold a portion of his 
land which the Government had contracted to purchase. The customary pro- 
cedure would probably require, under section 236 of the Revised Statutes, as 
amended (31 U. S. C. sec. 71), that the check be submitted to the General 
Accounting Office for direct settlement, but a custom has developed, without any 
specific instructions from the Administrator or the Secretary of Agriculture, 
whereby in cases in which the vendor voluntarily offers so to do, a check or 
money order representing the amount of the damage or destruction to timber 
or buildings, or the value of the land which he has contracted to convey but 
cannot, is accepted by the attorney on behalf of the United States, and the 
Government's check drawn in favor of such vendor is delivered to him. 

Some of the attorneys have forwarded the checks or money orders to Wash- 
ington through the Department of Justice; and others to Washington through 
the project or regional office of the Resettlement Administration. While such 
settlements have not yet been questioned by your office, there would seem to be 
some doubt as to whether, without your express approval, the making of such 
settlements should be continued, and your approval of the practice is therefore 
requested if consistent with your policy. The Resettlement Administration feels 
that in cases in which the amount of the refund may be definitely ascertained 
and does not exceed $300, in the interest of economy of time and appropriated 
moneys you might authorize the making of settlements by the attorneys in the 
field. 

Because of the manner in which the appraisal of the property is itemized, it 
is an easy matter, from an administrative point of view, for the amount of the 
refund to be determined. In the majority of the cases the purchase price of 
the land and improvements which the Resettlement Administration is acquiring 
is based upon the appraised value of such land and improvements at approxi- 
mately the same time that the option was taken. It would therefore seem that 
since such purchase price does not reflect depreciation or appreciation from the 
time the option was obtained, the amount of the adjustment need not reflect 
the amount of any depreciation or appreciation in the value of such land and 
improvements. 

While, as stated above, in most cases the purchase price and the appraised 
value of the land and improvements are identical, cases occasionally arise in 
which the purchase price as stated in the option will be either greater or less 
than the appraised value. In such cases the adjustment would be made on a 
pro rata basis by determining the proportion of the total appraised value of the 
damaged or destroyed property or of the land which the vendor can not convey 
and apportioning it to the contract price. 

It is probable that in some cases the vendor would object to the settlement 
proposed and the matter would, of course, in that event be submitted to you 
for settlement. 

If you approve the procedure as requested, the refunds will be credited to the 
appropriation from which payment for the land is made rather than covered 
into the Treasury as miscellaneous receipts. 

Your advice on this matter would be appreciated. 


The acceptance of the personal check of a claimant and the de- 
livery of the Government check to him without awaiting payment 
on the personal check might result in a situation in which the per- 
sonal check would be returned unpaid due to lack of funds, ete. 
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Furthermore, the suggested procedure would result in the local 
“attorney” making settlement of claims contrary to section 236 of 
the Revised Statutes as amended by the Budget and Accounting 
Act of June 10, 1921, 42 Stat. 24, and would make it extremely diffi- 
cult to collect from the vendor should the amount paid to the attor- 
ney not represent the true difference between the old and new values. 
Accordingly, in all cases in which the value of the property is sub- 
stantially lessened before payment is accomplished, payment should 
be withheld and the check should be transmitted to this office with 
a statement of the facts involved so that there may be given con- 
sideration to its cancelation and to the issuance of a new settlement 
for the proper amount. 


(A-82845) 


BRIDGES—TOLLS—OFFICIAL BUSINESS—SAN FRANCISCO-OAKLAND 
BAY BRIDGE—REIMBURSEMENT PROCEDURE FOR PAYMENTS FROM 
PERSONAL FUNDS 


Government disbursing officers may reimburse employees for tolls paid for 
passage over the San Francisco-Oakland Bay Bridge where reimburse- 
ment voucher is supported by an administrative statement that charges 
were incurred on official business, and by receipts showing that tolls were 
paid under protest. 16 Comp. Gen. 977, amplified. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 11, 
1937: 


I have your letter of August 4, 1937, as follows: 


Please refer to decision no. A-82845, dated February 4, 1937, relating to the 
payment of tolls in connection with movements of Government vehicles and 
personnel across the San Francisco-Oakland Bay Bridge on Government busi- 
ness to “points which may be reached via said bridge.” 

A copy of this decision was transmitted to the offices of the Bureau of Air 
Commerce in the vicinity of the bridge referred to. That Bureau is now in 
receipt of the following communication from its air line inspector at Oakland, 
California, dated April 8, 1987, as follows: 

“Reference is made to your letter of February 15, 1937, with attached 
memorandum from Comptroller General’s Office, relative toll charges covering 
the movements of Government vehicles over the San Francisco-Oakland Bay 
Bridge. 

“Several days ago one of the inspectors from this office attempted to cross 
the bridge with an official car on the premise of this memorandum but was 
refused passage until the usual toll charge of fifty cents was paid. 

“This bridge affords the cheapest, fastest, and most convenient method of 
crossing the bay. However, thus far, toll charges incurred on official travel 
across this bridge and submitted in our expense accounts have been suspended 
by your office. 

“Due to the fact travel between Oakland and San Francisco is frequently 
necessary, it appears some arrangements should be made to either afford Gov- 
ernment personnel free passage or reimbursement of toll charges. In the 
event such arrangements cannot be completed, it appears our only alternative 
is to cross the bay by one of the other bridges located further south, or by 
driving around via Sunnyvale. Such travel will incur a great deal more time 
and as a minimum will involve a possible 100 miles driving for the trip. 

“Early comment to this matter will be appreciated.” 

The use of this bridge greatly facilitates the work of the employees of the 
Department of Commerce whose official duties require them to cross it in 
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Government vehicles. The California Bridge Authority does not recognize 
the Comptroller General’s decision that Government vehicles and Government 
employees are entitled to free passage across the bridge. 

There was a recent conference in Washington of the representatives of the 
Army, Navy, Commerce, and Justice Departments in the Department of 
Justice at which conference Mr. Dinkelspiel, of counsel for the bridge au- 
thorities, agreed to submit the informal suggestions of all present to the 
bridge authorities for their approval. He has since notified the Department 
of Justice that except for the extension of free tolls to mail trucks, troops, 
and munitions of war, the California authorities did not desire to change their 
original position on the matter. 

The rights of the Government personnel in this case have been referred to 
the U. S. Attorney at San Francisco who is at present negotiating with the 
California Bridge Authority for a possible adjustment. 

In the meantime, it is unreasonable to require such Government employees 
as are required to utilize this bridge to pay the toll charges from their personal 
funds and it is requested that you inform the Department whether it may 
advise its employees of the pending negotiations and that the payment of the 
toll charges will be reimbursed pending the completion of the negotiations by 
the U. 8. attorney. 

It is understood that the San Francisco-Oakland Ferries are continuing to 
operate across the bay. Please also state if you refuse to authorize the pay- 
ment of the bridge toll charges, whether you would authorize the payment of 
ferry tolls if such means of transportation is used on official business. 

Early consideration of this case will be appreciated in order that the em- 
ployees of the Department of Commerce may be appropriately informed as to 
whether they may expect reimbursement for travel necessarily performed over 
this bridge. d 


There is inclosed for your information a copy of my decision of 
May 5, 1937, 16 Comp. Gen. 977, relative to the payment of toll 
charges for use of the San Francisco-Oakland Bay Bridge by Gov- 


ernment personnel on official business, wherein it was said: 


* * * Tf any employees are actually compelled to make payments from their 
personal funds for passage over the bridge on official business, receipts should 
be taken showing such payments were made under protest and such receipts 
should be submitted to this office with proper administrative reports in sup- 
port of any claims for reimbursement. 


It may be further stated in this connection, in view of the circum- 
stances related in your letter, that employees who may be compelled 
to pay tolls from their personal funds for passage over the bridge 
on official business may be reimbursed by Government disbursing 
officers, if payment is otherwise correct and proper, where the reim- 
bursement voucher is supported by an administrative statement 
showing the charges were incurred on official business, and by re- 
ceipts taken by the employees showing that the toil payments were 
made under protest. 

Your submission is answered accordingly. 


(A-88022) 


TRANSPORTATION—D EP EN DENTS—CHANGE OF STATION—ADDI- 
TIONAL CHANGE OF STATION WHILE SICK IN HOSPITAL AFTER 
LEAVE OF ABSENCE 


Army Officer, under orders for change of station, accompanied by his de- 
pendents while on leave of absence and traveling in the general direction 
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of the new ‘station, whose orders are charged while sick in hospital from 
leave of absence status, so as to require reporting to a different per- 
manent station, is not entitled to transportation for dependents in excess 
of the commercial cost of transportation from the old station to the 
ultimate new station. 


Acting Comptroller General Elliott to Lieutenant Colonel E. C. Morton, United 
States Army, August 11, 1937: 


There has been received your letter of July 20, 1937, as follows: 


Attached hereto is a voucher in the amount of $72.89 in favor of Colonel 
Daniel D. Tompkins, Cavalry, covering reimbursement for travel of dependents 
on change of station which has been presented to the undersigned, a disbursing 
officer, for payment. 

The papers attached to this voucher show that this officer was relieved 
from duty at San Antonio, Texas, and ordered to proceed to New York and sail 
on transport scheduled to leave that port on March 2, 1937, for duty in the 
Panama Canal Department. While on leave of absence in Washington, D. C., 
on February 21, 1937, he entered Walter Reed General Hospital and continued 
in the hospital until June 4, 1987. By paragraph 3, Special Orders 129, War 
Department, dated June 4, 1937, he was relieved from assignment to the 
Panama Canal Department and assigned to duty at Fort Bragg, North Caro- 
lina. The dependents are shown as having traveled with the officer to Wash- 
ington, D. C. He resumed leave status on June 4, 1937, and proceeded to his 
new station. The voucher is stated for reimbursement for travel expenses 
of dependents from San Antonio, Texas, via Washington, D. C., to Fort Bragg. 
North Carolina. 


In view of the fact that this officer was on leave at the time he entered 
Walter Reed General Hospital, Washington, D. C., the undersigned is in 
doubt whether payment of reimbursement for travel of dependents by way of 
Washington, D. C., is authorized, and your decision in the matter is respect- 
fully requested. 

Payment is not authorized for transportion for dependents to and 
from a point to which the dependents traveled while the officer is 
on leave of absence and traveling in the general direction of his 
first assigned duty station, where orders are received changing the 
station to which he is assigned, 2 Comp. Gen. 638, 641. In such a 
situation all that he is entitled to receive for transportation of de- 
pendents is the commercial cost of transportation from the old sta- 
tion to the ultimate new station. 3 Comp. Gen. 751; 7 id. 664; 8 id. 
524; 9 id. 278. The fact that the status of the officer changed at 
Washington from leave of absence to sick in hospital and while 
sick in hospital his orders were changed does not alter the situation. 
The statute authorizes transportation of dependents on permanent 
change of station. The hospital to which an officer is admitted, 
either from duty or from leave of absence, does not become his 
station, 4 Comp. Gen. 653. 

The voucher is returned herewith and payment may be made 
thereon of the commercial cost of transportation of the dependent 
from San Antonio, Tex., to Fort Bragg, N. C., by the shortest usually 
traveled route. 
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(A-88038) 


IMMIGRATION AND NATURALIZATION FIELD SERVICE—OVERTIME— 
COMPENSATORY TIME 


Field employees of the Immigration and Naturalization Service are not entitled 
as a matter of right “to compensatory or lieu time fur work performed 
in excess of their usual hours of duty, as fixed by the Secretary of Labor 
under the provisions of the act approved March 14, 1936 (49 Stat. 1161), 
when no monetary compensation is received by them for such work.” 


Acting Comptroller General Elliott to the Secretary of Labor, August 11, 1937: 
Your letter of July 30, 1937, is as follows: 


The act of March 2, 1931 (48 Stat. 1467), provides that the Secretary of Labor 
shall fix a reasonable rate of compensation for overtime services for inspectors 
and employees of the Immigration Service who may be required to remain on 
duty between the hours of 5:00 p. m. and 8:00 a. m., or on Sundays or holi- 
days, to perform duties in connection with the examination and landing of pas- 
sengers on cruisers, steamships, trains, airplanes, or other vehicles, arriving in 
the United States from a foreign port by water, land, or air. 

In a decision of your office dated June 3, 1931 (10 C. G. 537), it is stated that 
the act of March 2, 1931, does not contemplate or permit both payment of extra 
compensation as for overtime to employees in the Immigration Service and the 
granting of compensatory time for the same period of work. In view of this 
ruling, your decision is respectfully requested as to whether field employees 
of the Immigration and Naturalization Service are entitled to compensatory or 
lieu time for work performed in excess of their usual hours of duty, as fixed 
by the Secretary of Labor under the provisions of the act approved March 14, 
‘1936 (49 Stat.*1161), when no monetary compensation is received by them for 
such work. 


In letter dated May 22, 1931, from the Secretary of Labor, to which 
the cited decision of June 3, 1931, replied, the following question was 
stated : 


I would also request an expression of your views as to whether officers are 
entitled to two days’ extra compensation for Sunday and holiday work if they 
are given a day off in lieu thereof. I might state in this connection that prior 
to the promulgation of regulations, officers who had worked Sundays or holidays 
have been given a day off in lieu thereof. 


The full answer to this question was as follows: 


As to your second question, reference is made to the amendment suggested in 
decision of April 22, 1931, 10 Comp. Gen. 487, to paragraph (e) of the proposed 
regulations, to make it read as follows: 

“No time off shall be allowed for time for which extra compensation must be 
paid under this order.” 

If this suggestion has beei. adopted, no question should arise of extra com- 
pensation for Sunday and holiday work for which time off in lieu thereof is 
granted. It should be vnderstood that if the regular trick of duty of an em- 
ployee falls on a Sunday or a holiday between the hours of 8 a. m. and 5 p. m, 
no extra compensation as for Sunday or holiday work would be authorized, 
The statute does not contemplate nor permit both the payment of extra com- 
pensation and the granting of compensatory time for the same period of work. 


The compensatory time off duty considered in the cited decision of 
April 22, 1931, was that granted by the Saturday half-holiday law 
of March 3, 1931, 46 Stat. 1482, for work required on Saturdays, other 
than national holidays, in excess of 4 hours. 

Sections 2 and 3 of the act of March 14, 1936, 49 Stat. 1161, cited by 
vou. provide as follows: 

81276™—38——11 
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Bach head of a‘department or independent establishment shall issue general 
public regulations, not inconsistent with law, setting forth the hours of duty 
per day and per week for each group of employees. Before issuing such regu- 
lations, which shall be issued within three months from the date of approval 
of this Act, the heads of departments and independent establishments shall 
meet and consult among themselves and make such regulations as nearly uni- 
form as possible so that all employees, temporary or permanent, in all depart- 
ments and independent establishments shall receive like treatment as nearly 
as may be practicable: Provided, That heads of departments and independent 
establishments may appoint a subcommittee to draft such regulations. 

Each head of a department or independent establishment shall keep a record 
of all work performed, in excess of the work required by departmental regula- 
tions issued in‘conformance with section 2 hereof, for the period commencing 
July 1, 1986, and ending December 31, 1936, and shall report same to the Civil 
Service Commission at the end of each month. The Civil Service Commission 
shall make a report of such record to the Congress on or before January 31, 
1987. 


Neither this statute, nor the act of March 2, 1931, 46 Stat. 1467, 
authorizing payment of extra compensation for overtime services 
of certain employees of the Immigration Service, nor any other 
statute with the exception of the Saturday half-holiday law, supra, 
specifically authorizes the granting of compensatory or lieu time 
for work performed by said employees in excess of their usual tour 
of duty as administratively fixed. The granting of compensatory 
time off duty for overtime work has not been specifically authorized 
by statute, except with reference to the Postal Service. 

Therefore, you are advised that the employees in question are not 
entitled as a matter of right “to compensatory or lieu time for work 
performed in excess of their usual hours of duty, as fixed by the 
Secretary of Labor under the provisions of the act approved March 
14, 1936 (49 Stat. 1161), when no monetary compensation is received 
by them for such work.” (Quoting from your letter.) 













































(A-88046) 
TAXES—STATE—GASOLINE—REFUNDS IN REDUCED AMOUNTS 


The United States is entitled to a refund of the full amount of State tax paid 
to a dealer in connection with purchase of gasoline for official use regard- 
less of an arrangement by which the State of Tennessee permitted the 
dealer to retain a portion of the tax otherwise payable, to cover evapora- 
tion. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 11, 1937: 


Your letter of July 28, 1937, is as follows: 


There is forwarded herewith for attention file relative to the method em- 
ployed by the State of Tennessee department of finance and taxation, Nash- 
ville, in refunding amounts representing State tax on motor fuel purchased 
by individuals of this Administration authorized to travel at Government 
expense. 

In compliance with the provisions of General Accounting Office General 
Regulations No. 86, dated June 25, 1936, and decision of the Comptroller Gen- 
eral, dated February 25, 1936, A-70629, the State was requested to refund 
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the amount of $3.36 representing State tax of $.07 per gallon on 48 gallons of 
gasoline purchased by individuals of this Administration, for the reason that 
the vendors refused to grant exemption of the State tax. 

The State forwarded warrant no. 98746 dated June 25, 1937, in the amount 
of $3.33, stating that this amount was in payment of the claim filed in the 
amount of $3.36. The manager of the facility at Memphis, Tennessee, re- 
turned the warrant to the State June 29, 1937, inviting attention to the fact 
that the amount had been reduced and requesting that a warrant in the full 
amount be forwarded. Under date of July 3, 1937, M. S. Foster, director, 
accounting division of the department of finance and taxation, Nashville, 
returned the warrant in the reduced amount of $3.33 advising that the claim 
had been reduced due to the fact that the State collects only 99% of the $.07 
per gallon tax and that the dealer is allowed to keep 1% for evaporation, and 
requesting that in filing claims the amount to be collected be computed at 
$.0693 per gallon instead of $.07 per gallon. 

In view of the above facts it will be greatly appreciated if, with the return 
of the attached file, you will advise me whether this Administration is author- 
ized to bill the State of Tennessee at the reduced rate per gallon or if billed 
in the full amount, to accept refund reduced by the percentage. 


Regardless of any arrangement by which the State of Tennessee 
permitted the dealer to retain a portion of the tax otherwise payable 
to cover evaporation, the fact remains that the entire 7 cents per 
gallon collected on the sales for the use of the United States was 
collected because of and as the State tax upon the quantity pur- 
chased. As purchases for the benefit of the United States are not 
subject to State tax it follows that the Federal Government is 
entitled to a refund of the full amount of tax paid to the dealer— 
the State’s agent for the collection of the tax—without any reduc- 
tion because of the allowance the State may make to the dealer to 
cover evaporation or otherwise. Refund of the full amount of tax 


paid should, therefore, be insisted upon. A-23419, January 14, 1929, 
and February 4, 1930, 


(A-88109) 


CONTRACTS—WAR DEPARTMENT—FILING IN RETURNS OFFICE 


The act of May 29, 1928, 45 Stat. 985, as amended, providing that War Depart- 
ment contracts involving more than $500 which are not for performance 
within sixty days, shall be in writing, does not exempt such contracts from 
the provisions of section 3744, Revised Statutes, requiring War Depart- 
ment contracts to be filed in the Returns Office. 


Acting Comptroller General Elliott to the Secretary of War, August 13, 1937: 
There has been received your letter of August 3, 1937, as follows: 


Reference is made to the act of Congress approved May 29, 1928 (45 Stat. 
985), as amended by the act approved June 21, 1930 (46 Stat. 796; U. S. ©. 
5: 219), which reads as follows: 

“That hereafter whenever contracts in excess of $500 in amount which are 
not to be performed within sixty days, are made on behalf of the Government by 
the Secretary of War, or by officers authorized by him to make them, such 
contracts shall be reduced to writing and signed by the contracting parties. 
In all other eases contracts shall be entered into under such regulations as 
may be prescribed by the Secretary of War.” 

Decision is requested as to whether a copy of all contracts executed on U. 8S. 
Standard Form No. 33, when used in the cases referred to in the first sen- 
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tence of the act as quoted above, is required to be filed in the Returns Office in 
accordance with section 3744, Revised Statutes. 

It is requested that this decision be expedited, since it is germane to admin- 
istrative instructions to the military service now being prepared, early pub- 
lication of which is necessary. 


There appears to be nothing in the law cited and quoted in your 
letter either in specific terms or by necessary implication exempting 
the contracts in question from the requirements of section 3744, Re- 
vised Statutes, and in the circumstances in specific answer to the 
question submitted I have to advise that copies of said contracts 
whether on United States Standard Form No. 33 or other form are 
required to be filed in the Returns Office in accordance with the pro- 
visions of said section 3744. 7 Comp. Gen. 144. It may be added it 
is understood such has been the procedure in the past and since enact- 
ment of the act of 1928-30, and no reason appears for now ques- 
tioning. 


(A-87456) 


COMPENSATION—SUNDAY INTERVENING BETWEEN RESIGNATION 
AND APPOINTMENT TO ANOTHER POSITION 


Employee whose resignation was accepted by one Government department 
effective on Saturday and who entered on duty with another Government 
department on the following Monday, is not entitled to compensation for 
the intervening Sunday, notwithstanding alleged “agreement” between 
the executive departments that where a transfer takes place on Monday 
the transferring agency will pay employee for the intervening Sunday, 
as such “agreement” necessarily contemplates retention on the rolls of 
the transferring agency for the Sunday involved. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 14, 
1937: 


Your letter of July 1, 1937, is as follows: 


Your attention is respectfully invited to the claim of the Department of 
Agriculture, Resettlement Administration, against Howard Lichtenstein, a for- 
mer employee, now employed by the National Labor Relations Board. 

Mr. Lichtenstein was employed by the Resettlement Administration as a 
research assistant at a salary of $2,600 per annum. On or before Saturday, 
May 9, 1936, Mr. Lichtenstein verbally informed the personnel representative 
of the division in which he was employed that he had accepted a position 
with the Department of Labor, and would begin work in that agency on Mon- 
day, May 11, 1936. The personnel representative requested the termination of 
Mr. Lichtenstein’s appointment, which was issued effective May 9, 1936. 

He was paid for the full period, May.1 to 15, 1936, on Bureau voucher no. 
12084-P, schedule no. P-4048, Disbursing Office voucher no. 211255, paid May 
15, 1936, by Mr. W. F. Cramer, disbursing clerk, symbol 89-02-71, in the 
amount of $108.33. 

As Mr. Lichtenstein was due payment for only nine days, May 1 through 9, 
in the amount of $65, he was therefore overpaid $43. 33. 

A refund was requested and Mr. Lichtenstein complied by forwarding his first 
check from the Labor Department in the amount of $36.11, leaving an out- 
standing balance of $7.22. 

The Resettlement Administration requested the National Labor Relations 
Board, to which agency Mr. Lichtenstein transferred from the Department of 
Labor, to obtain a refund in that amount from him, in the form of a postal 
money order, a cashier’s check, or certified personal check, or by means of 
voucher deduction. 
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Mr. Lichtenstein does not feel that he should be called upon to refund the 
payment for one day, Sunday, May 10, in the amount of $7.22, as there was 
no break in his service, as he worked for the Resettlement Administration on 
Saturday, May 9, and subsequently entered on duty with the Department of 
Labor on Monday, May 11, 1936. 

This contention is based upon the existing agreement between Government 
departments where a transfer is made to take effect on Monday, the transfer- 
ring agency will pay the employee for the intervening Sunday. 

There was transferred by this Administration to the Department of Labor, 
thirteen days, forty-five minutes accrued annual leave earned by Mr. Lichten- 
stein while an employee of the Resettlement Administration, and the appoint- 
ment made by the Labor Department was at the same salary ($2,600) as that at 
which he was last paid by the Resettlement Administration, in accordance with 
Executive Order No. 7070. 

A copy of a memorandum from Mr. Lichtenstein to Mrs. Gordon of the 
National Labor Relations Board is attached, together with a copy of a letter 
from Mr. Claude B. Calkin, Chief, Accounts and Personnel Records, National 
Labor Relations Board, addressed to the United States Department of Agricul- 
ture, Resettlement Administration, Washington, D. C. 

It is the consensus of this office that Mr. Lichtenstein’s position in this 
case is wholly justified, but due to the records of the Resettlement Adminis- 
tration indicating the termination date as of May 9, 1936, and payments as they 
now stand being made through May 10, 1936, this case is referred to you with 
the anticipation that the payment as made to Mr. Lichtenstein be permitted to 
stand. 


From the facts presented in your letter it appears that Mr. Lich- 
tenstein’s resignation from the Resettlement Administration was ac- 
cepted as effective Saturday, May 9, 1936, and that he entered upon 
duty with the Department of Labor on Monday, May 11, 1936. 
Upon such a statement of fact Mr. Lichtenstein was not in the Gov- 
ernment service on Sunday, May 10, 1936, and, accordingly was not 
entitled to compensation for that day. 10 Comp. Gen. 11. 

The alleged “agreement” between executive departments to the 
effect that where a transfer takes place on Monday the transferring 
agency will pay the employee for the intervening Sunday con- 
templates a situation in which the employee is retained on the rolls 
of the transferring agency for the Sunday involved. It cannot en- 
title an employee to compensation for any day when he is not, on 
that day, in the service of the Government. Accordingly, Mr. Lich- 
tenstein is indebted to the United States in the amount of $7.22 and 
should be instructed to remit that amount in order that the charge 
raised in this office may be satisfied. 


(A-88302) 


INSURANCE — GOVERNMENT VALUABLES—TRANSPORTATION RATES 
INCLUDING PREMIUMS—GOVERNMENT LOSSES IN SHIPMENT ACT 


Where charges for transportation of valuables are regularly fixed at a rate 
which includes cost to carrier for idemnity insurance and carrier will 
not accept Government shipment at a rate exclusive of such cost, the total 
sum paid for the shipment may be considered as cost of transportation and 
payment thereof as not in contravention of the Government Losses in 
Shipment Act, approved July 8, 1937, 50 Stat. 479. 
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Acting Comptroller General Elliott to the Secretary of the Treasury, August 
14, 1937: 


Your letter of August 11, 1937, is as follows: 


Reference is made to section 4 of the Government Losses in Shipment Act, 
Public, 192, 75th Congress, first session, approved July 8, 1937, a copy of which 
is attached. 

It has been the practice of the Government heretofore to make certain ship- 
ments by carrier, other than the Post Office Department, principally by express 
and by armored car, because of the fact that such carriers have peculiar 
facilities for handling the shipments, such as cheaper rates or the elimination 
of physical hazards to Government employees who are required to transport 
large amounts of cash through city streets, or because the Post Office Depart- 
ment would not accept the shipments due to their peculiar character. In such 
cases the transportation charges may include an allowance for the cost to the 
carrier of providing indemnity but without any specific allocation being made 
in the rate paid by the Government for the indemnity feature. 

Your decision is requested whether the payment of the carrier’s charges in 
cases where no special rate is obtainable under these facilities for the transpor- 
tation of valuables without indemnity may be considered as payment of trans- 
portation costs only and not be prohibited by the provisions of section 4 of 
the Government Losses in Shipment Act. 


Section 4 of the Government Losses in Shipment Act, approved 
July 8, 1937, Public, No. 192, provides: 


On and after the effective date of the regulations prescribed under section 1, 
no executive department, independent establishment, agency, wholly owned 
corporation, officer, or employee shall expend any money, or incur any obliga- 
tion, for insurance, or for the, payment of premiums on insurance, against loss, 
destruction, or damage in the shipment of valuables except as specifically 
authorized by the Secretary of the Treasury. The Secretary of the Treasury 
may give such authorization if he shall find that the risk of loss, destruction, 
or damage in such shipment cannot be adequately guarded against by the 
facilities of the United States or that the circumstances are such that adequate 
replacement cannot be provided under this act. 


Where the express or other transportation charges upon a ship- 
ment are regularly fixed at a rate which covers the cost to the carrier 
for indemnity insurance and the carrier will not accept the shipment 
at a rate excluding such costs, the total sum paid to the carrier for 
the shipment may be considered as transportation costs and payment 
thereof will not be objected to by this office as in contravention of 
section 4 of the act of July 8, 1937, supra. 


(A-85721) 


CUSTOMS SERVICE—LIQUIDATED DAMAGES FOR IMPORTER’S FAIL- 
URE TO FURNISH CONSULAR INVOICES—REFUNDS OF IMPROPER 
COLLECTIONS 


Where entries of imports were permitted without consular invoices pursuant 
to customs regulations providing that consular invoices would not be 
required for merchandise not exceeding $100 in value, and consequently 
no bond was required for production of consular invoices within the six 
months’ period provided by section 484 (b) of the Tariff Act of 1930, 46 
Stat. 722, collection of liquidated damages for failure to furnish such 
invoices upon appraisal by the customs authorities at a value in excess of 
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$100 more than six months later, is unauthorized, and refund of the 
amount involved should be made by the regional disbursing clerk from the 
special deposit account in which the collection has been retained. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 16, 
1937: 

There has been considered your report of June 11, 1937, in response 
to my request of May 20, 1937, relative to the claim of Antonio 
Barreiro, San Juan, P. R., for refund of $50 deposited by him for 
failure to produce consular invoices on entries 1031, 1106, 1219, 2466, 
and 128, covering importations of yautias from the Dominican 
Republic. 

It appears from previous correspondence with your department 
that the five entries in question were made November .7, November 
14, and November 30, 1934, and April 17, and July 10, 1935, respec- 
tively. No consular invoices were required or furnished at the time 
of entry, as each shipment was then valued at less than $100. Upon 
appraisal by the customs authorities more than 6 months after the 
respective entries, the appraised value of each shipment was fixed 
at an amount in excess of $100. Since the appraised value was such 
as to require consular invoices, the sum of $10 was collected from 
the importer January 17, 1936, on each entry, by reason of his failure 
to produce such consular invoices within the period of the six months 
prescribed in section 484 (b) of the Tariff Act of 1930, 46 Stat. 722. 
The total amount of $50 collected from the importer it is reported is 
held in the special disbursing account of J. S. Latham, regional 
disbursing clerk, symbol 891-829. 

Upon the importer’s request for refund of the amount collected, he 
was informed that the Bureau of Customs had no authority to author- 
ize refunds of amounts paid as liquidated damages after such 
amounts had been covered into the Treasury; that his remedy, if any, 
was by a claim filed with the General Accounting Office under the 
act of April 10, 1928, 45 Stat. 413; and that the Bureau had held that 
liquidated damages should be collected under bonds given at the time 
of entry for failure to produce a consular invoice within 6 months 
from the date of entry, when the value declared in the entry is less 
than $100, but is amended after the expiration of the bond so as to 
exceed $100. However, through misunderstanding the amount of $50 
collected from the importer is still kept in special deposit and so is 
available for repayment to the importer if such repayment be author- 
ized. For this reason you were informed in my letter of May 20, 
1937, that the claim is not one for the consideration of this office 
under the provisions of the act of April 10, 1928, 45 Stat. 413. 

In justification of the collection and retention of the amount in 
question, your letter of June 11, 1937, states as follows: 
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Section 484 (b) of the Tariff Act of 1930 provides as follows: 

**(b) PropucTION oF CERTIFIED INvoIcE.—No merchandise shall be admitted to 
entry under the provisions of this section without the production of a certified 
invoice therefor, except that entry may be permitted if— 

“(1) The collector is satisfied that the failure to produce such invoice is due 
to causes beyond the control of the person making entry ; 

“(2) Such person makes a verified declaration in writing that he is unable 
to produce such invoice and (A) files therewith a seller's or shipper’s invoice, 
or (B) if he is not in possession of a seller’s or shipper’s invoice filed there- 
with a statement of the value, or the price paid, in the form of an invoice; and 

“(3) Such person gives a bond for the production of such certified invoice 
within six months. 

“The Secretary of the Treasury may by regulations provide for such excep- 
tions from the requirements of this subdivision as he deems advisable.” 

Section 482 of the Tariff Act relative to certification of invoices provides that 
every invoice covering merchandise exceeding $100.00 in value shall, at or before 
the time of the shipment of the merchandise, or as soon thereafter as the con- 
ditions will permit, be produced for certification to the consular officer of the 
United States. 

The regulations contained in article 1256 (a) of the Customs Regulations of 
1931, promulgated under the authority of sections 484 (b) and 623 of the Tariff 
Act of 1930, which were in effect at the time of the transactions, specified that 
$10.00 shall be collected as liquidated damages for each missing invoice not 
produced within six months. 

In view of the applicable provisions of the tariff act and the customs regu- 
lations, the department is of the opinion that the amount involved in this case 
was properly collected. The money will be held in the special deposit account 
of the Puerto Rico tariff fund, pending receipt of information from your office 
as to the disposition of the claim. 


It is to be noted that section 484 (b) of the Tariff Act of 1930, 
quoted in your letter, provides that merchandise otherwise inadmis- 


sible to entry without the production of a certified (consular) invoice 
therefor may be admitted upon compliance with certain conditions, 
one of such conditions being a bond for the production of such certi- 
fied invoice within 6 months. However, said section 484 (b) pro- 
vides also that the Secretary of the ‘Treasury may by regulations 
provide for such exceptions from the requirements of that subdivi- 
sion as he deems advisable. Article 294 (b) of the Customs Regula- 
tions of 1931 provides that consular invoiees will not be required for 
merchandise not exceeding $100 in value. The importer in this case 
has stated that no bonds were required at the time of entry for the 
production of consular invoices, and it is stated by your department 
that no consular invoices were required at the time of entry, since the 
value of each shipment was less than $100. 

Section 623 (a) of the Tariff Act of 1930, 46 Stat. 759, provides in 
part as follows: 

(a) Bonds.—In any case in which bond or other security is not specifically 
required by law, the Secretary of the Treasury may by regulations require, or 
authorize collectors of customs to require, such bonds or other security as he, 
or they, may deem necessary for the protection of the revenue and to assure 
compliance with the customs laws and regulations. Except as otherwise specifi- 
cally provided by law, whenever a bond is required by law or regulations, the 
Secretary of the Treasury may by regulations prescribe the conditions and form 


of such bond, provide for the approval of the sureties thereon (without regard 
to any general provision of law), fix the amount or penalty thereof, whether 
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for the payment of liquidated damages or of a penal sum, and authorize the 
cancellation of any such bond, in the event of a breach of any condition thereof, 
upon the payment of such lesser amount as he may deem sufficient. * * * 

In pursuance of the authority thus conferred upon the Secretary 
of the Treasury, article 1256 (a) of the Customs Regulations of 1931, 
as amended by T. D. 45730 and T. D. 47052, and in effect at the time 
of these transactions, provided as follows: 

(a) Collectors of cutoms, in treating bonds for the production of missing 
documents as satisfied, will demand and collect a sum of $10 for each missing 
invoice not produced within six months, and a like amount for each missing 
declaration of the consignee or other document not produced within the time 
prescribed by the regulations, or any lawful extension thereof except that 
in the case of bonds filed, or charges made against a term bond, before May 
1, 1932, the sum of $5 shall be collected for each such missing document. 

Before the provisions of this article can operate a bond must have 
been given for the production of missing documents. The article 
does not purport to confer any authority for the collection of “liqui- 
dated damages” in cases where no bonds have been required. 

Since the provisions of the customs law and regulations cited as 
authority for the action taken in this case have to do with cases 
where bonds are required, and since no bonds appear to have been 
required in this case, upon the present record there appears no 
authority for the collection of “liquidated damages” in the amount 
of $50 on the five entries in question. Accordingly, no reason ap- 


pears why the said amount should not be refunded to the claimant 
by the regional disbursing clerk from the special deposit account 
wherein it is held, and the claimant is being so informed by letter 
of today. 


(A-85480) 


CONTRACTS—EXCHANGES—USED FOR NEW AUTOMOBILE PARTS— 
TRADE-IN VALUE OF USED PARTS 


Where old automobile parts are exchanged for new ones, an amount equal 
to the exchange allowance for the old parts is required to be covered into 
the Treasury as a miscellaneous receipt, unless the appropriation involved 
specifically authorizes exchange of old parts in part payment for new 
parts. 16 Comp. Gen. 1013, distinguished. 


Acting Comptroller General Elliott to the Secretary of Commerce, August 18, 
1937: 


I have your letter of July 31, 1937, as follows: 


Reference is made to your decision A-85480, dated May 19, 1937, concern- 
ing the trade-in allowance for a used motor on a reconditioned used motor. 

It is often desirable and advantageous, in connection with repairs to motor 
vehicles and other types of equipment, such as motor generator plants, etc., 
to effect trade-in of used parts for new or reconditioned parts of identical 
name, number, and usage. For example, instead of effecting repairs on certain 
parts, many manufacturers merely accept the used part in exchange for an 
exact new or reconditioned part, making a certain set allowance for the used 
part. It is often more economical to exchange parts in this manner than to 
effect repairs on the used parts. 
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From experiencé it appears that most of the parts coming under the above 
category are: Carburetors, generators, fuel pumps, water pumps, brake shoes, 
time switch parts, etc. 

It is the understanding of this Department that in effecting repairs on the 
used parts received as trade in or exchange on new parts, the manufacturers 
recondition the used parts to the point where they lose their identity as such, 
thereafter being sold as new and not reconditioned parts. 

Your decision is requested as to whether or not the allowance for the used 
parts, in transactions similar to those above described, are for deposit to 
miscellaneous receipts. In this connection it is to be considered that the 
new or reconditioned parts will be exact duplicates of the used parts ex- 
changed; the functions of the parts to be the same. The part obtained may 
be in fact a new part or a part which has seen service and has been placed 
in new part condition. So far as the purchaser is concerned, the transaction 
is essentially one of repair of an old part, and not the purchase of a new part; 
for instance, he takes to the dealer’s repair shop a connecting rod which 
requires replacement of bearings. To save the delay involved in the actual 
performance of this work, the dealer delivers to him a connecting rod in 
serviceable condition, accepting the old rod and making a charge, which may 
be considered as a charge for spinning new bearings in the old rod, which 
operation is, in fact, later performed by the dealer or by the factory whose 
product he handles. 

The principle is identical with that on which, in your decision of May 19, 
1987, you held that when a used engine is turned in on a _ reconditioned 
engine, only the cost of such exchange need be charged to the appropriation. 


It was held in the cited decision of May 19, 1937, 16 Comp. Gen. 
1018, in view of a contract procedure with the Ford Motor Co. 
whereby a reconditioned motor would be furnished at the net cost 
of having a used motor reconditioned, that where a used motor is 
thus replaced by a reconditioned motor as a substitute for recon- 
ditioning the used motor, only the net cost of the substitution need 
be charged to the applicable appropriation, and that the exchange 
allowance for the used motor need not be charged to the appropria- 
tion and deposited in the Treasury as a miscellaneous receipt, as for 
a sale of old property, pursuant to the established rule in that 
respect. 

It was attempted to be made clear in the decision that the excep- 
tion to the general rule was legally permissible only because the 
exchange of a used motor in need of reconditioning for a like re- 
conditioned motor was in direct substitution for having the motor 
on hand actually reconditioned and replaced in the automobile, the 
net cost in either event being the same, and the result being the 
same—that is, the automobile would be equipped with a like recon- 
ditioned motor—the only thing obtained being, in practical effect, 
the service of reconditioning, except that by substituting a motor 
already reconditioned there would be saved the time of sending the 
motor on hand to the factory and waiting for its return and re- 
placement in the automobile. It was said in the decision: 

* * * It is to be understood, of course, that this has no application to 
the procurement of new motors, but for the reasons stated herein, must neces- 


sarily be restricted to those cases where a reconditioned used motor is pro- 
cured as a direct substitute for a like used motor in need of reconditioning. 
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Obviously, if the principle of the decision has no application to 
the procurement of new motors, it has no application to the pro- 
curement of other new parts. The reason is plain. When old parts 
are traded in on new parts they represent a part of the purchase 
price of the new parts, or, in effect, a sale of the old parts and a 
purchase of the new ones, and there is primarily obtained the new 
parts and not the service of reconditioning the old ones, or a direct 
substitute for such service to accomplish the same result. In one 
case the automobile is equipped with a reconditioned motor at the 
same net cost whether the used motor is reconditioned or a recon- 
ditioned used motor is substituted for the one in need of recondi- 
tioning. In the other case a new part is substituted for an old part, 
and the difference in price has no particular relation to the cost of 
reconditioning or repairing the old part. The primary purpose of 
the latter transaction is to obtain a new part and not a recondi- 
tioned part as a substitute for reconditioning the old part at the 
same net cost. It may be repeated that the procedure authorized 
in the decision of May 19, 1937, is legally permissible only because 
the exchange for a reconditioned motor is in direct substitution for 
reconditioning the old motor at the same net price, and as that con- 
dition is not present in the exchange of old parts for new ones the 
principle of the decision does not extend to such transactions. 

Accordingly, I have to advise that where old automobile parts are 


exchanged for new ones there is no legal basis for departure from 
the general rule that the exchange allowance for the old parts is 
required to be covered into the Treasury as a miscellaneous receipt, 
unless the appropriation involved specifically authorizes exchange 
of old parts in part payment for new parts. 


(A-88107) 


APPROPRIATION AVAILABILITY—EXPENSES OF DELEGATES TO 
INTERNATIONAL TEXTILE CONFERENCE 


The appropriation made to the State Department by the act of May 15, 1936, 
for “expenses of participation by the United States in the meetings of the 
General Conference and of the Governing Body of the International Labor 
Office and in such regional, industrial, or other special meetings as may 
be duly called by such Governing Body”, is not available for payment of 
expenses of Government delegates and advisers to the Technical Tripartite 
Textile Conference, which was called by the Governing Body of the In- 
ternational Labor Organization, in view of the specific provisions of 
Public Resolution No. 13, approved March 15, 1937, making appropriation 
for expenditure by the Secretary of Labor in connection with the par- 
ticular conference, and in view that the notice of appointment of each 
delegate provided that the appointment would entail no expense to the 
State Department. 
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Acting Comptroller General Elliott to the Secretary of State, August 18, 1937: 
Your letter of August 3, 1937, is as follows: 


There are attached for your information a copy of a letter, dated April 28, 
1937, addressed by me to the Secretary of Labor and copies of letters from 
the Secretary of Labor, dated March 27, 1937, April 5, 1937, May 10, 1937, 
May 14, 1937, and May 26, 1937. 

You will note that when the list of persons to be designated as delegates and 
advisers to the Technical Tripartite Textile Conference was submitted by 
the Secretary of Labor under date of March 27, 1937, no request was made 
for the payment of the expense of the members of the delegation. I enclose 
for your information a copy of a letter to the President submitting the list 
for his approval prior to their designation. 

The conference was held in Washington, April 2 to April 17, 1937, inclusive. 

The letter of the Secretary of Labor, dated April 5, 1937, was the first infor- 
mation this Department received that it was expected that any expenses be 
paid from the appropriation made in the Department of State appropriation 
“1971005, United States Contributions to International Commissions, Con- 
gresses, and Quotas, 1937.” 

In response to the Department’s letter dated April 28, 1937, the Secretary 
of Labor sent in accounts from eight members of the delegation. On May 14, 
1937, she sent one, and on May 26, 1937, forwarded one. No more accounts 
have thus far been received. 

I attach for your information a list of the persons designated at the sug- 
gestion of the Secretary of Labor and a copy of the letter addressed to a Gov- 
ernment delegate. A similar letter was addressed to each one. 

The Tripartite Technical Conference was called by the Governing Body of 
the International Labor Organization and, in my opinion, comes within the 
purview of the authority granted by the Congress in making the appropriation 
of the sum of $27,300 in Public Act No. 599, approved May 15, 1936, for the 
“expenses of participation by the United States in the meetings of the Gen- 
eral Conference and of the Governing Body of the International Labor Of- 
fice, and in such regional, industrial, or other special meetings as may be duly 
called by such Governing Body.” 

Under the letters addressed to the members of the delegation there was no 
authority to charge any expenses of participation to this Department. There 
was no objection to granting such authority on the part of this Depart- 
ment, but no request was made for expenses at the time that the list of people 
totaling fifty was sent to this Department for consideration. 

At the wish of the Secretary of Labor, I am therefore sending the accounts 
of the following members of the delegation for your consideration and would 

. appreciate being informed if it will be possible to pay these accounts from the 
appropriation made to cover the expenses of “regional, industrial, and other 
special meetings” : , 


Hyman L. Battle $79. 50 
Elizabeth Nord . 05 
Fred W, Steele 57. OO 
ge eR eaves cece TICES iets Satta a aa 57. 00 
R. D. Hall . 55 
William E. G. Batty . 30 
Abraham Binns —-.-_~__ ete oes tas inter diniigss so ermieycieerins 106. 30 
Don P. Johnston . 80 
ae ee ek ee ee ee ne ee . 80 
Frank H. Hillery . 20 


There is an ample balance in the appropriation from which to pay these 
accounts, assuming, of course, that there will be no additional ones submitted 
by the Secretary of Labor. 

In your letter of March 29, 1937, submitting the list of American 
delegates to the President before making the appointments, it was 
stated : 

With regard to the expense of participating in this conference, Public Reso- 


lution No. 13, approved March 15, 1937, appropriated “the sum of $15,000 to aid 
in defraying the extraordinary expenses of the International Labor Office 
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incident to holding its Technical Tripartite Textile Conference in Washington.” 
Of this amount, $5,000 was made available for expenditure by the Secretary 
of Labor. 


It is understood from your submission that the notice of appoint- 
ment given to each person designated to attend this conference con- 
tained a statement as follows: “Your certificate of designation is 
transmitted herewith on the understanding that this appointment 
will entail no expense to the Department of State.” Also, in your 
letter of April 28, 1937, to The Honorable, The Secretary of Labor, 
it is stated that it is not usual to pay travel expenses or per diem 
to members of an American delegation to an international conference 
held in Washington, D. C. 

In view of the above facts and the terms of the appropriation 
made in Public Resolution No. 13, approved March 15, 1937, I am 
constrained to hold that the appropriation made in the act of May 
15, 1936, 49 Stat. 1316, is not available for the payment of the 10 
claims heretofore submitted or any similar claims which may be 
submitted by the remaining 40 members of the delegation. 


(A-88141) 


DISTRICT OF COLUMBIA—EMPLOYEES OF PUBLIC SCHOOLS— 
CLASSIFICATION OF POSITIONS 


The Board of Education of the District of Columbia being vested with control 
of the public schools and empowered to determine all questions of general 
policy relating to the schools, is authorized, upon recommendation of the 
Superintendent of Schools, to reclassify positions of “directors of special 
subjects” and place such positions in the class of “heads of departments” 
on the basis of changed duties, the applicable classification statute, act, 
June 4, 1924, 43 Stat. 367, not describing the duties and responsibilities 
of the several classes of positions here involved other than by title or 
designation, and not limiting the number of positions that may be placed 
or allocated in any particular class, and section 6 of the act, making 
original assignments of personnel to the several classes, not precluding 
subsequent adjustments based on changes in duties. 

Amounts of individual items in the estimates presented to the Congress on the 
basis of which a lump sum appropriation is enacted, are not binding on 
administrative officers unless carried into the appropriation act. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, August 18, 1937: 


Your letter of August 2, 1937, is as follows: 


The Commissioners of the District of Columbia, acting upon the request of 
the Auditor of the District, ask your decision to the question hereinafter 
presented. 

There has been received by the Auditor of the District an order issued by 
the Superintendent of Public Schools “under the provisions of the regulations 
for the government of the public schools of the District of Columbia”, which 
proposes to change the class designation and salary range of seven positions 
now carried as directors of special subjects to be heads of departments. 

The salaries of the positions of directors of special subjects and heads of 
departments are paid from the appropriation contained in the District of 
Columbia Appropriation Act for the fiscal year 1938 under the head of Public 
Schools, District of Columbia, reading as follows: 
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“For personal services of administrative and supervisory officers in accord- 
ance with the act fixing and regulating the salaries of teachers, school officers, 
and other employees of the Board of Education of the District of Columbia, 
approved June 4, 1924 (43 Stat., pp. 8367-375), including salaries of presidents 
of teachers colleges in the salary schedule for first assistant superintendents, 


The Budget estimate submitted to Congress for this appropriation for the 
fiscal year 1938 amounted to $692,000. The appropriation, as shown above, is 
$683,800. Reference to the House Subcommittee on Appropriations in charge 
of the District bill for 1938 discloses the following statement dealing with the 
above quoted appropriation: 

“For this purpose there is recommended $683,800, which is $3,595 less than 
the current appropriation and a reduction of $8,200 under the estimates. Of 
this latter decrease, $5,000 is accounted for by the application of additional 
lapses in salaries in that amount and $3,200 is due to the denial of one assistant 
principal for the Armstrong Senior High School.” 

Reference to the Budget estimate as submitted to Congress, and to the 
tabulated statement following that estimate, shows with respect to directors 
of special subjects and heads of departments that 17 such directors received 
salaries in the fiscal year 1936, 15 were carried in the fiscal year 1937, and the 
Budget estimate provided for 15 for the fiscal year 1938. 

For heads of departments, the tabulated statement shows that 14 such posi- 
tions were carried in 1936 and 1937 and a similar number provided for in the 
Budget estimate for 1938. 

It will be noted that under the appropriation language salaries must be paid 
in accordance with the provisions of the act of June 4, 1924 (43 Stat., pp. 367- 
875). That act provides that on and after July 1, 1924, the salaries of 
teachers, school officers and other employees of the Board of Education shall 
be at. the rates fixed by the several classes named therein. Class 10 of 
article II provides for directors of special subjects and departments, with a 
basic salary of $3,200 per annum and an annual increase of $100 for three 
years, or until a maximum salary of $3,500 per year is reached. Class 11 
under the same article provides for heads of departments and assistant prin- 
cipals, with a basic salary of $3,200 per year and an annual increase of $100 
for five years, or until a maximum salary of $3,700 per year is reached. The 
minimum salary of both classes is identical, namely, $3,200 per year, but 
the maximum salary of heads of departments and assistant principals is $200 
greater than that for directors of special subjects and departments. The 
several directors whom it is now proposed to make heads of departments are 
each receiving the maximum salary of class 10. 

Section 2 of the act of June 4, 1924, provides— 

“That the Board of Education is hereby authorized, empowered, and directed, 
on recommendation of the superintendent of schools, to classify and assign all 
teachers, school officers, and other employees to the salary classes and positions 
in the foregoing salary schedule.” 

Section 6 provides that teachers, school officers, and other employees in the 
service of the Board of Education on July 1, 1924, shall be placed in the 
Salary classes and positions of the foregoing schedule, as follows, and in 
subsection (1) it is provided: 

“From directors of drawing, physical culture, music, domestic science, do- 
mestic art, kindergartens, and primary instruction; assistant directors of 
drawing, physical culture, music, domestic science, domestic art, kindergartens, 
and primary instruction; and assistant supervisor of manual training under 
the act of June 20, 1906, as amended, to class 10 of the foregoing schedule.” 

In subsection (0) of section 6, it is provided: 

“From heads of departments in high and manual-training high schools, class 
6, group B; assistant principals; and assistant principals (deans of girls) under 
the act of June 20, 1906, as amended, to class 11 of the foregoing schedule.” 

And in section 18 of the act of June 4, 1924, it is provided that the rates of 
salary therein designated shall become effective on the Ist day of July 1924, 
and that the estimates of the expenditures for the operation of the public 
school system of the District of Columbia shall thereafter be prepared in con- 
formity with the classification and compensation of educational employees 
therein provided. 

In view of the foregoing provisions of the act of June 4, 1924, has the super- 
intendent of public schools or the board of education legal authority to re- 
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classify positions definitely fixed by the act of June 4, 1924, as directors of 
special subjects in class 10, and now place such positions in class 11 as heads 
of departments? The action of the school authorities in ordering this reclassi- 
fication appears to be of doubtful legality. 

There is transmitted herewith a statement of the superintendent of public 
schools addressed to the board of education under date of July 1, 1937, which 
is fully self-explanatory of the viewpoint of the school authorities in making 
this reclassification. It is not necessary to repeat in this letter any part of the 
information contained in that statement. 

The Commissioners request your decision to the question whether the posi- 
tions of the seven directors of special subjects now carried on the pay rolls of 
the public schools and occupied by E. 8. Jacobs, director of home economics; 
J. E. Zearfodd [Zearfoss], director of manual training; Edwin N. C. Barnes, 
director of music; Ethel Bray, director of drawing; R. N. Hampton, director 
of drawing; D. I. Miller, director of home economics; and A. H. Johnson, 
director of music, may be reclassified by the superintendent of public schools 
or by the board of education from directors of special subjects under class 10, 
article II, of the act of June 4, 1924, and made heads of departments under 
class 11, article II, of said act. 


The statement of the superintendent of schools, transmitted with 
your letter, shows that through a gradual change in the set-up of 
the school system, primarily by reason of the development of junior 
high schools in which the courses of study now embrace a portion of 
the courses of study of both the elementary schools and the senior 
high schools as previously maintained, the duties of heads of depart- 
ments, formerly limited to high schools, as well as the duties of the 
seven designated directors of special subjects, formerly limited to 
elementary schools, have been so modified that each embraces work 
in all three classes of schools—elementary, junior high, and senior 
high; in other words, that the general principle of vertical rather 
than horizontal supervision now prevails. With particular reference 
to the seven positions here involved, the superintendent of schools 
states: 

The directors of special subjects are, like heads of departments, charged with 
the responsibility of supervising methods of teaching, outlining, and improving 
courses of study, and in general responsible for the progressive development of 
their respective subjects in accordance with the most approved courses of study, 
methods of teaching, and principles of education. In short, the rules of the 
Board of Education define the functions of the directors of special subjects in 
language similar to the language describing the functions of heads of depart- 
ments. The administrative changes which have taken place in the assignments 
of directors of special subjects have resulted in extending their functions from 
elementary schools through junior high schools, vocational schools, and senior 
high schools. Today a preponderance of the work of the seven directors of 
special subjects, who have petitioned for reclassification to the status of head 
of department, is similar to the functions of heads of departments. A reading 
of the rules of the board of education regarding the general functions of direc- 


tors of special subjects and the general functions of heads of departments will 
confirm this assertion. 


The act of June 4, 1924, 43 Stat. 367, is a classification act for posi- 
tions in the public school system of the District of Columbia. With 
certain exceptions not here involved, the statute does not describe the 
duties and responsibilities of the several classes of positions other 
than by title or designation, nor is there a limitation in the statute 
on the number of positions that may be placed or allocated in any 
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particular class. The amounts of individual items in the estimates 
presented to the Congress on the basis of which a lump sum appro- 
priation is enacted are not binding on administrative officers unless 
carried into the appropriation act itself. 

Section 2 of the act quoted in your letter authorized, empowered, 
and directed the Board of Education “to classify and assign” the 
school personnel “to the salary classes and positions” provided by 
the act, and section 3 of the act provides: 
















































That the board of education, on recommendation of the superintendent of 
schools, is authorized, empowered, and directed to assign, at the time of ap- 
pointment, teachers, school officers, or other employees hereafter appointed to 
the salary classes and positions in the foregoing salary schedule in accordance 
with previous experience, eligibility qualifications possessed, and the character 
of the duties to be performed by such persons: * * 


Section 6 of the act, quoted in your letter, related only to the 
initial allocation of positions on July 1, 1924, and would not operate 
to preclude further adjustments based on a change in duties. 

Section 2 of the act of June 20, 1906, 34 Stat. 316, vests the control 
of the public schools of the District of Columbia in a board of educa- 
tion and provides that the board shall determine all questions of gen- 
eral policy relating to the schools. It is understood from your sub- 
mission that the board has approved an order recommended by the 
superintendent as follows: 

OrpekEeD: That whenever the work of a director of a special subject in the 
day elementary schools encompasses the complete responsibility for the super- 
vision of that subject in elementary schools, junior high schools, vocational 
schools, and senior high schools, said director may, subject to the availability 
of funds and a satisfactory efficiency rating be classified as a head of depart- 
ment in the day schools. 

If such order has been approved by the board and, pursuant there- 
_to, the seven positions referred to have been allocated as heads of 
department in the day schools, class 11, this office would not be re- 
quired to object to salary payments in accordance therewith. 

You are advised accordingly. 


(A-51981) 


CONTRACTS—FINALITY OF ADMINISTRATIVE FINDINGS OF FACT— 
EQUITABLE CONSIDERATIONS 


Where contract for construction of a levee provided that the decision of the 
contracting officer or his representative should be final and conclusive on 
disputes concerning questions of fact, subject to written appeal to the head 
of the department within 30 days, and contractor failed to appeal to the 
Secretary of War within the time limited, such decisions of contracting 
officer are conclusive on the contractor and are not for review by the Gen- 
eral Accounting Office or any officer of the Government. 

The dismissal without cause and without prejudice of a proceeding in equity 
brought on behalf of the United States for a receiver and the imposition of 

a preferred lien against the assets of the defaulting Government contractor 

in the process of collecting a net balance of indebtedness found due from 
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said contractor to the United States, may not be accepted as a proper 
ground for reconsideration by the General Accounting Office of a decision 
and settlement of the former Comptroller General of the United States, 
issued upon the basis of facts found in the War Department under cir- 
cumstances making them final and conclusive upon all parties. 

A defaulting Government contractor found indebted by the War Department for 
contract work it improperly refused to perform, having been afforded full 
opportunity to present its legal or equitable defense (if any) in a receiver- 
ship proceeding brought against it in the name of the United States to 
recover the net balance certified due in a setthkement made pursuant to sec- 
tion 236, Revised Statutes, as amended, is not entitled to have the settle- 
ment reconsidered in the General Accounting Office on the basis of so-called 
equities which not only conflict with War Department findings and deci- 
sions made conclusive on the said contractor, but which the contractor’s 
counsel failed to submit to judicial scrutiny. 


Acting Comptroller General Elliott to the R. E. Cotton Co., August 19, 1937: 

A letter dated July 10, 1937, accompanied by a legal brief and 
copies of the documents, has been received in this office from Attor- 
ney William M. Hall, requesting on your behalf a reopening and 
reconsideration of settlement No. U. S. 3592-W dated January 3, 
1934, which was made pursuant to the specific direction and in ac- 
cordance with a legal decision thereon of the former Comptroller 
General of the United States. The settlement and the decision were 
based upon formal findings of fact and computations of mutual in- 
debtedness as between your company and the United States made 
by duly authorized War Department officials under your contract 
W-1106 eng 1389, dated June 27, 1931, for construction of that por- 
tion of certain levee work near Greenville, Miss., designated in the 
advertised specifications—which specifications became a part of the 
said formal contract—as subsection 11C of the Deerfield Setback. 

There has been presented also in support of the request for reopen- 
ing and reconsideration a form of release whereby you agree to re- 
lease and forever discharge the United States from any and all claims 
by virtue of the said contract provided payment is made to you 
thereon in the sum of $16,477. This sum is $1,410.43 in excess of the 
$15,066.57 claimed by you August 26, 1932, in final settlement and 
payment for all work completed by you under the said contract. See 
your letter of August 26, 1932, to Maj. T. B. Larkin, United States 
Army, contracting officer and United States district engineer at 
Vicksburg. 

The records submitted and as compiled in this Office show that 
you apparently have been represented by legal counsel and have 
had the benefit of advice therefrom in connection with all of your 
disputes with administrative officials and in connection with the 
presentation and argument of your claim through briefs, etc., before 
the War Department and this Office. These records further show 
that the facts of your contentions have been so represented on your 
behalf to numerous Members of the United States Senate and the 

81276™—38——12 





152 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


House of Representatives that your counsel, in correspondence on 
behalf of your claim, has deemed it proper to refer to them as 
“sponsors” of your claim. Some of such members were prevailed 
upon to be present at or to make frequent inquiry on your behalf 
concerning, the formal hearings and arguments of your contentions 
in the War Department before the matter was referred to this Office. 
During the times when the matter has been under consideration in 
this Office—including the present—telephonic requests or demands 
and other communications represented to emanate from legislative 
offices have been received in this Office by personnel evidently thought 
to have some responsibility in or knowledge concerning the con- 
sideration and disposition of your case. The record shows, also, 
suggestions on your behalf to at least one member of the legislative 
branch that there are considerations, aside from the legal rights 
arising under the terms of the contract, which would warrant the 
sponsoring of a bill for your relief. Counsel on your behalf in 
connection with his present request for reconsideration has sug- 
gested, moreover, that, if I am without official authority to approve 
payment on your claim on a legal basis from appropriated moneys 
that the same might be proper for reporting to the Congress on 
equitable grounds with a recommendation that its payment be au- 
thorized -by private act. 

The matter of your claim has previously been the subject of my 
own careful and personal examination. Now the record again has 
had my very thoughtful and thorough personal consideration in 
the light of the additional documents and requests presented. It 
is my conclusion thereon that I am without authority to approve 
your claim for payment from appropriated moneys and that, in the 
-absence of any judicial findings—based upon testimony under oath— 
establishing that the specific detailed and controlling findings of 
fact made and the action taken in the War Department were fraudu- 
lent, arbitrary, or capricious and contrary to law, it would be an 
abuse of discretion on my part and an imposition on the legislative 
branch were I to certif, the matter to Congress as an equitable claim 
which ought to be paid. In order that there may be no misunder- 
standing by any one of the reasons for my decision the same are herein 
set forth in ewtenso and seriatim: 

Your cited letter of August 26, 1932, presenting to the contracting 
officer your claim for final settlement and payment is as follows: 
Major T. B. Larkin, 


United States District Engineer, 
Vicksburg, Mississippi. 


IN RE: DEERFIELD SETBACK W 1106 ENG. 1389 YOUR FILE MR 374 


Dear Simm: As you have doubtless been advised, we completed to the satis- 
faction of the area engineer on or about August 2nd, 1932, the dressing and 
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sodding, which constituted completion, under our contract, of the work which 
you left us to do, and we are, therefore, now entitled to our final settlement 
and payment. We figure the amount due us as follows: 


Amount of yardage, 609,047 @ .194¢ $118, 155. 12 
Amounts received, estimates 1 thru 5. 103, 088. 55 


Amount due 15, 066. 57 


We accordingly hereby make demand for our settlement and payment. 

For reasons which we have heretofore clearly stated, we are not chargeable 
with any part of the cost of the work that you did or may do on that part 
of the project which you took over in violation of the terms of the contract 
and our rights thereunder. 


This claim for $15,066.57 later was increased to $15,124.63 to 
embrace an item of $58.06 to cover lodging and subsistence you had 
furnished to Government employees required to remain on the work 
while under construction. 

The records show that every contention of material fact which 
has been made on your behalf as well as the legal rules on which 
you rely had consideration in the War Department and that you and 
your counsel and representatives were accorded fair and full hear- 
ings both orally and by written briefs in the War Department 
before the mutual claims were sent to the former Comptroller Gen- 
eral of the United States for settlement and adjustment under the 
provisions of section 236 of the Revised Statutes, as amended by 
section 305 of the Budget and Accounting Act of June 10, 1921, 
42 Stat. 24, 31 U. S. C. 71. The contracting officer, by letters of 
September 29, 1932, and October 13, 1932, made demand upon you 
for a net balance of $28,832.67 representing excess costs for the 
performance of contract work which he and his representatives had 
found to be due from you to the United States for such work as you 
had refused and failed to perform, after the allowance against such 
excess costs of all credits they had found due to you. By letters 
of October 26, 1932, and November 28, 1932, similar demands were 
made upon your surety for the same balance. 

By letter of April 12, 1933, the then Chief of Engineers, Maj. 
Gen. Lytle Brown, informed your attorney as follows: 

I have received report of the district and division engineers on the claim 
of the R. E. Cotton Company, contractor for the Deerfield Setback Levee, 
concerning which you wrote me in your letters of January 19, and April 5, 
1983, and which we discussed in my office on December 15, 1982. The detailed 
claim of the R. E. Cotton Company and all the circumstances of the case 
have been carefully reviewed. I am of the opinion that the requirement of the 
district engineer of December 18, 1931, that the levee between stations 4959 
and 4965 be brought up to 1914 grade, that of the controlling levee, was, in 
fact, a requirement for the construction of a tie-in levee as contemplated under 
paragraph thirty-five of the contract. There was no other reasonable place 
where a tie-in levee connecting the old levee line with the new levee line might 
be built to afford continuous protection required. The fact that it was on top of 
the levee already under construction does not change its essential nature as a 
tie-in levee fulfilling every purpose and meeting every need for which tie-in 
levees are constructed. 


I am of the opinion that the contractor was obligated under the contract 
to build the levee to contract dimensions and that also during construction 
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he was obligated ‘to furnish protection during an emergency by constructing 
tie-in levee to 1914 grade when so ordered. When he failed to meet the 
latter obligation, the district engineer had no other recourse than to perform 
the work himself under article nine, charging the excess cost thereof to the 
contractor. When he refused to complete the levee, the same course was 
necessary. 

Inasmuch as the contract could have been completed within the contract 
time had it not been for weather conditions, I do not believe liquidated 
damages should be assessed, 

I am forwarding to the General Accounting Office the claim of the R. E. 
Cotton Company, recommending that there be collected as due the United 
States the cost of finishing this work by hired labor, less retained percentage 
und the liquidated damages whose remission is recommended. 


The claims had been referred to this office the previous day for 
settlement and adjustment by fifth endorsement, Office Chief of 
Engineers, as follows: 


1, The inclosed claim of the R. E. Cotton Company for balance of $15,124.63 
for amount due them under contract W-1106-eng-1389, dated June 27, 1931, 
for the construction of Deerfield Setback Levee, item 11-C, is forwarded for 
direct settlement. Payment of the amount earned by the contractor for 
work done under this contract has been withheld as a setoff against a larger 
sum due the United States for excess costs in completing the work due to 
the failure of the contractor to complete the work included in the contract. 
‘The detailed arguments of the contractor to the effect that he was not required 
by the terms of his contract to carry out the orders of the contracting officer 
to meet a threatened emergency due to the expected rise of the Mississippi 
River are set forth in the accompanying brief submitted by him. The facts 
of the case and the answers of the contracting officer to the points raised 
by the contractor are fully covered in the accompanying papers. 

2. The case has been very carefully reviewed by this office, and the recom- 
mendations of the district and division engineers that in reaching a settlement 
the deduction of $4,460 liquidated damages for 223 calendar days delay from 
January 31, 1932, to August 10, 1932, should be remitted are concurred in. 

8. This office is unable to accede to the views of the contractor that he was 
justified in bis failure to carry out the orders of the contracting officer to 
construct an emergency tie-in levee. Paragraph thirty-five of the contract in 
question contains the following clause: 

“In all cases where material in the controlling levee is used or the con- 
trolling levee line weakened or destroyed in the construction of a new levee, 
_the work shall be so planned and executed that the new levee or a spoil bank 
of a net grade and section prescribed by the contracting officer, but not exceed- 
ing the existing grade and section of the controlling levee, will be completed 
as the controlling levee is weakened or removed, in order that the work may, 
with che equipment or facilities available on the job, be promptly tied-in or 
counected with the controlling levee so as to furnish a continuous levee line 
for protection in an emergency.” 

The purpose of this protection and the obligation of the contractor to so 
conduct his operations as to make this protection possible are very clearly 
stated in this clause. In this case the contractor violated his obligations te 
so conduct the work. The contractor should not expect to profit from his 
own wrong-doing. The tie-in levee ordered by the contracting officer was the 
only practical means of obtaining the emergency protection which the con- 
tractor obligated himself to furnish when he entered into this contract. The 
fact that the only feasible place to afford the continuous protection required 
by the contract was on top of the incomplete levee does not alter the fact 
that it was a tie-in levee as contemplated in paragraph thirty-five of the 
contract. The contractor raises the objection that this construction would have 
increased his costs. This is true and was fully contemplated by the terms 
of the contract in the inclosed sentence as quoted from paragraph thirty-five 
of the specifications: 

“Where the method of construction jeopardizes the safety of the controlling 
levee, the contracting officer reserves the right to suspend the contractor’s 
operations for any period or periods of time during the flood season that in 
the opinion of the contracting officer is warranted, so as to eliminate danger of 





ee ae ee 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 155 


overflow by unseasonable construction and no claim shall be made by the con- 
tractor for damage or expense occasioned by such suspension of operations 
or occasioned by construction difficulties on account of the tie-in levees.” 

The contract contemplates the fact that tie-in levees built to meet emergency 
conditions may be more difficult and expensive to construct than the ordinary 
construction work, but it is agreed in advance that the compensation for such 
protective levee shall be at the contract price per cubic yard called for in 
building the main levee. The contract provides for the payment of protection 
built of timber or other material to be constructed around the ends of the 
levee or elsewhere, at cost plus ten per cent. This is due to the fact that 
the contract bears no unit price for handling timber or materials other than 
the price per cubic yard for earth embankment. The contractor’s argument 
that other material included in the first sentence of paragraph thirty-seven 
of the specifications includes earth embankment is considered fallacious. The 
terms of the contract must be read as a whole to obtain its meaning, and 
such a reading of paragraphs thirty-five and thirty-seven in conjunction indi- 
cates that it is contemplated that protection by earth embankment shall be 
paid for at contract price and protection by other materials at cost, plus ten 
per cent. Furthermore, this has been the generally understood meaning of 
these paragraphs on the basis of interpretation in all previous cases arising 
between the Government and the contractors. 

4. Revised computations show the amount now due the contractor for yard- 
age placed by him in the levee as $16,477.00 instead of $15,124.63, as claimed 
by the contractor. The work was completed by Government plant and hired 
labor at an excess cost of $36,655.13, plus $4,460.00 liquidated damages re- 
ferred to above. It is, therefore, recommended that steps be taken to collect 
the sum of $20,178.18 from the R. E. Cotton Company, representing the differ- 
ence between the excess cost less liquidated damages and the amount due the 
contractor for work previously performed. 


You have questioned the correctness of the findings and decisions 
of the contracting officer constituting the basis of these conclusions 
by the Chief of Engineers and his subordinates which conclusions 


while persuasive and entitled to most respectful consideration are not 
necessarily controlling. Swn Shipbuilding Co. v. United States, 76 
Ct. Cls. 154, 1938. The terms of your contract in that respect are, 
however, as follows. 

ARTICLE 15. Except as otherwise specifically provided in this contract, all 
disputes concerning questions of fact arising under this contract shall be 
decided by the contracting officer or his duly authorized representative, subject 
to written appeal by the contractor within thirty days to the head of the depart- 
ment concerned, whose decision shall be final and conclusive upon the parties 
thereto as to such questions of fact. In the meantime the contractor shall 
diligently proceed with the work as directed. 

The contracting officer and his two representatives, who were un- 
questioned experts in levee construction and its terminology and who 
were in charge of all the levee work under the different contracts 
awarded upon the same specifications as your own, are in complete 
harmony, after full hearing of your side of the case, as to what the 
actual facts were. This is equally true of the Chief of Engineers and 
his advisers, all apparently qualified experts. You did not appeal 
the findings and decisions made under article 15 to the Secretary of 
War within 30 days as you might have done, and it is not open to 
this office or to any officer of the Government or otherwise to review 
and revise those findings now. Horace Williams Co., Inc, v. United 
States, Ct. Cls. No. 42934, decided June 1, 1937; Sun Shipbuilding Co. 
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v. United States; 76 Ct. Cls. 154, 186-187, and cases therein cited. In 
order to show the fair and honest judgment exercised in the making 
of the formal findings and decision pursuant to the quoted article 
15 of the contract upon every material point raised by you it seems 
proper to set forth the portions of said findings and decisions mate- 
rial to your present claim which were formally entered of record 
as follows: 


BASIC DECISIONS OF CONTRACTING OFFICER 
























Answers to points raised by R. E. Cotton Company in its petition for pay- 

ment of $15,124.63, alleged balance due under its contract dated June 27, 1931, 

symbol no. W 1106 eng.—1389. 
* * - * ~ 7 a 

For convenience in making reference to the points raised by the contractor, 
the points raised in the contractor’s petition have been numbered to agree with 
the following: 

1. The contract (advertisement and award) : 

(1) Invitations for bids issued May 14, 1931. Bids opened June 10, 1931. 
Award made to R. E. Cotton Company on June 19, 1931, for the construction 
ot Deerfield Setback Levee, item 11-C, involving approximately 651,300 cubic 
yards of earthwork, at 19.40¢ per cubic yard. The contract provided that 
liquidated damages at the rate of $20.00 per day would be charged for each 
calendar day of delay beyond the date fixed for completion of the work. 

Time for completion was 185 calendar days after date of receipt of notice 
to proceed; notice to proceed received by contractor June 29, 19381; date for 
completion therefore fixed as December 31, 1931. a 

Clearing operations commenced on June 24, 1931. 

(2) Pits opposite the work were designated on drawing accompanying 
contract as alleged. Paragraph 25 of specifications did not specifically provide 
for extra compensation for dirt hauled from the places subsequently designated 
but, instead, read as follows: 

“25. Borrow pits—General.—* * * When shown on maps or profiles sub- 
mitted to bidders that earth cannot be obtained from opposite stations it must 
be hauled from places designated without extra compensation. * * *.” 

The statements regarding the use of material from the old levee line, and 
the placing of earth in the levee embankment that showed a tendency to slough, 
are correct. 

(3) Incorrect—Paragraphs 35 and 87 of the specifications read as follows: 

_ “35. Old levees, spurs, etc.—All existing levees, parts of levees, or spurs must 
be left intact, unless otherwise stated in paragraph 39 and shown on the plans 
that they may be cut. In all cases where material in the controlling levee is 
used or the controlling levee line weakened or destroyed in the construction of 
a new levee, the work shall be so planned and executed that the new levee 
or a spoil bank of a net grade and section prescribed by the contracting officer 
but not exceeding the existing grade and section of the controlling levee, will 
be completed as the controlling levee is weakened or removed, in order that 
the work may, with the equipment or facilities available on the job, be promptly 
tied-in or connected with the controlling levee so as to furnish a continuous 
levee line for protection in an emergency. * * * ‘These plans shall provide 
for a minimum number of tie-ins in an emergency. In the event that the 
construction of tie-in levees is required before the expiration of the contract 
period prescribed in paragraph 89 hereof, payment therefor will be made by 
the United States as prescribed in paragraph 37. Where the method of con- 
struction jeopardizes the safety of the controlling levee, the contracting officer 
reserves the right to suspend the contractor’s operations for any period or 
periods of time during the flood season that in the opinion of the contracting 
officer is warranted, so as to eliminate danger of overflow by unseasonable 
construction and no claim shall be made by the contractor for damage or 
expense occasioned by such suspension of operations or occasioned by con- 
struction difficulties on account of the building of the tie-in levees.” 

“87. Damage or injury to work.—In anticipation of destructive floods during 
the progress of the work, the contracting officer may require a protection of 
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timber or other material to be constructed around the ends of the levee or else- 
where, and also a temporary protective levee to be built in front of the work, 
upon such location and of such dimensions as he may direct. If such a protec- 
tive levee is built the contractor will be paid the contract price per cubic yard; 
for other protective work he will be paid the actual cost plus 10 percent. 
All damage or injury to work, resulting from floods or other causes before the 
work has been accepted by the contracting officer, shall be sustained by the 
contractor.” 
. * * * * . * 


Paragraph 35 places on the contractor the responsibility that “the work 
shall be so planned and executed that the work may, with the equipment or 
facilities on the job, be promptly tied-in or connected with the controlling 
levee line for protection in an emergency.” Tie-ins may be required at any 
point of the work and at any time. This is a hazard which the contractor 
should anticipate when he bids on work involving setbacks. If and when a 
tie-in is required it is the responsibility of the contractor to construct it 
promptly, securing additional equipment if necessary. 

(4) No change in plans was made by the contracting officer as alleged; the 
construction of tie-ins when and where necessary is contemplated by paragraph 
25 of the specifications ; therefore, supplemental agreement (change order) was 
not required. Article 15 of the contract specifically provides for the procedure 
in case of disputes. 

2 + . * 2 . * 


As far as making adequate progress the contractor had sufficient equipment on 
the job. However, the contractor elected to complete the levee below station 
4965 to project grade and section but leaving the gap in question below 1914 
grade. The contractor placed sufficient additional yardage below station 4965 
to have brought the gap up to 1914 grade had he planned and executed this 
portion of his work properly, thereby making the tie-in unnecessary. 

* * . * * * a 

(4) Subcontractor placed 201,958 enbic yards of material. The contractor 
made a mistake in planning and executing his work in not having the sub- 
contractor construct the levee from 4969/02 to 4959 to 1914 grade, with the 
same yardage, thereby eliminating the necessity of a tie-in. (See par. 2 (1).) 

* * + * cd * x 

(8) The contractor failed to plan his work so that with the equipment and 
facilities on the job the new levee could be promptly tied-in and connected with 
the controlling levee, so as to furnish a continuous levee line for protection in an 
emergency, as required by paragraph 35 of the specifications. Therefore, in 
order to provide continuous protection in the emergency which arose, it was 
necessary to procure other equipment for doing this work, for the reason that 
the material in the borrow pits designated for the levee was, due to excessive 
rainfall, rendered unsuitable for placing in the levee. The only feasible means 
of providing the necessary protection was to complete a partially completed 
gap in the new levee to the grade of the controlling levee. In order to accom- 
plish this, material had to be obtained from a section of the old levee, which 
involved a haul of about 2,000 feet. Hauling equipment was required for this 
work. The contractor had only a dragline machine on the job. Under para- 
graph 35 of the specifications it was the contractor’s responsibility to have on 
the job sufficient and adequate equipment to construct a tie-in when and if 
ordered and to carry on his work accordingly. 

The construction of a tie-in levee was a separable part of the contract, 
being specifically provided for in paragraph 35 of the specifications. Con- 
tractor’s right to proceed was not terminated under article 9 of the contract 
due to his lack of progress, but instead, on account of his refusal to build a 
tie-in levee, which he was obligated under his contract to construct. 

Due to the compactness of the material in the old levee, and the slope of 
the levee, which afforded drainage, this material was much drier than the 
material in the borrow pit, and it was satisfactory as evidenced by the fact 
that the tie-in levee was properly completed with it. This material was not 
hauled in the rain, nor did it show a tendency to slough, as alleged by the 
contractor. 

On account of the softness of the material in the borrow pits, it was neces- 
sary to construct a corduroyed roadway in order to make hauling of the 
material possible, as alleged. 
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(9) The statement made by the contractor in his letter dated December 18, 
1931, to the effect that the construction of the tie-in levee, by using material 
from the old levee, was not provided for in his contract, was in error. Para- 
graph 35 of specifications required that a tie-in levee be constructed. The 
contractor should have proceeded to construct the tie-in levee when ordered. 
Article 15 of the contract reads in part as follows: 

“Disputes.—In the meantime the contractor shall diligently proceed with the 
work as directed.” 

The contracting officer acted within his rights in ordering the tie-in levee 
to be built. See (8) above. Conditions were not different from those con- 
templated by the contract as it is to be expected that when tie-ins are required 
the pits will be wet. 

As a matter of fact had the contractor used his tractors and wagons a few 
more days before releasing them the necessity of a tie-in would have been 
obviated. 

(10) Contractor failed to comply with his contract by his refusal to con- 
struct a tie-in levee, which he was obligated under his contract to build; 
therefore, the action of the contracting officer in terminating the contractor's 
right to proceed with this work was fully justified and was approved by the 
Chief of Engineers. 

(11) The Government commenced building the tie-in, between stations 4959 
and 4965, on December 21, 1931, and completed this work on January 3, 1932, 
The statement regarding equipment and men is not correct. The following 
forces and equipment were used during the periods stated: 

December 21, one dragline, and seven each tractors and wagons. 

December 22 to 24, one dragline, and twelve each tractors and wagons. 

December 25, two draglines, and twelve each tractors and wagons. 

December 26 and 27, two draglines and fifteen each tractors and wagons. 

December 28 to January 3, three draglines and fifteen each tractors and 
wagons. 

The average force was about eighty men daily. 

As stated in 2 (8) above, the material was not hauled in the rain, and it 
had not softened when it reached the levee, as alleged by the contractor. 

The false berm referred to by the contractor was not constructed on ac- 
count of the condition of the material placed by the Government as alleged, 
but instead, for the reason that the material which the contractor had pre- 
viously placed had been left on a steep slope (about 2 to 1). When the addi- 
tional material was placed thereon, it would not remain in place on account 
of this slope, the wet condition of the partially completed embankment and 
of the levee base. In order to correct this condition, it was necessary to 
construct a false berm about 40 feet wide over the entire length of the gap, 
but-entirely within the levee section prescribed in the specifications. 

* » * * * ao * 

(13) The contractor’s statement to the effect that back side slope was ample 
to take care of the water that actually came is correct. However, the Gov- 
ernment’s action in regard to the construction of the tie-in levee was justified, 
due to the extreme emergency existing at the time said action was taken. 

During the early part of December 1931 river reports issued by the United 
States Weather Bureau showed a considerable rise in the Mississippi River 
at Greenville, Miss. On December 8, 1931, the river reached its crest of 23.2 
feet, after which date it fell, and by December 16, receded to a stage of 19.4 
feet. However, on De¢ember 16 a stage of 34 feet was predicted at Greenville, 
Miss., by December 30 or 31. 

Although the predicted rise in the river was not such as to cause material 
damage to the uncompleted levee, or endanger the lives of the people or dam- 
age the property behind the levee, the situation was such that, in the event 
the predicted stage was reached, it would have resulted in a head of about six 
feet of water against the levee, which would have made the future strengthen- 
ing and raising of the weak section prior to an overtopping stage problemati- 
cal. It was necessary to construct the tie-in before the river stage prevented 
hauling over the old pits. It could not have been completed at a later date 
as the stage rose almost continuously until it reached 47 feet Greenville gage 
February 26, about two months later. The Government’s action at the time 
was necessary as it would not have been prudent to jeopardize the lives and 
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property of people living behind the levee. The work in question was on the 
front line levee a few miles below Greenville, Miss. 
* * as cm cd ” * 

(16) The contractor’s right to proceed with only such portion of the levee 
as was necessary to bring the weak section to 1914 grade and section was 
terminated. This action was taken in order to provide continuous protection, 
as required by paragraph 35 of the specifications. Therefore, the contract 
was still in full force and effect as to the completion of the levee between 
stations 4959 and 4965 to final grade and section. The contractor was accord- 
ingly requested on February 1, 1932, to advise the contracting officer as to his 
plans for completion of the work which had not been taken over. 

+ * oe ao * * * 

(18) The contracting officer’s action in terminating the contractor’s right 
to proceed with the construction of so much of the portion of the levee as 
was necessary to bring it up to 1914 grade and section to provide the protec- 
tion provided for by paragraph 35 of the specifications was justified. The 
construction of a tie-in levee was a separable part of the contract, being 
required by paragraph 35 of the specifications, See 3 (5) below. Therefore, 
the contractor’s contention that the contracting officer’s action in legal effect 
was a rescission of the contract with reference to all of the work between 
those stations is not well founded. In view of the fact that only a portion of the 
work was taken over, the contractor was obligated for the completion of his 
contract. 

The material placed by the Government in the gap was not wet and soft as 
alleged. Borings were made during the month of July 1932, being more than 
€ months after the material had been placed, to determine the condition of 
the material which had been placed by the Government, and it was found that 
no planes of cleavage existed and that the material was solid. When the levee 
was brought to final grade and section no slides or trouble of any kind were 
encountered. 

(19) The contractor refused to complete the levee between stations 4959 
and 4965 unless the contracting officer agreed that in so doing the contractor 
was not admitting any obligation for the work performed by the Government, 
or for the excess cost involved thereby, and further that he would not be 
held responsible for slides developing in his work on account of the work 
done by the Government. The contractor was orally informed that he would 
not be held responsible for any slides resulting from the condition of the 
fill placed by the Government. The contracting officer refused to agree to 
permit the contractor to complete the levee under the condition that he would 
not be responsible for excess cost incurred in the work of bringing the gap 
to 1914 grade. The contractor refused to complete the work which he was 
obligated to do. Therefore, the remaining work between the above mentioned 
stations was taken over on August 10, 1932, under authority of the Chief of 
Engineers. 

(20) The contractor on July 20, 1982, commenced the work of dressing and 
sodding a portion of the levee which had not been taken over and completed 
same on August 1, 1932. 

ae & oe be a as * 


(22) Letter dated August 26, 1932, received from contractor, as alleged. 
[This was the above quoted idetter claiming final balance due contractor of 
$15,066.57 ] 

i Bd + cd co - x 

(24) There is attached hereto a revised statement showing the balance 
due the United States to be $24,688.13 instead of $28,836.67 as shown in the 
statement sent to the contractor on September 29, 1982. The difference of 
$4,198.54 covers 21,642 cubic yards of the material which had been placed 
by the contractor in the levee between stations 4959 and 4965 prior to the 
date the work was taken over by the Government. 

Credit was given the contractor for placing in this portion of the levee only 
8,949 cubic yards, amounting to $766.11, as shown in unpaid estimate for 
December 1931, whereas the unpaid estimate should have covered a total 
of 25,591 cubic yards, at contract price of 19.40¢ per cubic yard, being $4,964.65. 

8. Contractor's contention—Argument in support and conclusion: 

(1) The total amount withheld to apply against the excess cost amounts 
to $16,477.00 instead of $15,124.63 as stated by the contractor. (See statement 
attached. ) 
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(2) The contractor defaulted under his contract by refusing to construct 
the tie-in levee, which was a separable part of his contract, being required 
by paragraph 35 of specifications. Therefore, the Government was justified 
in charging the contractor with excess cost involved in doing this work. The 
contractor further defaulted under his contract by refusing to complete the 
portion of the levee which was not taken over, and the Government was 
therefore justified in charging the contractor with excess cost incurred in com- 
pleting the levee to final grade and section. 

(8) The contractor’s right to proceed with the work first taken over and 
<ompleted by the Government was not terminated on the grounds that the 
contractor had not made sufficient progress, but instead, on account of his 
refusal to build the tie-in levee, which he was obligated to build under para- 
graph 35 of the specifications. 

(4) Paragraph 35 of the specifications required the construction of a tie-in 
levee in an emergency. As stated in 2 (13) above, the emergency was such 
that it was necessary to construct a tie-in levee. The work of bringing 
the gap to 1914 grade and section was merely constructing a tie-in levee “with 
the controlling levee so as to furnish a continuous levee line for protection 
in an emergency” (par. 35). The controlling levee was the new levee from 
station 4965 south. 

The material placed in the tie-in by the Government did not show a tend- 
ency to slough, as alleged by the contractor. As stated in 2 (18) above, 
when the levee was brought to final grade and section, no trouble of any 
kind was experienced, and a stable levee was built. The tie-in levee was 
therefore not constructed in violation of paragrph 22 of the specifications, as 
alleged. 

(5) The work in question was the construction of a tie-in levee ordered 
under paragraph 35 of the specifications. Payment for this work was to be at 
contract prices as provided for in paragraph 37 of the specifications for a 
protective levee. 

(6) The work of constructing the tie-in was necessary in the emergency as 
explained in (4) above. The contractor was obligated under paragraph 35 
of the specifications to so execute his work that a tie-in levee could be built 
when an emergency arose. Paragraph 35 does not indicate the permanency 
of a tie-in levee. It may be temporary or permanent. Contractor was there- 
fore obligated to haul material from any location which was necessary in order 
to obtain satisfactory material for the tie-in levee, and to perform this work 
at contract price per cubic yard. As stated in 2 (8) above, the contractor 
failed to execute his work as required by paragraph 35 of the specifications, 
and as a result thereof created a condition which made it impossible to provide 
continuous protection in the emergency with the equipment he had on the job. 
Under these circumstances, the contractor was obligated to place the necessary 
‘equipment on the job, in order to provide the protection required by the 
contract. : 

(7) The contractor was obligated for the construction of the tie-in levee 
ander paragraph 35 of the specifications. (See (4) above.) 

(8) * * * Paragraph 35 of the specifications attached to and forming a part 
of the contract is clear as to the requirements to build tie-in levees. The 
closure of the gap to 1914 grade was merely the construction of tie-in levee. 

(9) Conditions not changed as alleged. Tie-ins are necessitated by rains 
and high waters, which are possible at any time during the year. Contractor 
in bidding on this work should have anticipated that rains and high water 
would make his pits wet so that a longer haul would probably be required 
for any tie-in. Contractor’s contention that supplemental agreement should 
have been entered into to provide for additional payment for constructing 
the tie-in is not well founded. He was obligated under paragraph 35 of 
specifications to do this work. Therefore, articles 3 and 4 of contract were not 
applicable. Paragraph 25 of the specifications does not provide for extra 
compensation. 

(10) The Government’s action under article 9 of the contract was warranted. 
The contractor defaulted under his contract by refusing to construct the tie-in 
levee ordered under paragraph 85 of the specifications. Contractor is there 
fore properly chargeable with excess cost involved in doing this work. 

(11) Liquidated damages are not properly chargeable to the contractor after 
the date his right to proceed was terminated. However, the contractor's right 
te proceed with all of the remaining work under his contract was vot ter- 
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minated until August 10, 1982, and liquidated damages were properly charge- 
able up to that date, except for delay due to unforeseeable causes beyond 
the control and without the fault or negligence of the contractor, including 
unusually severe weather, as provided in article 9 of the contract. 

It is considered that the contractor could have completed all of the work 
‘covered by its contract by the date fixed for its completion if normal weather 
‘conditions had prevailed, and that liquidated damages are not properly charge- 
able for any part of the delay from January 1, 1932, to August 10, 1932, being 
223 calendar days at $20.00 per calendar day, totaling $4,460.00. 

This conclusion is based on the following: 

(a) Contractor’s normal progress with his machine was about 130,000 cubic 
yards per month. 

(b) On December 1, 1931, only 60,712 cubic yards remained to be placed. 

(c) Abnormal delay 10 days in July 1931, due to excessive rainfall. 

(d) Abnormal delay 21 days in December 1931, due to excessive rainfall. 

Therefore, with the equipment the contractor had on the job, he should 
have completed the contract about December 15, 1931, under normal working 
conditions. 

(12) The contractor commenced dressing and sodding the portion of the 
levee as to which his right to proceed had not been terminated on July 20, 
1982, and completed this work on August 1, 1932. 

(18) The Government’s actions in both the first and second terminations 
of the contractor’s right to proceed were justified. (See 2 (8) and 2 (19) 
above.) 

(14) As the contractor's right to proceed with only the portion of the levee 
necessary to provide the protection required by his contract was terminated, 
the contractor was not released from further obligation or responsibility for 
the completion of the work between stations 4959 and 4965, as alleged. 

(15) The contracting officer’s action in December in terminating the con- 
tractor’s right to proceed with a portion of the work between stations 4959 
and 4965 was proper. Paragraph 35 required the construction of tie-in levee, 
which was a separable part of the work. The Government did not perform 
the work of building a tie-in levee by using improper materials, or in an 
improper manner, as alleged by the contractor. (See 2 (19) above.) 

(16) The contractor defaulted under his contract by refusing to build 
the tie-in levee which was a separable part of the contract. The Government's 
action in terminating the contractor’s right to proceed with the portion of 
the contract which was necessary for the construction of the tie-in levee was 
therefore justified. 

(17) The work was not changed in character, as alleged by the contractor. 
The contractor was informed that he would not be held responsible for any 
slides resulting from the condition of the fill placed by the Government. (See 
2 (19) and 8 (4) above.) 

(18) The contractor’s right to proceed with the dressing and sodding re- 
ferred to, which work was between stations 4920 and 4957-63 and stations 
4965 and 4969-02, was not terminated. As explained in 2 (14) and 2 (19), 
the only work taken over by the Government was that between stations 4959 
and 4965. 


(20) The Government did not make a mistake in constructing the tie-in. 
(See 2 (13).) The work in question was on the front line levee a few miles 
below Greenville, Miss. The district engineer did not believe it prudent to 
place human lives and property in jeopardy and acted fully within the scope 
and authority of the specifications in directing that the contractor construct 
a tie-in levee. 


SUPPLEMENTAL DECISIONS OF CONTRACTING OFFICER 
Subject: Claim under contract W 1106 eng.—1389—R. E. Cotton Co. 


* . * * * ca * 


1. The inclosed claim pertains to contract No. W 1106 eng.—1389, entered 
into with R. E. Cotton Co. on June 27, 1931, covering the construction of 
Deerfield Setback Levee, item 11-C, involving about 651,300 cu. yds. of earth- 
‘work on the east bank of the Mississippi River, in Mississippi, at a unit price 
of 19.40¢ per cubic yard. 
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2. On December “18, 1931, the contractor had about 600 ft. of new fill that 
was only up to an elevation 6 ft. below the 1914 grade. (See sketch forwarded 
with B. D. 3504 (Vicks. D. O.)-597). Due to this situation, the continued 
rains and the predicted rise in the river, the people of Greenville and the 
neighboring community were much alarmed. 

The contractor having refused on December 18, after repeated requests to 
construct a tie-in levee under paragraph 35 of the specifications, the president, 
Mississippi River Commission, authorized the district engineer to construct 
this tie-in. This action was approved by the Chief of Engineers in indorse- 
ment dated December 31, 1931, E. D. 3504 (Vicks. D. O.)-597. 

The proper procedure for the contractor would have been to construct the 
tie-in as directed and proceed, had he so desired, under article 15 of the 
contract. 

8. In letter of April 23, 1932, the contractor stated definitely that he would 
not assume completion of the work between stations 4959 and 4965. The 
Chief of Engineers on June 14, 1932, E. D. 3504 (Vicks. D. O.)-678, authorized 
the termination of the contractor's right to proceed with that portion of the 
work, excess costs to be charged to the contractor and the surety. By telegram 
of August 9, 1932, the surety declined to undertake completion of this work. 

4. Under the provisions of paragraph 35 of the specifications, it is the 
responsibility of the contractor to carry on his work in such manner that he 
will be able to construct any tie-ins necessary. 

During December 1931 it was necessary to construct tie-ins on four contracts. 
In all cases, except that of the R. E. Cotton Co., these tie-ins were made by the 
contractors without protest, at the direction of the contracting officer, and it was 
necessary for the contractors to secure tractors and wagons for doing this work. 

5. The work was completed on September 9, 1932, by Government plant and 
hired labor. The total excess cost to the Government in closing the gap 
amounted to $36,655.13. As shown by inclosed revised statement, there is due 
the contractor for work performed and unpaid subsistence account the sum of 
$16,477.00. Since the contractor could have completed his contract well within 
the time fixed for completion if normal weather had prevailed, the liquidated 
damages amounting to $4,460.00 should not be payable by the contractor. 

Making no deduction for liquidated damages, there is due to United States a 
total of $20,178.13 ($36,655.13—$16,477.00), and it is recommended that steps be 
taken to collect this amount from the contractor and the surety. 


As bearing on the comments that other contractors constructing 
other portions of the levee in the same vicinity under identical con- 
tract provisions and under similar circumstances performed the work 
which your company refused to perform, the records of this Office 
‘show at least seven other contracts with similar provisions were 
awarded on the specifications governing fhe performance of your 
work and in speaking of your failure and refusal to perform, the 
E. F. Powers Construction Co., which was awarded the construction 
work at lower cubic yard rates under contract W-1106 eng. 1391, 
June 1931, for construction of subsections 11-A and 11-B, adjacent 
to subsection 11—C of the Deerfield Setback portion of the levee cov- 
ered by your contract, stated in its letter of May 6, 1932, to the dis- 
trict engineer at Vicksburg, as follows: 

* * * December 22, a tie-in levee became necessary on item 11-C for which 
the contractor [your company] lacked suflicient equipment to construct, our 
tractors being unable to work on item 11—A were rented to the Government 


for this emergency work. After the completion of this tie-in on item 11-C all 
of our equipment was returned * * *, 


This letter by a contractor engaged on identical character of work 
and familiar with the terminology thereof is on file in this Office in 





i ae ee a me A. % ta eh A #4 


athens 4 a 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 163 


claim file 0409640 covering the claim of the said Powers Construction 
Co. for remission of liquidated damages administratively deducted 
from payments under its contract. The contracting officer—under 
your contract as well as under the Powers Construction Co, contract 
and other contracts awarded on the same specifications—formally 
decided on the point as to the Powers Construction Co. equipment 
as follows 


* * * The equipment referred to by the contractor was rented by the Gov- 
ernment as claimed. It was received by the Government on December 20, 1931, 
instead of on December 22, 1931, as stated by the contractor. It was returned 
to the contractor on January 22° _.- .* 


This finding is also in G. A. O. claim file 0409640, 

The president of the Mississippi River Commission, an eminent 
engineer and a recognized expert on levee wo:k of the character 
covered by your contract and the terminology applying thereto, as 
well as familiar with the actual facts, made formal comment by 
fourth endorsement of March 14, 1933, to the Chief of Engineers, 
United States Army, concerning the decisions made by the contract- 
ing officer and his representatives, as follows: 


1. R. E. Cotton Co., after having torn down the controlling levee (built to 1914 
grade) on item 11 (c) in the Vicksburg district, a short distance below Green- 
ville, Miss., refused, in the face of impending high water, to restore continuous 
protection to 1914 grade by adding 31,000 cubic yards of material to about 600 
feet of partial fill that was still 6 feet below 1914 grade. 

The United States then took over the work to the necessary extent and placed 
the required material, billing the contractor for the excess cost thereof. 

Upon subsidence of high water the contractor refused to complete the work 
which the United States had brought up to 1914 grade. * * 


a * * * * - 7 


2. The contractor claims that he was not bound to furnish the continuous 
protection required at contract rates, inasmuch as doing so entailed long haul, 
possible use of wet material whose use was forbidden by the specifications and 
that later might develop slides, and additional expense by way of assembling 
equipment other than that which he already had on the work. His detailed plea 
rather ingeniously misinterprets some of the requirements of the specifications 
that heretofore have been perfectly clear. 

38. The specifications clearly charge the contractor with the duty of restoring 
continuous protection (destroyed by him) at contract rates, upon demand. That 
the tie-in in this case had to be upon the levee line proper because the contractor 
had made all other routes impossible in no way relieves him of responsibility. 

4. The contractor's refusal to complete the portion upon wh ch the United 
States had worked is based upon the contention that having taken over part of 
the work between specified stations, the Government had taken over all work 
between those stations; that the job can be divided by lines drawn normal to 
the center line but not by lines drawn parallel to it. The distinction seems finely 
drawn. Since the contractor had already placed some material along the land- 
side toe of the stretch, for which he is demanding payment, it is clearly demon- 
strated that it is possible to separate the fill along longitudinal lines as well as 
along transversals. In the present case, the Government left the contractor the 
short-haul, high-profit yardage to place. 

5. The contractor brings in claims as to changed conditions, ete., and also 
introduces many irrelevancies—all of which are concisely and ably answered 
by the district engineer in his memorandum. The contractor and his lawyer 
sought and received an audience with me November 5, 1932. Their verbal rep- 
resentations were no more convincing than are their written ones. I find myself 
in full accord with the views and recommendations of the district engineer. 
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Your claim, supported by briefs, etc., and the claim of the United 
States administratively found against you under the contract, thus 
having been presented to the General Accounting Office for settlement 
and adjustment and the Chief of Claims Division having requested 
the former Comptroller General personally to instruct him as to the 
settlement and adjustment authorized and required to be made, the 
said former Comptroller General in memorandum of December 15, 
1933, stated his legal conclusions and decision, pursuant to which 
the settlement No. U. S. 3592-W of January 3, 1934, was made, as 
follows: 


There are returned herewith the papers transmitted with your memorandum 
of November 8, 1933, “Cont-0415680-LAW”, wherein you request instructions 
relative to the claim of R. E. Cotton Company for a balance of $15,124.63 alleged 
to be due for services in connection with performance of certain Mississippi 
River levee construction work under its War Department contract W-1106-eng— 
138¥, dated June 27, 1931, designated as subproject item No. 11-c in the Deer- 
field Setback, section 3. 

The contract price to be paid for required levee construction work, esti- 
mated at 651,300 cubic yards, was $0.194 per cubic yard, approximated at 
$126,352.20. The performance period as fixed by paragraph 35.5 of the speci- 
fications, a part of the contract, was 185 calendar days from the date of 
receipt by the contractor of the Government’s notice to commence the contract 
work. In the event of delays in performance the contract provided that the 
contractor should be charged with liquidated damages at the rate of $20 per 
day for each calendar day of delay beyond the contract date for completion, 
excepting for the delays excusable under article 9 of the contract “due to un- 
foreseeable causes beyond the control and without the fault or negligence of the 
contractor.” 

The record discloses that the contractor received the Government’s notice 
to proceed with the work on June 29, 1931. Under the contract terms the final 
date for completion of the work was 185 calendar days thereafter, or by De- 
cember 31, 1931. However, the contractor did not complete performance of 
all the levee work covered by its contract, but failed and refused to perform 
certain levee construction work between stations 4959 and 4965, which necessi- 
tated subsequent completion thereof by the United States. 

The administrative reports show that contractor removed or tore down 
portions of the old existing flood protection or controlling levee, which was 
built to the 1914 grade, on item 11-C, the Deerfield Setback levee, section 3, in 
the Vicksburg district, a short distance below Greenville, Mississippi; that 
subsequently, in December 1931, on account of impending high waters and an 
existing emergency, the contracting officer deemed it necessary to restore said 
flood protection or controlling levee to the 1914 grade by the construction of a 
tie-in levee of earth material to the partial fill of 600 feet remaining six feet 
below the 1914 grade, and in accordance with the provisons of specification 
number 35 of the contract the contractor was requested to construct such tie-in 
levee; however, the contractor refused to perform such requested flood-protec- 
tion work unless paid extra therefor, claiming that same was not included in 
its contract work. The contracting officer, however, decided that under the 
terms of the contract and in view of the facts, it was the contractor’s respon- 
sibility to construct such tie-in levee in order to provide continuous flood pro- 
tection from the impending high waters; and after the contractor’s refusal to 
construct required tie-in levee under its said contract, in order that the gap 
between stations 4959 and 4965 be brought up to the 1914 grade, the Govern- 
ment constructed same for the account of the contractor, at an expenditure of 
$39,456.49. . 

Where the contract provides, as in this case, that the decision of the con- 
tracting officer or his representative shall be final and conclusive on disputes 
concerning questions of fact, subject to written appeal to the head of the 
department within thirty days thereafter, the decision of the contracting officer 
as to what does or does not constitute extra work is conelusive on the con- 
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tractor, unless same on appeal is reversed. In instant case, the contractor 
having failed to appeal to the Secretary of War from the decision of the con- 
tracting officer that the requested tie-in levee work was not extra work but 
that same was a part of the work included within the provisions of its con- 
tract, as shown by specification no. 35, such decision is conclusive on the con- 
tractor. Under such circumstances the contractor is liable for the $39,456.49 
expended by the Government to complete the required tie-in levee. 

The administrative reports show also that after completion by the Govern- 
ment, for contractor’s account, of the tie-in levee work between stations 4959 
and 4965 of the contract work, the contractor was called upon to complete 
the remainder of the contract levee construction work between said stations, 
but the contractor failed to complete such work, and on April 23, 1932, con- 
tractor notified the contracting officer that it would not complete the levee work 
between said stations and contended that the Government’s construction of 
required tie-in levee between said stations relieved it of its contractual obliga- 
tion to complete the unfinished contract levee work between said stations. 
The Government subsequently notified the surety on the contractor’s perform- 
ance bond, The National Surety Company of New York, N. Y., of the con- 
tractor’s default in failing and refusing to complete the contract levee work 
between stations 4959 and 4965, and requested completion of said contract work 
by such surety. The surety declined to complete said work. Subsequently, on 
August 10, 1932, the Government terminated the right of the contractor to pro- 
ceed with the levee work remaining uncompleted between stations 4959 and 
4965 under its contract of June 27, 1981. Thereafter, the Government com- 
pleted such levee work, for the account of the contractor, at an expenditure of 
$9,754.68. 

The aggregate amount expended by the Government in completion of the 
work which the contractor failed and refused to perform is ($39,456.48-+-$9,- 
754.68) $49,211.17. The cost of said work at the contract price would have 
been (59,592 cubic yards @ $0.194) $11,560.85 and the engineering and inspec- 
tion costs thereon would have been $995.19, making a total cost of $12,556.04. 
Hence, the contractor’s default resulted in an eXcess cost to the Government 
of ($49,211.17—$12,556.04) $36,655.13. 

It further appears from the administrative reports that when the contractor’s 
right to proceed with the work under said contract was terminated on August 
10, 1982, on account of its default, the contractor had completed 590,427 cubic 
yards of the required levee construction work for which it had received pay- 
ments (on vouchers nos. 1894, 3423, 4814, 6200, and 7450) aggregating $103,- 
088.55; that the contractor had completed also 25,591 cubic yards of the 
required levee construction work between stations 4959 and 4965, prior to its 
default on the said levee work between said stations, for which it has received 
no payments; that the contractor has furnished lodging and subsistence for 
Government employees required to remain on the work while under construc- 
tion, in accordance with the provisions of paragraph 16 of the specifications, 
for which it has received payments (on vouchers nos. 2527, 4826, 5777, 6942, 
and 7816) aggregating $410.40; and that the contractor also has furnished lodg- 
ing and subsistence for such Government employees amounting to $58.06 for 
which it has received no payment. Thus, it appears that it required 675,610 
cubie yards of levee construction work to complete performance of the contract, 
of which the contractor completed 616,018 cubic yards and the Government 
completed 59,592 cubic yards. 

It appears that at the time the Government terminated the contractor’s right 
to proceed with the uncompleted contract levee construction work, on account 
of its default, to wit, on August 10, 1932, there had been 223 calendar days of 
delay by the contractor in performance of said contract. Under article 9 of the 
contract the contractor is to be charged with liquidated damages at the per 
diem rate shown in the specifications, to wit, $20 per day, for each calendar 
day of delay in performance except for any delays due to “unforeseeable causes 
beyond the control and without the fault or negligence of the contractor.” 
The contracting officer has found as a fact, in effect, that the contract work 
was delayed for causes, as follows: (1) 10 days in July 1931, due to excessive 
rainfall; (2) 21 days in December 1931, due to excessive rainfall; and (3) 136 
days during the period beginning January 1 and ending May 15, 1932, due to 
high water, which prevented performance of any of the levee construction 
work ; and that no part of the remaining 56 days of delay was due to any of 
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the causes for which the contract authorized remission of liquidated damages, 
or to any causes for which the Government or its agents were responsible. 
Accordingly, under the terms of the contract, the contractor should not be 
charged with liquidated damages for the 167 days of delay in performance of 
the work, due to unusually severe weather and high water conditions, which 
may be accepted as excusable causes within the meaning of article 9 of the 
contract, for which the contractor is not chargeable with liquidated damages. 
Under the terms of the contract and the facts as to the delays and causes 
thereof as found by the contracting officer, it appears that liquidated damages 
accrued to the Government on account of the contractor’s unexcused delay of 
56 calendar days in completing performance of its contract, prior to the Gov- 
ernment’s termination of the contractor’s right to proceed therewith, on August 
10, 1932, at the specified rate of $20 for each calendar day, amounting to $1,120. 

Under the facts and circumstances disclosed by the record, and the terms of 
the contract, it appears that the contractor earned under the contract for work 
performed at the stipulated price per cubic yard and on account of accommo- 
dations for Government employees during the time they were required to 
remain on the work, as follows: 


616,018 cubic yards of levee work at $0.1940 $119, 507. 49 
Furnishing lodging and subsistence to Government employees___-- 468. 46 


119, 975. 95 
Payments heretofore received, aggregating 103, 498. 95 


Balance earned 16, 477. 00 


Inasmuch as the Government was required to expend $36,655.13 in complet- 
ing portions of the contract work, due to the refusal of the contractor to per- 
form same, as hereinabove shown, and as the contractor is chargeable with 
$1,120 liquidated damages for certain unexcused delays in performance of the 
contract, the $16,477 otherwise due contractor should be retained and applied 
as a partial liquidation of such indebtedness, as follows: 


Amount due United States as excess costs above contract liability, 

for completing certain contract work which the contractor failed 
and refused to perform a FF 

Accrued liquidated damages due United States, 56 days at $20 per 
1, 120. 00 


37, 775. 13 
16, 477. 00 


Net balance due United States_____- i " 21, 298. 13 


Settlement should issue accordingly and collection of such indebtedness 
should be proceeded with as in other similar cases. 


(Signed) J. R. McCart, 
Comptroller General of the United States. 

Tt will be observed that the computations of the contracting officer 
and the decision of the former Comptroller General allow you credit 
under your contract for $16,447 to cover the work performed by 
you, which is $1,352.37 in excess of the total of $15,124.63 previously 
claimed by you as due for such work. You now seek reconsidera- 
tion of the settlement and adjustment made upon the decision of the 
former Comptroller General and to have the $16,477 certified for 
payment to you, notwithstanding the decision of the contracting 
officer and the decision of the former Comptroller General that you 
are indebted to the United States for work required of you under 
the contract which you refused to perform, the net cost of having 
such work done being administratively reported as more than $36,000, 
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resulting in the decision that there is a net balance due from you 
under the terms of the contract in excess of $20,000. 

As one ground for granting your present application you have 
submitted a certified copy of the following court order: 


July 7, 1937 
In the District Court of the United States 
Western District of Tennessee 
Western Division 
No. 1234. In Equity 


Unirep STaTes OF AMERICA, PLAINTIFF 
v8. 


R. E. Corron CoMPANY, A TENNESSEE CORPORATION; AND NATIONAL SURETY 
ComMPaNy, A New York CorPoRATION, AND JOHN J. Brapy, ANCILLARY ReE- 
CEIVER FOR TENNESSEE, DEFENDANTS 


Order of dismissal without prejudice 


On the 7th day of July 1937, came the United States attorney, in behalf of 
the United States, the plaintiff herein, and moved the court for an order of 
dismissal of the within cause, without cause, without prejudice to the rights 
of either party, 

And upon due consideration thereof, 

It is ordered by the court that said motion of said United States attorney 
be and the same is hereby granted. 

Accordingly, it is ordered by the court: That this cause be dismissed without 
prejudice to the rights of either party. 

Enter. 

(Signed) JoHN D. Martin, 
U. 8. District Judge. 


This order was entered in the suit brought against you for recov- 
ery of the net balance of over $20,000 found due from you. It is 
not understood that the mutual items of debit and credit of $16,447— 
the credit item of which you now seek payment—were the subject 
of the bill of complaint filed or that you filed any counterclaim or 
other pleading bringing before the court either your right to pay- 
ment on the credit item as now claimed or the merits of the question 
as to what balance remains due from you. Your brief in the matter 
recently filed in this office, describes the proceeding as follows: 


* * * After the United States attorney at Memphis had brought suit on 
behalf of the United States against claimant and its surety, on the claim of 
the United States against claimant, as theretofore determined in the General 
Accounting Office, in the District Court of the United States, on its equity side, 
in equity upon the theory that the United States upon the allegations of its 
bill was entitled to a receivership for the claimant and a lien upon the assets 
of both defendants to insure priority of payment, the Department of Justice, 
upon request of claimant’s counsel, made its own inquiry into the facts of the 
case, and recently advised counsel, orally and by letter through Senator 
* * * that they found the equities with the R. E. Cotton Company and 
would dismiss said suit and would so advise the Comptroller General. 


* * * * * * * 


That claimant is advised that in consequence it is now entitled to be paid 
without deductions the $16,477. 


81276™—38——13 
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If there were or are any equities in this case authorized to be con- 
sidered it was open to you during the considerable period the case 
was pending to file your counterclaim and present said equities for 
the consideration and decision of the court thereon. In the absence 
of such presentation and raising of the issues, which you say exist, 
for trial it was the absolute right of the United States to dismiss 
the suit without prejudice and such a proceeding and dismissal leaves 
it open for the bringing of another proper action either in law or 
in equity or to fully defend by counterclaim against any suit which 
you may institute. The merits of the settlement and adjustment of 
the mutual claims upon the basis of the controlling findings and 
decisions of the contracting officer and pursuant to the decision of 
the former Comptroller General are not affected in any way what- 
soever by such suit and dismissal without cause and without preju- 
dice. Haldeman, et al. v. United States, 91 U. S. 584, 586; Ea Parte, 
In the Matter of Skinner & Eddy Corporation, 265 U.S. 86, 96. 

The matters arising for decision upon the merits are understood to 
involve solely questions of law as to what are the respective legal 
rights under your contract based upon the conclusive findings and 
decisions of the contracting officer. It is conceivable that there were 
equities which made it undesirable to insist upon a receiver and an 
attachment or segregation of all your assets which might have oper- 
ated to put you entirely out of business. Also it may be that the 
desirability of proceeding in another forum or at law was indicated. 
In this connection your counsel, in a letter of January 9, 1934, to the 
former Comptroller General, after failing to have the claim acted on 
favorably in the War Department or in this office, stated : 

I am in receipt of the notice of settlement of claim under above caption, 
addressed to R, E. Cotton Company in my care. I have not up to this writing 
been able to confer with the officers of the R. EB. Cotton Company and cannot 
therefore say authoritatively whether they will be willing to make payment 
to the United States or not in accordance with your settlement. 

I anticipate, however, that neither they nor their surety will be willing to 
pay this amount wntil after the courts have passed upon the question upon 
which their liability turns * * 

MayIask * * * whether you refer it direct to the Department of Justice 
for action. 

I am asking because I want to communicate with the Department of Justice 


in reference to the matter about the time it goes there with a view to making 
some suggestions about the venue of the suit * * *. 


When the suit had been brought, however, instead of bona fide co- 
operation to have the court pass upon the legal merits of the case 
through filing of counterclaim or other proper pleadings, the efforts 
of your counsel appear to have been directed with a view to avoiding 
having the court pass upon the legal merits and to having the pro- 
ceeding discontinued. 

Of the estimated work under your contract, involving approxi- 
mately 651,300 cubic yards of material, you handled 616,018 and were 
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paid $103,498.95 and credited $16,477, or a total of $119,975.95, of 
which but $468.46 was for board and lodging furnished Government 
employees and the balance, $119,507.49, was for actual levee 
construction. 

One of your principal so-called grounds for equitable considera- 
tion, repeatedly urged, is as follows: 


The contractor, R. E. Cotton Company, began construction within the time 
stipulated therefor and proceeded therewith under a plan theretofore sub- 
mitted to and approved by the Government’s contracting officer, and on Decem- 
ber 1, 1931, when it was doing the work at a cost of 8¢ per cu. yd. and ata 
profit of 11.40¢ per cu. yd., abnormal rains set in * * *. The contractor, 
thereafter, on December 9th, gave notice in writing to the contracting officer of 
the excessive rains forcing discontinuance of operations * * *. The con- 
tractor had completed at the time said rains stopped the work all ot said levee 
with the exception of * * * about 60,000 cubic yards. * * 


* * * * * * * 

The contracting officer thereafter, on or about December 18th, which said 
excessive rains and said unfitness of said material continued, directed the con- 
tractor, because of the prospect of high water, to bring the incomplete stations 
to a certain dike section with earth from a section of the old levee * 
located about 2,000 yards away * * * 

Upon your refusal to do this work without an order in writing 
allowing you extra compensation over and above the contract price, 
you say further: 

* * * ‘The contracting officer’s only response thereto was notice that the 
work was being taken over. The contracting officer * * * brought said 
stations first to the dike section and later to the complete levee section at a 
total cost more than four times the contract price. 

No equities favorable to your company are perceived as arising 
from these circumstances. Certainly the fact you had completed 
more than 90 per centum of the contract work under conditions en- 
abling you to realize a net profit of more than 142 per centum gave 
you no vested right to continue making such inordinate profits or 
to refuse to do the balance of the contract work because you could 
not do it under conditions enabling you to continue making such a 
profit or because the contracting officer refused to allow you cost 
plus 10 per centum for such work required to be performed under 
unfavorable conditions. A Goverriment contract permitting a net 
profit for all the work thereunder of 142 per centum or anything 
near that figure apparently would be so unconscionable as to make 
it void. The answer of the Chief of Engineers thereto in his report 
of April 11, 1933, transmitting the case to this office correctly states 
the rule—which other contractors receiving a lower eubic-yard price 
are understood to have accepted without question—as follows: 

* * * ‘The contractor raises the objection that this construction would have 
increased his costs. This is true and was fully contemplated by the terms of 


contract * * *. 
a» * * * * + * 
The contract contemplates the fact that tie-in levees built to meet emergency 
conditions may be more difficult and expensive to construct than the ordinary 
construction work, but it is agreed in advance that the compensation for such 
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protective levee stiall be at the contract price per cubic yard called for in build- 
ing the main levee. * * 

Not only is no equity perceived in this contention of yours but it 
appears what you seek is to have a settlement which would be utterly 
inequitable to the public interests, of being paid for that part of the 
contract work you elected to perform and on which you could realize 
a handsome profit, the Government ‘to be saddled with the expense of 
doing the less than 10 percent of the contract work on which you 
would have sustained a loss. Aside from this, the contract fixes your 
legal rights and there is no proper basis for considering so-called 
equities. 

It has been suggested that the former Comptroller General erred 
as a matter of law in basing his settlement and adjustment upon the 
specific and detailed findings of the contracting officer as to delays 
excusable under the contract, rather than upon the contracting offi- 
cer’s more general conclusion, resulting in that the net balance finally 
certified due from you includes an item of $1,120 as for liquidated 
damages. This contention has no substance in connection with your 
present application for payment of $16,477, which is not affected one 
way or the other by whether the including of the $1,120 liquidated 
damage item in the net balance certified due from you was correct 
or erroneous. Excluding the item of $1,120, the net balance remain- 
ing due from you, both under the decision of the contracting officer 
and under the decision of the former Comptroller General of the 
United States, would be more than $20,000 and the exact amount can 
be computed later, upon the basis of judicial determination in the 
Court of Claims or other authorized judicial forum for which the 
questions properly have been reserved. Longwill v. United States, 

“17 Ct. Cls. 288, 291; Charles v. United States, 19 id. 316, 319. 

In your recent brief you contend that the action of the contracting 
officer in ordering you to construct the protective tie-in in an emer- 
gency without giving you a written order assuring you of at least 
10 per centum net profit thereon was so arbitrary as to amount to bad 
faith, but that contention has rio support from the official record. 
Moreover, no case has come to my notice wherein a contracting officer 
has shown more concern and disposition to consider fairly and thor- 
oughly the interests of both the public and the contractor. In the 
final paragraph of your earlier statement and brief which you filed 
for consideration in the War Department, it was stated in this con- 
nection as follows: 

The Government’s engineer made a mistake in constructing the dike, as it 
turned out that it was not necessary and that the dirt in the back slope was 
ample to hold the water which actually came; but the contractor freely con- 
cedes that it was an error on the right side, for in view of the engineer’s duty to 


protect the countryside from the Ganser which seemed to threaten, it was bet- 
ter to be safe than sorry * * *. 
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As a further evidence of good faith on the part of the contracting 
officer it is noteworthy that the site selected for constructing the 
temporary tie-in was such that the fill could be embraced in the per- 
manent levee work required under the contract and the contracting 
officer computed as due you for work which you did more than $1,300 
in excess of what you yourself claimed. 

The matter upon which the contracting officer made findings and 
decisions pursuant to the contract provisions, and which appear to 
me controlling of the entire case, are not now open to review but are 
final upon all parties, no appeal having been taken therefrom within 
the prescribed period. Insofar as the decision and settlement of the 
former Comptroller General were not controlled by such findings 
and decisions of the contracting officer but involved pure questions 
of law properly for decision by him, his decision is not open for my 
revision. See 16 Comp. Gen. 51, 118, and the cases cited therein. It 
seems proper to say, however, as I already have said repeatedly in 
correspondence with the Attorney General and with those inquiring 
on your behalf, I am in complete agreement with the action of the 
War Department and with the decision of the former Comptroller 
General of the United States under which you have been found in- 
debted to the United States in a net amount exceeding $20,000. It 
can serve no useful purpose, therefore, to further correspond with 
this office in the matter unless or until there has been a final judicial 
determination of the matter. 


(A-87672) 


COMPENSATION—ASSIGNMENTS—GEOLOGICAL SURVEY FIELD EM- 
PLOYEES—DISBURSING OFFICER’S LIABILITY FOR PAYMENTS 
CONTRARY TO ASSIGNMENT NOTICE 


Employees of the Geological Survey employed in the field having been author- 
ized by act of June 30, 1906, 34 Stat. 727, to make assignments of their pay 
under regulations prescribed by the Secretary of the Interior, and there 
being no requiremént that such assignments take a particular form, a dis- 
bursing officer who makes payment to an assignor contrary to assignment 
slips accompanying the vouchers involved is liable for the overpayment to 
the assignor, notwithstanding the nonexistence of indication of assignment 
on the face of the voucher, the unauthorized payment not affecting the right 
of the assignee to the payment, and the method used in notifying of the 
assignment being that theretofore accepted and acted upon by the dis- 
bursing officer as notice of assignment. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 19, 
1937: 


Letter dated July 10, 1937, from the Acting Administrative Assist- 
ant to the Secretary of the Treasury is as follows: 


This has reference to Disbursing Office voucher no. 2478, paid by this office 
on July 21, 1984, for the Geological Survey, Department of the Interior, under 
symbol no. 94-909. Particular attention is invited to check no. 7987, dated July 
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21, 1934, for $49.00, issued in favor of F. L; Corcoran and mailed to him at 
Pierre, South Dakota. 

Please note communication of the U. 8. Geological Survey, Department of the 
Interior, dated June 29, 1934, attached to the original paid voucher, authorizing 
payment of $42.00, to R. R. Boswell covering an amount due him from F. L. 
Corcoran in connection with an assignment made to this employee. You will 
note that voucher form 9-015, Party Pay and Subsistence Roll, was used and 
that certification of the voucher was made by R. R. Boswell, junior topo- 
graphic engineer, and that R. R. Boswell is not listed on the voucher as a payee. 
Furthermore, there is no indication on the face of the voucher that the full 
amount of $49.00 is not payable to F. L. Corcoran. 

Attention is also invited to General Accounting Office Form 2084, dated July 
24, 1936, notice of exception of $14.50, in connection with Disbursing Office 
voucher no. 8283, paid in August 1934 for the Geological Survey, Department 
of the Interior, under symbol no. 94-909, withholding credit in the amount of 
$14.50 paid to Lawrence Marsh which was included in check No. 24157, dated 
August 21, 1934, in the amount of $24.50. A reply to this exception was made 
by this office on November 2, 1936, to the effect that the voucher submitted for 
payment did not clearly indicate on the face thereof that payment of $14.50 
should be withheld from the amount due Lawrence Marsh and made to W. D. 
Leech, Chief of the Geological Survey Party, who had made an advance to this 
employee, that this office has been unable to obtain refund from Mr. Marsh, 
and that suggestion was made to the Department of the Interior that the claim 
of Mr. Leech for the amount of $14.50 be submitted to your office for considera- 
tion. It is understood that no action was taken pursuant to this suggestion. 

Action is again being taken by this office at the present time to contact Mr. 
Corcoran with a view to obtaining refund. Any developments incident to this 
action will be promptly reported to the U. S. Geological Survey, Department 
of the Interior, Washington, D. C. This office has been unsuccessful in its 
efforts to obtain refund from Mr. Lawrence Marsh. 

There is presented herewith, claim of Mr. R. R. Boswell, P. O. Box 62, Rolla, 
Missouri, for the amount of $42.00, coyering assignment made to F. L. Corcoran, 
together with letter dated June 21, 1937, from the Administrative Assistant, 
Department of the Interior, to the Secretary of the Treasury concerning the 
two assignments in question. 

It is respectfully requested that you advise what action may be taken to make 
payment of the amounts due Messrs. R. R. Boswell and W. D. Leech, i. e., 
$42.00 and $14.50, respectively. 


With respect to assignments of pay by employees of the United 
States Geological Survey the sundry civil act of June 30, 1906, 34 
Stat. 727, provides— 


The Secretary of the Interior is hereby authorized to permit scientific and 
other employees of the United States Geological Survey, employed in the field, 
to make assignments of their pay, under such regulations as he may prescribe, 


during such time as they may be in the employ of the United States Geological 
Survey. * * * 


The applicable regulation prescribed, paragraph 36 of the fiscal 
Regulations of the United States Geological Survey, is as follows: 


Under the provisions of this act the Secretary of the Interior authorizes the 
Chief Disbursing Clerk of the Interior Department and the special disbursing 
agents of the Geological Survey to deposit the pay of any employee with any 
person or bank on the receipt of pay vouchers and on the written request of 
the employee, provided, however, that the United States is released from repay- 
ment of the money and from any liability by reason of the deposit. The per 
diem amount allowed in lieu of subsistence, being essentially additional com- 
pensation, may likewise be assigned. The authority for making assignments 
applies to pay and per diem only; it does not apply to other items for which 
reimbursement may be claimed, such as traveling expenses or field expenses. 


An examination of disbursing office voucher no, 2478 of G. F. Allen 
for the period June 16 to June 29, 1934, shows compensation due F. L. 
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Corcoran, rodman, United States Geological Survey, in the amount 
of $49. Attached to the outside of the voucher there is a slip of 
paper bearing the notation “F. L. Corcoran per diem assigned to 
R. R. Boswell.” Attached to the inside of the voucher and made a 
part thereof there appear two forms apparently adopted by the Geo- 
logical Survey for the purpose of indicating that an assignment of 
pay has been made by its employee in accordance with the provisions 
of the act of 1906, supra. Form 9-027 consists of a letter to the dis- 
bursing officer signed by F. L. Corcoran and authorizing payment of 
the amount of $42 to R. R. Boswell from any amount due Mr. Cor- 
coran for per diem in lieu of subsistence or salary for the month of 
June 1934. The other form is headed “Draw cHECKs AS FOLLOWS” 
and indicates that a check is to be drawn in favor of F. L. Corcoran 
in the amount of $7 and a check in favor of R. R. Boswell in the 
amount of $42. Notwithstanding such notice, F. L. Corcoran was 
paid the full amount due for the period involved including the sum 
of $42 authorized to be paid to R. R. Boswell. 

While you state there is no indication on the face of the voucher 
that the full amount of $49 was not payable to F. L. Corcoran, it 
appears that in similar cases forms attached to vouchers as indicated 
have been sufficient to place the disbursing officer on notice of an 
assignment made and payment has been accordingly. In this con- 
nection it was stated by the Administrative Assistant to the Secretary 
of the Interior in letter of June 21, 1937, to you, that— 

* * * This [the Corcoran case] and the Leech-Marsh case, which is iden- 
tical in every respect except as to the amount involved and which I think 
should also be settled at this time, differed in no respect from dozens of others 
submitted to the Division of Disbursement for payment—vouchers which carried 


assignment slips and lists showing the names of the employees and the amount 
due to each and which were correctly paid by the Division of Disbursement. 
* * * 


There is also of record copy of letter dated October 26, 1934, to 
Mr. Corcoran from G. F. Allen, chief disbursing officer, wherein Mr. 
Corcoran was advised that he was overpaid the amount of $42 and 
was requested to refund that amount. It is further stated in said let- 
ter that “our record shows that you assigned $42 of this amount to 
R. R. Boswell, but inadvertently it was not deducted.” 

In view of the foregoing it appears that an assignment of pay was 
made as authorized by the act of June 30, 1906, swpra, and that the 
Geological Survey gave notice that such an assignment had been made 
by attaching such forms and notice to voucher no. 2478 as had there- 
tofore been accepted and acted upon by the disbursing officer as notice 
of an assignment of pay. There being nothing in the law or in the 
regulations providing for a particular form or manner of assignment, 
any language, however informal, if it shows the intention of the 
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owner of the chose in action to transfer it, is sufficient to vest the 
property therein in the assignee. 

The statement of the disbursing officer that he had inadvertently 
failed to deduct the amount assigned indicates that payment was 
made to the assignor after notice of assignment. In 16 Comp. Dec. 
643, involving payment of salary to an assignor after an assign- 
ment had been made by a teacher in Alaska under the authority 
of the act of March 21, 1906, 34 Stat. 824, it was held—‘The pay- 
ment to the teacher, after notice of the assignment, was unauthor- 
ized, and you would be liable therefor in the settlement of your 
account. This unauthorized payment does not affect the right of 
the assignee to payment.” 

In view of the statutory authority for the assignment of pay 
due employees of the Geological Survey and since it appears that 
such an assignment was made in accordance with the practice of the 
Department of the Interior, by notice as heretofore indicated, it 
must be held that the disbursing officer is responsible for the er- 
roneous payment of $42 to the assignor after notice of assignment. 
Accordingly, settlement will be made by this office in favor of 
R. R. Boswell in the amount of $42, and the amount of the erroneous 
payment which has been disallowed in the accounts of G. F. Allen 
should be remitted without further delay. 

With respect to the erroneous payment of $14.50 to Lawrence 
Marsh after notice of assignment of that amount to W. D. Leech, 
under circumstances similar to the Corcoran-Boswell case, settlement 
in favor of the assignee, W. D. Leech, will be deferred until receipt 
of a proper claim therefor in this office. However, the amount of 
the erroneous payment, i. e., $14.50, which has been disallowed in 
the accounts of G. F. Allen, should be remitted without further delay. 


(A-88216) 


LEAVES OF ABSENCE—MILITARY—OFFICERS AND EMPLOYEES 
GRANTED ACCUMULATED ANNUAL LEAVE PRIOR TO TERMINATION 
OF APPOINTMENT, FURLOUGH WITHOUT PAY, ETC. 


The ordering to active military duty under the act of May 12, 1917, 40 Stat. 72, 
of officers and employees of the United States who are also members of 
the Officers’ Reserve Corps and whose appointments have been terminated 
or who have been placed on a furlough or leave without pay basis, effective 
upon the expiration of accrued annual leave, does not require a modifica- 
tion of the administrative action so as to extend the civilian pay status 
beyond the date originally fixed, the act involved not operating to increase 
the civilian pay which would otherwise have been received but merely 
saving the employee from loss of pay under his civilian appointment. 


Acting Comptroller General Elliott to the Secretary of War, August 19, 1937: 
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Your letter of August 5, 1987, is as follows: 


It is requested that decision be given on the questions presented below: 

(1) A regular civil service employee of the Engineer Department at Large, 
who is a Reserve officer of the Army, who has been granted the annual leave 
accrued to his credit, with notice that upon expiration of the accrued annual 
leave he will be placed on furlough without pay because of reduction in force, 
has been ordered to active military duty under the provisions of the Army 
Appropriation Act dated May 12, 1917 (40 Stat. 40, 72), such duty commencing 
during the period of accrued annual leave. 

Question: Is the employee entitled to the pay of his civilian position during 
the period of military duty, and is his accrued annual leave with pay to be 
extended beyond the date originally set, a number of days equal to the 
mnilitary duty? 

(2) An employee who was appointed without reference to civil service rules 
in the Engineer Department, and who has been granted his accrued annual 
leave, with notice that upon expiration of the leave his discharge without 
prejudice because of reduction in force will become effective, is ordered to 
military duty under the provisions of the act above referred to, for a period 
not to exceed 15 days. 

Question: Is the employee entitled to the pay of his civilian position during 
the period of military duty, and is his accrued annual leave with pay to be 
extended, beyond the date originally set, a number of days equal to the 
mnilitary duty? 

(3) An employee who was appointed without reference to civil service 
rules in the Engineer Department has been granted his accrued annual leave 
and, effective upon the expiration of that leave, he has been granted leave 
without pay. This employee has been ordered to active military service under 
the provisions of the act above referred to for a period not to exceed 15 
days, such duty commencing during the period of annual leave. 

Question: Is the employee entitled to the pay of his civilian position during 
the period of miltary duty, and may his accrued annual leave be extended, 
beyond the date originally set, for a number of days equal to the military duty? 

(4) A regular civil service employee who has been allowed the annual leave 
due him, after which he is to be furloughed without pay, has been ordered to 
military duty on the date immediately following the expiration of the anuual 
leave. 

Question: Is this employee entitled to the pay of his civilian position during 
the period of military duty? 

(5) An employee who was appointed without reference to civil service rules 
has been aliowed the annual leave due him, with notice that following the 
annual leave he will be in status of leave without pay. He has been ordered 
to active military duty on the date immediately following that of expiration 
of the annual leave. 

Question: Is this employee entitled to the pay of his civilian position during 
the period of military duty? 

(6) A regular civil service employee had been granted the annual leave to 
which he was entitled, with notice that upon termination of the leave he 
would be furloughed without pay. Before the date of commencement of the 
annual leave he received notice to report for active military duty under the 
provision of law above referred to, the military duty to begin on the date 
on which the annual leave was to have commenced. 

Question: May the employee be paid the salary of his civilian position 
during the period of military duty, and upon termination of the.military duty 
may the annual leave to which he was entitled be allowed him? 


The act of May 12, 1917, 40 Stat. 72, provides as follows: 


Provided further, That all officers and employees of the United States or 
of the District of Columbia who shall be members of the Officers’ Reserve 
Corps shall be entitled to leave of absence from their respective duties, without 
loss of pay, time, or efficiency rating, on all days during which they shall be 
ordered to duty with troops or at field exercises, or for instruction, for periods 
not to exceed fifteen days in any one calendar year. 


In decision of June 6, 1932, 11 Comp. Gen. 469, wherein was con- 
sidered the act of February 28, 1925, 43 Stat. 1089, applicable to 
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members of the Naval Reserve, in terms similar to the act here under 
consideration, it was stated as follows: 


* * * The statute does not authorize pay for training duty, but simply 
saves civilian pay, etc., to which otherwise entitled for a period not in excess 
of 15 days in any one calendar year when undergoing training by reason 
of membership in the Naval Reserve. 


The following appears in decision of August 15, 1932, 12 Comp. 
Gen. 241, 242, wherein is considered the statute here involved. 

While the right to leave of absence without loss of pay for military 
training or service pursuant to proper orders is an absolute right granted 
by statute and may not be legally denied by administrative action, there is no 
loss of pay where the employee at the time he was in attendance at the 
training was not otherwise in a status entitling him to pay. For instance, 
it could not seriously be contended that an employee on an extended vol- 
untary leave of absence without pay or under an administrative furlough 
under the provisions of section 216 of the economy act could restore himself 
to pay status for a period of 15 days during such absence by performing 
military service or training pursuant to proper military orders. There is no 
legal basis for applying a different rule where the period of military training 
or service is during a period of legislative furlough. Since no pay accrues 
during a period of legislative furlough there is not involved any “loss of pay” 
in taking military training or service during such period. 

There is no requirement of law that the civilian pay status of any 
of the employees must be extended solely for the purpose of grant- 
ing military leave with pay. The statute saves an employee from 
loss of pay he otherwise would have received under his appointment 
as a civilian officer or employee of the Government, but does not 
require a modification of necessary administrative action furlough- 
ing or separating an employee so as to increase the amount of pay 
the employee otherwise would have received. 


Accordingly, all of the questions are answered in the negative. 


(A-88272) 


AGRICULTURAL COMMODITIES OR PRODUCTS—PURCHASE BY SECRE- 
TARY OF AGRICULTURE AND DISTRIBUTION TO PUBLIC OR NON- 
PROFIT AGENCIES—APPROPRIATION AVAILABILITY 


Payment is authorized from funds provided under section 32 of the act of 
August 24, 1935, 49 Stat. 774, as amended by the act of June 28, 1937, 
50 Stat. 823, for the purchase of agricultural commodities or products by 
the Secretary of Agriculture, and delivery, free of charge, to public or non- 
profit agencies for experimental purposes in developing new uses for the 
commodities or products, if determined by the Secretary that the pro- 
posed procedure constitutes diversion of such commodities or products 
from the normal channels of trade and commerce and is designed to en- 
courage their domestic consumption. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 
19, 1937: 


There has been received your letter of August 11, 1937, as follows: 


The Agricultural Adjustment Administration contemplates the execution of 
programs designed to encourage the domestic consumption of agricultural com- 
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modities and products thereof in accordance with the provisions of clause (2) 
of section 32 of Public, No. 320, 74th Congress, approved August 24, 1935, as 
amended, and of Public, No. 165, 75th Congress, approved June 28, 1937, by 
diverting such commodities and products thereof from the normal channels of 
trade and commerce by the payment of benefits or indemnities, or by other 
means. 

During the past two fiscal years, agricultural commodities and products 
thereof have been diverted from the normal channels of trade and commerce 
through various public and nonprofit agencies into types of domestic consump- 
tion which constitutes new uses for such commodities and products. Under 
this type of program contracts have been entered into with public or private 
entities to divert agricultural commodities and products thereof in accordance 
with the following plan: The entity under contractual arrangement with the 
Secretary of Agriculture purchased the agricultural commodity or product 
thereof in such quantities and prices and at such times as the Secretary directed. 
The entity thereafter handled the commodities or products and defrayed all 
transportation costs and thereafter sold the commodities. In the event that 
the proceeds of the sale of the commodities or products were less than the pur- 
chase price plus transportation and other osts, the entity was, under the author- 
ity set forth in clause (2) of section 32, indemnified for the difference. 

Experience indicates that the method of diversion outlined above provided an 
effective means of encouraging the domestic consumption of agricultural com- 
modities and products thereof and, in view of this experience, it is contem- 
plated that other similar programs will be undertaken in the near future, The 
plan of procedure under some of the contemplated programs, particularly cotton 
and cotton products, will, however, necessitate a slight administrative departure 
from the type of program outlined above, in that, under some of the contem- 
plated programs, purchases will be made by the Secretary. The purchase price 
and other expenses incidental to the program, including transportation costs, 
will be paid from available funds appropriated by section 32. The purchased 
commodities and products will be used by public and nonprofit agencies for a 
number of varying new uses, the disposition of the commodities or products 
being such that they will be diverted from the normal channels of trade and 
commerce. 

If the objectives of the contemplated programs last outlined above were to be 
accomplished by the payment of indemnities, such indemnities would have to be 
substantially equivalent to the cost of the cotton or cotton products, plus the 
incidental expenses. Payment of indemnities in the contemplated programs is 
not, however, the most economical way of accomplishing the diversion. The 
purchase by the Secretary of Agriculture of cotton or cotton products would 
result in a marked saving to the United States, since the Secretary is in a 
position to make such purchases cheaper and more effectively than any non- 
Government entity which would be utilized under the contemplated programs. 
Administrative expenses would, moreover, be substantially less. In view of the 
well-established accounting principle that, where administrative action of one 
sort will result in a saving to the United States and another type of administra- 
tive action would not, the first is desirable if both are legally authorized, it 
seems readily apparent that the purchase by the Secretary of Agriculture of 
cotton or products thereof and the diversion of them from the normal channels 
of trade and commerce by various types of entities, as outlined above, is highly 
desirable both from the point of view of administrative policy and economy. 

Since the Secretary is by law permitted to indemnify diverters of agricultural 
commodities and products thereof, in order to encourage consumption thereof, 
and since, as pointed out above, it is, in the execution of some of the contem- 
plated programs, more economical to buy the product and have it diverted than 
to pay indemnities after diversion, your opinion is requested regarding the diver- 
sion of agricultural commodities and products thereof by purchase for diver- 
sion rather than by the payment of an indemnity of the purchase price. 

There is attached hereto for your information a memorandum of law prepared 
in the Office of the Solicitor of the Department of Agriculture treating of the 
legal aspects of the question herein propounded. 


Clause 2 of section 32 of the act of August 24, 1935, 49 Stat. 774, as 
amended, authorizes the Secretary of Agriculture to use certain funds 
to “(2) encourage the domestic consumption of such commodities or 
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products by diverting them, by the payment of benefits or indemnities 
or by other means, from the normal channels of trade and commerce”, 
and further provides: 


Determinations by the Secretary as to what constitutes diversion and what 
constitutes normal channels of trade and commerce * * * shall be final. 
The sums appropriated under this section shall be expended for such one or 
more of the above specified purposes, and at such times, in such manner, and in 
such amounts as The Secretary of Agriculture finds will effectuate substantial 
accomplishment of any one or more of the purposes of this section. 


The act of June 28, 1937, Public, No. 165, 50 Stat. 323, contains a 
provision as follows: 

In carrying out clause (2) of section 32, the funds appropriated by said sec- 
tion may be used for the purchase, without regard to the provisions of existing 
law governing the expenditure of public funds, of agricultural commodities and 
products thereof, and such commodities, * * * may be donated for relief 
purposes.” 

There appear to be involved two legal questions: (1) Whether the 
purchase of agricultural commodities for delivery free of charge to 
public and nonprofit agencies for the purposes stated in your submis- 
sion comes within the phrase “by other means” in clause 2 of section 
32 of the act of August 24, 1935, and (2) whether the specific authori- 
zation in the act of June 28, 1937, supra, for the purchase of agri- 
cultural commodities to be “donated for relief purposes” would pre- 
clude such purchases for the purpose of turning the commodities over 
to the agencies referred to in your letter free of charge. The first 
question involves a consideration of the rule of ejusdem generis and 
the second the rule of expressio wnius est exclusio alterius. 

As to the first question, the rule of ejusdem generis appears not for 
application here because the provision for “payment of benefits or 
indemnities” would appear to exhaust that genus, and unless the 

‘phrase “or by other means” be interpreted to include other means 
of diversion than by payment of benefits or indemnities it would be 
inoperative—a result which must be avoided, if possible. United 
States v. Mescall, 215 U. 8. 26, and Mason v. United States, 260 U. 8. 
545. Consequently, in view of the provisions of law hereinbefore 
quoted, it would seem clear that the phrase “by other means” was not 
intended to be and is not limited to means of a like class with pay- 
ments of benefits or indemnities but includes any reasonable means 
of diversion from the usual channels of trade and commerce that 
will tend to encourage domestic consumption of the agricultural com- 
modities or products. 

With reference to the second question, while the specific authoriza- 
tion to make purchases to be donated for relief purposes would pre- 
clude the making of purchases to be donated for other purposes it 
would appear that the proposed delivery of the agricultural commod- 
ities or products to public and nonprofit agencies for the develop- 
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ment of new uses for such agricultural commodities or products is 
not, in fact, a donation—the delivery being subject to the require- 
ment that the agency to which it is made shall use the commodity or 
product for a specific purpose designed to encourage domestic con- 
sumption by the development of new uses for such commodities or 
products. 

Answering the question specifically, I have to advise that if the 
Secretary of Agriculture determines that the plan proposed in the 
above-quoted letter constitutes diversion of agricultural commodities 
or products from the normal channels of trade and commerce, and 
is designed to encourage domestic consumption thereof, this office 
is not required to object to otherwise proper payments from funds 
provided under section 32 of the act of August 24, 1935, as amended, 
for the purchase and delivery, free of charge, of such agricultural 
commodities or products to public and nonprofit agencies to be used 
for experimental purposes in developing new uses for the commodi- 
ties or products. 


(A-88384) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
CIVILIAN CONSERVATION CORPS EMPLOYEES 


Civilian employees, as distinguished from enrollees, of the Civilian Conserva- 
tion Corps created by act of June 28, 1937, 50 Stat. 319, are entitled to an- 
nual and sick leave under the acts of March 14, 1986,:49 Stat. 1161 and 
1162, either as permanent or as temporary employees depending on the 
tenure of employment, in accordance with the uniform annual and sick 
leave regulations, the statutory limitation of three years on the life of the 
corps having no bearing on the matter. 


Acting Comptroller General Elliott to the Director, Civilian Conservation Corps, 
August 21, 1937: 


Your letter of August 14, 1937, is as follows: 


Until July 1, 1987, employees hired in connection with Civilian Conservation 
Corps work without regard to civil service regulations have been considered 
emergency employees, in accordance with the views expressed by you in 13 
Comp. Gen. 460, and, as such, have not been granted unaccrued annual leave 
under the uniform leave regulations published in Executive Order No. 7409, 
dated July 9, 1936, nor has advance sick leave been granted under Executive 
No. 7410 of same date in dmounts in excess of that which would accrue to the 
date of expiration of their appointmenis. 

The act of June 28, 1937 (Pub., No. 163, 75th Congress),-created a Civilian 
Conservation Corps to extend for a period of three (3) years and the act of 
July 1, 1987 (Public Res. No. 50, 75th Congress), appropriates funds to carry 
into effect the provisions of the act of June 28, 1937, supra. 

The question arises as to whether, after July 1, 1937, leave should continue 
to be granted to those employees under the same restrictions as were in effect 
prior to July 1, 1937, when they were considered emergency employees, or 
whether they should be granted the same leave privileges as permanent em- 
ployees. Attention in this connection is invited to the fact that most of these 
employees are not subject to the Civil Service Retirement Act; and, therefore, 
in case of separation from the service before having accrued leave credits to 
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cover leave with pay granted, there would be no retirement deductions to be 
used as set-off against any indebtedness to the United States caused by use of 
unaccrued leave. Your attention is further invited to the fact that these 
Civilian Conservation Corps positions, under the act of June 28, 1937, are 
limited only by the terms of said act, which in section I thereof states: 

“Provided, That the provisions of this act shall continue for the period of 
three years after July 1, 1937, and no longer.” 

Your early decision on the question above presented is requested. 


The Annual and Sick Leave Acts of March 14, 1936, 49 Stat. 1161 
and 1162, and the uniform annual and sick leave regulations promul- 
gated by the President thereunder, recognize only two general classes 
of employees for leave purposes, namely, permanent and temporary. 
In decision of April 16, 1937, 16 Comp. Gen. 934, it was held as 
follows: 


For annual and sick leave of absence purposes under the acts of March 
14, 1986, 49 Stat. 1161 and 1162, and regulations issued thereunder, employees 
are either permanent or temporary depending upon the terms of their appoint- 
ment. If the termination of their employment is not fixed in advance and 
stated in the appointment or contract of employment, the employees are perma- 
nent for leave purposes whether their actual service is more or less than six 
months and they are entitled to 24 days’ annual leave, exclusive of Sundays 
and holidays, for each full month of service, but if the termination of the 
employment is fixed in advance at a date not exceeding six months from 
effective date of appointment, and stated in the appointment or contract of 
employment, the employees are temporary for leave purposes and are entitled 
to 2% days’ annual leave, inclusive of Sundays and holidays, for each full 
month of service. 

Where, notwithstanding it is known in advance that short-term employees 
will not serve six months, the termination date of employment is uncertain 
and is not fixed and stated in the appointment, such employees must be regarded 
permanent for leave purposes, but if the appointments or contracts of employ- 
ment fix a period of employment “not to exceed 6 months”, even though the 
exact date of termination is not stated, such employees must be regarded 
as temporary for leave purposes. 


Hence, civilian employees, as distinguished from the enrollees, 
of the Civilian Conservation Corps created by the act of June 28, 1937, 
.50 Stat. 319, are entitled to annual and sick leave either as perma- 
nent or as temporary employees depending on the tenure of employ- 
ment, in accordance with the rules contained in the uniform annual 
and sick leave regulations, the statutory limitation of 3 years on the 
life of the Civilian Conservation Corps having no bearing on the 
matter. 

The question presented is answered accordingly. 


(A-82302) 


LIENS—CERTIFICATES OF RELEASE—GENERAL ACCOUNTING OFFICE 
AUTHORITY 


The act of March 4, 1981, 46 Stat. 1529, which provides that the Comptroller 

General may issue a certificate of release of a Government junior lien on 
property, under certain conditions, authorizes issuance of such certificate 
only while the conditions stipulated in the act are in existence and does 
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not include authority for issuance where the applicant for the release 
becomes the owner of the property before such issuance by virtue of a 
foreclosure sale under a senior lien. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, August 23, 1937: 

Reference is made to your letters of December 10, 1936, January 
29, April 22, May 11, and July 16, 1937, concerning the request of the 
Federal Farm Mortgage Corporation for a certificate of release of 
the Government’s junior mortgage liens on certain land of Thomas 
J. Barnes, Jr., et al., in Lee County, Fla. The request for a release 
was made pursuant to section 5 of the act of March 4, 1931, 46 Stat. 
1529 (sec. 905, title 28, United States Code), as follows: 

If any person shall have a lien upon any real or personal property, duly filed 
of record in the jurisdiction in which the property is located, and a junior lien 
(other than a lien for any tax) in favor of the United States attaches to such 
property, such person may make a written request to the officer of the United 
States charged with the administration of the laws in respect of which the 
lien of the United States arises, to have the same extinguished. If, after appro- 
priate investigation, it appears to such officer that the proceeds from the sale 
of the property would be insufficient to satisfy, in whole or in part, the lien 
of the United States, or that the claim of the United States has been satisfied, 
or by lapse of time or otherwise has become unenforceable, such officer shall 
so report to the Comptroller General who thereupon may issue a certificate of 
release, which shall operate to release the property from such lien. 

The Federal Farm Mortgage Corporation’s request for a certifi- 
cate of release was not transmitted to this office with your letter of 
December 10, 1936, reporting on the matter, and it appears that 
prior to the receipt of such request—transmitted with your letter of 
January 29, 1937—the property in question was bought in by the said 
Federal Farm Mortgage Corporation at a judicial sale January 4, 
1937, in a foreclosure suit brought by the Corporation on 
its senior mortgage. It appears further that the sale to the 
Corporation was confirmed by the court on January 6, 1937, and that 
title to the land is now vested in the said Federal Farm Mortgage 
Corporation. Supposedly the Government’s junior liens on the land 
were extinguished by the foreclosure sale, but, nevertheless, it ap- 
pears that a certificate of release of such liens is still sought by the 
Corporation. The purpose is apparently to toll any right of re- 
demption which the Government may have under section 4 of the 
said act of March 4, 1931, 46 Stat. 1529, in part as follows: 

* * * And provided further, That where a sale is made to satisfy a lien 
prior to that of the United States, the United States shall have one. year from 
the date of sale within which to redeem.* * 

Your letter of April 22, 1937, respecting the matter of issuing a 
certificate of release under section 5 of the act, quoted supra, where 
the applicant has become the owner of the property, or is no longer 
a lienor, is as follows: 


Re: Release of liens on property, Thomas J. Barnes, Jr., et al., Lee County, 
Florida. 
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I am advised that a representative of your office recently telephoned to our 
Legal Division in regard to the above entitled case, inquiring whether or not 
a sale had actually been made under the decree in foreclosure. 

The inquiry was made in order to enable your office to determine whether 
the Federal Farm Mortgage Corporation was still a lienor or whether it had 
lost that status pending the consideration by your office of the application for 
release of lien made to you on December 10, 1936. This office immediately 
communicated with the general counsel of the Farm Credit Administration 
at Columbia, South Carolina, requesting the desired information, and re- 
cently we have received a reply indicating that the property has been sold, 
and that under the laws of the State of Florida, a foreclosing mortgagee cannot 
under any theory be regarded as a lienor subsequent to sale. 

I should like to request your consideration of the provisions of section 905, 
chapter 190, title 28 of the United States Code, and your construction of its 
provisions in connection with a case of this character. The general counsel 
of the Farm Credit Administration has stated it to be his view that the 
language of this section indicates that if a person has a lien upon any real 
or personal property and makes a written request for the extinguishment of 
a junior lien held by the United States, the conditions of the section in respect to 
the status of the applicant are determined at the time the resquest is made; 
in other words, if the applicant is a lienor at the time the request for the 
release of the Government’s junior lien is made the conditions of the statute 
are satisfied and a subsequent change in the status of the applicant by reason 
of the progress of a foreclosure suit and the fact that a judicial sale has been 
held in the course of the foreclosure should not militate against the right to 
have the application considered. It is submitted that this construction is a 
fair and reasonable one and seems to be in accord with the letter and is not 
contrary to the intent of the statute. 

Furthermore, if a sale is held pending the consideration of the application, 
it should be less difficult to determine whether one of the conditions precedent 
contained in the statute has been met. The condition to which I refer is the 
one contained in the first part of the last sentence of section 905, to the effect 
that “If after appropriate investigation, it appears to such officer that the 
proceeds from the sale of the property would be insufficient to satisfy, in 
whole or in part, the lien of the United States, * * * such officer shall so 
report to the Comptroller General who thereupon may issue a certificate of 
release * * *.” 

It is the opinion of our general counsel that after sale it should be taken to 
be conclusively established whether or not the proceeds of the sale are in- 
sufficient to satisfy in whole or in part the lien of the United States. 

We are not informed as to the amount bid on the foreclosure sale in the 
above entitled case, but we are communicating with the general counsel of 
the Farm Credit Administration at Columbia to ascertain this fact, and will 
advise you in a supplemental communication as soon as word has been re- 
ceived. In the meantime, it will be appreciated if your office will give con- 
sideration to the construction of the provisions of section 905 and advise us 
what conclusion ‘is reached as to the effect upon an application for a release 
of a sale of the property in foreclosure before a determination in regard to 
the release has been made by your office. 


This office has no authority, of course, to issue a certificate of 
release of liens of the United States except upon the conditions ex- 
pressly stipulated in the statute. The statute does not vest in ap- 
plicants a right to a certificate of release but provides that the 
Comptroller General “may” issue such a certificate of release upon a 
showing of certain conditions. The statute would seem clearly to 
contemplate that such conditions will continue to exist down to the 
time the certificate of release is issued, and it may not be viewed as 
authorizing a release where the stipulated conditions change before 
a release is issued, so that the situation which the statute was in- 
tended to remedy no longer exists. 
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The conditions expressly stipulated in the statute are, inter alia, 
that the applicant “shall have a lien” upon the property, duly filed 
of record, and that “a junior lien * * * in favor of the United 
States attaches to such property.” Where, as in the present case, 
the applicant becomes the owner of the property before the issuance 
of the release, by virtue of a foreclosure sale under a senior lien, 
the applicant no longer has a lien upon the property, but is the 
owner, and, generally, any junior liens of the United States are 
extinguished by the foreclosure under the senior lien, and no longer 
attach to the property. In the present case the conditions stip- 
ulated in the statute no longer exist, and, in the absence of such 
conditions, this office is without authority to issue a certificate of 
release. 

For these reasons, the request of the Federal Farm Mortgage Cor- 


poration for a certificate of release in this case must be, and is, 
denied. ' 


(A-87927) 


TRANSPORTATION—HOUSEHOLD EFFECTS—FURLOUGH AND 
REEMPLOYMENT 


Employee, temporarily detailed from one War Department engineering dis- 
trict to another, who after furlough was reemployed at an increase in 
salary by the district to which he was temporarily assigned, is not en- 
titled to reimbursement for expenses in connection with transportation 
of household effects as for change of permanent duty station, the re- 
employment being a new appointment and the expenses being incident 
to reporting to first duty station, and personal to the employee. 14 Comp. 
Gen. 871, amplified. 


Acting Comptroller General Elliott to the Secretary of War, August 24, 1937: 

There is before this office for consideration resubmitted preaudit 
voucher approved by the acting district engineer, Fort Peck, Mont., 
in favor of John S. Wilfley, former surveyman in the Fort Peck 
erigineer district, in the amount of $186.74. The voucher covers a 
proposed refund from special deposits, of the amount collected from 
the former employee by reason of packing, crating, and transporta- 
tion of his household goods from Rolla, Mo., to Wiota, Mont., at 
Government expense incident to his furlough from the Kansas City, 
Mo., engineer district on January 15, 1934, and reemployment in the 
Fort Peck district on January 16, 1934. 

The circumstances under which the collections were made and 
the reasons assigned for the proposed refund are set forth in letter 
of the acting district engineer at Fort Peck to the Chief of En- 
gineers, dated March 29, 1937, as follows: 

1. There is submitted herewith for transmission to the General Accounting 


Office a voucher whereby it is proposed to refund to Mr. John 8S. Wilfley the 
sum of $186.74, which has been collected from him and held in the special 
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deposit account,+in anticipation of an exception or suspension from the 
General Accounting Office based on decision of the Comptroller General 
A-60370, dated June 4, 1935, to payments made on vouchers hereinafter de- 
scribed, for the reason that this office attempted to protect the disbursing 
officers concerned. 

2. As has been stated in previous correspendence, this office prepared a 
tabulation of payments to or on account of persons transferred to this 
district upon receipt of decision of the Comptroller General A-60370 dated 
June 4, 1935, and being cognizant of the temporary nature of employments 
on this project, proceeded to make collection of all items paid, in order tu 
afford protection to the disbursing officer concerned. It was not known at 
the time of making these collections that the Comptroller General would later 
amend the above-mentioned decision with respect to the transfer of some 
employees where the circumstances differed from those obtaining in the 
eases considered by him in arriving at decision A-60370, dated June 4, 1935. 
(See, in this connection decision A—60370 dated January 11, 1936 and A-71773 
dated May 29, 1936.) 

8. Mr. Wilfley had been employed since November 23, 1931, by the Kansas 
City, Missouri, engineer district and was directed in travel orders dated 
June 30, 1938, while serving as surveyman at $1,620 per annum, to proceed 
to Glasgow, Montana, for performance of temporary duty. The Fort Peck 
project was approved under date of October 14, 1933, and on December 1, 1933, 
the Fort Peck engineer district, with headquarters at Glasgow, Montana, was 
created. With the approval of the Fort Peck project and the creation of the 
Fort Peck engineer district, it became necessary to immediately perfect an 
organization of personnel qualified to perform certain designated technical 
duties. Although Mr. Wilfley was serving as surveyman, he possessed the 
qualifications of an inspector. Therefore, the Chief of Engineers, U. 8S. Army, 
Washington, D. C., in a letter dated January 11, 1934, requested the Secretary 
of War to authorize the transfer of Mr. Wilfley from his station, Kansas City, 
Missouri, to Glasgow, Montana, as an inspector, SP-6. $2,000 per annum. 
Under date of January 12, 1934, the Secretary of War authorized the requested 
transfer and permanent change of station of Mr. Wilfley. 

4. On January 12, 1934, the date of approval of the above-mentioned transfer 
and permanent change of station, Mr. Wilfley was performing temporary duty 
in and near Glasgow, Montana, under travel orders dated June 30, 1933, issued 
by the district engineer, Kansis City, Missouri, engineer district. These orders 
were revoked by the issuing officer effective as of midnight, January 11, 1934. 
In accordance with the procedure then obtaining in the engineer department, 
Mr. Wilfley was placed in a “furlough” status effective at the close of work 
on January 15, 1934, by the Kansas City, Missouri, engineer district, and 
“reemployed” by the Fort Peck engineer district effective January 15, 1934. 
Mr. Wilfley was paid for the period January 16-31, 1934, on voucher 494 
' February 1934, accounts of C. N. Iry, captain (now major) C. E., symbol 
95,750. Since Mr. Wilfley was at Glasgow, Montana, performing temporary 
duty under orders issued by competent authority, the only items of expense 
in connection with his permanent change of station were the packing and 
erating of his household goods and the transportation thereof to Glasgow, 
Montana. Payment for these items was made on the following vouchers: 
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Voucher Month and 


Accounts —_| Symbol | APPropria- For 


810 | October 1934._| John B. Hughes... MZ, Bion 
March 1935....| John B. Hughes... N.I. BR... 











Packing and crating... 
| EE A 





5. As stated in paragraph 2 above, this office assumed that all transfers 
to the Fort Peck project would be subject to disallowance by the General 
Accounting Office, in view of decision of the Comptroller General A-60370, 
dated June 4, 1935, and prompt steps were taken to protect the disbursing 
officers concerned by making collection of all possible items. Mr. Wilfley had 
left the service prior to receipt of the above-mentioned decision, and he was 
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contacted with a view to reimbursing the Government for expense incurred in 
connection with his permanent change of station, which it was anticipated 
would later be subject to exception or disallowance by the General Accounting 
Office. The total amount involved was collected during the period from 
December 1935 to September 1936, and each partial payment was placed in the 
special deposit account pending receipt of disallowance, when it was intended 
to credit the appropriation involved and furnish the General Accounting Office 
with accounting evidence of the collection. 

6. It appears that the circumstances in this case are materially different 
from those resulting in decision A-60370 dated June 4, 1935, and that this 
is an actual permanent change of station, the expense in connection with 
which is properly payable from Government funds. Further, it does not 
appear proper to transfer these funds now held in special deposit account 
to the credit of the appropriation from which the vouchers described in 
paragraph 4 above, were paid, for the reason that the collections are believed 
to have been made erroneously. However, this office is reluctant to refund 
these collections until it is definitely known that this will be considered an 
actual transfer and permanent change of station. 

7. It is recommended that the amounts now held in special deposits, as 
outlined on the accompanying voucher, and representing collections from Mr. 
John S. Wilfley to cover anticipated disallowances to vouchers described 
in paragraph 4 above, be authorized for refundment to the depositor. 


Examination of pay rolls on file in this office discloses that Mr. 
Wilfley was paid as surveyman, SP-4, $1,620 per annum, for the 
period January 1 to 15, 1934, on voucher 2069 of the January 1934 
account of First Lt. H. O. Paxson, Corps of Engineers, and as 
surveyman, SP-6, $2,000 per annum, for the period January 16 to 
31, 1934, with the remark “reemployed 1/16/34”, on voucher 494 
of the February 1934 account of Capt. C. N. Iry, Corps of 
Engineers. 

The decision of June 4, 1935, A-60370, 14 Comp. Gen. 871, re- 
ferred to in the letter of the acting district engineer, held that 
certain employees of the Engineer Department who were involunta- 
rily furloughed from their regular positions in various engineer dis- 
tricts and given temporary appointments in the Fort Peck district 
at higher salaries payable from an allotment of Public Works funds 
must place themselves at their place of duty under the new appoint- 
ment at their own expense, and that payments made from Govern- 
ment funds of the travel expenses of the employees in such cir- 


cumstances were unauthorized. Said decision is, in part—14 Comp. 
Gen. 874—as follows: 


As it would not have been possible to have granted the increases in com- 
pensation to these employees had they been continued in the positions held 
by them before the transfer, such increases being prohibited by section 7 of 
the act of March 3, 1933, the travel to Glasgow can be considered only as 
travel incident to reporting to their duty station under new appointments. 
Such new appointment or temporary employment at increased salaries payable 
from allotments from the appropriation for carrying out the National Industrial 
Recovery Act while the employee is involuntarily furloughed from his per- 
manent position has been held permissible, A-50707, August 30, 1933; and 
A-50831, September 9, 1983. * * 


Decisions of January 11, 1936, A-60370, and May 29, 1936, A- 
71773, recognized exceptions in the cases of two employees, to the 
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general rule set forth in 14 Comp. Gen. 871, since the facts shown in 
those two cases established that the change of the employees’ status 
constituted a transfer between permanent duty stations, properly 
authorized in advance by the Secretary of War with authorization 
for the payment of travel expenses and per diem. However, in 
neither of those cases had the employee received any advance in 
salary incident te his transfer to the Fort Peck district, over the 
salary received under his appointment in another district immedi- 
ately preceding such transfer. 

On the other hand, in the case of Mr. Wilfley, the furlough from 
the Kansas City, Mo., district and reemployment in the Fort Peck 
district was accompanied by a change in grade from SP-4 to SP-6 
and a correspondingyincrease in salary from $1,620 to $2,000 per 
annum. In these circumstances, under the general rule set forth 
above, 14 Comp. Gen. 871, the reemployment at Fort Peck can only 
be considered as a new appointment. 

While it is reported that this employee was on temporary duty 
at Fort Peck or Glasgow, Mont., until January 11, 1934, under travel 
orders issued June 30, 1933, before the approval of the Fort Peck 
project, the expenses of packing, crating, and shipping his household 
goods from Rolla, Mo., to Wiota, Mont., as paid on vouchers 810 of 
the October 1934, and 5052 of the March 1935 accounts of Capt. John 
B. Hughes, Corps of Engineers, were not incurred incident to such 
temporary duty but were incident to the furlough and reemploy- 
ment effective January 16, 1934. Such expenses being incident to 
the new appointment at Fort Peck were personal to the employee 
and there was no authority for payment thereof from Government 
funds. 

Accordingly, the amount of $186.74 reported held in special deposit 
should be deposited to the credit of the appropriation under which 
vouchers 810 and 5052, swpra, were paid. Payment thereon not being 
authorized the refund voucher in favor of Mr. Wilfley will be re- 
tained in the files of this office. 


(A-68507) 


CONTRACTS—SPECIFICATIONS—EFFECT OF PERFORMANCE ON 
CONTRACTOR’S CLAIM OF AMBIGUITY 


Contractor’s performance of certain work on some of the buildings he con- 
tracted to construct and his agreement to a deduction from contract price 
because of elimination of identical work on the other buildings covered 
by his contract, was, in effect, an agreement that such work was required 
by the contract, and having performed the contract on that basis, there 
is no authority to base allowance of additional compensation on the con+ 
tractor’s contention that pertinent contract drawings were questionable 
and should have been interpreted differently. 
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Acting Comptroller General Elliott to Hoggson Brothers, August 26, 1937: 


Reference is made to your letter of June 4, 1937, in effect request- 
ing a review of that part of settlement no. 0445162, May 10, 1937, 
which disallowed your claim for $232.45, consisting of an item of 
$184 for the alleged extra work of installing porch ceilings in the 
construction of certain of 25 houses for a subsistence homestead 
project at Meridian, Miss., under contract I-W-SH-335, dated No- 
vember 3, 1934, and an item of $48.45 deducted from your contract 
price for the omission of porch ceilings for certain of the other 
houses. Your letter is, in part, as follows: 

In disallowing the sum of $232.45 for item of porch ceilings, you apparently 
overlooked the report of H. L. Burgess under date of May 21, 1935, addressed 
to H. W. MacGregor and H. D. Hynds of the Subsistence Homesteads Cor- 
poration, included in which report was the following paragraph referring to 
the porch ceilings: 

“It is also to be noted that we have in our files a letter from Hoggson 
Brothers dated April 24, accepting our proposal of April 20th for a credit of 
$48.45 for the omission of porch ceilings. The architectural section ruled that 
porch ceilings were not required. There is no mention of porch ceilings in 
contract specifications, 3’ scale detail of front porches, sheet 2 of contract draw- 
ings and 3”’ scale detail of rear porches sheet 12 of contract drawings indicate 
porch ceilings not required. However, %4’’ scale detail of typical framing 
section sheet 12 does indicate a ceiling under front porches. The contractor 
actually installed ceilings on front porches of 3 houses types 1—1R, 4 houses type 
2-2R-E1 and 4 houses type 2-2R-E2. Ceilings on both front and rear porches 
were installed on 3 houses type 3-3R-E1, 5 houses type 3-3R—E2, and 4 houses 
type 3-3R-E6. Therefore the contractor should not be penalized for accept- 
ing a credit of $48.50 for work which he actually installed, but as the predomi- 
nance of evidence indicates that porch ceilings were not a contract require- 
ment, the contractor should be permitted to file his claim for an extra of 
$184.00 for installing porch ceilings.” 

In view of the above favorable report regarding the two items of $48.50 
and $184.00, we respectfully submit that they should not thereafter have 
been disallowed. 

It is noted that in the above-indicated quotation by you from 
the report of May 21, 1935, you have underscored in three places the 
word “not.” This does not appear in the copies of the report with 
the record in this office, and may be viewed as designed to give 
unintended and undue emphasis to such words. From an examuna- 
tion of the drawings in question it would appear that the statement 
in the report that certain drawings “indicate porch ceilings not 
required” was intended only in the sense that such drawings do not 
affirmatively show porch ceilings to be required, and not that they 
affirmatively show that ceilings were not required—an entire differ- 
ent matter, particularly in view of the other drawing indicating that 
porch ceilings were required. It is noted, also, that the quoted 
report of May 21, 1935, indicates that you actually installed porch 
ceilings for 23 houses. This appears to be in error, as a telegram 
dated May 20, 1935, from the project manager shows that porch 
ceilings were installed for 16 houses only. The said report appears 
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to confuse the credit of $48.45 for work eliminated as being a part 
of your claim for work actually installed. 

It appears that after you had installed porch ceilings for some 
16 of the houses as part of the contract work it was administratively 
decided to eliminate porch ceilings for 8 of the remaining houses, 
and you were requested under date of March 7, 1935, to “submit a 
suitable credit allowance” for such elimination “as contract plans 
for these houses indicated porch ceilings for these houses in accord- 
ance with detail sheet D-1.” : 

Under date of March 12, 1935, you replied— 

We are at a loss to properly interpret your comments regarding the detail 
sheets and contract drawings showing that porch ceilings are indicated for the 


2-2R-H4, and 2-2R-E2 houses, and request that you amplify your understanding 
of these drawings a little further. 


On March 20, 1935, you were further advised— 


In reference to the elimination of ceiling for front porches for four houses 
type 2-2R-E2, and four houses type 2-2R-E4, would advise that contract 
drawings, sheet 1-A and 1-C, indicate porch construction in accordance with 
detail sheet D-1, and this sheet “Framing details” plainly shows ceiling 
required for the porches of these houses. 


It further appears that, accepting this interpretation, you submit- 
ted the following proposition under date of March 26, 1935: 

In reply to your letter of March 20th, reference no. 43925, with particular 
reference to a credit for the elimination of the ceiling from front porches of 
certain types of houses, please be advised that we will allow a credit for the 
eight houses mentioned in your letter, in the amount of $48.45, calculated as 
follows: 

This offer was accepted by letter to you of April 20, 1935, in 
part, as follows: 

In accordance with instructions issued to you on February 19th, you were 
- permitted to eliminate ceilings from porches where indicated on contract 
drawing * * * ; 

In your letter of March 26th you proposed to allow the Government a credit 
of $48.45 for elimination of porch ceiling referred to above. We have made 
an accurate check of this credit and find that it is reasonable for the work 
eliminated and are therefore arranging to accept same and deduct the amount 
of $48.45 from your contract. 

On April 24, 1935, you acknowledged receipt of this last letter 
and stated: 

* * * We note you accept our credit for the elimination of porch ceilings 
in the amount of $48.45 and have so noted our accounting records. 

The situation thus appears to be that you installed porch ceilings 
for some 16 houses as a part of the contract work and allowed the 
Government a credit of $48.45 for the omission of porch ceilings for 
8 other houses, but that after the contract was completed you con- 
tended that the installation of porch ceilings was extra work for 
which you were entitled to additional compensation and that the 
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eredit allowed by you for the omission of certain of the ceilings 
should be canceled. 

Article 5 of the contract expressly provides that— 

Except as otherwise herein provided, no charge for any extra work or 


material will be allowed unless the same has been ordered in writing by the 
contracting officer and the price stated in such order. 


This provision is designed to obviate controversies such as the 
present one. In Plumley v. United States, 226 U. S. 545, the Supreme 
Court said respecting similar contract provisions: 

* * * There was a total failure to comply with these provisions, and 
though it may be a hard case, since the court found that the work was in fact 
extra and of considerable value, yet Plumley cannot recover for that which, 


though extra, was not ordered by the officer and in the manner required by 
the contract. * * * 


In the present case it is not even established that the work was 
in fact extra. It was a question of interpretation of contract draw- 
ings. While the work was in progress the drawings were interpreted 
as requiring porch ceilings as a part of the contract work. You 
acquiesced in that interpretation not only by installing such ceilings 
for a number of the houses but by expressly agreeing to allow, and 
actually allowing, the Government a credit for the omission of the 


_ ceilings for other houses. If you were not in agreement with such 


interpretation, the matter should have been determined under the 
provisions of article 15 of the contract for the settlement of disputes, 
but having agreed, in effect, that the work was required by the con- 
tract, and having performed the work on that basis, the matter 
was settled, and there is no authority to allow you additional com- 
pensation for such work on the basis of your later contention that 
the drawings were questionable and might have been, or should have 
been, otherwise interpreted. See Brooks-Scanlon Co. v. Illinois Cen- 
tral Railroad Co., 257 Fed. 235. 

Accordingly, upon review, the settlement of May 10, 1937, disallow- 
ing your claim for such additional compensation, must be, and is, 
sustained. 


(A-87161) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION— 
ERRONEOUS PAYMENTS—VETERANS’ LIABILITY 


Where duplicate adjusted service certificate was issued on the basis of vet- 
eran’s affidavit that the original was lost and upon the furnishing of 
adequate indemnity bond, and fraudulent loan on security of the original 
certificate was made possible by the veteran's voluntary delivery of the 
said certificate to a person apparently identified as the beneficiary named 
therein and by his failure to make inquiry concerning the certificate unti) 
five years after such delivery, it appears the veteran was not acting in 
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good faith in applying for the duplicate certificate and the matter may be 
adjusted by charging the amount of the fraudulent loan against the cer- 
tificate of the veteran rather than by reclamation proceedings. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
August 26, 1937: 


By letter of February 10, 1937, there was referred to this office 
by G. F. Allen, chief disbursing officer, Division of Disbursement, 
Treasury Department, your undated letter concerning Henry Lar- 
son, A-3794857, as follows: 


Adjusted service certificate no. 2983257 was issued to the above captioned 
veteran in the amount of $1,258.00 on February 1, 1926. On December 15, 1930, 
and again on October 29, 1931, the veteran submitted affidavit (form 6920) stat- 
ing his original certificate was lost. Upon the submission of an adequate bond 
of indemnity the veteran was issued duplicate certificate no. 3838290 which cer- 
tificate was pledged with the First National Bank, St. Paul, Minnesota, on 
April 14, 1932, as security for a loan of $629.00. This Administration re- 
deemed the certificate from said bank October 5, 1936, by payment of $740.88 
which was in settlement of the note for $629.00 plus accrued interest of $111.88. 

On June 30, 1932, the veteran’s. original adjusted service certificate no. 
2983257 was pledged with the Veterans’ Administration, Kansas City, Missouri, 
as loan collateral and the following described check was issued in payment 
thereof: 

Check no. 81876; date, June 30, 1932; amount, $629.00; disbursing officer, 
L. Green; symbol, 99127. 

The veteran contends in his affidavit dated August 7, 1936, that he did not 
receive the above described check issued in payment of the loan granted 
on the security of adjusted service certificate no. 2983257. The case, is, there- 
fore, being referred for investigation and report. 

In the event reclamation is accomplished from the endorsers of check no. 
81876 the amount so recovered should be deposited to the reclamation suspense 
account of the Treasurer of the United States pending the ascertainment of 
all facts in connection therewith as a result of the Secret Service investigation. 

There are enclosed for your use photostatic copies of the veteran’s applica- 
tion for adjusted compensation, affidavit (form 6920) notes (form 1185) 
covering the loans made on both the original and duplicate certificates, applica- 
tion (form 1701) executed by the veteran for settlement under the Adjusted 
Compensation Payment Act, 1936, and his affidavit dated August 7, 1936. 


_ There have been received also Secret Service Division, Treasury 

Department, reports dated March 16, April 1, and April 16, 1937, 
covering the investigation made in the case. 

It appears from the record that in applying for a duplicate cer- 
tificate the veteran, then residing in St. Paul, Minn., stated in his 
affidavit of October 29, 1931, that 6 years prior thereto he had left 
his original certificate with Mr. and Mrs. Anthony F. Thomas, 
60614 Pike Street, Seattle, Wash., for safekeeping as he was moving 
around so much he thought he might lose it. In his affidavit of 
August 7, 1936, he stated that he left Seattle, Wash., in April 1926, 
returning to St. Paul, Minn., where he has since maintained con- 
tinuously his residence, and that in 1931 when the law was passed 
permitting a loan of 50 percent of the face value of adjusted 
service certificates, he wrote to Mrs. Thomas requesting her to for- 
ward his certificate to him but received no reply. 

The Secret Service reports show that in December 1925 Larson 
went from North Dakota to Seattle, Wash., and resided at the Sather 
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Hotel, 60614 Pike Street until April 1926, when he returned to St. 
Paul, Minn., where he married his present wife; that his adjusted 
service certificate was issued to him while he was residing at the 
Sather Hotel; that the Mrs. Thomas with whom he claims to have 
left his certificate was employed in 1926 as a waitress at the Sather 
Hotel and was known to him as Viola, but was also known as 
Florence and Florence Smith; that Larson had never seen Mr. 
Thomas as Thomas was confined to a penal institution during the 
time Larson was living in Seattle at 60614 Pike Street. In 1926 in 
making application for his adjusted service certificate the veteran 
named as his beneficiary Mrs. Florence Viola Larson, wife, 60614 
Pike Street, Seattle, Wash. 

In report dated April 16, 1937, the Secret Service agent states he 
was unable to find an Anthony F. Thomas in Seattle, Wash., but 
did find Mr. and Mrs. Alton F. Thomas who claimed they had 
never heard of Henry Larson. 

From the record in the case as thus summarized it appears that 
Mrs. Thomas, with whom the veteran claims to have left his adjusted 
service certificate upon his departure from Seattle, Wash., in April 
1926, and Mrs. Florence Viola Larson, whom he named as his bene- 
ficiary, with the relationship of wife, in his application for an 
adjusted-service certificate, filed in 1926, are one and the same 
person and that after leaving his certificate in the possession of Mrs. 
Thomas in 1926 he made no further inquiry concerning its where- 
abouts until after the enactment of the act of February 27, 1931, 46 
Stat. 1429, permitting a loan of 50 percent of the face value of the 
certificate. ci 

Since the veteran has furnished an adequate bond of indemnity to 
protect the United States from any loss arising out of the issuance 
of the original certificate (14 Comp. Gen. 770; 16 id. 334), and since 
it appears that not only was the fraudulent loan made possible by the 
act of the veteran in leaving his certificate in Seattle, Wash., 
when he returned to St. Paul, Minn, (14 Comp. Gen, 692; 16 id. 996), 
but also that he was not acting wholly in good faith in applying 
for a duplicate certificate after he had left his original certificate 
in the possession of Mrs. Thomas under the conditions indicated by 
the record, the matter may be adjusted by charging the amount of the 
loan against the veteran’s adjusted-service certificate, the amount 
in question appearing as a lien against the adjusted-service certificate 
within the meaning of section 7 of the Adjusted Compensation Pay- 
ment Act, 1936, 49 Stat. 1101. 

Upon the basis of the present record, reclamation proceedings on 
the involved check will not be directed by this office. 
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(A-88481) 
OFFICERS AND EMPLOYEES—FIELD SERVICE—FIVE-DAY WEEK 


Section 5 of the act of March 8, 1893, as amended by section 7 of the act of 
March 15, 1898, 80 Stat. 316, requiring “not less than seven hours of 
labor each day, except Sundays and days declared public holidays by law 
or Bxecutive order’, and hence requiring work on six days each week 
excepting holidays declared by law or Executive order, is not applicable 
to employees in the field service and except for the 8-hour law as amended 
by the act of March 3, 1913, 37 Stat. 726, relating to employment of me- 
chanics, laborers, ete., there is no statute fixing either a minimum or 
maximum number of hours of work required of field employees per day 
or per week. 

Establishment of a five-day week for ‘certain field employees of the Department 
of Agriculture assigned to work in cooperation with State road officials, 
is not objectionable, if administratively determined necessary, where em- 
ployees of the State highway department work only from Monday to 
Friday, inclusive, each week, and the office occupied by the cooperative 
employees is in a State building which is officially closed on Saturdays. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 28, 
1937: 


Your letter of August 18, 1937, is as follows: 


The question has arisen as to whether this Department would be empowered 
under existing law to authorize field employees to regulate their office hours 
so as to work eight hours a day from Monday through Friday, and to close 
the office on Saturday, under the following set of circumstances: 

The Bureau of Public Roads has entered into a cooperative agreement with 
the Highway Department of the State of Michigan, under the terms of which 
two employees of the department—an administrative officer and a _ stenog- 
rapher—have been assigned to work in cooperation with certain road officials 
of the State. The office occupied by the two employees of the Department is in 
the building that houses the State highway planning offices. The office hours 
of the State highway department employees are from 8:00 a. m. to 5:00 p. m., 
from Monday to Friday, inclusive. The State offices in the building are closed 
on Saturday and, inasmuch as the entire building is occupied by the State 
highway department, this means that the building itself is officially closed on 
Saturdays. 

Our officer, however, has a pass key which he could use to gain access to 
. the building on Saturdays, but when he enters the building he must lock the 
door behind him. Furthermore, he has reported that inasmuch as his work, 
and virtually all of that of his stenographer, is done in cooperation with State 
employees, the absence of such employees from the building on Saturday would 
make it difficult for our employees to perform any useful work. He reports 
also that because of the fact that certain individuals made unauthorized use 
of the building in question on Saturday, the State highway commissioner 
ordered the building to be closed to all persons, including employees, except 
during office hours. “This order still stands”, he states, “and I am sure that 
the State department desires it to stand without exception. To be sure, 
approval of keeping this office open would probably be granted as a matter of 
inter-governmental courtesy, but it would make us partly responsible for the 
welfare of records here. This responsibility I would not care to assume alone.” 

In view of the foregoing, our officer has recommended that the hours of work 
for the two employees concerned “be established as 8 a. m. to 12 m. and 1 p. m. 
to 5 p. m. Monday to Friday, inclusive, excepting legal holidays; and that for 
leave purposes Monday to Thursday, inclusive, be considered as one day—one 
hour, and Friday as one day.” 

In presenting this set of facts to you we invite your attention to a decision 
of June 4, 1986 (A-75744), to the Administrator, Works Progress Administra- 
tion, in which you hold that section 5 of the act of May [March] 3, 1898, as 
amended by section 7 of the act of March 15, 1898 (30 Stat. 316), “requires work 
on six days per week, except when one of the six days is a holiday declared by 
law or Executive order and is applicable to all administrative employees in 
the departmental service in the District of Columbia.” 
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The force and effect of this language is that you, and we believe properly, 
construe this act to pertain only to Federal employees in the executive depart- 
ments and independent agencies in Washington, D. C., and that it does not 
include field employees within its scope. In the last paragraph of the same 
decision you make the following statement: 

“* * * nor does there appear such a relationship between the work of the 
administrative force in Washington and the work of the employees and security 
wage workers in the field as to require suspension of work in the District of 
Columbia on Saturday or any other day of the week that the field force does 
not work.” 

This statement indicates by implication that you regard a five-day week in the 
field service as being within the law. 


Also, in an opinion of July 3, 1987 (A-86898), to this Department, you indi- 
cated that the promulgation of departmental regulations permitting the stagger- 
ing of hours of employees outside the District of Columbia engaged princi- 
pally in office, station, or laboratory work, where the public interest requires 
service every day in the year, is an administrative action which your office is 
without authority to review “other than to determine in the audit of accounts 
that the regulations adopted by the head of the department or establishment do 
not cause an unlawful expenditure of public monies.” 

We wonder whether this decision would contribute any justification to a sim- 
ilar administrative determination that the office hours of such field employees as 
aré herein concerned might be staggered so as to relieve them from duty on Satr 
urdays and only require them to work five of the remaining days of the week, 
providing, of course, that the public interest and not the personal convenience 
of the employees was paramount in making the change. 

The statute that casts doubt upon the right of this Department to prescribe 
a five workday week for employees in similar circumstances to those above 
mentioned is the Saturday half-holiday law. This statute enacted March 3, 
1931 (46 Stat. 1482), provides: 

“That on and after the effective date of this act four hours, exclusive of time 
for luncheon, shall constitute a day’s work on Saturdays throughout the year, 
with pay or earnings for the day the same as on other days when full time 
is worked, for all civil employees of the Federal Government and the District 
of Columbia, exclusive of employees of the Postal Service, employees of the 
Panama Canal on the Isthmus, and employees of the Interior Department in 
the field, whether on the hourly, per diem, per annum, piece work, or other 
basis: Provided, That in all cases where for special public reasons, to be deter- 
mined by the head of the department or establishment having supervision or 
control of such employees, the services of such employees cannot be spared, 
such employees shall be entitled to an equal shortening of the workday on some 
other day: Provided further, That the provisions of this act shall not deprive 
employees of any leave or holidays with pay to which they may now be entitled 
under existing laws.” 

A strong inference may be drawn from this act that Congress did not intend 
field employees or employees in the District of Columbia to be relieved from 
working on Saturdays, except for the half day. The antithesis of this argu- 
ment is that the act was designed not necessarily to require employees to work 
on Saturday but to permit them to take a half holiday on Saturdays to which 
they were not entitled under previously existing law, if they were otherwise 
required to work on that day. 

In the light of the foregoing and other statutes and decisions which you may 
find applicable, we should appreciate your advice as to the legality of authoriz- 
ing field employees, at least under such special circumstances as are mentioned 
above, to regulate their office hours so as to work eight hours a day from 
Monday through Friday, and to close the office on Saturday. 


Section 5 of the act of March 3, 1893, 27 Stat. 715 as amended by 
section 7 of the act of March 15, 1898, 30 Stat. 316, requiring “not less 
than 7 hours of labor each day, except Sundays and days declared 
public holidays by law or Executive order”, which was held in deci- 
sion of June 4, 1936, 15 Comp. Gen. 1056, 1058, cited by you, to 
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require “work on 6 days per week, except when 1 of the 6 days is a 
holiday declared by law or Executive order”, is not applicable to 
employees in the field service. Other than the 8-hour law, as amended 
by the act of March 3, 1913, 37 Stat. 726, prohibiting the employment 
of mechanics, laborers, and those in similar occupations for more than 
8 hours on any 1 calendar day, except in case of extraordinary emer- 
gency, there is no statute fixing either a minimum or maximum num- 
ber of hours work required of field employees per day or per week. 
It is understood the 8-hour law is not here involved. 

Accordingly, if administratively determined to be necessary in the 
present instance, this office would not be required to object to the 
establishment of a 5-day week tour of duty for the cooperative em- 
ployees in question. 


(A-88521) 


FEDERAL PRISON-MADE GOODS—PURCHASES FROM APPROPRIATIONS. 
FOR CIVILIAN CONSERVATION CORPS 


The provisions of the act of May 27, 1930, 46 Stat. 391, requiring the several 
Federal departments and independent establishments to purchase products 
of Federal prisons, are applicable to appropriations made to carry out the 
provisions of the act of June 28, 1937, 50 Stat. 319, establishing the Civilian 
Conservation Corps. Decision, 15 Comp. Gen. 542, relative to funds allotted 
for Emergency Conservation Work from the appropriation made by the 
Emergency Relief Appropriation Act of 1935, not for application. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 28, 
1937: 


There has been received your letter of August 20, 1937, as follows: 


“A decision is requested as to the availability of the appropriation, “21- 
7080100 Civilian Conservation Corps (transfer to War) 1938’, for the procure- 
mént of prison-manufactured articles as now furnished by the Federal Prison 
‘ Industries, Incorporated, under authority of the acts of Congress approved 
May a 1930, and June 23, 1934, and Executive Order No. 6917 of December 
11, 1934. 

Heretofore, funds have been allocated to this Department, for the purpose of 
carrying on Emergency Conservation Work, from the Emergency Relief Appro- 
priation Act, April 8, 1935, making available funds “to provide relief, work 
relief, and to increase employment by providing for useful projects.” 

In decision (A-67190), (A-67191) of December 19, 1935, 15 C. G., Page 542, 
it was held that funds allocated under the Emergency Relief Appropriation Act 
of 1935, if used to purchase articles and supplies manufactured in Federal 
prisons, would provide employment for the inmates thereof, but would neither 
provide work, relief nor increase employment—the major purpose of the stat- 
ute—nor be in harmony with the provisions of section 8 of the said act as to 
taking advantage of the facilities of private enterprises. Therefore, the mak- 
ing of such purchases was held to be out of line with the purposes for which 
the said appropriation was made. It was further ruled not to be necessary to 
obtain a certificate of clearance from the Federal Prison Industries, Incorpo- 
rated, prior to making purchases of articles, such as were produced by the 
respective Federal penitentiaries. 

The act to establish the Civilian Conservation Corps, and for other purposes, 
approved June 28, 1937, provides, “That there is hereby established the Civilian 
Conservation Corps, hereinafter called the Corps, for the purpose of providing 
employment, as well as vocational training, for youthful citizens of the United 
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States who are unemployed and in need of employment, and to a limited extent 
as hereinafter set out, for war veterans and Indians, through the performance 
of useful public werk in connection with the conservation and development of 
the natural reseurces of the United States, its territories, and insular 
possessions.” 

Your early consideration as to whether the current appropriation, “21- 
7080100 Civilian Conservation Corps (transfer to War) 1938”, or any subsequent 
appropriations which may be made to carry out the provisions of the act to 
establish the Civilian Conservation Corps, and for other purposes, approved 
June 28, 1937, will be available for the procurement of articles manufactured 
by Federal or other prisons is respectfully requested. 

The act of June 28, 1937, provides in section 14 that the Director 
of the Civilian Conservation Corps may authorize the expenditure 
of such amounts as he may deem necessary for supplies, materials, 
and equipment for enrollees to be used in connection with their work, 
and in section 11 the chief of finance, War Department, is “desig- 
nated, empowered, and directed, until otherwise ordered by the Presi- 
dent, to act as the fiscal agent to the Director in carrying out the 
provisions of this act.” In view of these provisions of law, the mat- 
ter involved in your submission would appear to be primarily for 
presentation either by the Director or by the fiscal agent. However, 
it appears that the act provides, also, under section 12, that the 
President may utilize the services and facilities of such departments 
or agencies of the Government as he may deem necessary for carry- 
ing out the purposes of the act, and it may be assumed your depart- 
ment is one so selected by the President, particularly with respect to 
the maintenance and operation of camps for Indians authorized 
under section 7 of the act, and that you request decision for your 
guidance in the expenditure of funds allotted to your department 
under the appropriation in question. Your submission will be con- 
sidered accordingly. 

The decision referred to in your letter related specifically to emer- 
gency relief funds under the Emergency Relief Appropriation Act 
of April 8, 1935, 49 Stat. 115, and the holding therein is not for 
application in the consideration of appropriations for regular activi- 
ties of the Government. 

The Civilian Conservation Corps established by the act of June 
28, 1937, “for the purpose of providing employment, as well as 
vocational training; for youthful citizens of the United States who 
are unemployed and in need of employment”, is apparently to be 
considered as successor to the agency heretofore known as the Emer- 
gency Conservation Work established under the act of March 31, 
1933, 48 Stat. 22, as extended, and while under section 4 of said act 
of June 28, 1937, funds of the former agency are transferred to 
the corps, such transferred funds are only for the purpose of liqui- 
dating obligations incurred prior to July 1, 1937, when the new 
act became effective. 
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For the new corps the act of June 28, 1937, provides, in section 
17, that “There is hereby authorized to be appropriated, out of any 
money in the Treasury not otherwise appropriated, such sums as 
may be necessary for the purpose of carrying out the purposes of 
this Act”, and the first proviso in section 11 of the act is— 


That funds allocated to Government agencies for obligation under this Act 
may be expended in accordance with the laws, rules, and regulations govern- 
ing the usual work of such agency, except as otherwise stipulated in this 
Act; * a * 


There are no stipulations in the act similar to those contained 
in the Emergency Relief Appropriation Act of 1935 which con- 
stituted the basis for the holding exempting the compliance with the 
provisions of the act of May 27, 1930, 46 Stat. 391, requiring that the 
several Federal departments and independent establishments shall 
purchase products of Federal prisons and penal institutions. There- 
fore funds allocated to your department under the appropriation 
referred to in your letter or subsequent appropriations made to carry 
out the provisions of the Civilian Conservation Corps Act are sub- 
ject to the same provisions of law as are applicable to the regular 
appropriations of your department with respect to purchasing prison- 
made goods. See 14 Comp. Gen. 270; 15 id. 844; 16 id. 312. 

The question submitted is answered accordingly. 


(A-87293) 


GENERAL LAND OFFICE—REGISTERS—COMMISSIONS ON MONEYS 
RECEIVED UNDER GRAZING ACT 


Fees and rentals collected by registers of district land offices at direction 
of the Secretary of the Interior, on licenses and leases authorized by the 
Grazing Act of June 28, 1934, 48 Stat. 1269, are “moneys received” within 
the scope of section 2238, Revised Statutes, 48 U. S. Code 82, for use in 
computing the commissions due registers under the said section. 


Acting Comptroller General Elliott to the Secretary of the Interior, August 30, 
1937: 


I have your letter of June 25, 1937, as follows: 


I have respectfully to request your decision as to whether registers of United 
States district land offices may lawfully claim two per centum of moneys col- 
lected by them as fees on grazing licenses authorized by section 3 of the 
Grazing Act of June 28, 1934 (48 Stat. 1269) and rentals on leases issued 
under section 15 of the same act. 

To avoid any confusion it should perhaps be explained that the payments 
referred to as fees are amounts paid at certain rates per head per month 
for grazing stock in organized grazing districts, as distinguished from fees 
charged for acting on applications, permits, licenses, or leases. 

Under authority of section 2 of the said Grazing Act to “do all things neces- 
sary to accomplish the purpose of this act” the Secretary of the Interior 
has directed the registers of the several district land offices to handle, assign: 
serial numbers to, and to collect fees and rentals on, all permits, licenses, 
and leases under this act, thus putting upon some registers a rather heavy 
burden and bringing about that grazing moneys are “moneys received at each 
register’s office.” 

U. S. Code, title 43, section 82, paragraph 2, provides that registers and 
receivers shall each receive “a commission of 1 per centum of all moneys 
received at each receiver’s office’, and the act of October 28, 1921 (42 Stat. 
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208) under which the offices of register and receiver were consolidated pro- 
vides that the register shall thereupon receive a certain salary “together with 
fees and commissions otherwise allowable to register and receiver.” 

The act of August 22, 1985 (49 Stat. 680) increased the salary allowed so 
that at present registers receive a salary of $2,000 per annum and certain fees 
and commissions (including “a commission of 2 per centum on all moneys 
received at each register’s office”), with the maximum compensation limited to 
$3,600 per annum. 

The expression “all moneys received at each register’s office”, broad as it is, 
surely should not be construed as including fees and commissions collected 
by registers for receiving and acting on applications, entries, etc., and usually 
entering into their compensation, and so result in payment of commissions on 
commissions and fees, and such a conclusion was reached in a decision dated 
February 24, 1909 (15 Comp. Dee., 519). 

A feeling had been prevalent that, as the only “moneys received in each 
receiver’s office” in 1818 (when a commission on such receipts was authorized) 
were moneys received from cash sales of public lands the prescribed commis- 
sion might be limited to such sales. A question as to whether it should have 
a broader application came up in 1911 and the Comptroller of the Treasury 
was asked for a decision as to whether the statute authorized the payment of 
two per centum of moneys received from the sale of standing timber in Alaska, 

The sale of timber separately from the land has seldom been authorized, 
the notable authorized cases being the sale of fire killed timber on public 
lands, standing timber in Alaska, and timber from the Oregon and California 
Railroad and the Coos Bay Wagon Road revested lands in the State of Oregon. 

The act under which the Oregon and California Railroad lands were revested 
limited the compensation for the disposal of the timber to one fifth of one per 
cent “to be divided equally between the register and receiver” and, as section 
3 of the Coos Bay Wagon Road Act of Febraury 26, 1919 (40 Stat. 1179), 
directed that those lands “shall be classified and disposed of in the manner 
provided” in the former act, and as section 6.of the Coos Bay Act clothed the 
Secretary with authority “to perform any and all acts and make such rules and 
regulations as may be necessary”, the Secretary applied the limitation of one 
fifth of one per cent to the commissions for selling Coos Bay Wagon Road 
timber. 

No specific statutory provision as to commissions having been made in the 
statute authorizing the sale of standing timber in Alaska, the Secretary of the 
Interior under date of January 12, i911, presented the matter to the Comptroller 
of the Treasury and asked for a decision as to whether the proceeds of such 
standing timber were properly to be included in “all moneys received at each 
receiver's office” on which 2 per cent was authorized to be paid to the officers. 

The Comptroller of the Treasury in a decision dated January 31, 1911 (17 
Comp. Dec., 563) held, quoting from the syllabus, that the officers were each 
“entitled to receive as a part of their maximum compensation 1 per cent of all 
moneys received at the receiver’s office from cash sales of growing timber.” 

There is somewhat the same lack of legislative expression concerning com- 
missions on royalties, rentals and the like as there had been as to commissions 
for the sale of timber. Section 38 of the mineral leasing act of February 25, 
1920 (41 Stat. 451) clothed the Secretary with temporary authority “to pre- 
scribe fees and commissions to be paid registers and receivers of United States 
land offices on account of business transacted under the provision of this Act.” 

It may be presumed that in the absence of such legislative pronouncement 
registers and receivers would have claimed 1 per cent each “of all moneys 
received at each receiver's office’ from bonuses, rentals, and royalties under 
the act. But the uncertainty of the amounts likely to be received and the 
large amounts anticipated (receipts have passed the hundred million dollar 
mark) prompted the Congress to leave the matter open for study and the Secre- 
tary, realizing receipts under the act were sure to be large, prescribed—*“A 
commission of 1 per centum on all moneys reecived in each receiver's office, to be 
divided equally between the register and receiver.” 

I say that the Secretary was clothed with temporary authority for the rea- 
son that the statute says “until otherwise provided”, thus seeming to reserve for 
study and more deliberate action the matter of appropriate fees and com- 
missions to be allowed. 

There are other leasing acts, including the so called Taylor Grazing Act of 
June 28, 1934, first above mentioned, that neither prescribe fees and commis- 
sions for the officers nor clothe the head of the Department with specific 
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authority to name such commissions, unless such authority may be found in 
section 2 of the act, which authorizes the Secretary to “do any and all things 
necessary to accomplish the purposes of this act.” 

I have therefore respectfully to request your decision as to whether under 
authority of Title 43, section 82, of the U. 8. Code, the Secretary may instruct 
the registers to include in the computation of their earnings 2 per cent of 
moneys received from grazing permits and leases under the said Grazing Act, 
or, if not by that authority, then under the above quoted authority from the 
grazing act “to do all things necessary.” 


The compensation of registers of district land offices is fixed by the 
act of May 21, 1928, 45 Stat. 684, as amended by the act of August 
22, 1935, 49 Stat. 680, which provides that such registers shall receive 
a salary of $2,000 per annum each, and all fees and commissions 
allowed by law to such registers, provided that the salary, fees and 
commissions combined shall not exceed $3,600 per annum. 

Section 82, title 43, United States Code, provides that registers 
and receivers shall each receive “a commission of 1 per centum of all 
moneys received at each receiver’s office.” 

By act of October 28, 1921, 42 Stat. 208, the President was author- 
ized to consolidate the offices of register and receiver and abolish the 
office of receiver in certain cases. In such cases, the compensation 
of the register was to include the fees and commissions otherwise 
allowable to both. That covered 2 percent of all moneys received 
at each receiver’s office. 

It has been held that “all moneys received at each receiver’s office” 
covers cash sales as distinguished from “homestead” fees and com- 
missions. 15 Comp. Dec. 519, 17 id. 563. These decisions, however, 
were predicated upon a necessity of distinguishing between those 
forms of entry in which specific fees and commissions were payable 
directly to the registers and receivers and retained by them as com- 
pensation with nothing being paid for the land, and those cases in 
which only the land or some interest therein was paid for in cash. 
The act of April 20, 1818, 3 Stat. 466, which was the original provi- 
sion for the payment of the 2-percent commission on all moneys re- 
ceived was enacted at a time when the only form of disposition of 
the public lands was for cash, nevertheless, that statute did not 
refer to cash sales or any other form of entry of public lands but 
specifically provided for a commission of 2 percent on the moneys 
received and specified that that commission was as compensation 
for clerk hire, receiving, safekeeping, and transmitting such moneys 
to the Treasurer of the United States. When other statutes pro- 
vide other forms of compensation for the duties required of the local 
land officers, the commission upon moneys received in payment for 
the land itself is not payable. 5 Comp. Gen. 942; 6 id. 695. 

While the Grazing Act requires the payment of certain fees and 
rentals, it does not make such fees or rentals payable to the register 
:as a part of his compensation, and accordingly they are not excluded 
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from, but constitute a part of, “moneys received” which properly may 

be used as a basis for computing the commission otherwise due reg- 

isters pursuant to section 2238, Revised Statutes, 43 U. S. C. 82. 
Your submission is answered accordingly. 


(A-88178) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—UNJUSTIFIABLE 
SUSPENSION WITHOUT PAY 


The statutory right to annual leave of absence with pay may not be denied 
because an employee has been suspended without pay where it is admin- 
istratively determined the suspension was unjustified; and where the em- 
ployee has to his credit accrued annual leave equal to or in excess of the 
period of suspension, leave with pay may be substituted for such period if 
the employee remains in the service, or he may be paid after separation 
for a reason other than that causing the suspension the amount of com- 
pensation he would have earned during the period of suspension. 


Acting Comptroller General Elliott to the Secretary of the Treasury, August 30, 
1937: 


Consideration has been given to letter of July 26, 1937, from 
the administrative assistant, Procurement Division, Treasury De- 
partment, in reference to disallowance of credit for $16.67 and $83.33, 
representing payment for accrued leave to James A. Buell, Jr., pur- 
chasing assistant, for period June 16 to July 3, 1936, on vouchers 


35-4487 and 35-4488, July 1936 accounts of J. M. Lee, as follows: 


This office has been advised by the Procurement office of Los Angeles that 
exception has been taken on March 5, 1937, to payment of salary to James A. 
Buell from June 16th to July 3, 1936, covering annual leave accrued and due 
this employee at the termination of his service with the Procurement Division. 
Payment was made on supplementary payrolls—DO vouchers—35—-4488 and 
35-4487. 

The procurement officer quotes the notice of exception as follows: 

“Paid 2,000 p. a. July 1-3, 1936. Dismissed from service July 3, 1936. Em- 
ployee was suspended without pay as of June 16, 1936, pending decision of 
a Federal court. 

“An employee may not be granted leave with pay for a period prior to sepa- 
ration from service, following a period of suspension without pay pending an 
investigation of preferred charges against him. 

“The right to pay ended with the date of suspension of service. The item 
is disallowed. Debt reported.” 

As authority for the exception, the following rulings of the Comptroller 
General are cited: 7-Comp. Gen. 584 and 754; A-75300 dated June 26, 1936, 
and A-79827, dated September 2, 1936. 

Briefly, Mr. Buell’s case is summarized as follows: 

1. Charges were made against two employees of the Works Progress Admin- 
istration of conspiracy to defraud the Government by aiding a certain vendor 
to obtain an award upon payment of a certain agreed sum. 

2. The contractor failed to realize the return he anticipated on the contract 
and reported the incident. 

3. James A Buell was employed in the requisition section of the Procure- 
ment office. The contractor, in reporting the matter, stated that he had been 
promised by the alleged conspirators that James Buell could “fix” the award 
and, later, when he was asked for more money was told “Jimmy needed the 
money.” On the basis of these references to Mr, Buell, the procurement officer 
deemed it necessary to suspend this employee pending final investigation of 
the case, and by letter to this office, dated June 17th, requested approval of 
his action. 

81276™—38——-15 
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4. The action of the procurement officer was approved by this office and the 
following telegram was sent: 

“Relet June fifteen suspension J. A. Buell, Jr., approved. At proper time 
furnish by air mail complete report for final disposition of case.” 

July 14th, a special report of the case was received by this office, in which 
it was stated that Mr. Buell had served a short prison sentence for burglary 
in November 1931 as disclosed by the criminal court files of Los Angeles 
County, California, and further indicated that the evidence against Mr. Buell 
for alleged complicity in the case involving the two W. P. A. employees was 
slight. It was determined that the suspension of Mr. Buell should be removed, 
but that he should be reinstated only for the purpose of allowing annual leave, 
since his previous record made him an undesirable employee of the Procure- 
ment Division. Had the facts concerning his police record been known, he 
would not have been appointed in the Division. 

In analyzing the decisions upon which the exception was based, this office 
is of the opinion that there are certain conditions which alter Mr. Buell’s case 
which should be considered. The syllabus in connection with decision of 7 
Comp. Gen. 564 is quoted as follows: 

“When an employee of the Government is suspended from duty and pay 
pending an investigation of charges preferred against him, and the investiga- 
tion culminates in a forced resignation from the public service, the right to 
pay terminates as of the date of suspension regardless of any provision in the 
order of suspension concerning pay during the period of suspension.” 

This decision was given in connection with employees against whom charges 
were sustained and forfeiture of pay resulted. Since the charges against Mr. 
Buell were not sustained, this particular decision would not seem to apply. 
Similar decisions under 7 Comp. Gen. 688 and 757 sustain the opinion that an 
employee under suspension without pay who is to be dismissed from the service 
for an offense directly connected with his duties may not be granted leave with 
pay prior to dismissal. 

This office based its opinion of the right of an appointing officer to grant 
leave with pay during a period when an employee has been suspended on the 
understanding which is expressed in the Comptroller General's decision, 7 : 584, 
quoted in part as follows: 

“The right was reserved, in the discretion of the director, io allow or dis- 
allow pay for any or all of the period of suspension if the charges were not 
sustained, it being beyond the scope of the director’s authority to allow pay 
during the period of suspension in cases in which the charges are sustained.” 

It is the belief of this office that it is within the administrative scope of the 
Procurement Division to allow pay to James A. Buell for the period in question, 
since his separation was effected for other reasons than those for which the 
suspension was made. Since he was completely exonerated from the charges, 
there seems to be no justification based on the decisions quoted for withho!d- 
ing pay for accrued and accumulated annual leave to which this employee was 
entitled. 


It is understood from your letter that the employee was cleared of 
the charges for which he was suspended without pay; that he was 
restored to a pay status for the purpose of granting his accrued an- 
nual leave prior to final separation from the service; and that his 
separation was not on account of charges for which he was suspended, 
but because it was administratively determined that “his previous 
record made him an undesirable employee of the Procurement 
Division.” 

The decisions cited as a basis for audit action disallowing credit 
in the accounts of the disbursing officer for the payment of com- 
pensation to this employee covering the period of his suspension 
do not state the rule applicable in this case for the reason that the 
employee was exonerated and the separation was not on account 
of the charges preferred against him. 
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The statutory right to annual leave of absence with pay may not 
be denied because an employee has been suspended without pay, 
where it is administratively determined that the suspension was un- 
justified and the employee has to his credit accrued annual leave 
equal to or in excess of the period of suspension without pay. In 
such a case leave with pay may be substituted for the suspension 
without pay if the employee remains in the service, or he may be paid 
after separation, for a reason other than that causing the sus- 
pension, the amount of compensation he would have earned during 
the period of suspension. See 16 Comp. Gen. 818. 

Accordingly, the audit action is reversed and credit will now be 
allowed for the payments in question. 


(A-88428) 
CONTRACTORS—SUBCONTRACTORS—RELIEF—ACT, JUNE 16, 1934 


A subcontractor of Government contractor may not be reimbursed under the 
act of June 16, 1934, 48 Stat. 974, as for compliance with the President's 
Reemployment Agreement, for “increased manufacturing overhead and 
field erection overhead” claimed to have been occasioned by reduction in 
working hours from 50 to 35 per week, where there was no increase in 
the hourly rates of pay, notwithstanding the wages paid prior to such 
signing exceeded the minimum established by the reemployment agreement. 


Acting Comptroller General Elliott to the Stephens-Adamson Manufacturing 
Co, August 30, 1937: 

There has been referred to this Office, by the Honorable James 
Hamilton Lewis, your letter of July 17, 1937, requesting review of 
the two settlements of April 24, 1937, disallowing, respectively, your 
claim for $5,016.82, alleged increased costs claimed to have been in- 
curred in connection with the performance of your contract of May 
5, 1932, with the B-W Construction Co., general contractor, for the 
extension and remodeling of the Washington, D. C., post office, under 
contract no. T1lsa-3124, and your claim for $425.23, alleged increased 
costs claimed to have been incurred by you in connection with the 
performance of your contract of September 27, 1932, with N. P. 
Severin Co., general contractor, for the construction of the Newark, 
N. J., post office, under contract no, Tlsa-3284. The work under 
your said contracts involved the installation of mail-handling equip- 
ment and your contract with the B-W Construction Co. involved 
also changing and reconditioning existing equipment, Both claims 
were filed under the act of June 16, 1934, 48 Stat. 974, and are 
alleged to have resulted from compliance with the President’s Reem- 
ployment Agreement and the Code of Fair Competition for the 
Machinery and Allied Products Industry. 

The claims state increased manufacturing overhead and field erec- 
tion overhead, all claimed to have been occasioned by reduction in 
work hours from 50 hours to 35 hours a week in compliance with 
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the President’s Reemployment Agreement, which it appears you 
signed on August 10, 1933, and the Code of Fair Competition for 
the Machinery and Allied Products Industry, effective March 28, 
1934. Both claims were disallowed for the reason it appeared that 
you failed to increase the pay of your employees, who, prior to the 
date of the President’s Reemployment Agreement, had been receiving 
wages in excess of the minimum established by said agreement. 
Paragraph 2 of the President’s Reemployment Agreement fixed 
the hours of labor per week for accounting, clerical, banking, office, 
service, or sales employees at 40 hours, and paragraph 3 of said 
agreement fixed the maximum hours per week for factory or mechan- 
ical workers or artisans at 35 hours until December 31, 1933, with 
the right to work a maximum week of 40 hours for any 6 weeks 
within this period but not in excess of 8 hours in any 1 day. 
Paragraph 4 set out the exceptions to the maximum hours fixed in 
paragraphs 2 and 3. Paragraphs 5 and 6 set out the rates of mini- 
mum pay for the various classes of workers. Paragraph 7 of said 
agreement, the provisions of which you appear to have violated, 
reads as follows: 


(7) Not to reduce the compensation for employment now in excess of the 
minimum wages hereby agreed to (notwithstanding that the hours worked in 
such employment may be hereby reduced) and to increase the pay for such 
employment by an equitable readjustment of all pay schedules. 


This paragraph was interpreted in Release No. 124 of the National 
Recovery Administration, dated July 28, 1933, which appears in 
National Recovery Administration Bulletin No. 4, in which it is 
stated : 


Paragraph 7 means, first, that compensation of employees above the mini- 
mum wage group (whether now fixed by the hour, day, week, or otherwise) 
shall not be reduced, either to compensate the employer for increases that he 
may be required to make in the minimum wage group in order to comply with 
the agreement, or to turn this reemployment agreement into a mere share-the- 
work movement without a resulting increase of total purchasing power. This 
first provision of paragraph 7 is a general statement of what shall not be done. 

The rest of paragraph 7 is a particular statement of what shall be done, 
which is that rates of pay for employees above the minimum wage group shall 
be increased by “equitable readjustments.” No hard and fast rule can be laid 
down for such readjustments, because the variations in rates of pay and hours 
of work would make the application of any formula unjust in thousands of 
cases. We present, however, the following examples of the need for and 
methods of such readjustments: 

Example 1.—Employees now working 40 hours per week in factories. When 
hours are reduced to 35, the present rate per hour if increased one-seventh 
would provide the same compensation for a normal week's work as before. 

Example 2.—Employees now working 60 hours per week in factories. When 
hours are reduced to 35, a rate per hour if increased one-seventh might be 
insufficient to provide proper compensation. But, to increase the rate by five- 
sevenths, in order to provide the same compensation for 35 hours as previously 
earned in 60, might impose an inequitable burden on the employer. The 60- 
hour week might have been in effect because of a rush of business, although a 
40-hour week might have been normal practice at the same hourly wage. Sea- 
sonal or temporary increases in hours now in effect, or recent increases in 
wages, are proper factors to be taken into consideration in making equitable 
readjustments. 
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The policy governing the readjustment of wages of all employees in what 
may be termed the higher wage groups requires, not a fixed rule, but “equitable 
readjustment” in view of long standing differentials in pay schedules, with due 
regard for the fact that pay rolls are being heavily increased and that em- 
ployees will receive benefits from shorter hours, from the reemployment of 
other workers, and from stabilized employment which may increase their yearly 
earnings. 

An examination of your pay rolls, both before and after August 
10, 1933, shows that apparently you made no increase in hourly pay 
rates after August 10, 1933. Apparently, the only change made by 
you after signing the President’s Reemployment Agreemerit was in 
reducing the normal work week from 50 hours to 35 hours—at least, 
this appears to form the basis of your claim for increased overhead 
costs. No increase in hourly rates of pay appears to have been put 
into effect and this would seem evident by the fact that no claim is 
made for increased labor costs. It is noted that in a large number 
of cases you apparently worked your employees in excess of 40 
hours a week, and this is attempted to be justified on the ground of 
emergencies on account of break-downs in equipment and on the 
ground that persons in an executive capacity receiving over $35 a 
week were exempt. Whether or not such explanations are satisfac- 
tory need not be determined at this time, as the claim legally could 
not be allowed for other reasons, as hereinafter set out. 

It is apparent that it was the purpose of the President’s Reem- 
ployment Agreement not only to decrease the hours of employment 
so as to spread employment among a larger number but also not to 
decrease the purchasing power, and that the pay of employees should 
be readjusted so that an employee would receive approximately the 
same wage for a shorter work week. Clearly, that could not be 
accomplished by reducing the normal work week from 50 hours to 
35 or 40 hours—such reduction in work week appearing to form the 
basis for your claim—and not increasing the hourly rates of pay, 
because by doing this the weekly pay would be reduced. While it 
may be that an exact readjustment could not be made in every case, 
such fact, if it be a fact, would not excuse a claimant from failing 
to make proper adjustments looking to compliance. 

Under the provisions of the cited act of June 16, 1934, it is a con- 
dition precedent to any benefits thereunder that a contractor having 
a contract with the United States in the performance after August 
10, 1933, in connection with the work under such contract entered 
into prior to said date, must have complied with the applicable 
approved code or codes of fair competition; or if no code, then 
with the President’s Reemployment Agreement. The same rule is 
applicable to a subcontractor under such a contract. The evidence 
submitted in support of your claim fails to show that there was 
such compliance by you with the President’s Reemployment Agree- 
ment or the applicable code. 
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Accordingly, the settlements disallowing the two claims referred 
to must be, and are, sustained, 








(A-87566) 


EASEMENTS—INDEFINITE PERIODS—PURCHASE WITHOUT SPECIFIC 
AUTHORITY 


Purchase of an easement granted “until the Government ceases to use the 
land” for the purpose for which the easement is desired, being considered 
the purchase of a permanent easement in view of the indefinite period 
involved, constitutes a purchase of land within the purview of section 
3736, Revised Statutes, prohibiting any land purchase except under a law 
authorizing same, and payment for such easement may not be made from 
funds allotted by the President under the Emergency Relief Appropria- 
tion Act of 1936, where neither the appropriation act nor the President’s 
project allotment letter authorizes the use of the funds for the purchase 
of land, interests therein, or rights of way as here involved. 


Acting Comptroller General Elliott to the Secretary of Agriculture, August 31, 
1937: 

There has been resubmitted to this office for preaudit Resettle- 
ment Administration Voucher No. LD-6647, Schedule No. LD-270, 
administratively approved for the payment of $10 under the appro- 
priation account “Emergency Relief, Resettlement Administration, 
Flood Control and other Conservation, 1936-37 (transfer to Agri- 
culture)”, to C. T. Jaffray, R. H. M. Robinson and S. M. Archer, 
trustees of Minnesota and Ontario Paper Co., Minneapolis, Minn., 
for an easement on a tract of land in Koochiching County, Minn. 

By letter no. 5158, dated August 19, 1936, the President allotted 
funds under the Emergency Relief Appropriation Act of 1936, ap- 
proved June 22, 1936, 49 Stat. 1608, “For the prosecution of Federal 
projects involving flood control and other conservation work in 
accordance with the attached schedule of projects. * * * All 
work to be on Federal property.” Said letter authorized the ex- 
penditure of $122,787 under the Northern Minnesota Pine Island 
development project described as follows: 














































Razing old buildings, seed collection, marking boundaries, and topographic 
surveys, bridges, dams, ranger stations, work camps, tree and shrub planting, 
stand improvement. 

There is nothing in the allocation letter authorizing the use of the 
funds in question for the purchase of land or interest therein, or 
for the acquisition of easements on private property in connection 
with the project here in question, and in this respect attention is in- 
vited to the provisions of section 3736, Revised Statutes, that “No 
jand shall be purchased on account of the United States, except 
under a law authorizing such purchase.” It has been held by this 
office that the purchase of a permanent right-of-way or easement 
over land constitutes a purchase of land or interest therein in con- 
travention of said section unless specifically authorized by law. See 
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decisions of October 13, 1928, A-24745, and May 8, 1930, A-31494. 

In the present case the easement appears to be granted “until the 
Government ceases to use the land” for the purpose for which the 
easement was desired, and due to its indefinite period the grant 
may be considered as permanent, and since under the Emergency 
Relief Appropriation Act of 1936 no provision is made for the pur- 
chase of land, interest therein, or rights-of-way as involved here, the 
acquisition of such easement is prohibited by the law, supra. 

Accordingly, the voucher is returned without certification for the 
reason that the funds sought to be charged are not available for 
the purpose. 


(A-88485) 


APPROPRIATIONS—FARM CREDIT ADMINISTRATION—AVAILABILITY 
FOR PAYMENT OF STATE TAXES ON LAND MORTGAGED TO UNITED 
STATES 


The provision in the Farm Credit Administration Appropriation Act of 1938, 
50 Stat. 434, relating to expenditures for “collection of moneys due the 
United States on account of loans made under the provisions of” certain 
statutes, does not authorize payment of State taxes on land covered by 
second mortgage executed in favor of the Government to secure loan, not- 
withstanding a State statute permits a mortgagee to advance taxes due 
and unpaid and gives priority in foreclosure proceedings for the amount 
of the taxes so advanced, there appearing no immediate or direct connec- 
tion between such payment of taxes and the actual “collection of moneys 
due the United States on account of loans.” 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, August 31, 1937: 


I have your letter of August 18, 1937, as follows: 


Under the act of Congress approved June 19, 1934 (48 Stat. 1056), a loan in 
the amount of $2,000.00 was made to Jeannie E. and J. T. Stallings, Box 283, 
Winter Haven, Polk County, Florida, evidenced by four promissory notes, 
one for $100.00 due April 1, 1936; one for $400.00 due April 1, 1987; and one 
for $700.00 due April 1, 1988; and one for $800.00 due April 1, 1939. The loan 
bears interest at the rate of 5% per cent per annum and was secured by a 
crop lien and chattel mortgage covering all crops growing or to be grown, 
planted, or harvested by the borrowers, their agent or agents, in the years 
1935-1939, inclusive, and each succeeding year thereafter until the indebted- 
ness secured is repaid in full, upon the following described lands in Lake 
County, Florida: 


W% of NE\% of SE4%; NW% of NE\% of SE; east % of west 
% of SE% of SE\%; of E% of NW% of SE% all in section 8, 
township 19 south, range 24 east; 


and by a second mortgage on the land itself. These mortgages have been 
duly placed of record. 

The first two notes have been paid in full, and the amount of $11.51 has 
been paid on the principal of the third note. There is still due $688.49 on the 
principal of the third note and the full amount of $800.00 on the principal of 
the fourth note, with interest on both notes at the rate of 5% per cent per 
annum from June 25, 1935, until paid. 

Neither the real estate mortgage nor the crop. lien and chattel mortgage 
makes specific provision for the advancement by the Government of taxes 
due and unpaid on the property and the adding of same to the loan indebted 
ness. However, section 5750, Compiled General Laws of Florida, 1927, per- 
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mits a mortgagee to advance taxes due and unpaid on the mortgaged property 
and gives priority in foreclosure proceedings for the amount of the taxes soe 
advanced. 

The loan application sets forth that the applicants placed a value of $50,000.00 
on the real property later mortgaged to secure the loan and discloses that at 
that time a first mortgage on the property was outstanding in favor of Mrs. 
Ida M. Bottoms, of Texarkana, Arkansas, in the amount of $26,500.00. 

Under date of July 14, 1937, George J. Dykes, a clerk of the Circuit Court 
of Lake County, Florida, issued notice of application for tax deed, setting forth 
that C. A. Porter, holder of tax certificate issued on the 2d day of July 1934, 
embracing fhe mortgaged property, has filed said certificate and applied for a 
tax deed to be issued thereon. The notice was apparently issued in accordance 
with section 999 (136-145), Compiled General Laws of Florida, Permanent Sup- 
plement, Volume 1, and sets forth that unless said tax certificate shall be 
redeemed according to law by the payment to his office of the sum of $914.07 
on or before 11:00 a. m., September 6, 1937, the property described therein 
shall be sold to the highest bidder at the court-house door on that date. 

This office has no information as to whether or not the mortgagor or the 
first mortgagee intend to redeem the taxes before the time fixed for the saie 
and desires to determine definitely as far in advance of September 6 next as 
possible just what action it may properly take to protect the interests of the 
United States in the event there is no redemption from either of those sources. 

In view of the splendid record of payment made on this indebtedness by the 
borrowers, it appears that if they are permitted to retain possession of the 
property, the balance of the loan indebtedness to the United States will be paid 
promptly and that if the taxes were to be redeemed by the United States, the 
recovery of the amount thus paid by the United States would be assured, taking 
into consideration the fact that by statute it will become a first lien on the 
real property, the value of which is many times in excess of the amount 
involved. 

The appropriation “Salaries and Expenses, Farm Credit Administration, 
1938”, provides specifically for its use for the collection of monies due the United 
States on account of loans, specific mention being made of loans made under 
the act of June 19, 1934. It would appear that this broad authority would 
permit the use of this appropriation for the redemption of taxes on this prop- 
erty in the event prior to the date fixed for the sale, the mortgagor or the first 
mortgagee does not redeem. However, notice has been taken of your decision 
of May 25, 1987 (16 Comp. Gen. 1034), addressed to the administrator, Federal 
Housing Administration, which finds that Federal Housing Administration funds 
are not available for the purchase or discharge of prior liens upon real or 
personal property acquired by assignment from lending institutions upon pay- 
‘ment to such institutions of insurance on defaulted obligations so secured. 
However, in view of the possibility that it may be decidedly to the best interests 
of the United States to redeem these taxes, I shall appreciate your advance 
opinion as to whether or not the appropriation “Salaries and Expenses, Farm 
Credit Administration, 1938”, may properly be used for that purpose in the 
event redemption is not made by other parties in interest on or before Sep- 
tember 6. ' 

In view of the very short time available before the date fixed for the sale, 
any action you may be able to take to expedite an answer to this letter will 
be greatly appreciated. 


Public, 173, dated June 29, 1937, 50 Stat. 395, 434, making appro- 
priations for the Department of Agriculture and for the Farm Credit 
Administration for the fiscal year 1938, provides, so far as here ma- 
terial, for: 

* * * collection of moneys due the United States on account of loans made 
under the provisions of the Acts of * * * June 19,1934 (48 Stat.1021) * * *. 

While the payment of the taxes in question might result to the 
advantage of the Government, the question you present is whether 
said payment is such as to constitute, within the contemplation of the 
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appropriation act, an expense of “collection of moneys due the United 
States on account of loans made under the provisions” of the lending 
acts. It cannot be said with certainty that the use of the funds for the 
redemption of the taxes would per se result in the actual collection of 
the loans. Such a result is too conjectural and speculative to antici- 
pate. Compare A-86913 dated June 24, 1937, 16 Comp. Gen. 1110, to 
you. Since there appears no immediate or direct connection between 
the contemplated expenditure and. the actual “collection of moneys 
due the United States on account of loans” made under the several 
lending acts it must be held—following the principle stated in my 
decision of May 25, 1937, 16 Comp. Gen. 1034—that the salaries and 
expenses appropriation of your administration is not available for the 
payment of the taxes on the involved property. 
You are advised accordingly. 


(A-82606) 


QUARTERS IN KIND—WITH OR WITHOUT CHARGE—ADDITIONAL 
NIGHT, ETC., SERVICES OF REGULAR EMPLOYEES AT C. C. C. CAMPS 


Where employees of the Department of Agriculture assigned to Civilian Con- 
servation Corps camps are furnished lodging at such times during a month 
as they are required to remain on duty overnight, or on Sundays and 
holidays, for supervisory duties in emergencies or for duties as caretakers 
in abandoned camps, or at such times as their return to their regular 
residences is rendered impracticable because of late completion of addi- 
tional duties as instructors of enrollees, the established monthly quarters 
allowance should be prorated and deducted for the number of nights lodg- 
ing furnished during each. pay period, 

There is no authority of law to deduct the determined value of Government 
quarters from the compensation of only one of two employees occupying 
such quarters in common, but the compensation of each individual employee 
must show the proper deduction for the value to him of the quarters 
occupied. 


anne Comptroller General Elliott to the Secretary of Agriculture, September 


. 


Your letter of August 23, 1937, is as follows: 


The following statement is submitted for your consideration and advice in 
regard to whether this Department is required to charge certain Federal civilian 
personnel for quarters in kind furnished by the Government. 

The Department in cooperating with the Director, Civilian Conservation 
Corps, assigns certain employees such as camp superintendents, technical as- 
sistants, senior foremen of laborers, camp mechanics and blacksmiths’ helpers 
to certain of the Civilian Conservation Corps camps. 

The employees under discussion upon assignment found it necessary in some 
instances to establish and maintain residences at distances varying from one 
to thirty or more miles from the Civilian Conservation Corps camp to which 
attached. In view of this fact there is considerable doubt whether the deduc- 
tions for quarters are just and proper in the following situations: 

1, The members comprising the personnel in question are directly responsible 
for the activities of the enrollees of the Civilian Conservation Corps camps 
engaged in soil erosion activities, and are subject to call if and when an 
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emergency o¢curs. Therefore, in order to be better prepared to meet an 
emergency such as fire, flood, etc., it is essential that one or more members of the 
supervisory personnel remain on duty from the close of business on one day to 
the resumption of activities on the following day, and on Sundays and holidays. 

In the study of this situation there is for consideration the fact that the 
employees have no choice about complying with this requirement; that they 
are in effect performing additional duties; and that in staying at the camp 
overnight they are not relieved of the expenses resulting from the maintenance 
of their regularly established residences. The Department, in an endeavor to 
alleviate the situation insofar as practicable, has permitted the employees to 
alternate in performance of such additional duties. 

2. The program of the Civilian Conservation Corps contemplates among other 
things the educational development of the enrollees, and in the furtherance of 
this program certain of the employees remain in camp after official working 
hours for the purpose of instructing the said enrollees in the various types of 
agriculture, mechanics, blacksmithing, etc. In some instances this work re- 
quired the employees to remain at the camp until such a late hour that it is 
impracticable for them to return to their regularly established residences, 

In both situations numbered 1 and 2, the employees while in camp in some 
instances occupy quarters in the building regularly assigned to and tenanted by 
the enrollees or Army personnel that might have otherwise remained un- 
occupied. However, in other instances the employees while in camp must 
occupy both crowded and poorly ventilated quarters, and tents in which only 
beds and bedding are provided by the Government. Furthermore, the em- 
ployees do not receive any additional compensation for the services that result 
in their remaining in the camp overnight, nor does any additional benefit 
accrue to them by reason of the fact that they do not return to their regularly 
established residences. In fact, the only reasons for the employees to remain 
overnight are that the Government requires (1) that the services of some 
experienced personnel be immediately available at all times, and (2) that 
instruction which will result in substantial contributions to their future use- 
fulness be given the enrollees. 

8. It is necessary on some occasions to place caretakers in charge of abandoned 
camps for the express purpose of acting as custodians of the buildings and 
machinery. If they are to properly perform the duties assigned to them, it is 
necessary that they remain at the camp at all times. 

4. In many cases Government quarters are furnished an employee as part of 
his compensation, and the full value thereof deducted from the total rate of 
salary fixed for his position pursuant to section 3 of the act of March 5, 1928, 
45 Stat. 198. During the occupancy of the quarters, this employee by reason of 
the fact that no other quarters are available may voluntarily inconvenience him- 
self by permitting a’ portion of his quarters to be occupied by another em- 
ployee, who although not in a travel status has been temporarily assigned to 
the station or camp where the quarters are located. Since the rental value 
of the entire quarters is being deducted from the salary of the usual ocenpant 
it would appear necessary either to reduce the amount of this deduction during 
the period he relinquishes a portion of the quarters and make a deduction 
from the salary of the employee temporarily occupying the quarters or continue 
to deduct the full amount of the rental value of the quarters from the usual 
occupant and permit him to make satisfactory financial arrangements with the 
other occupant, 

You are advised that your decision of January 5, 1937, 16 C. G. 634, has 
been given careful consideration, and there is considerable doubt whether the 
same is applicable to any or all of the situations heretofore related. Accord- 
ingly, your further consideration and advice will be appreciated. 


Section 3 of the act of March 5, 1928, 45 Stat. 193, provides: 


The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may cortinue to furnish 
civilians employed in the fleld service with quarters, heat, light, household equip- 
ment, subsistence, and laundry service; and appropriations for the fiscal year 
1929 and thereafter of the character heretofore used for such purposes are 
hereby made available therefor: Provided, That the reasonable value of such al- 
lowances shall be determined and considered as part of the compensation in 
fixing the salary rate of such civilians. 
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In decision of September 23, 1926, A-15066, it was stated: 


* * * A bunk furnished a temporary employee has a value which must be 
determined and considered as a part of the total rate of compensation fixed for 
the position. * * 


In decision to you of January 5, 1937, 16 Comp. Gen. 634, it was 
stated : 


* * * If the quarters are furnished as a part of compensation, the value 
must be administratively determined and deducted from the total rate of com- 
pensation fixed for the employee’s position, pursuant to section 3 of the act of 
March 5, 1928, 45 Stat. 193. This statute does not authorize any exception such 
as proposed with respect to shacks, cabins, etc., temporarily furnished em- 
ployees during {he summer months. See decision of September 23, 1926, 
A-15066. 


In 6 Comp. Gen. 359, it was held (quoting from the syllabus) : 

The allowance of quarters in kind free of charge, in addition to the fixed rate 
of compensation specified in the schedule of wages for the regular daytime posi- 
tions, is prohibited as compensation to employees of the Naval Establishment 
for duties performed outside of regular working hours, either on the basis that 
the duties outside regular working hours are separate and distinct from the 
regular duties of the employees, or on the basis that the duties outside regular 
work hours are not incompatible with employment in the regular duytime 
positions, but as extra duties. 

While it is not stated in your submission just how many nights 
each month the respective employees are furnished lodging, it would 
appear that, notwithstanding that they may alternate on the work, 
each such employee would be furnished lodging for a substantial 
portion of the month. While such alternating night duties and 
lodging would not require the deduction of a full month’s quarters 
allowance, the established quarters allowance should be prorated 
and deducted for the number of nights’ lodging furnished during 
each pay period. 

Questions 1, 2, and 3 are answered accordingly. 

In 7 Comp. Gen. 336, it was held (quoting from the syllabus) : 


There is no authority of law to deduct the determined value of Government 
quarters from the compensation of only one of two employees occupying Gov- 
ernment quarters in common, but the compensation of each individual employee 
must show the proper deduction for the value to him of the Government quar- 
ters occupied 


The ruling in the above decision would appear to answer your ques- 
tion no. 4. 


(A-87362) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION LOANS— 
FORGERIES—GOVERNMENT AND ENDORSERS’ LIABILITY 


Where the record indicates a veteran's wife delivered his adjusted service cer- 
tificate to another, who obtained a loan on security thereof by forging the 
veteran's name, and further indicates that the wife assisted the alleged 
forger in procuring the loan and participated in the proceeds, and that 
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the veteran was aware of the relationship existing between his wife and 
the forger, the Government is not obligated to bear the loss complained 
of by the veteran, particularly where he did not make demand for a dupli- 
cate certificate until more than six years after alleged loss of the original 
and where he and his wife are now living together, and the charge raised 
against the veteran’s certificate should be allowed to stand, no reclamation 
proceedings being required on the involved check on the present record. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 2, 1937: 


Consideration has been given the letter dated April 13, 1937, from 
your administration, DBB-D, involving the World War adjusted 
compensation case of Stefan Huron, A-3,615,357, as follows: 


The following facts relative to a fraudulent loan granted on the security of 
the adjusted service certificate of the above named veteran are furnished for 
consideration as to whether the loan may be removed as a charge against the 
veteran’s account. 

The records of the Veterans’ Administration show that the veteran, Stefan 
Huron, was issued adjusted service certificate no. 2,694,794, dated June 1, 1925, 
in the amount of $1,260.00. The certificate was pledged as security for a loan 
of $159.00 granted thereon by the Veterans’ Administration, Newark, New 
Jersey, now located at Lyons, New Jersey. Check no. 10208, dated November 
17, 1928, covering the loan, was issued by Jas. Gallagher, former disbursing 
officer, Veterans’ Administration, Newark, New Jersey, symbol 99-136, from 
the United States Government life insurance fund OT-875, and mailed to 161 
Belmont Avenue, Newark, New Jersey. 

Under date of April 18, 1936, the veteran executed an affidavit (form 6920) 
alleging that his adjusted service certificate was lost. Information relative to 
the loan granted on the security of his certificate was furnished the veteran. 
On June 6, 1936, the veteran submitted an affidavit alleging that he did not 
apply for the loan granted on the security of his certificate, or negotiate check 
no. 10203, issued to cover the loan. 

Copies of reports dated January 7, February 17, and February 24, 1937, re- 
ceived from the Secret Service Division, Treasury Department, which are en- 
closed herewith, indicate that one Henry Markowitz, alias Henry Bruseloff, of 
463 East 171st Street, Bronx, New York, received, forged, and cashed check no, 
10203 as 2 result of forgery of the veteran’s note. 

In view of the above stated facts, it is requested that the Veterans’ Admin- 
istration be informed as to whether the amount of check no. 10203, dated 
November 17, 1928, $150.00, drawn from the United States Government life- 
insurance fund OT-875 by Jas. Gallagher, former disbursing officer, Newark, 
New Jersey, symbol 99-136, may be removed as a charge against the veterans’ 
adjusted-service certificate. 


The secret service agent, in his report of January 7, 1937, expressed 
the view that the fraudulent loan was obtained through the con- 
nivance of the veteran’s wife with one Henry Bruseloff (Markowitz). 
Regarding the interview had with the veteran’s wife, the agent’s 
report states: 


* * * Interviewed payee and his wife, Mary, today, the latter claiming 
that during 1928 she had been on very familiar terms with one Henry Bruseloff, 
and it appears that she lived with this man for some time while married to 
the payee. She claims that Bruseloff sought to borrow money from her in 
November 1928, and when she told him that she had no money he suggested that 
she turn over to him her husband’s adjusted service certificate so that he, 
Bruseloff, could forge her husband’s name and procure a loan; that she turned 
over the certificate to Bruseloff, and on Noy. 16, 1928, appeared with him before 
Herbert J. Strahan, a notary public, where Bruseloff represented that he was 
the lawful holder of the certificate and in her presence signed the name “Stefan 
Huran” thereto: that about Nov. 18, 1928, Bruseloff called on Mrs. Huran at 
161 Belmont Ave., Newark, N. J., stating that there was a letter in the mail 
box for which she had the key; that she opened the mailbox and Bruseloff 
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extracted a letter, opened same, and found subject check therein; that he took 
the check, promising to repay the $150 to her at a later time after he had set 
up a going business; that despite repeated demands by her for the money, 
Bruseloff has not made any payment to her to date; that the last time she saw 
him was in August 1936, at which time he was residing with his wife and three 
children at 463 E. 171 St., Bronx, N. Y., Apt. & 


The statement of Henry Bruseloff (Henry Markowitz) in regard 
to this matter, obtained by the secret service agent under date of 
February 13, 1937, is in pertinent part as follows: 


Q. Tell me in your own words all the circumstances leading up to the cashing 
of this check just as you remember them. Tell me how it first originated. 

A. See, the origin of the case is this—it was when Mrs. Huron’s husband 
forged some checks in Newark, N. J., and was prosecuted, receiving a suspended 
sentence. He was put on probation, provided he repaid the amount of the 
forged checks with weekly payments. She came to me and asked me if I could 
help her out financially. 

Inasmuch as her husband was regularly employed, receiving $50.00 to $60.00 
weekly, I asked her what she did with the money, to which she replied, “I do 
not care for my husband.” I had just left a job in a real estate office and 
knew, through this, that she had some property, so I told her that I probably 
could assist her, although not to the extent she asked, and loaned her $25.00, 
asking her when she would return it. I gave her this money in the presence 
of my wife and Mr. and Mrs. Hurley, of, I believe, 464 or 646 Hunterdon 
Street, Newark, N. J. She told me she had some money in the loan association 
which she would withdraw and give me. 

That same night at her house with a couple of other people, one of whom 
is now dead, I believe—her child’s father-in-law—we started drinking, and her 
husband made a bet with me that he would get even with me for something I 
had done. The something, he claimed, was.that I had forced them into pur- 
chasing more real estate than they could conveniently carry, etc. 

Three weeks later we again met and drank heavily, and her husband said 
that his veterans’ adjusted service certificate was missing, and claimed that I 
knew where they were. I told him I did not know. 

Three days later Mrs. Huron showed me the adjusted service certificate and 
asked me to aid her in cashing it by going downtown to a notary public, which 
I did. She was accompanied on this occasion by another man, one Sam 
Warner. This was on or about November 16, 1928. 

Q. Did you sign this application as being Stephan Huron? 

. No; I signed my own name as a witness only. 

. Did you sign as Henry Brusiloff or Henry Markowitz? 

. As Henry Markowitz. 

. Go on. 

. Then a week or three days afterward we went downtown, and she gave 
me the check. Sam Warner was not with her on this occasion. We went into 
the Household Finance Corporation, and they cashed the check. I took out 
the $25.00 which she owed me and returned the balance to her, and that is as 
far as I ean go with the check proposition. 

Q. Did you sign the check with your name, Henry Markowitz? 

A. Yes. 

Q. In other words, you merely endorsed the check at the Household Finance 
Co., where you were known as Henry Markowitz, and did not purport to be 
Stefan Huron? 

A. Yes. I endorsed it in Mrs. Huron’s presence as Henry Markowitz. 

Q. You did not sign the name Stefan Huron? 

A. No. 

Q. Here is a photostatic copy of the original United States Veterans’ Bureau 
check #10203, signed by James Gallagher, disbursing officer, over symbol 
#99-136, and drawn to the order of Stefan Huron, 161 Belmont Avenue, 
Newark, N. J., and dated November 17, 1928. Is this the check you signed? 

A. No; I signed my name, Henry Markowitz, on the check that I cashed. 

Q. You stated you were drinking quite heavily around this time. Isn’t it 
possible that you were under the influence of liquor at the time that you cashed 
or endorsed this check, and that you actually did sign the name of Stefan 
Huron instead of your own? 
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A. No; I do not recall ever doing such a thing. I do not think it would be 
possible for me to do that. I would tell you if 1 did. I am forced to deny that 
my signature is on the application or on the check. My original signature 
should be on the check, and I think it would be advisable for you to get the 
original check back from Washington, D. C., where you say it is. You will find 


that I am the second endorser of the check, and that on the application I was 
only a witness. 


Q. This is the same as the original check, being a photostatic copy. This 


is also a photostatic copy of the original application. They are the exact, same 
thing as the originals. 


A. I don’t think so; I signed as witness and endorser. 

The application for the loan does not show that Bruseloff (Marko- 
witz) signed it as witness, as alleged by him. The application, in 
fact, makes no provision for any witness’ signature. Neither does 
the check show an endorsement by him in his own name, as alleged— 
the endorsements on the check being as follows: 


1. Payee’s name. 

2. Pay to the order of 
Port Newark National Bank 
Newark, N. J. 
Monroe Loan Society. 

8. Pay to the order of 
Any Bank, Banker or Trust Co. 
Prior endorsements guaranteed 
Nov. 20, 1928 


The Port Newark National Bank of Newark 
Arthur B, Johnston, Cashier. 
4. Received payment from 
The Treasurer of the United States 
Nov. 21, 1928 
Federal Reserve Bank of New York. 

The record discloses that the Port Newark National Bank, New 
Jersey, is now defunct—the bank having gone into receivership on 
August 8, 1930. With regard to the criminal phase of the case the 
Secret Service report of February 17, 1937, states: 

Markowitz was then taken to the office of the United States Assistant 
Attorney Frank Mahoney, southern district, New York, New York, who 
advised after being acquainted with the circumstances and facts surrounding 
this case, that the statute of limitations had expired and there were no 
grounds for holding Markowitz. 

The veteran and his wife have made statements to the effect that 
the loan represented by the subject check was obtained without the 
veteran’s knowledge or consent. In his application of April 18, 
1936, for a duplicate adjusted-service certificate the veteran stated 
that the loss of his certificate was first discovered “about 6 years 
ago” and that “it is possible that my wife, Mary Huron, took it when 
she left me.” It is stated in the Secret Service report of January 7, 
1937, that the veteran and his wife are living together. 

From the facts and circumstances above shown there has not 
been established the fact that the veteran took proper steps to safe- 
guard his adjusted-service certificate from improper hypothecation. 
Furthermore, the relationship between the veteran’s wife and the 


alleged forger, and the veteran’s apparent knowledge of such rela- 
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tionship, and the fact that the veteran did not make demand for a 
duplicate certificate until after 6 years after its alleged loss, that 
the veteran’s wife. appears to have participated in the proceeds of 
the check, that the veteran and his wife are now living together, and 
the conflict in facts in various and sundry particulars present a 
condition raising serious doubt whether the Government is legally 
or otherwise obligated to bear the loss complained of by the veteran. 
Accordingly, there appears no authority of law for relieving the 
veteran of any such loss. 

On the basis of the present record, therefore, reclamation proceed- 
ings on the subject check will not be directed by this office, and in 
answer to the question stated in the concluding paragraph of your 
letter you are advised that the charge asserted against the veteran’s 
certificate on account of the issuance of the subject check may not 
be removed. 


(A-88573) 


TRANSPORTATION—SUBSTITUTE RAILWAY POSTAL CLERKS— 
BUS VERSUS RAIL 


Transportation by bus of substitute railway postal clerks traveling away from 
headquarters to substitute for clerks on leaves of absence, is authorized, 
notwithstanding the act of July 28, 1916, 39 Stat. 419, requiring free trans- 
portation of Railway Mail Service employees traveling on official business 
on railroads carrying the mails, if transportation by rail results in greater 
expense to the Government for salaries and travel allowances because 
of the additional time involved than the cost of transportation plus sal- 
aries and travel allowances payable for bus travel. 


—_ ee General Elliott to the Postmaster General, September 
1937: 


There has been received letter dated August 16, 1937, from the 
Second Assistant Postmaster General (Ry. H EL-V), as follows: 


Since travel expense accounts were put on a per diem basis some years ago 
we have not permitted on the expense accounts of substitute railway postal 
clerks which are charged to the appropriation “Railway Postal Clerks’ Travel 
Allowance” any items for transportation or Pullman fare, but we now find a 
condition which is costing the Department considerable in salary for sub- 
titutes deadheading under orders to take runs for clerks on annual leave 
whereby a material saving could be effected if we could carry in substitutes’ 
expense accounts an item for bus fare. 

A case in point is where it is necessary to deadhead a substitute for a con- 
siderable distance to perform service vice clerks on annual leave in the Padu- 
cah & Hickman RPO because of the manner in which trains are operated, 
whereas the expenditure of $0.50 for a round trip of service over a bus line 
would effect a saving in salary for deadhead travel under orders of $6.00 per 
round trip. 

So far as is known to this office there is no reason why an item for bus 
fare in a case of this kind could not be included in the travel expense accounts 
of substitute railway postal clerks but before taking any action in cases 
similar to the one cited above it is requested that you advise whether such 
an item will be approved on these accounts if the statement is made in the 
diary showing that the expenditure for bus fare results in a substantial saving 
in the cost of travel under orders. 
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The act of July 28, 1916, 39 Stat. 419, contains the following 
proviso: 

* * * ‘That hereafter every railroad company carrying the mails shall 
carry on any train it operates and without extra charge therefor the persons 
in charge of the mails and when on duty and traveling to and from duty, 
and all duly accredited agents and officers of the Post Office Department and 
the Railway Mail Service and post office inspectors while traveling on offi- 
cial business, upon the exhibition of their credentials: * * * 

Section 7 of the act of February 28, 1925, 43 Stat. 1062, provides 
in part as follows: 

That hereafter, in addition to the salaries provided by law, the Postmaster 
General is hereby authorized to make travel allowances in lieu of actual 
expenses, at fixed rates per annum, not exceeding in the aggregate the sum 
annually appropriated, to railway postal clerks, acting railway postal clerks, 
and substitute railway postal clerks, including substitute railway postal clerks 
for railway postal clerks granted leave with pay on account of sickness, 
assigned to duty in railway post-office cars, while on duty, after ten hours 
from the time of beginning their initial run, under such regulations as he 
may prescribe, and in no case shall such an allowance exceed $3 per day. 

Substitute railway postal clerks shall be credited with full time while trav- 
eling under orders of the Department to and from their designated headquarters 
to take up an assignment, together with actual and necessary travel expenses, 
not to exceed $3 per day, while on duty away from such headquarters. When 
a substitute clerk performs service in a railway post office starting from his 
official headquarters he shall be allowed travel expenses under the law applying 
to clerks regularly assigned to the run. 

The act of 1916, swpra, provides for free transportation of em- 
ployees of the Railway Mail Service traveling on official business on 
railroads carrying the mails. There is no similar statute applicable 
for transportation by bus. In the assignment of personnel to official 
duties away from headquarters, the Post Office Department is re- 
quired to take advantage of the provisions of the 1916 statute. It is 
understood, however, from the submission that in certain instances 
it costs more to take advantage of free transportation by rail for sub- 
stitutes deadheading to and from assignments away from head- 
quarters than it would to pay for bus transportation, due to the addi- 
tional time involved in performing the transportation by rail, neces- 
sitating the payment of more salary and travel allowance to the 
substitutes. 

There is no statute prohibiting the use of bus transportation in 
such cases and the 1916 statute, supra, providing for free rail trans- 
portation was intended as a saving to the Government. Accordingly, 
if transportation by bus would result in less expenditure than free 
transportation by rail in such cases—comparison to be made in each 
case between bus fare for the round trip plus total salary and allow- 
ances required to be paid during the period of travel by bus, and 
the amount of salary and travel allowances required to be paid dur- 
ing transportation by rail—the use of the bus transportation is 
authorized. 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 215 


Sufficient facts must be presented with the accounts to enable 
this office to determine in each case that travel by bus is more econom- 
ical to the Government than travel by rail. 


(A-86965) 


VEHICLES—MOTOR—PASSENGER-CARRYING—STATUTORY PURCHASE 
PRICE LIMITATIONS—EXCHANGE VALUES 


The $750 price limitation for motor-propelled passenger-carrying vehicles fixed 
by the act of June 23, 1936, 49 Stat. 1854, does not refer to the net cash 
cost to the Government after deduction of the trade-in value of a car 
taken by the bidder in exchange but to the price quoted for a new car 
regardless of the greater or less amount offered by the various bidders 
as the trade-in value of a used car taken in exchange, and award is not 
authorized to a bidder where quotation for a new car exceeds $750, even 
though the net cash cost to the Government would be less than $750. 
17 Comp. Gen. 7, amplified. 

The accounting officers of the Government are without authority to sanction or 
approve the illegal expenditure, in connection with the purchase of pas- 
senger-carrying automobiles, of an amount in excess of that expressly pro- 
vided by statute, whether or not the action in attempting the expenditure 
is taken in good faith. 


Acting Comptroller General Elliett to the Secretary of War, September 3, 1937: 
There has been received your letter of July 29, 1937, as follows: 


Reference is made to your letter of July 7, 1937, wherein you state that con- 
tract no. W-—1092-eng-—5448, with the Automobile Sales Company, Memphis, 
Tennessee, covering the purchase of thirteen sedans, has been brought to your 
attention. You state that although section 3709, Revised Statutes, contemplates 
the purchasc of equipment for the Government at the most reasonable cost, 
and that the administrative action in this case resulted in a monetary saving 
to the United States, the award of contract was improperly made in view of 
the express and mandatory price limit fixed by the act of June 23, 1936, 
49 Stat. 1854. The provision of law to which you refer states: 

“To purchase any motor-propelled passenger-carrying vehicle (exclusive of 
busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in excess of $750, 
unless otherwise specifically provided for in the appropriation.” 

It is a well established policy of the retail auto sales industry not to quote 
prices lower than those prescribed by the manufacturers. However, trade-in 
allowances are universally offered far in excess of the market value of the 
machines to be accepted in part payment. The difference between the market 
value and the trade-in allowance in such transactions obviously operates and 
is often expressly understood as a reduction in the list price of the new car. 
An example of this system is shown on the abstract of the bids received in this 
instance. The Automobile Sales Company, the successful bidder, submitted two 
bids. One for furnishing Terraplane cars and the second offering Studebaker 
machines. The latter were priced about $160 per car higher than the. Terra- 
plane. The cash bids for direct purchase were the same under both proposals. 
However, the trade-in allowance offered under the bid for Studebaker cars 
was increased $60 per car over the proposed exchange on the Terraplane. 
Obviously the market value of the used car was no greater whether traded for 
the purchase of a Terraplane or a Studebaker, and the difference between the 
market value, which is fairly fixed by the highest cash bid, and the trade-in 
offer can be properly considered only as the reduction of the list price of the 
new car which the bidder, due to the particular conditions of his business, 
is willing to make in order to obtain the award. 

The best evidence of the value of the used cars turned in on trade with the 
purchase of the new machines is the range of cash prices offered for such 
automobiles, from $765 to $1,735, an average of $1,287.50 for all 13 cars. In 
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support of this*position the word “value” is defined in Words and Phrases, 
volume 4, page 1140: “By ‘value’ in common parlance is meant ‘market value’, 
which is no other than the fair value of property as between one who wants to 
purchase and another who desires to sell.” The word “value” in the act of 
June 23, 1936, is used in its ordinary sense as no other particular meaning is 
indicated by the statute. 


The price paid for the automobiles under contract no. W-1092-eng-5448, 
with the Automobile Sales Company, $6,651.22, plus the fair market value 
represented by the highest cash bid received, $1,735.00 or $8,386.22, represents 
an expenditure of $645.09 per car. By acceptance of the highest cash bid for 
direct sale in the amount of $1,735.00 an acceptance of the proposal of General 
Motors Corporation in the sum of $8,453.25, the average cost per car would 
have been $650.25. A savings to the United States of $67 was, therefore, 
effected by the method of award followed in this case. 

In view of the above, it is respectfully submitted that the action taken is not 
in contravention of the act of June 23, 1936. In any event. the action in this 
case was taken in good faith as the best interests of the United States would 
seem to clearly require. If, therefore, you adhere to the ruling set forth in 
your letter of July 7, 1937, it is requested that no further exception be taken 
in this particular case. 

It was pointed out in the decision to you of July 7, 1937, that the 
import of the statutes placing a maximum limitation on the price 
which may be paid for passenger-carrying motor vehicles is too plain 
to be open to serious argument. The statutes provide that the maxi- 
mum price, including the value of any vehicle exchanged shall not 
exceed $750. Whatever might be the definition of the word “value” 
under other conditions, the context of the statutes is such that the 
only reasonable interpretation possible of their wording is that the 
$750 price limit is inclusive of the exchange value of the used 
vehicle—that is, the price offered by a bidder for used vehicles as 
part of the purchase price of new automobiles. The amount so 
offered is as much a part of the price of new automobiles as the 
balance paid in cash, and the statutes expressly provide that both 
shall not be in excess of $750. 

_ ' The motives which may prompt a bidder to offer more or less for 

used vehicles as part of the purchase price of new ones are not for 
consideration and, of course, cannot affect the prohibition of the price- 
limiting statutes, irrespective of any established policy of the retail 
automobile sales industry not to quote prices lower than those pre- 
scribed by the manufacturers or to treat or consider, or undertake to 
have the purchasing officers of the Government to treat or consider, 
an excessive trade-in allowance for used vehicles as a reduction in the 
list price of new automobiles. No sophistry may be indulged either 
by bidders or purchasing agencies to the end that the statutes may 
be evaded and passenger-carrying automobiles be purchased at a price 
in excess of $750, including the exchange value of used vehicles. 

In the present instance the price of the new automobiles was $778.94 
each. That was the price at which they were offered, whether all of 
the purchase price was paid in cash or a part thereof by the exchange 
or trade-in of used vehicles. The bid price was $28.94 per vehicle in 
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excess of the maximum price which legally could be paid under the 
statute, and the bid was not properly for consideration. 

The purchasing officers of the Government not only are presumed to 
be familiar with the law, and it is evident from the record that they 
were, yet the law was disregarded in awarding the contract. Also, 
the contractor was charged with knowledge of the statutes prohibiting 
the purchase of passenger-carrying vehicles at a price including the 
exchange value of used vehicles in excess of $750. Both the purchas- 
ing officer and the contractor violated the law. Clark v. United States, 
95 U.S. 539. It was said in Consolidated Supply Co. v. United States, 
59 Ct. Cls. 197: 


* * * Where a statute in express language circumscribes the authority and 


power of an officer of the Government and expressly directs the manner of 
securing supplies of the character here furnished, we are not, in the absence of 
some precedent to that effect, authorized in holding the United States liable for 
a contract made in direct opposition to existing law. 

* * * If an officer of the Government is positively forbidden to enter into 
a contract, and in addition to this is mandatorily directed to act in a certain 
way under prescribed conditions, he may not disregard the mandate of the law 
and obligate the United States in so doing. His authority to act is derived 
from the statute. 

An analogous rule is for application here. That is to say, the price- 
limiting statutes at the same time operate to circumscribe the authority 
and power of the purchasing agencies of the Government as to the 
maximum price to be paid for passenger-carrying automobiles and to 
mandatorily direct that all passenger-carrying automobiles not ex- 
cepted be purchased within that price limit.. An undertaking by a 
Government department or agency to purchase such automobiles at a 
price in excess of that fixed by the statute is “in direct opposition to 
existing law.” 

The accounting officers of the Government are without authority to 
sanction or approve the illegal expenditure of an amount for the pur- 
chase of passenger-carrying automobiles which is expressly prohibited 
by statute, whether or not the action in attempting the expenditure 
is taken in good faith, as suggested in the final paragraph of your 
letter. It follows that there is no legal authority for modification of 
the conclusion reached in my decision of July 7, 1937, 17 Comp. Gen. 
7, which must be and is affirmed. 


(A-88382) 
CLAIMS—CONFLICTING—GENERAL ACCOUNTING OFFICE PROCEDURE 


Where the record as to ownership of crops sold to satisfy a Farm Credit Admin- 
istration crop production loan is such as to render it impossible to determine 
whether the landlord or tenant is entitled to the balance remaining after 
liquidation of the loan indebtedness, payment may not be made to either 
party, and unless the parties can agree upon settlement, or compose the.r 
differences in some way, no further action in the matter may be taken by the 
General Accounting Office. 
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Decision by Acting Comptroller General Elliot, September 3, 1937: 


Consideration has been given the claims of W. L, Edmonds, Route 
1, Winnfield, La., and W. D. Barrett, Choudrant, La., as agent and 
trustee for the estate of W. R. Barrett, for the proceeds of United 
States Treasury check no. 279,031, drawn April 26, 1934, by C. M. 
Martin, disbursing officer, symbol no. 92-733, for $19.07, payable to 
their joint order. 

It appears from the record that in the spring of 1931, while a 
share tenant on the Barrett estate, Mr. Edmonds obtained from the 
Farm Credit Administration a crop production loan of $200. W. D. 
Barrett, as agent and trustee for the Barrett estate, signed a waiver 
subordinating the landlord’s lien to that created by the crop mort- 
gage to the United States. In the fall of 1931 Mr. Barrett, acting as 
landlord, negotiated an agreement with his tenant pursuant to which 
Mr. Edmonds vacated the premises and apparently surrendered his 
interest in the crops produced and in process of production during 
the season. It appears agreed that Mr. Edmonds received from the 
landlord, $75 in cash, but it does not clearly appear what interest, 
if any, the tenant retained in the crops. 

It further appears that tenant produced, among other things, 10 
bales of cotton, and before vacating the premises 4 bales of this 
cotton was placed as collateral on the $200 loan due the United 
States. It being assumed at that time that the value of the cotton 
was not sufficient to pay the loan in full, Mr. Barrett paid $20.31 
on the indebtedness to reduce it to the value of the collateral. In 
the affidavit of Mr. Edmonds dated July 25, 1936, it is stated that 
the landlord paid him $75 “for the rest of the crop which was left.” 
In the affidavit of Mr. Barrett dated July 28, 1936, it is stated that 
the landlord purchased the interest of the tenant and took over the 
balance of his crop. 

Thereafter the cotton placed as collateral was sold and the net 
proceeds amounted to more than the loan indebtedness. After liqui- 
dating the indebtedness, the check in question was drawn in favor of 
W. D. Barrett and W. L. Edmonds. The check was returned by 
Mr. Edmonds, with the notation that Mr. Barrett could not be located 
for the purpose of obtaining his endorsement. Investigation dis- 
closed that Mr. Barrett claims the whole amount of the check for 
the Barrett estate and Mr. Edmonds claims the whole amount as 
his own. 

No reference is made to a written contract and apparently the 
agreement between landlord and tenant was not reduced to writing. 
Neither party claims there was any agreement as to disposition of 
moneys received for the cotton in excess of the amount of the loan 
indebtedness. The record indicates that the landlord, Mr. Barrett, 
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purchased the interest of the tenant in the crops produced, but it has 
deen reported by the Farm Credit Administration that the tenant, 
Mr. Edmonds, retained title to the four bales of cotton placed as 
-collateral. The tenant contends he did not sell his interest in the 
four bales of cotton, but sold his interest in the rest of the crops 
produced. The landlord contends he purchased his tenant’s interest 
in all the crops produced. 

The check in question was issued to the claimants as joint payees. 
It has been canceled and the amount covered into outstanding lia- 
bilities. The statements made in support of the conflicting claims 
give rise to such serious doubt as to the party entitled to payment 
as not to provide proper acquittance to the Government should pay- 
ment be made to either party on the present record. In the cir- 
cumstance, unless the parties can agree upon settlement, or com- 
pose their differences in some way, no further action in the matter 
may be taken by this office. 


(A-88779) 


UNCLAIMED MONEYS—INDIVIDUALS .WHOSE WHEREABOUTS ARE 
UNKNOWN—DEPOSIT PROCEDURE UNDER PERMANENT APPRO- 
PRIATION REPEAL ACT, 1934 


All deposits made subsequent to June 30, 1935, representing unclaimed moneys 
of individuals whose whereabouts are unknown are for crediting to the 
consolidated trust fund receipt account established by section 17 (a) of 
the Permanent Appropriation Repeal Act, 1934, 48 Stat. 1230, and not to 
trust fund receipt accounts under the several departments and agencies 
depositing such receipts, as was the practice prior to the Permanent 
Appropriation Repeal Act. 


Actan Cone General Elliott to the Secretary of the Treasury, September 


Letter of your department dated May 17, 1937, is as follows: 


Reference is made to your letter of April 19, 1937, transmitting for Treasury 
action transfer-counter warrant no. 0737, dated April 15, 1937, proposing to 
charge the receipt account “8602 Deposit of Unclaimed Individual Indian 
Moneys, Trust Fund”, in the sum of $88:07, representing deposits credited thereto 
subsequent to June 30, 1935, with corresponding credit to the receipt account 
“8881 Deposits of Unclaimed Moneys of Individuals Whose Whereabouts Are 
Unknown.” 

The basis for issuance of the warrant is cited as section 17 of the Permanent 
Appropriation Repeal Act, 1934, approved June 26, 1934 (48 Stat 1230). This 
section abolished a number of appropriation accounts listed therein, provided 
that the unobligated balances of such appropriation accounts as of June 30, 
1935, should be credited to an “unclaimed moneys” trust account, and authorized 
annual appropriations from that account to meet expenditures properly charge- 
able to the accounts abolished. No reference was made, however, to the pre- 
vailing receipt accounts under the several departments, nor was there any 
statutory direction regarding the disposal of future deposits of trust fund 
receipts of the same character. Under those conditions, the Treasury deemed 
it proper to continue to cover such deposits made subsequent to June 30, 1935, 
into the established trust fund receipt accounts pending further direction of 
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Congress or a‘ decision clarifying existing legislation as to the disposition of 
these receipts. If Congress intended that these funds be conserved and ac- 
counted for in the consolidated trust fund appropriation account “2T080 Un- 
claimed Moneys of Individuals Whose Whereabouts Are Unknown”, subject to 
annual appropriation, then it necessarily follows that all receipts of this charac- 
ter since June 30, 1935, should be appropriated for credit of the consolidated 
appropriation account. If not to be so appropriated, nothing would appear to 
be gained by a transfer from one receipt account involved to another, as pro- 
posed in the warrant. 

Of the total of that warrant, $88.07, the sum of $74.47 represents unappro- 
priated deposits during the fiscal year 1936. (See page 51 of Combined State- 
ment of Receipts and Expenditures, 1936.) The balance, $13.60, represents 
amounts deposited and covered during the current fiscal year. It is pertinent 
to note that this amount was originally covered by the Treasury for credit 
of “8881 Deposits of Unclaimed Moneys of Individuals Whose Whereabouts Are 
Unknown”, but this action was unacceptable to your office. The transaction 
was subsequently rescinded, that amount being credited to “8602 Deposits of 
Unclaimed Individual Indian Moneys”, the warrant in that case being counter- 
signed and returned in due course. 

It seems desirable that some appropriate disposition be made of these re- 
ceipts. In the absence of express statutory direction covering their disposition, 
and in the interest of proper classification, the Treasury has, as indicated 
above, considered it advisable to handle these receipts in the same manner as 
prior to the enactment of the Permanent Appropriation Repeal Act, no question 
having heretofore been raised thereto by your office. There would appear to be 
no reason why these receipts, after being covered to the several trust fund 
receipt accounts, could not be appropriated and established in the consolidated 
trust fund appropriation account “2T080 Unclaimed Moneys of Individuals 
Whose Whereabouts Are Unknown” and thus be made available for appropria- 
tion on annual estimates presented by this Department. If you agree, I will 
be glad to have the necessary warrants to accomplish that purpose prepared 
and transmitted to your office for consideration. 

Transfer-counter warrant no. 0737 is returned for further consideration. 


Section 17 (a) of the Permanent Appropriation Repeal Act, 1934, 
48 Stat. 1230, provides: 


Effective July 1, 1935, the appropriation accounts appearing on the books of 
the Government and listed in subsection (b) of this section, as well as appro- 
priation accounts bearing similar titles on the books of the Government, are 
abolished, and any unobligated balances under such accounts as of June 30, 
1935, shall be covered into a trust fund receipt account in the Treasury to be 
designated “Unclaimed Moneys of Individuals Whose Whereabouts Are Un- 
known.” Any appropriations to which expenditures under such accounts have 
been chargeable theretofore are hereby repealéd. There are authorized to be 
appropriated annually from such account such sums as may be necessary to 
meet any expenditures of the character now chargeable to the appropriation 
accounts abolished by this section. The Secretary of the Treasury or the Com- 
missioners of the District of Columbia, as the case may be, shall submit with 
their annual estimates of appropriations an amount necessary to meet expendi- 
tures properly chargeable to this account. 


While action was taken as indicated in the third paragraph of your 
letter, such action was as an expediency measure only for the purpose 
of immedietely effectuating the purposes of the Permanent Appropri- 
ation Repeal Act, 1934, and to take care of a condition existing at that 
time. However, such action was not, and could not have been, under- 
stood as a precedent for continued action in that respect. Section 
17 (a) of the act authorizes an annual appropriation from the trust- 
fund receipt account established thereunder in such amount as may be 
necessary to meet expenditures formerly chargeable to the appropria- 
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tion accounts abolished by such section. Beginning with the fiscal 
year 1936, when the section became effective, the Congress has made 
appropriations from the trust-fund receipt account established under 
section 17 (a) of the act, and there no longer exists any basis for 
resorting to the expediency measure first taken to effectuate the pur- 
pose of the act. The suggestion in the fourth paragraph of your 
letter to appropriate to the account “Unclaimed moneys of individ- 
uals whose whereabouts are unknown (trust fund)” from several 
receipt accounts and hold the funds in such appropriation account for 
future appropriation by the Congress is clearly not authorized under 
the law. The law clearly contemplates that the funds shall be held 
in a receipt account until appropriated by the Congress—not in an 
appropriation account. 

It is stated in the second paragraph of your letter that there is no 
express provision in section 17 (a) of the act, supra, relating to the 
disposition of future deposits of unclaimed moneys of individuals 
whose whereabouts are unknown. By necessary implication, how- 
ever, it should be clear that since the section authorizes appropriations 
from only one receipt account only one such account was contemplated 
and intended. In this connection attention is also invited to the 
provisions of section 20 (a) of the act: 

* * * That on June 30 of each year there shall be transferred to the trust 
fund receipt account directed to be established in section 17 of this act such 
portion of the balances in any trust-fund account hereinbefore or hereafter listed 
or established, except the balances in the accounts listed in subsection (c) of 
this section, which have been in any such fund for more than one year and 
represent moneys belonging to individuals whose whereabouts are unknown, and 
subsequent claims therefor shall be disbursed from the trust fund receipt account 
“Unclaimed moneys of individuals whose whereabouts are unknown” directed 
to be established in section 17 of this act. 

Under this provision of law all moneys which have been in the fund 
provided by section 20 of the cited act for more than a year automati- 
cally become unclaimed moneys of individuals whose whereabouts are 
unknown and, as such, are directed by the statute to be transferred 
yearly “to the trust-fund receipt account directed to be established in 
section 17 of this act.” Since the statute directs the transferring of 
this class of moneys to the one trust-fund receipt account established 
by section 17 (a) of the act—constituting deposits therein subsequent 
to June 30, 1935—there is a clear recognition that the consolidated 
trust-fund receipt account so established by section 17 (a) should 
replace the former prevailing receipt accounts under the several 
departments. 

In view of what is said herein, it must be held that all deposits 
made subsequent to June 30, 1935, representing unclaimed moneys of 
individuals whose whereabouts are unknown are for crediting to the 
consolidated trust-fund receipt account established by section 17 (a) 
of the cited act. If it be necessary for the classification purposes of 
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the Treasury Department to maintain a record of such receipts under 
the several departments and agencies depositing such receipts, such 
record may be by subsidiary accounts established for such purpose. 

Transfer-counter warrant no. 0737 is returned for further considera- 
tion and appropriate action accordingly. 


(A-88795) 


TRANSPORTATION—RATE DIVISIONS—CARRIERS’ CONFLICTING 
CLAIMS—SETTLEMENT PROCEDURE 


Where two bases of rate divisions are published for shipments via Portland, 
Oregon, and the interested carriers are in disagreement as to the basis 
controlling, the rule of the accounting officers in situations of such conflict 
of applying the basis affording the Government the lowest net rate or charge 
is for application. 


Decision by Acting Comptroller General Elliott, September 7, 1937: 


The Northwestern Pacific Railroad Co. has applied for review of 
settlement T-98842, May 27, 1935, disallowing $23.07 and $281.55 on 
its claim per bills F. N. 3016 and 3017 for the transportation of ship- 
ment from Dayton, Ohio, to San Rafael, Calif., under bill of lading 
WQ-921411, November 3, 1934, routed “B/4-C&NW-UP-SP-NWP”, 
and shipment from Middletown, Pa., to Hamilton Field, Calif., under 


bill of lading WQ-942219, November 14, 1934, routed “PRR-C&NW- 
UP-SP & NWP”, respectively. 

The carrier claimed $82.45 for the transportation under bill of 
lading WQ-921411 and $1,090.97 for the transportation of the ship- 
ment under bill of lading WQ-949219, and the settlement allowed 
$59.38 and $809.42, respectively; the allowance is explained in the 
certificate of settlement: 


B/L 949219 bill F. N. 3017. Elec. bulbs 317 Ib. X 8.33 ewt. less 30.154%. 
Floodlights 5350 Ib. X 4.1244 ewt. less 30.154%. Balance 41071 Ib. X 2.22 ewt. less 
30.154% claimed $1,090.97 allowed $809.42, T. ©. F. B. 39-C. & T. C. F. B. 1-0. 
Item 796. T. C. D/S 62—A, 65-A & S. P. D/S 101-E. Disallowed $281.55 BIL 
921411 bill F. N. 3016. 470 Ib X 5.25 cwt. less 34.488% 258 lb. X 3.45 cwt. less 
34.488%. 1,736 lb. X 2.76 ewt. less 34.488%. 201 lb. X 4.55 cwt. less 34.488%. 
T.C. F. B.39-C&1-0. T.C. D/S 62-A, 65-A & S. P. 101-B. Disallowed $23.07. 


The request for review urges: 


Formula used in computing charges allowed was made by use of divisions car- 
ried in Southern Pacific division sheet 101-E. This issue was canceled by 
Southern Pacific division sheet 101—F, effective July 12, 1934, on Government 
traffic. As shipments covered by bills involved herein both moved subsequent to 
July 12, 1934, formula based on divisions carried in division sheet 101-F is 
properly applicable. 


The records show, however, that by letter dated July 6, 1935, ad- 


dressed to “All freight traffic officers in charge of distribution of 
division sheets”, the traffic managers of the Northern Pacific Railway 
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Co. and the Great Northern Railway Co. denied concurrence in 
Southern Pacific Co.’s division sheet no. 101—F, as follows: 


Southern Pacific division sheet no. 101-F names basis for divisions on traffic 
between Southern Pacific Company and connections in California and Oregon 
and Twin Cities when moving in connection with the Great Northern Railway, 
Northern Pacific Railway, and Spokane, Portland and Seattle Railway via 
Portland, Oregon, has been distributed thru regular channels to various rail- 
roads throughout the United States and Canada. This division sheet was issued 
July 12, 1984, and shows effective date of November 2, 1931. 

Owing to the fact that the undersigned lines have not agreed to apply the basis 
of divisions shown in above described division sheet until certain other unsettled 
matters have been satisfactorily disposed of, we are hereby serving notice on 
our various connections that Southern Pacific division sheet no. 101-F has not 
been approved by our lines and same should not be used in the allocation of 
freight revenue. Until you are further advised in the matter, interline settle- 
ments should be made in conformity with Southern Pacific division sheet no. 
101-E and effective supplements therete; and in the event that this issue does 
not provide for subdivision of revenue in connection with the thru rates now in 
effect, the “interim” basis of division as outlined in Mr. R, H. Aishton’s, chair- 
man of executive committee, letter of May 24, 1934, to Mr. E. R. Woodson, 
chairman of joint committee of traffic and accounting officers, should be applied. 


Thus, the situation is that one basis of divisions over Portland is 
published in division sheet no, 101-E and another in no, 101-F, with 
one of the interested carriers insisting that division sheet no. 101—-F 
is controlling and the other equally as insistent that the authorized 
basis is that published in division sheet no. 101-E. In situations of 
such conflict the rule followed by the accounting officers has been to 
apply the basis affording to the Government the lowest net rate or 
charge. That basis was applied in the settlement here concerned, and 


no sufficient reason appears why the action so taken should be modified. 
Accordingly, the settlement is sustained. 


(A-88689) 


STATES—SALES TAXES—INCLUSION IN FEDERAL AID UNEMPLOY- 
MENT COMPENSATION ADMINISTRATION GRANTS 


The Social Security Board is not authorized to include in its grants to States 
for unemployment compensation administration the amount of the State 
sales tax which the State agencies are required under State laws to pay in 
connection with the purchase of supplies and equipment necessary to the 
proper administration of State unemployment compensation laws. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
September 8, 1937: , 


Your letter dated August 30, 1937 (file No. BL:16:GC), is as 


follows: 


Section 302 (a) of the Social Security Act provides, in part, as follows: 

“The Board shall from time to time certify to the Secretary of the Treasury 
for payment to each State which has an unemployment compensation law 
approved by the Board under title TX, such amounts as the Board determines 
to be necessary for the proper administration of such law during the fiscal year 
in which such payment is to be made. * * *” 
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Prior to certifying a grant pursuant to that section, the Social Security Board 
receives from the eligible State an itemized budget of the expenses deemed 
necessary to administer the State unemployment compensation law. After 
reviewing and adjusting the budget so submitted in accordance with its own 
determinations pursuant to title III of the Social Security Act, the Board 
certifies to the Secretary of the Treasury for payment to the State agency 
charged with the administration of such law, such amount as the Board finds 
necessary for the proper administration of the State law. Actual expenditures 
of the fund so granted are made by the State agency, in accordance with the 
purposes for which the grant is made. 

The States of California, Arizona, and Mississippi have included in the 
budgets which they have submitted to the Board items covering the amount of 
the State sales taxes paid in connection with the purchase of supplies and 
equipment necessary for the administration of the State unemployment compen- 
sation law. In each of these States the State sales tax law is applicable to 
sales to the State, its departments, and political subdivisions. 

The California sales tax (Stats. 1933, p. 2599, as amended by Stats. 1935, 
pp. 1225, 1252, and 1256) levies an excise tax with respect to the privilege of 
selling tangible personal property at retail. Section 8 prohibits the retailer 
from advertising or stating to the public or to any customer that the tax or 
any part thereof will be assumed or absorbed by the retailer or that it will not 
be added to the selling price of the property sold. Section 8% provides that 
the tax shall be collected by the retailer from the consumer in so far as 
practicable. 

The Mississippi (Laws, 1934, c. 119, as amended by Laws, 1936, c. 158) and 
Arizona (Laws, 1935, c. 77) sales tax statutes differ from the California statute 
in that they contain no provision prohibiting the seller from assuming or 
absorbing the tax. Both of these States levy an annual excise tax upon all 
persons selling tangible personal property (except stocks or bonds) at retail. 
The amount of the tax is measured by the amount or volume of business. 

Several other States eligible for grants under title III of the Social Security 
Act have in effect sales tax statutes which are very similar to those in Califor- 
nia, Arizona, and Mississippi, and which, like those in California, Arizona, and 
Mississippi, are applicable to sales to the State, its governmental departments 
and political subdivisions. 

Your opinion is requested with respect to whether or not the Social Security 
Board is authorized to include in its grants to States the amount of the State 
sales tax which the State agencies are required to pay in connection with their 
purchases of supplies and equipment which the Board finds necessary for the 
proper administration of the State unemployment compensation law. 


An appropriation has been made for the fiscal year 1938 “for 
grants to States for unemployment compensation administration as 
authorized in title III, of the Social Security Act, approved August 
14, 1935.” Act of June 28, 1937, 50 Stat. 343. 

The rule is well established that the Federal Government or its 
activities may not be taxed by States or their political subdivisions. 
15 Comp. Gen. 295, and cases therein cited. It follows from this 
fundamental rule that there may not be collected from the Federal 
Government the amount of a sales tax imposed by a State either 
directly as such or indirectly as a part of the price of the commodity. 
15 Comp. Gen. 380. A sales tax imposed by a State on sales to itself 
or one of its departments merely results in transferring the amount 
of the tax collected from one account of the State to another and 
the amount of the tax becomes available to the State for expenditure 
for other purposes. Thus, in the instant matter, if the Federal 
Government were to pay the amount of the tax imposed by the 
several States on the purchase of supplies and equipment necessary 
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for the administration of the respective State unemployment com- 
pensation laws, such amount would become available for use by the 


State for purposes having no connection with the administration of 
such laws. 


Accordingly, it must be held that the Social Security Board is not 
authorized to include in its grants to States the amount of the State 
‘sales tax which the State agencies are required under State laws to 
pay in connection with the purchase of supplies and equipment the 
Board finds aecessary for the proper administration of the State 
unemployment compensation laws, the appropriation of Federal 
funds not being available for that purpose. 


(A-88752) 


FOREIGN TRAVEL—“PROMOTION OF FOREIGN TRADE”— 
APPROPRIATION AVAILABILITY 


The appropriation for “Promotion of Foreign Trade”, act of June 16, 1937, 
50 Stat. 263, is available for travel abroad by members of the Committee 
for Reciprocity Information if such travel is administratively determined 
to be necessary fur the purposes of the appropriation. 


Acting Comptroller General Elliott to the Secretary of State, September 8, 1937: 
Your letter of September 2, 1937, is as follows: 


The Department respectfully requests your decision relative to the availa- 
bility of appropriated funds under the heading “Promotion of Foreign Trade” 
(Public, No, 158, 75th Congress) to defray traveling expenses abroad. 

That part of the Department of State appropriation carried under the heading 
“Promotion of Foreign Trade” is “for the purpose of carrying into effect the 
provisions of section 4 of the act entitled ‘An act to amend the Tariff Act of 
1930’ approved July [June] 12, 1934, as amended.” Section 4 of that act reads 
as follows: 

“Sec. 4. Before any foreign trade agreement is concluded with any foreign 
government or instrumentality thereof under the provisions of this act, reason- 
able public notice of the intention to negotiate an agreement with such govern- 
ment or instrumentality shall be given in order that any interested person may 
have an opportunity to present his views to the President, or to such agency as 
the President may designate, under such rules and regulations as the President 
may prescribe; and before concluding such agreement the President shall seek 
information and advice with respect thereto from the United States Tariff 
Commission, the Departments of State, Agriculture, and Commerce and from 
such other sources as he may deem appropriate.” 

By virtue of Executive Order No. 6750 the President made provision for the 
appointment of the Committee for Reciprocity Information to aid in carrying 
out the provisions of section 4 of the act, and this Committee during the past 
three years has received views of interested parties, either in the form of sworn 
statements and letters or through formal hearings and informal discussion with 
respect to each of the various trade agreements now completed or under 
contemplation. 

The personnel of the Committee are necessarily under the obligation to 
examine and analyze the data placed before them with considerable care, and 
inasmuch as such examination inevitably concerns commercial and economic 
conditions in other countries it is incumbent that inquiry abroad be made in 


connection with the work of the Committee and thus chargeable to its appro- 
priation. 
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It is the opinion of this Department that the situation meets with the terms 
prescribed in section 4 of the act, as cited. Your early decision in this matter 
will be appreciated. 


The appropriation for the promotion of foreign trade, act of June 
16, 1957, 50 Stat. 263, provides: 


For the purpose of carrying into effect the provisions of section 4 of the act 
entitled “An act to amend the Tariff Act of 1930”, approved June 12, 1934 (48 
Stat. 945), as amended, including personal services without regard to civil- 
service laws and regulations or the Classification Act of 1923, as amended; 
stenographic reporting services, by contract if deemed necessary, without regard 
to section 3709 of the Revised Statutes (U. S. C., title 41, sec. 5); contingent 
expenses; printing and binding; traveling expenses; and such other expenses 
as the President may deem necessary, $20,000, together with the unexpended 
balance of the appropriation for this purpose for the fiscal year 1987. 


The appropriation, providing as it does specifically for traveling 
expenses, would appear to be available for travel abroad by members 
of the Committee if such travel be administratively determined to be 
necessary for the purposes of the appropriation. 


(A-88368) 


INDIAN AFFAIRS—REPAIRS AND IMPROVEMENTS TO LANDS OF IN- 
COMPETENT ADULT AND ORPHAN MINOR INDIANS—PAYMENT 
DIRECT TO CONTRACTORS VERSUS PAYMENT THROUGH 
GUARDIANS 


Payment for repairs and improvements on lands of restricted Osage Indians— 
allotted incompetent adults and unallotted orphan minors—may be made 
direct to the contractors involved if determined by the Secretary of the 
Interior that such procedure is preferable to that of making payment 
through the guardians. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 


Reference is made to your letter of August 13, 1937, as follows: 


There are enclosed copies of letters from C. L. Ellis, superintendent of the 
Osage Indian Agency, together with one addressed to him by G. B. Fulton, 
Osage tribal attorney, regarding direct payment for repairs and improvements 
on the lands of restricted Osage Indians under legal guardianship. The cases 
under consideration involve Osage Indians allotted and unallotted, the latter 
being orphan minors. 

In connection with the repairs or improvements on the lands of such Indians, 
the Osage Agency makes the necessary investigation to determine the necessity 
for the improvements, provides the plans and specifications, supervises the work, 
and on completion approves payment of the charges. In other words, the agency 
takes full responsibility, subject to approval by this Department, of all repairs 
and improvements and payment therefor. The tribal attorney in his letter 
quotes the provisions of the law governing payment of funds of Indians under 
guardianship. In addition to the provisions referred to, attention is invited to 
section 5 of the act of March 2, 1929 (45 Stat. 1478), which reads: 

“The restrictions concerning lands and funds of allotted Osage Indians, as 
provided in this Act and all prior Acts now in force, shall apply to unallotted 
Osage Indians born since July 1, 1907, or after the passage of this Act, and to 
their heirs of Osage Indian blood, except that the provisions of section 6 of the 
Act of Congress approved February 27, 1925, with reference to the validity of 
contracts for debt, shall not apply to any allotted or unallotted Osage Indian of 
less than one-half degree Indian blood.” 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 927 


This Department has heretofore authorized payment direct to the contractor 
under the provisions of section 1 of the act of February 27, 1925 (43 Stat. 1008), 
which authorizes the Secretary of the Interior to expend the same (the accumu- 
lated funds of restricted members of the Osage Tribe) for the benefit of such 
members. 

It is believed administratively advisable in those cases mentioned above to 
make payment direct, and in view of the question raised by the superintendent, 
we shall be glad at your convenience to have a decision as to whether or not 
direct payment can be made in the cases above mentioned and similar cases. 


The letter from the Osage tribal attorney dated July 12, 1937, is as 
follows: 


On May 27, 1987, you forwarded to the Commissioner of Indian Affairs an 
application for the withdrawal of $884.00 from the surplus funds of Margaret 
Goode, Osage allottee no. 319, to pay for certain repairs on the property of the 
ward. You recommended approval of the application “disbursement to be 
made to the guardian.” On June 24, 1937, this application was approved by 
Mr. Fred H. Daiker, Acting Commissioner of Indian Affairs, with the direction, 
“Payment to be made direct and not through guardian.” 

On June 9, 1937, you forwarded to the Commissioner of Indian Affairs an 
application for the withdrawal of $962.00 from the accounts of the four Malone 
minors (one-fourth from each account) for painting and repairing certain 
property owned by the wards. You recommended approval of the application, 
“disbursement to be made to the guardian.” On June 24, 1937, this applica- 
tion was approved by Mr. Fred H. Daiker, Acting Commissioner of Indian Affairs, 
with the direction that payment be made “4th from each account; disbursement 
to be made direct and not to the guardian.” 

These two authorities were returned to this agency and Mr. D. Gentry, special 
disbursing agent, is now requesting advice as to whether the payments may be 
made in accordance with the instructions and at the same time be made legally. 

Margaret Goode is a full blood adult Osage Indian who has never received a 
certificate of competency and is under the guardianship of A. F. Stephenson. 

Section 1 of the act of Congress of February 27, 1925 (43 Stat. 1008), provides 
in part: 

“And so long as the accumulated income is sufficient the Secretary of the 
Interior shall cause to be paid to the adult members of said tribe not having a 
certificate of competency $1,000 quarterly, except where such adult members 
have legal guardians, in which case the amounts provided for herein may be paid 
to the legal guardian or direct to such Indian in the discretion of the Secretary 
of the Interior * * *.” The same section of the Act further provides that the 
Secretary of the Interior shall invest the “surplus” of adult Indians in certain 
classes of investments “or expend the same for the benefit of such member, such 
expenditures * * * to be made under such restrictions, rules, and regula- 
tions as he may prescribe.” 

It is believed that under this clause of the act the Secretary of the Interior 
would have authority to disregard the guardian and make the payment direct 
to the Indian. The transaction could be supervised by this agency by drawing 
a check for the required amount against the Indian’s account, then have the 
Indian endorse the check and the agency turn over the check to the contractor 
after the repairs have been approved by our construction department. 

It is observed, however, that Margaret Goode is ‘actually mentally incompetent 
and would not have sufficient mentality to understand what she was doing 
when she endorsed the check and for that reason it is questionable whether 
such endorsement would be a valid one. It is assumed that her actual mental 
incompetency and the fact that it is customary to make special disbursements 
through the guardianship where quarterly allowances are turned over to the 
guardian are the reasons why you recommended that this disbursement be 
made through the guardian. 

Ralph Malone, Virgil Malone, Robert Malone, and Angie Malone are unal- 
lotted orphan minor Osage Indians under the guardianship of Mrs. R. M. 
Williams. 

Section 3 of the act of Congress of April 18, 1912 (37 Stat. 86), provides in 
part: 

“That no guardian shall be appointed for a minor whose parents are living, 
unless the estate of said minor is being wasted or misused by such parents.” 
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Both parents of these children are dead. The children are orphans, and, 
therefore, a legal guardianship is necessary. 

Section 1 of the act of Congress of February 27, 1925, provides that the 
Secretary of the Interior— 

“Shall cause to be paid for the maintenance and education, to either one of 
the parents or legal guardians actually having personally in charge enrolled or 
unenrolled minor members”, etc. 

I do not find any authority for disregarding the guardian in the case of 
orphan minors (as in the case of adults or minors with living parents). For 
these reasons it is believed that this disbursement should be made through the 
guardian in order for it to be a legal disbursement. 

The same section of the act provides: 

“All payments to legal guardians of Osage Indians shall be expended subject 
to the joint approval in writing of the court and the superintendent of the 
Osage Agency.” 

Under this section if the money is turned over to the guardian he would not 
have legal authority to spend it without the approval of the superintendent. 
The money would not be turned over to the guardian, and the expenditure 
would not be approved by the superintendent under the above act unless and 
until the repair work had first been examined and approved by our construction 
department. However, it is believed that there is no authority for making a 
disbursement out of the account of these minors to the contractor without it 
passing through the hands of the guardian. 
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In addition to the provisions of law quoted in the two letters, 
supra, it is also provided in section 1 of the act of February 27, 1925 
(43 Stat. 1009), that the excess of certain funds theretofore paid the 
guardian of both adult and minor Indians and the property acquired 
with such excess “shall be delivered to the Secretary of the Interior 
by them, to be held by him or disposed of by him as he shall deem to 
be for the best interest of the members to whom the same belongs.” 

This provision as well as other provisions in said act of 1925 would 
appear to indicate that the legal guardian of an Indian—whether 
the Indian be an incompetent adult or a minor—is responsible and 
accountable only for moneys and property paid or turned over to 
him to be used for the benefit of his ward as authorized by law and 
subject to the general supervision of the Secretary of the Interior. 
All other funds and property of the Indian under guardianship 
remain under the control of and management by the Secretary of the 
Interior for the benefit of said Indian. Therefore, as to such funds 
belonging to an Indian under guardianship as have not been paid 
to the guardian but are held by the Secretary of the Interior, there 
appears no reason why they may not be used for the benefit of the 
Indian without passing through the hands of the guardian. The 
primary concern of the Government is to obtain a good acquittance 
for payments made on behalf of an Indian under guardianship from 
funds belonging to such Indian, and since under the law the Secre- 
tary is authorized to use directly such funds held by him for the 
benefit of said Indian there appears no reason why in the cases such 
as you present payment should not be direct to the contractors if 
you determine administratively that such procedure is preferable to 
that of making payment through the guardians. 
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(A-88626) 


SUBSISTENCE—PER DIEMS—AIR TRAVEL—RETURN FROM TEMPO- 
RARY DUTY STATION BY RAIL BECAUSE OF PHYSICAL CONDITION 


Where, under orders to proceed by air to a designated place for temporary duty 
authorizing per diem in lieu of subsistence and a delay not exceeding fif- 
teen days, the temporary duty was performed within the time limit pre- 
scribed, but one of the participants was subsequently obliged to return to 
his proper station by rail because of his physical condition, he is entitled 
to per diem until completion of the duties assigned and departure of the 


plane, but not for constructive air travel time for return to his proper 
station. 


Acting Comptroller General Filiott to Captain R. K. Le Brou, United States 
Army, September 9, 1937: 

There has been received your request of July 15, 1937, for decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith stated in favor of Sgt. Jack A. Franske, Twen- 
tieth Bombardment Squadron, Air Corps, Langley Field, Va., in 
the amount of $66.25, covering his claim for per diem at the rate 
of $5 for the period 11:25 a. m., November 30, 1936, to 1:45 p. m., 
December 13, 1936. 

Operations order no. 167, Headquarters Second Bombardment 
Group, dated November 27, 1936, directed two officers and Sergeant 
Franske, mechanic, to proceed by air on or about November 30, 1936, 
from Langley Field, Va., to Wright Field, Dayton, Ohio, for the 
purpose of participating in bombsight tests, and upon completion 
of such duty to return by air to their proper station. A delay not 
exceeding 15 days and per diem of $5 was authorized by the 
orders. The officer accompanied by claimant departed from Lang- 
ley Field by air at 11:25 a. m., November 30, 1936, and arrived at 
Wright Field at 3:05 p. m. the same day. Claimant, upon recom- 
mendation of the flight surgeon at Wright Field, because of a phys- 
ical condition for which he received out-patient treatment in the 
dispensary, was required to return to Langley Field by rail. He 
departed from Wright Field at 4 p. m., December 16, 1936, and 
arrived at Langley Field at 11 a. m., December 17, 1936. The claim 
includes payment to the date and hour of the arrival of the plane 
at Langley Field. 

The temporary duty assigned claimant at Wright Field was 
performed within the time limit prescribed in the orders, and the 
necessity to return by rail due to the condition of his health did 
not terminate his “air-travel” status until the time of the comple- 
tion of the duties assigned and the departure of the airplane. There 
is no authority for payment of constructive air travel from Wright 
Field to Langley Field. Accordingly, payment is authorized on 
the voucher returned herewith, if otherwise correct, of per diem at 
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the rate of $5 from 11:25 a. m., November 30, 1936, to 11 a. m., 














































December 13, 1936, time of departure from Wright Field of the fic 
airplane in which he would have traveled had his health permitted. m 
st 
if 
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(A-88724) b; 
DECEDENTS, ESTATES OF—CIVILIAN RETIREMENT FUND CREDITS— Ww 
CONFLICTING BENEFICIARY DESIGNATIONS—PAYMENT DETERMI- Vv} 
NATION 0! 
Where a retired civilian employee, in disposing of sums remaining to his credit el 
in the retirement fund at his death, designates, in the form provided there- ir 
for, his wife as beneficiary, without specification as to the amount she was 
to receive, and three other persons as beneficiaries, each to receive one- t 
third of the total amount due, the intention of the decedent must govern, ir 
and the reasonable presumption being that the annuitant would not have 
negatived his first designation by another designation made at the same t] 
time and in the same form, payment of the entire amount remaining at sl 
date of death may be made to the surviving widow, the other designations 
being regarded as alternates. fi 
Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, September 9, 1937: oO 
Your letter of August 31, 1937, is as follows: u 
Robert Thurston Bain, former local inspector of hulls, Steamboat Inspection g 
Service, Department of Commerce, retired from service January 31, 1933, and 
was granted annuity at the rate of $1,200 per annum, effective February 1, 1933. 
On November 13, 1934, he forwarded to the Commission executed form 
2806-1, disposing of any sums remaining to his credit in the retirement fund 
at death as provided by section 12 of the Civil Service Retirement Act of May Cc 
29, 1930, as amended by the act of June 22, 1934, which designation was re- 
ceived in the Commission November 27, 1934, a duplicate copy of which is 
enclosed. 
It will be noted that the designator named his wife, Anne Fuller Bain, as V 
beneficiary, without specification as to the amount she was to receive. He 
also named John McCrosson, brother-in-law, and Isabel and Doris Mae Mce- 
‘Crosson, sisters-in-law, as beneficiaries, specifying that each should receive one- 
third of the total amount due. 
In construing this designation, the Cmeiieion determined that Mr. Bain 
intended his wife to be the sole beneficiary, if alive at the time of his death, 
the brother-in-law and sisters-in-law being alternate beneficiaries only. 
Mr. Bain died on May 21, 1987, and upon receipt of proper claim by his A 
widow, Anne Fuller Bain, the unexpended balance of $850.40 and accrued 
annuity of $70.00 was awarded by the Commission to her. However, the 
voucher carrying this award was returned by the Chief Disbursing Officer, 
Treasury Department, with letter dated August 9, 1957, reading as follows: d 
“There is returned herewith your voucher, schedule no. R-5877, total amount 
certified $15,464.15, . . 
“Reference is made to the case of Robert T. Bain, on which payment is being 7} 
certified to Anne Fuller Bain in the amount of $920.40. It will be noted that. 
the voucher has not been prepared in accordance with form 2806-1 (designa- 8 
tion of beneficiary), which also shows three other persons as beneficiaries, \ 
“Should this voucher be returned for payment as now prepared, it is called 
to your attention that the Division of Disbursement will hold the certifying t 
officer responsible for any disallowance which might result in audit by the 
Jeneral Accounting Office.” | 
In view of the conflicting opinions regarding the designation of beneficiary, ‘ 
your decision is requested regarding the proper disposition of the amount due € 


in this case. 
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As in other classes of cases involving the determination of a bene- 
ficiary or beneficiaries designated to receive a death benefit, the pri- 
mary factor is the intention of the decedent. The settled rule in 
such cases is that the intention of the decedent must be given effect 
if reasonably possible, and to that end apparently conflicting actions 
by the decedent should be reconciled. 

The fact that the annuitant in the instant case designated his 
wife—the most likely person for whom he would wish to make pro- 
vision—as a single beneficiary in the space provided for designation 
of one beneficiary, indicates that he intended her to receive the 
entire amount. The fact that he designated three other beneficiaries 
in the space provided for designation of more than cone beneficiary 
to receive the entire amount in equal shares—an action on its face 
inconsistent with his first designation—indicates an intention that 
these beneficiaries were named as alternates, the reasonable pre- 
sumption being that the annuitant would not have negatived his 
first designation by another designation in the same form. 

Accordingly, credit will be allowed by this office in the accounts 
of the proper disbursing officer for payment of the entire amount 
involved to Anne Fuller Bain, wife of the decedent, in the absence 
of other objection. 


(A-80361) 


CONTRACTS—DAMAGES—LIQUIDATED—EFFECT OF ACCEPTANCE AT 
PRICE REDUCTION BECAUSE OF PRODUCT INFERIORITY 


Where heating plants installed under Government contract failed to meet 
specifications and after repeated attempts to remedy and correct the de- 
fects the contractor concluded that it would be impossible to attain the 
efficiency required by the contract, the acceptance by the Government of 
said plants at prices sufficiently reduced to compensate the Government 
for the excess cost of their operation does not justify the remission of 
liquidated damages for collection because of the delays involved. 


sone. Comptroller General Elliott to E. J. Young & Co., Inc., September 10, 
1937: 


There is for consideration your claim for remission of liquidated 
damages accrued to the Government and for payment of amounts 
otherwise due you as final payments under contract no. W6252-qm-9, 
March 6, 1934, for the construction and completion of a heating plant 
at Middletown Airport, Middletown, Pa., and contract no. 
W6681-qm-91, February 9, 1934, for the construction and comple- 
tion of a heating plant at Patterson Field, Fairfield, Ohio. 

Under the terms of the contracts you were-obligated to construct, 
complete, and deliver heating plants in strict accordance with the 
specifications, schedules, and drawings attached to and made part of 

81276™—38——17 
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said contracts, within the time specified therein. The contract speci- 
fications provided in each instance as follows: 


Liquidated damages.—If the contractor delays the completion of the work 
under this contract beyond the time for completion stated in the contract, 
then the contractor shall pay the U. S. as fixed, agreed, and liquidated dam- 
ages the amount of fifty dollars ($50.00) for each calendar day of delay until 
the work is completed or accepted, subject to the provisions of article 9 of the 
Standard Form of Government Contract. 


Article 9 of the Standard Form of Government Contract is as 
follows: 


Delays—Damages.—If the contractor refuses or fails to prosecute the work, 
or any separable part thereof, with such diligence as will insure its com- 
pletion within the time specified in article 1, or any extension thereof, or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or 
such part of the work as to which there has been delay. In such event the 
Government may take over the work and prosecute the same to completion, 
by contract or otherwise, and the contractor and his sureties shall be liable 
to the Government for any excess cost occasioned the Government thereby. 
If the contractor’s right to proceed is so terminated, the Government may 
take possession of and utilize in completing the work such materials, appli- 
ances, and plant as may be on the site of the work and necessary therefor. If 
the Government does not terminate the right of the contractor to proceed, the 
contractor shall continue the work, in which event the actual damages for 
the delay will be impossible to determine and in lieu thereof the contractor 
shall pay to the Government as fixed, agreed, and liquidated damages for 
each calendar day of delay until the work is completed or accepted the amount 
as set forth in the specifications or accompanying papers and the contractor 
and his sureties shall be liable for the amount thereof: Provided, That the 
right of the contractor to proceed shall not be terminated or the contractor 
charged with liquidated damages because of any delays in the completion of 
the work due to unforeseeable causes beyond the control and without the 
fault or negligence of the contractor, including, but not restricted to, acts 
of God, or of the public enemy, acts of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, and unusually severe 
weather or delays of subcontractors due to such causes: Provided further, 
That the contractor shall within 10 days from the beginning of any such delay 
notify the contracting officer in writing of the causes of delay, who shall 
ascertain the facts and the extent of the delay and extend the time for com- 
pleting the work when in his judgment the findings of fact justify such an 
extension, and his findings of facts thereon shall be final and conclusive on 
the parties hereto, subject only to appeal, within 30 days, by the contractor 
to the head of the department concerned, whose decision on such appeal as 
to the facts of delay and the extension of time for completing the work shall 
be final and conclusive on the parties hereto. 


Completion date on contract W6252-qm-9 as extended by change 
orders was October 11, 1934, and the contract price as modified by 
change orders was $208,941.55. 

Completion date under contract. W6681-qm-91 as extended by 
change orders was October 1, 1934, and contract price as modified 
by change orders was $197,055.29. 

The record shows that the heating plants installed by you did not 
comply with the specifications in several respects and that they did 
not attain the efficiency ratings required by the contracts and guaran- 
teed by you. The administrative report to this office is to the effect 
that after repeated tests had established the fact that the plants failed 
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to meet the specification requirements, and after repeated efforts on 
your part to remedy and correct the defects and bring the plants into 
compliance with the specifications, you reached the conclusion that 
it would be impossible for you to attain the required ratings with the 
equipment you had installed. Thereupon, apparently pursuant to 
previous conferences, consultations, and correspondence between rep- 
resentatives of your company and representatives of the Quarter- 
master General of the Army, the Office of the Quartermaster General 
wrote you in July 1936, stating that the plants did not at that time 
comply with the specifications in a number of respects and were un- 
satisfactory as well as unacceptable. It was suggested that if you 
would make certain changes and corrections as proposed by you and 
listed in the communication, which would bring the plants more nearly 
in line with efficiencies guaranteed and the degree of operating perfec- 
tion required by the specifications, the War Department would accept 
the two plants at prices sufficiently reduced to compensate the Gov- 
ernment for the excess cost of operating the plants over a period of 20 
years, which was estimated as the life of the said plants. You agreed 
to that proposal, 

The contracting officer decided that the plant at Middletown Air- 
port was inspected and accepted on January 12, 1937, with an agreed 
reduction in price as above outlined of $26,350.60, and that the plant 
at Patterson Field was inspected and accepted April 14, 1937, with an 
agreed reduction in price of $27,509.20. 

The decisions of the contracting officer as to dates of completion or 
acceptance are conclusive under the circumstances here appearing. 
It thus is shown that there was a delay of 824 calendar days in com- 
pletion and acceptance of the Middletown plant, which, at the con- 
tract rate of $50 per day, resulted in accrued liquidated damages of 
$41,200, and that there was a delay in completion and acceptance of 
the Patterson Field plant of 926 calendar days with accrued liqui- 
dated damages of $46,300 at the contract rate of $50 per day. There 
is no evidence that any of the delay was caused by the Government or 
was attributable to any of the causes excusing delay under article 9 
of the contracts. On the other hand, the administrative report is to 
the effect that your difficulty and delay was occasioned by your failure 
to achieve the requirements of the specifications with the equipment 
installed in the first instance, and your consequent repeated efforts to 
correct such installations to conform to the specifications, without 
success, 

It was your obligation to deliver heating plants in strict compliance 
with the specifications and within the respective contract periods— 
including any authorized extensions—or to pay to the Government 
liquidated damages until such time as such plants were completed or 
accepted. 
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The right to collect liquidated damages having accrued to the 
Government, there is no legal basis apparent at this time for the 
remission of any part thereof. It was said by the Court of Claims in 
Pacific Hardware and Steel Company v. United States, 49 Ct. Cls. 
327-335: “It is unquestionably true that an official of the Government 
is not authorized to give away or remit a claim due the Government. 
This rule is grounded in a sound public policy and is not to be weak- 
ened.” The rule is applicable to the accounting as well as to the ad- 
ministrative officers of the Government, and no censideration of sym- 
pathy for the possible misfortune of a contractor may be invoked 
or indulged for its evasivn. 

The record shows previous payments made to you on the Middle- 
town plant contract, together with the agreed reduction in price, 
aggregate $155,653.75, and that there is a balance of $12,087.80 due 
your company from the Government on that contract after deduc- 
tion of $41,200 accrued liquidated damages. The record shows that 
payments heretofore made you on account of the Patterson Field 
contract, together with the agreed reduction in price, aggregate 
$192,234.08, and that you are indebted to the Government in the 
amount of $41,478.79 as balance of liquidated damages accrued under 
that contract. 

The following tabulation reflects both transactions in detail : 


Contract W-6252-qm-9—Middletown Air Depot 


ac I NE aici Cnet staitlatienptntnres-memmpetionenecneemenne $208, 941. 55 
Less— 

Previous payments $129, 303. 15 

Deduction for failure to provide guaranteed effi- 


Liq. damages accruing until final acceptance by 
Gov't, January 12, 1987, 824 days @ $50 per 


196, 853, 75 


Contract W-6681-qm-91—Patterson Field 


Contract price as modified 
Less— 
rn, STO to eehinentoasensiremaier $164, 724. 88 
Deduction for failure to provide guaranteed effi- 
27, 509. 20 
Liq. damages accruing until final acceptance by 
Gov't, April 14, 1987, 926 days @ $50 per day._. 46,300.00 
—————_——__ 288, 534. 08 


Balance due the Government 41, 478. 79 
Recapitulation of the two contracts shown above: 
Due the Government___...._-.______ * 41, 478. 79 
Due the contractor 


29, 390. 99 
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The foregoing tabulation shows an indebtedness from you to the 
Government of $41,478.79 and from the Government to you of $12,- 
087.80. Accordingly, settlement will issue in your favor for the 
balance of $12,087.80 due you from the Government under contract 
W-6252-qm-9, and that amount will be applied to reduce your in- 
debtedness to the Government of $41,478.79 under contract No. 
W-6681-—qm-91, leaving a net indebtedness from you to the Govern- 
ment of $29,390.99. Section 236, Revised Statutes as amended by 
section 305, act June 10, 1921, 42 Stat. 24, 31 U. S. C. 71; Barry 
v. United States, 229 U. S. 47. 

That amount should be forwarded to this office immediately for 
deposit in the Treasury. 


(A-88590) 
PROPERTY—PRIVATE—LOST OR DESTROYED—MILITARY SERVICE 


Where, in connection with the destruction of an Army officer’s private property 
by fire, the owner’s activities, immediately upon discovery of the destroying 
agency, are in part with respect to his own property and in part with 
respect to saving lives and Government property, or in the performance 
of authorized or required military duties in connection with the happening, 
and conclusive evidence is not available to establish whether his dis- 
continuance of efforts to save his own’ property is before or after there 
is no hope of saving same, the determination of the Secretary of War 
is controlling as to whether the case comes within the act of March 4, 
1921, 41 Stat. 1436, authorizing payment for the value of such property 
under the conditions outlined therein. 


Acting Comptroller General Elliott to Lt. Col. E. C. Morton, United States 
Army, September 10, 1937: 


There was received your letter of August 21, 1937, enclosing a 
voucher for $301.50, payment being proposed under the act of March 
4, 1921, 41 Stat. 1436, representing the value of private property lost 
by First Lt. Gerald M. Donahue, C. A. Reserve, United States 
Army, while on active duty April 9, 1936, at Camp F-7, Company 
1730, Civilian Conservation Corps, Bunker, Mo., when the officers’ 
quarters there were destroyed by fire. It is stated the claimant was 
on duty as officer of the day and was engaged in making the nightly 
bed check of the company and was about 100 yards from the 
officers’ quarters when the alarm of fire was given; that he ran to 
the building and attempted to enter but was not successful because 
of the heat and smoke, and that he then took charge of the men 
assembled to fight the fire, and when it was evident that the building 
could not be saved, he directed the men to give their attention to 
nearby buildings and none of these was ignited. 

The local board considering the claim recommended disallowance 
as in the opinion of the board the officer’s property was beyond hope 
of saving when he arrived at the fire, and “he therefore could not 
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elect to save Gévernment property in preference and his own personal 
property.” The board of officers convened in the office of the Chief 
of Finance is of the view that the property was destroyed in conse- 
quence of its owner having given his attention to the saving of 
property belonging to the United States which was in danger at the 
same time and under similar circumstances, and when at the time 
of such loss the claimant was engaged in authorized military duties 
in connection therewith. This latter recommendation the Assistant 
Secretary of War has approved. 

Where it appears that the property of a person in the military 
service has been destroyed before he gives his attention to the saving 
of lives or to the saving of property belonging to the United States 
which is in danger at the same time and under similar circumstances, 
or to the performance of his required or authorized military duty in 
connection with the cause of the destruction, it is clear the case 
does not fall within the clause of the act here considered. This 
clause of the act does not make the Government an insurer of the 
property of persons in the military service merely because they are 
in the vicinity of the casualty causing the destruction. However, 
where the owner of the property immediately upon discovery of the 
destructive agency gives his attention to protective measures, whether 
in attempting to save lives or to save Government property in danger 
at the same time and in similar circumstances, or engages in the 
performance of his authorized or required military duties in the cir- 
cumstances then occurring, the question whether his property has 
been destroyed or is beyond saving is not always or frequently sus- 
ceptible of definite ascertainment, and in such circumstances under 
the act the matter is for determination by the Secretary of War. 
. That is, where clearly the owner’s activities do not bring his case 
within the clause of the act here in question, there is no authority 
under it to reimburse him for his loss; but where, immediately upon 
discovery of the destroying agency, the owner’s activities in part are 
with respect to his own property and in part with respect to saving 
lives, saving Government property in danger at the same time and 
in similar circumstances, or in the performance of his authorized or 
required military duties in connection with the happening and con- 
clusive evidence is not available to establish whether his discontinu- 
ance of efforts to save his own property is before or after there is 
no hope of saving his own property, the determination of the Secre- 
tary of War as to whether the case comes within the act is one he 
is required to make under section 4 of the act and his determination 
in such a case is controlling. 

The voucher and supporting papers are returned. The right of the 
officer being questionable, and The Assistant Secretary of War hav- 
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ing approved the findings of the board of officers convened in the 
Office of the Chief of Finance that First Lieutenant Donahue’s prop- 
erty was destroyed in consequence of its owner having given his 
attention to the saving of property belonging to the United States, 
which was in danger at the same time and under similar ¢*rcum- 
stances, and when at the time of such loss the claimant was on 
authorized military duties in connection therewith, the voucher may 
be paid, if otherwise correct. 


(A-88692) 


LEAVES OF ABSENCE—MILITARY—OFFICERS’ RESERVE CORPS IN 
INACTIVE DUTY STATUS 


A Federal civilian employee of the Officers’ Reserve Corps ordered to duty, with 
his consent, for field training in an inactive duty status, is not entitled to 
military leave with pay for the period involved, but payment of the com- 
pensation of his civilian position is authorized where there is available to 
the employee’s credit annual leave sufficient to cover the absence involved. 


Acting Comptroller General Filictt to the Administrator, Federal Emergency 
Administration of Public Works, September 10, 1937: 


Your letter of August 26, 1937, is as follows: 


We are submitting for your determination the question as to whether Mr. 
Thomas Baker Matthews, an employee of the Public Works Administration and 
a lieutenant colonel with the Field Artillery Reserve is entitled to military leave 
from August 10 to August 15, inclusive. During this period Mr. Matthews, who 
has performed no previous military duty during the current year, was ordered to 
duty, with his consent, for field training with the National Guard on an inactive 
duty status. 

Chapter 12 of the act of May 12, 1917 (47 Stat. 72), provides that employees 
of the United States are entitled to military leave with pay from their civilian 
duties “on all days during which they shall be ordered to duty with troops or ut 
field exercises, or for instruction, for periods not to exceed 15 days in any one 
calendar year.” Whether the word “duty” as contained in the foregoing statu- 
tory provision comprehends inactive as well as active duty appears to depend 
on whether chapter 12, supra, is to be broadly construed in the light of the 
intendment of the act, or whether it is to be narrowly construed when read 
together with section 39 of the act of June 4, 1920 (39 Stat. 191). 

Since the purpose of chapter 12, supra, was to enable an employee of the United 
States to draw double compensation during the period of military duty, not 
exceeding 15 days in any one calendar year, it would appear that the act should 
be construed to embrace those employees who are ordered, with their consent, to 
military duty on inactive duty status; that is, without pay and allowances there- 
for which they would have been entitled to had they been on an active duty status 
instead, providing that their duty otherwise qualifies within the act. 

On the other hand, if chapter 12, supra, is read together with section 39, supra, 
which authorizes the President to “order Reserve officers to active duty at any 
time and for any period; but except in time of a national emergency expressly 
declared by Congress, no Reserve officer shall be employed on active duty for more 
than 15 days in any calendar year without his own consent”, it would appear that 
chapter 12, supra, might be construed to mean that military leave with pay can 
be granted only to those employees of the United States who have been ordered 
to active duty. 
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Although the ‘jatter construction of chapter 12, supra, would appear to defeat 
the purpose of the act, nevertheless so long as there is some doubt as to which 
interpretation is the proper one, we desire to have your opinion on this matter. 


In decision of July 15, 1929, 9 Comp. Gen. 13, 14, it was held as 
follows: 


Under the act of May 12, 1917, cited, officers and employees of the United 
States who shall be members of the Officers’ Reserve Corps are entitled to leave 
of absence from their respective duties without loss of pay, time, or efficiency 
ratings on all days during which “they shall be ordered to duty with troops or 
at field exercises, or for instruction, for periods not to exceed 15 days in any 
one calendar year.” The service within the purview of the act entitling to 
leave with pay was that provided for in section 39 of the act of June 3, 1916, 
89 Stat. 191. See 24 Comp. Dec. 82; id. 158. 

Sec. 39 is as follows: 

“INSTRUCTION OF OFFICERS OF THE OrFicers’ RESERVE Corps.—To the extent 
provided for from time to time by appropriations for this specific purpose, the 
Secretary of War is authorized to order Reserve officers to duty with troops or 
at field exercises or for instruction for periods not to exceed fifteen days in any 
one calendar year, and while so serving such officers shall receive the pay and 
allowances of their respective grades in the Regular Army; * * *” 

This section was superseded by section 37a, act of June 4, 1920, 41 Stat. 776. 
This statute authorizes the Secretary of War to order Reserve officers to active 
duty at any time and for any period, but it is prescribed that except in a 
national emergency expressly declared by Congress no Reserve officer shall be 
employed on active duty for more than 15 days in any calendar year without 
his own consent. It thus appears that the military service entitling to leave 
without loss of pay, time, or efficiency ratings is that which may be legally 
required of members, and during the period when “ordered to duty” by compe- 
tent military authority. Training on inactive status on the voluntary applica- 
tion of Reserve officers as provided for in Army Regulations 140-5 is not within 
the purview of the act of May 12, 1917, and does not entitle members thus 
permitted to train to any of the benefits prescribed therein. Your question is 
answered accordingly. 


See also 15 Comp. Gen. 110. 

Accordingly, Mr. Matthews would not be entitled to military leave 
with pay for the period in question on the basis of the facts presented. 

The act of March 14, 1936, 49 Stat. 1161, grants civilian officers 
and employees “twenty-six days’ annual leave with pay each calendar 
year, exclusive of Sundays and holidays.” The statute also author- 
izes accrual of annual leave up to 86 days. There would be no legal 
objection, of course, to charging the period from August 10 to 15, 
inclusive, 4 days, 4 hours, against any annual leave to the employee’s 
credit, but to grant him an additional period of leave with pay for 
the purpose of permitting him to accompany a field artillery reserve 
organization during field training in an inactive duty status, volun- 
tarily entered into, is not authorized by law. 


(A-87440) 
COMPENSATION—DOUBLE—PART OF A DAY 


An enrollee of the Civilian Conservation Corps, paid on a monthly basis, who 
reported for duty with the Forest Service under a probationary appoint- 
ment, on a per hour basis, during the same day on which he was dis- 
charged from the cor}\s, and whose combined salaries exceeded the rate of 
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$2,000 per annum, in contravention of the dual compensation statute of May 
10, 1916, as amended, 39 Stat. 120, 582, may, in the absence of an election, 
be presumed to elect to retain the compensation under the position which 
would give him the greater sum, and the deduction, on account of the 
overlapping period of employment, from amount to his credit in retirement 
fund should be computed on the basis of the actual number of hours of dual 
employment involved rather than on the basis of the entire day. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, September 11, 1937: 


Letter dated May 15, 1937 (SRR: ELT:NEF), from the Chief 
Examiner of your Commission is as follows: 


The Commission is in receipt of the retirement record card, form 2806, in the 
ease of John L. Hudson, on which the total amount due, without interest, is 
$26.13. 

The inclosed letter from the Department of Agriculture accompanied this 
record, indicating that dual salary was paid to this employee for one day, 
November 28, 1933, in the amount of $5.50. 

It is requested that the salary reported as having been paid be verified and 
instructions issued for a transfer of funds. 


With the above-quoted letter there was enclosed a letter dated April 
30, 1937, from the Acting Chief, Division of Appointments, Depart- 
ment of Agriculture, as follows: 


You are advised that Mr. John L. Hudson was employed concurrently by the 
Forest Service of this Department and by the Civilian Conservation Corps of 
the War Department on November 28, 1933. 

Mr. Hudson did not report for duty under his probationary appointment with 
the Forest Service until 11:00 a. m. on November 28, 1933, when he was paid 
the gross amount of $5.50, 19¢ of which has been withheld for retirement pur- 
poses. His payment occurred on voucher no. 13437 from the appropriation, 
Devnira, Symbol No. 3-03/5640.16, by Disbursing Officer A. W. Smith. 

The War Department has advised this office as follows: 

“It has been reported to this office that former CCC enrollee, John Hudson, 
was discharged on November 28, 1933, and paid $2.40 for November 27 and 28, 
1933, as an assistant leader at the rate of $1.20 per day. Final settlement was 
made on voucher no. 4175, December 1933. account of H. G. Foster, Major, 
F. D., the appropriation involved being FD 509 P 1-0115 A 8815-N; symbol 
number of the disbursing officer, 229-029. 

“By order of the Secretary of War: 

“[S] W. D. Searze, 
“Chief, Civilian Personnel Division.” 

It is requested that the Civil Service Commission take steps to collect the 

proper amount and credit it to the appropriation involved. 


The records of this office show that for November 28, 1933, John 
L. Hudson was paid on the vouchers mentioned the amounts stated 
above, his rate of pay as assistant leader in the Civilian Conservation 
Corps being at the rate of $36 per month, and his rate of pay as a 
power-drill operator in the Forest Service, Department of Agricul- 
ture, being at the rate of $1.10 per hour. 

The act of May 10, 1916, as amended by the act of August 29, 
1916 (39 Stat. 120, 582), provides that, unless specially authorized by 
law, no appropriated moneys shall be available for payment to any 
person—with certain exceptions not here involved—receiving more 
than one salary when the combined amount of said salaries exceeds 
the rate of $2,000 per annum. 8 Comp. Gen. 261. 
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The dual employment in this case occurred on the day of November 
28, 1933. It is a general rule of law that fractions of a day are to be 
disregarded. This, however, is merely a rule of convenience and does 
not apply where substantial justice will be promoted by distinguish- 
ing between two parts of a day. 6 Comp. Dec. 350; 9 id. 293; 12 
Comp. Gen. 583, and decisions therein cited. 

The overlapping period for which dual compensation was paid the 
employee was for 5 hours from 11 a. m. on November 28, 1933. For 
these 5 hours the employee received as assistant leader in the Civilian 
Conservation Corps the sum of 75 cents and as an employee in the 
Forest Service the sum of $5.50, less 19 cents deducted for retire- 
ment purposes. In the absence of an election by the employee, it is 
presumed that he would elect to retain the compensation under the 
position which would give him the greaier sum. 8 Comp. Gen. 261; 
A-65157, February 14, 1936. 

Accordingly, of the amount to the credit of John L. Hudson in 
the retirement fund, the central disbursing authority should be in- 
structed to draw a check in the sum of 75 cents in favor of the 
Treasurer of the United States to be deposited and covered into the 
Treasury to the credit of the appropriation “8-03/5815—Emergency 
Conservation Fund (Transfer to War, act of Mar. 31, 1933), 1933— 
March 31, 1935”, in liquidation of the employee’s indebtedness to the 
United States in that amount. 





(A-87700), (A-83089) 


CONTRACTS—RENTAL OF EQUIPMENT—TERMINATION FOR IRREGU- 
LARITIES—GOVERNMENT LIABILITY 








Where, in connection with a contract awarded upon bid submitted under other 
than bidder’s correct name, contractor furnished business coupes with de- 
tachable trunk boxes—instead of pick-up trucks of one ton capacity, as 
required by the contract—which were used for a short period for inspec- 
tion purposes only. by a purty said to be the bidder’s husband and also 
assistant to the bidder’s brother, a municipal officer, and the contract was 
cancelled, after investigation, on the basis of gross irregularities in its ful- 
fillment, and contractor debarred from further bidding for a specified 
period, payment may not be made of rental claimed for use of the vehicles, 
notwithstanding contractor’s contention that contract required inspection 
on delivery and that there was some delay in administrative inspection. 


Acting Comptroller General Elliott to Mrs. Lester Lee, September 11, 1937: 


There has been considered your letter of May 19, 1937, requesting 
review of settlement of April 15, 1937, which disallowed your claim 
no. 0628623, in the amounts of $60.80 and $46.40, an aggregate of 
$107.20, claimed to be due as rental on two Plymouth “trucks” rented 
to the Treasury Department Procurement Office, Milwaukee, Wis., for 
use of the Works Progress Administration between June 5 and 
15, 1936, under contract no. ER—Tps—53-8326, June 5, 1936. 
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Your claim and your request for review are in substance that you 
filled out a bid form for two 1-ton Plymouth pick-up trucks; that a 
pick-up truck is normally understood to be a truck box on the rear of 
a coupe; that Plymouth does not make a 1- to 2-ton truck; that your 
bid was made out in accordance with instructions of an employee of 
the Procurement Office; that the equipment furnished was exactly as 
represented and was exactly what was wanted by the department oper- 
ating the project; that your contract clearly stated “subject to in- 
spection on delivery”; that you delivered the vehicles into the custody 
of two United States Government employees; and that they were 
used by the Government a total of 134 hours at a rental of 80 cents 
per hour. 

The record shows that under date of May 15, 1936, you submitted a 
bid under the name of E. J. Nelson—why you did not use your correct 
name, Mrs. Lester Lee, is not shown—offering to rent the Govern- 
ment two 1936 model Plymouth trucks of 1-ton and less than 2-ton 
capacity, with pick-up body, without operator, at 80 cents per hour. 
The bid form provided in part that— 

All projects in Wisconsin will work five (5) days a week—Saturday to be con- 
sidered as a holiday—no rental being paid for bare equipment on Sundays and 
ne cibeiti of trucks offered shall be the manufacturer’s rated capacity. 

* * * All equipment shall be subject to inspection and acceptance prior 
to assignment by the administrative officer in charge of the project on which the 
equipment is to be used. 

Your offer was accepted, and purchase orders were issued June 5, 
1936, by A. E. Todd, deputy procurement officer. It appears that one 
of the vehicles was used by one Mike MacDonald, an employee of the 
Works Progress Administration, and that the other was used by Lester 
Lee, said to be your husband and assistant to your brother, who is 
reported as being commissioner of public works for the city of Mil- 
waukee, and an employee of the city, and that both vehicles were used 
for inspection purposes. There is no evidence that either was used 
as a truck—that is, for the transportation of freight equipment or 
other material, such as trucks in the recognized acceptation of that 
term are built, equipped, and ordinarily used to transport. 

Within a short time the transaction was ‘investigated, apparently 
at the instance of officials of the Works Progress Administration, the 
fact was discovered and reported that the vehicles furnished by you 
were Plymouth business coupes “with small, detachable bodies in- 
serted in the tonneau”, and that the vehicles were being used for in- 
spection work—apparently as passenger conveyances—and not for 
hauling purposes. Thereupon the two automobiles were removed from 
Works Progress Administration service for the reason that they were 
not trucks and were not of 1-ton capacity, and your contract was im- 
mediately canceled. At a later date, to wit, on December 24, 1936, 
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you were notified that, based on an official report, it reasonably 
appeared that you had been guilty of gross irregularities in fulfilling 
the contract here involved of such a nature as to warrant the Pro- 
curement Division, Treasury Department, in refusing to give con- 
sideration to any bid submitted by you for a period of 1 year, and 
that you were debarred from bidding under Government invitations 
issued by that Division for a period of 1 year from December 24, 
1936. 

You undertook by your bid to furnish the Government with pick- 
up body trucks of at least 1-ton capacity. When your bid was ac- 
cepted June 5, 1936, it constituted a contract binding you to that 
effect. While the schedule provided that equipment delivered would 
be “subject” to inspection and acceptance by the administrative offi- 
cer in charge of the project, prior inspection and acceptance was 
not a requisite of the contract, and the Government was privileged 
to rely upon your undertaking to furnish trucks as described by you. 
When you did not furnish pick-up trucks of 1-ton or more capacity 
you did not comply with your contract, which was canceled im- 
mediately upon inspection by authorized representatives of the 
Works Progress Administration and discovery of the fact that the 
automobiles were Plymouth business coupes with detachable trunk 
boxes, as administratively reported to this office. 

Your furnishing such automobiles was not a compliance with 
your contract, did not operate to entitle you to payment of 80 cents 
per hour, for rental of vehicles not complying with the contract, 
or to justify charging appropriated moneys of the United States for 
payment to you in any amount. The vehicles furnished were not 
such as you were obligated by your contract to furnish, and that 
they were not such as were required by the Government was suffi- 
ciently evidenced by the immediate removal of the vehicles from 
Works Progress service upon disclosure of the fact to responsible 
representatives of the Works Progress Administration that you had 
furnished coupes instead of trucks. 

It may be observed that your invoices charged the Government 
with rental of one vehicle for 8 hours on June 6 and 9 hours on 
June 13, 1936, and with rental of the other vehicle for 8 hours on 
June 13, 1936, at 80 cents per hour. June 6 and June 13, 1936, fell 
on Saturday and by the express terms of your contract you were 
not to be paid rental for those days. During the week beginning 
Monday, June 8, you charged rental on one vehicle for 3 days of 8 
hours each and 3 days of 9 hours each, a total of 51 hours, and 
on the other vehicle for 6 days of 8 hours each, or 48 hours. The 
regulations of the Works Progress Administration in effect in June 
1936 limited working hours on projects to 8 hours per day and 40 
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hours per week. The rental charges for the two automobiles during 
the said week, therefore, apparently were for 11 hours and 8 hours 
more than the regulations permitted workers to be employed. 
Whether and why the “trucks” were operated more than the maxi- 
mum number of hours permitted does not appear. See section 35 
of the act of March 4, 1909, 35 Stat. 1095, as amended by the act 
of October 23, 1918, 40 Stat. 1015. 

Upon the facts presented there appears no legal basis for pay- 
ment to you in any amount, and the disallowance of April 15, 1937, 
must be and is sustained. 


(A-88636) 


‘TRANSPORTATION—AIR TRAVEL—BUS FARE IN COMPARATIVE COST 
COMPUTATIONS 


The use of bus fare in computing the amount to be allowed for air travel under 
paragraph 8 of the Standardized Government Travel Regulations, is 
proper where rail or steamer transportation is not available over the most 
economical usually traveled route. 


Acting Comptroller General Elliott to the Secretary of Agriculture, September 
11, 1937: 


Your letter of August 26, 1937, is as follows: 


Reference is made to the preaudit difference statement, form 117 B, General 
Aceounting Office, schedule no. 11-F.C—-2-2191, dated January 8, 1937, relating to 
the travel reimbursement account of Mr. VanWinkle. The matter was referred 
te the Andit Division of the General Accounting Office as a test case. 

it appears that Mr. VanWinkle was to travel between Portland, Oregon, and 
Malad City, Idaho. He elected to travel by air, and in the preparation of his 
comparative cost statement the Audit Division routed the traveler by rail from 
Portland to Pocatello and by bus from Pocatello to Malad City, the reason for 
this being that in order to make the entire trip by rail the employee would have 
to travel an additional one hundred miles and go by way of Brigham City, 
Utah. 

It has been the opinion of this Department that, inasmuch as the standard- , 
ized Government travel regulations specifically provide that travel by air may 
be used in the absence of an emergency where the cost thereof, less subsistence 
allowance and salary saved, does not exceed the cost of “rail or steamer trans- 
portation and Pullman, and/or state room fare between the points of travel”, 
the only proper basis for a comparative cost statement would be air travel 
against rail or steamer travel and would not permit the inclusion ofthe cost of 
travel by bus in place of the other methods of transportation mentioned in the 
regulations. 

It is requested, therefore, that you review the above mentioned preandit 
difference statement of Mr. VanWinkle and render a decision thereon so that 
the proper procedure may be followed in the future in making this particular 
trip. 


The basic rule for travel by Government employees is stated in 
paragraph 9 of the Standardized Government Travel Regulations, 
that is, that “All travel must be by the most economical usually 
traveled route.” While paragraph 8 permits air travel when the 
cost thereof does not exceed the cost by rail or steamer, such compari- 
son must be read in connection with paragraph 9; that is, provided 
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rail or steamer is available over the most economical usually traveled 
route. In this connection see 16 Comp. Gen. 668. Travel between 
Malad City and Pocatello by bus would appear to be the most eco- 
nomical usually traveled route, as to have traveled by all rail would 
have required an additional 100 miles by way of Brigham City, 
Utah. Under the circumstances, therefore, the use of bus fare for 
computing the amount to be allowed for air transportation was 


proper. 
You are advised accordingly. 


(A-88684) 


CONTRACTS—FOREIGN PRODUCTS—DOMESTIC MANUFACTURE FROM 
FOREIGN MATERIAL 


Articles manufactured in the United States from foreign rubber are entitled to 
preference in the award of Government contracts over similar articles 
produced by a foreign manufacturer, unless the cost of the domestic articles 
is administratively determined to be unreasonable. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 11, 1937: 


There has been received your letter of August 30, 1937, as follows: 


Section 2, title III, Public, No. 428, 72d Congress [approved March 2, 1933, 47 
Stat. 1520, 1521], reads as follows: 

“Notwithstanding any other provision of law, and unless the head of the 
department or independent establishment concerned shall determine it to be 
inconsistent with the public interest, or the cost to be unreasonable, only such 
unmanufactured articles, materials, and supplies as have been mined or pro- 
duced in the United States, and only such manufactured articles, materials, 
and supplies as have been manufactured in the United States substantially all 
from articles, materials, or supplies mined, produced, or manufactured, as the 
case may be, in the United States, shall be acquired for public use. This sec- 
_ tion shall not apply with respect to articles, materials, or supplies for use out- 
side the United States, or if articles, materials, or supplies of the class or kind 
to be used, or the articles, materials or supplies from which they are manu- 
factured, are not mined, produced, or manufactured, as the case may be, in 
the United States in sufficient and reasonably available commercial quantities 
and of a satisfactory quality.” 

Your attention is invited to that part of section 2, supra, which provides in 
effect, with respect to manufactured articles, that unless the cost be unreason- 
able, only such manufactured articles, materials, and supplies as have been 
manufactured in the United States substantially all from articles, materials, 
and supplies mined, produced, or manufactured, as the case may be, in the 
United States, shall be acquired for public use, and it is requested that you 
advise under what circumstances, if any, this provision may be construed to 
mean that preference shall be given to an article manufactured in the United 
States from foreign raw material when offered in competition with an article 
manufactured in a foreign country. To illustrate, the Veterans’ Administra- 
tion purchases catheters which are made from rubber and rubber is not pro- 
duced in the United States, but bids are received for supplying catheters made 
in the United States and for supplying catheters of foreign manufacture. In 
both cases the catheters are manufactured from raw material not produced in 
the United States. 


The second sentence of the above-quoted section 2 of the act of 
March 3, 1933, provides, in effect, that said section shall not apply 
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if the articles, materials, or supplies from which the articles required 
are manufactured “are not mined, produced, or manufactured, as 
the case may be, in the United States.” However, the section as a 
whole clearly indicates that the intent is to protect not only the 
domestic miner or producer but also the domestic manufacturer. In 
the instance you present, while the material—rubber—is not produced 
or manufactured in the United States, the finished rubber products 
are manufactured both within and without the United States and, 
in the circumstances, the domestic manufacturer’s finished rubber 
products from foreign rubber are entitled to preference in the award 
of Government contracts over the same products produced by the 
foreign manufacturer, unless the cost of the domestic article is unrea- 
sonable—a matter for administrative determination. 14 Comp. Gen. 
601. 
You are advised accordingly. 


(A-3551) 


CHECKS—INDORSEMENTS UNDER GENERAL POWER OF ATTORNEY— 
CIVILIAN RETIREMENT ANNUITY PAYMENTS 


Indorsement, under a general power of attorney in favor of a reputable bank 
or trust company, of Government checks drawn in payment of annuity to 
a retired civilian employee—as distinguished from payment of a gratuity— 
is authorized, provided the general power of attorney is renewed every 
12 months. 4 Comp. Gen. 361, und A-3551, March 21, 1925, modified. 


Acting Lomotvetiar General Elliott to the Secretary of the Treasury, September 
1 3 


Your letter of September 3, 1937, received September 7, 1937, is as 
follows: 


There is transmitted herewith for appropriate action a letter dated August 27, 
1937, from Charles Sorensen to the Treasurer of the United States, in which he 
requests permission for his civil service annuity checks to be endorsed by the 
Bank of Hawaii at Honolulu for deposit to his account. 

It appears from the facts as stated in his letter that the execution of a 
specific power of attorney for each check, which, under your decisions of October 
7, 1924, and March 21, 1925, A-3551, is the requirement for annuity checks, would 
be impracticable in this case. 

It will be appreciated if a copy of your decision in the matter is furnished this 
office. 

Mr. Sorensen has been advised of this reference. 


The letter dated August 27, 1937, from Mr. Sorensen to the Treas- 
urer of the United States, is as follows: 


As a retired employee of the Government I receive monthly civil service retire- 
ment checks in the amount of $70.83. 

About the first of October, this year, I am planning to take an extended cruise 
of probably two and one half years, from Honolulu, Hawaii, my present home, 
through the South Sea Islands and around the world, It will be necessary for 
me to have available the proceeds of the monthly retirement checks. In view of 
the fact that I am sailing my own vessel and cannot be reached at any given 
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port at any particular time, it will not be possible for the checks to be mailed to 
me direct. 

While I am aware of the ruling of the Comptroller General of the United States 
that annuity checks must be endorsed by the payee personally or a specific power 
of attorney must be executed after the issuance of each check, describing the 
check in full, it will be greatly appreciated if, under the circumstances, I may be 
permitted to have my checks mailed direct to the Bank of Hawaii at Honolulu 
for deposit to my account, in order that I may be provided with a letter of credit. 
1 will be glad to execute either a general or special power of attorney authorizing 
the bank to receive, endorse, and collect the checks on my behalf, but, as you will 
note, the execution of a specific power of attorney for each check would be 
impossible. 

In view of the facts as stated, it is urgently requested that an early decision 
be made and that I be advised. 

Until further notice mail will reach me at the address appearing below, and I 
will appreciate hearing from you there. 


The decision of October 7, 1924, 4 Comp. Gen. 361, held as follows 
(quoting from the syllabus) : 


The practice of accepting endorsements under general powers of attorney on 
disbursing officers’ checks is not applicable to checks for disability compensation 
under the War Risk Insurance Act, as amended, or for other payments the right 
to which ceases with the death of the payee. In such cases the power must 
satisfy the requirements of section 3477, Revised Statutes. 


In decision of March 21, 1925, A-3551, the above-quoted rule was 
applied specifically to checks for annuity payments under the Civil 
Retirement Act. However, upon further consideration of the matter 
under the specific terms of the Civil Retirement Act, and in the light 
of the existing practice of accepting general powers of attorney for 
endorsement of checks issued for retired pay of retired military and 
naval personnel, it is believed the rule stated in the quoted and cited 
decisions may be relaxed insofar as annuity checks are concerned. 

Section 13 of the Civil Retirement Act, as amended by the act of 
May 29, 1930, 46 Stat. 477, provides as follows: 


Annuities granted under the terms of this act shall be due and payable in 
monthly installments on the first business day of the month following the month 
or other period for which the annuity shall have accrued, and payment of all 
annuities, refunds, and allowances granted hereunder shall be made by checks 
drawn and issued by the disbursing clerk for the payment of pensions in such 
form and manner and with such safeguards as shall be prescribed by the Secre- 
tary of the Interior in accordance with the laws, rules, and regulations governing 
accounting that may be found applicable to such payments. 


The Secretary of the Interior has been succeeded by the Civil 
Service Commission. 


Section 1 of the act of June 22, 1934, 48 Stat. 1201, provides as 
follows: 


That subsection (c) of section 12 of the Civil Service Retirement Act of May 
29, 1930, as amended (U. 8. C., Supp. VII, title 5, sec. 702a (c)), is amended to 
read as follows: , 

“(c) In case an annuitant shall die without having received in annuities 
purchased by the employee's contributions as provided in (2) of section 4 of this 
act, an amount equal to the total amount to his credit at time of retirement, the 
amount remaining to his credit and any accrued annuity shall be paid, upon the 
establishment of a valid claim therefor, in the following order of precedence: 

“First, to the beneficiary or beneficiaries designated in writing by such 
annuitant and recorded on his individual account; 
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“Second, if there be no such beneficiary, to the duly appointed executor or 
administrator of the estate of such annuitant; 

“Third, if there be no such beneficiary, or executor or administrator, payment 
may be made, after the expiration of thirty days from the date of the death of 
the annuitant, to such person or persons as may appear in the judgment of the 
Civil Service Commission to be legally entitled thereto, and such payment shall 
be a bar to recovery by any other person, 

“In the case of an annuitant who has elected to receive an increased annuity 
as provided in section 4 of this act, the amount to be paid under the provisions 
of this subsection shall be only the accrued annuity.” 


Section 3477, Revised Statutes, provides as follows: 


All transfers and assignments made of any claim upon the United States, or 
of any part or share thereof, or interest therein, whether absolute or condi- 
tional, and whatever may be the consideration therefor, and all powers of 
attorney, orders, or other authorities for receiving payment of any such claim, 
or of any part or share thereof, shall be absolutely null and void, unless they 
are freely made and executed in the presence of at least two attesting wit- 
nesses, after the allowance of such a claim, the ascertainment of the amount 
due, and the issuing of a warrant for the payment thereof. Such transfers, as- 
signments, and powers of attorney, must recite the warrant for payment, and 
must be acknowledged by the person making them, before an officer having 
authority to take acknowledgments of deeds, and shall be certified by the officer ; 
and it must appear by the certificate that the officer, at the time of the acknowl- 
edgment, read and fully explained the transfer, assignment, or warrant of 
attorney to the person acknowledging the same. 


The purpose of the statute was to prevent frauds upon the Gov- 
ernment. Price v. Forrest, 173 U. 8. 410; Buffalo Bayou B. & C. Ry. 
Co. v. United States, 16 Ct. Cls, 238. 

It is a transfer and assignment which carries a right and title 
that is prohibited by the statute, and it was not intended to prohibit 
a power of attorney in the nature of an authority to collect a check 
for recurrent payments authorized by law and for which an appro- 
priation has been made, not involving the payment of a gratuity, the 
checks having been issued after the periods for which the payments 
are due have expired. See Dowell v. Cardwell, Fed. Case No. 4,039; 
6 Op. Atty. Gen. 60; 15 id. 271; 17 id. 545; 22 id. 637. 

It has been on a basis of the above reasoning that this office has 
not objected to the endorsement of checks for retired pay of military 
and naval personnel under a general power of attorney. The action 
heretofore taken as to annuity checks seems to have been based pri- 
marily on the prior action prohibiting the endorsement of pension 
checks under a general power of attorney. However, the statutes 
controlling the payment of pensions, which constitute a gratuity, and 
the general principles of law applicable to such payments are not 
controlling here and form no proper basis for denying payment 
under a general power of attorney to collect a regularly recurring 
payment of annuity due pursuant to Federal statute. The prohibi- 
tion against endorsement of annuity checks under general powers of 
attorney is not necessary to protect the United States—the primary 
purpose of section 8477, Revised Statutes—for, except where an 
agency is coupled with an. interest, the authority of the agent termi- 
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nates with the death of the principal and the agent’s ignorance of 
the death of the principal is immaterial. In the circumstances no 
loss would result to the Government if annuity checks are author- 
ized to be endorsed under a general power of attorney in favor of a 
reputable bank or trust company, as the bank or trust company en- 
dorses at its own risk and as the endorsing after the death of the 
principal, the payee, is without authority, the liability of the bank 
becomes immediately operative and reclamation against it may not 
be contested. 

Accordingly, this office will interpose no further objection to the 
endorsement of annuity checks under a general power of attorney in 
favor of a reputable bank or trust company as in the instant case, 
provided that for the adequate protection of the interests of the Gov- 
ernment the general power of attorney be required to be renewed 
every 12 months. The power of attorney should be filed in the office 
of the Treasurer of the United States and a copy in the office of the 
Civil Service Commission, and the Treasurer of the United States 
should notify the disbursing authority of the receipt of all such 
powers of attorney as is now done with regard to retired pay checks, 

Mr. Sorensen and the Civil Service Commission have been fur- 
nished a copy of this decision. 


(A-82845) 


BRIDGES—TOLLS—OFFICIAL BUSINESS—SAN FRANCISCO-OAKLAND 
BAY BRIDGE—REIMBURSEMENT FOR PAYMENTS FROM PERSONAL 
FUNDS IN ABSENCE OF RECEIPTS 


Claims of employees for reimbursement for tolls paid in using the San Francisco- 
Oakland Bay Bridge which are not supported by receipts as required by 
decisions of which they were unaware at the time, should be submitted to 
the General Accounting Office for direct settlement supported by proper 
administrative reports and affidavits of the employees stating the dates of 
payments, the official character of the travel (purpose, destination, and 
travel orders), the type of vehicle used (Government or private, passenger 
or otherwise), and the amounts of toll required to be paid for passage over 
the bridge and, where reimbursement has been previously claimed by an 
employee and denied, the administrative report should cite the vouchers on 
which the items were deducted. 


Acting Comptroller General Elliott to the Secretary of the Interior, September 


Reference is made to letter dated August 25, 1937, from the Chief 
Clerk, Bureau of Mines, as follows: 


In connection with the instructions contained in volume 16 Comptroller General 
977, we have suspended charges for the payment of tolls over the San Francisco- 
Oakland Bridge. 

Now, under your decision of August 11, 1937, we are advising our employees 
that they may include the charge for toll in their personal accounts where these 
charges are accompanied by receipts showing that the toll payments were made 
under protest. 

This will take care of expenditures, since the San Francisco employees have 
been advised of the decision, but it will be appreciated if you will advise how 
amounts previously suspended from travel vouchers for toll charges over the 
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San Francisco-Oakland Bridge may be recovered. These separate charges of 
fifty cents each amount to several dollars in the aggregate; but, of course, the 
employees do not have receipts, and it is doubtful whether they can obtain them. 


In decision of May 5, 1937, 16 Comp. Gen. 977, cited in the letter, 
supra, concerning the reported refusal of the California Toll Bridge 
Authority to allow the toll-free use of the new San Francisco-Oakland 
Bay Bridge by Government personnel on Government business at 
points beyond the limits of the bridge, apparentiy contrary to the 
express conditions of the Government permit for the construction of 
the bridge, it was said— 

* * * If any employees are actually compelled to make payments from 
their personal funds for passage over the bridge on Official business, receipts 
should be taken showing such payments were made under protest and such 


receipts should be submitted to this office with proper administrative reports in 
support of any claims for reimbursement. 


In decision to the Secretary of Commerce dated August 11, 1937, 
A-82845, 17 Comp. Gen. 132, concerning the matter, it was said— 


It may be further stated in this connection, in view of the circumstances re- 
lated in your letter, that employees who may be compelled to pay tolls from 
their personal funds for passage over the bridge on official business may be 
reimbursed by Government disbursing officers, if payment is otherwise correct 
and proper, where the reimbursement voucher is supported by an administrative 
statement showing the charges were incurred on official business, and by receipts 
taken by the employees showing that the toll payments were made under protest. 


In cases such as those referred to in the Chief Clerk’s letter, supra, 
where before being apprised of those decisions employees made toll 
payments from their personal funds for passage over the bridge on 
official business without taking receipts, claims for reimbursement 
may be submitted to this office for direct settlement. Any such claims 
should be supported by proper administrative reports and by the 
employee’s affidavit stating the date of the payment or payments, the 
official character of the travel (purpose, destination, and travel 
orders), the type of vehicle used (Government or private, passenger 
or otherwise), and the amount of toll he was required to pay for 
passage over the bridge. Such affidavits should be fully detailed and 
explicit as they may be used by the Government in lieu of receipts to 
obtain a refund from the California Toll Bridge Authority in the 
event the matter is finally determined favorably to the Government. 
If reimbursement has heretofore been claimed by the employee, the 
administrative report should cite the vouchers on which the items 
were deducted 

You are advised accordingly. 


(A-88755) 


APPOINTMENTS AND PROMOTIONS—PRESIDENTIAL APPOINTEES AND 
PER DIEM EXPERTS—SOCIAL SECURITY BOARD APPROPRIATION 
LIMITATIONS 


An actuarial consultant of the Social Security Bcard who received his com- 
mission several days after nomination by the President and confirmation 
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by the Senate is not entitled to compensation for the period prior to the 
date the commission was issued, as neither the nomination nor the eon- 
firmation is an appointment but serves only to indicate the purpose of the 
President to appoint and the consent of the Senate that the appointment 
may be made thereafter. 17 Comp. Gen. 29, distinguished. 

The Independent Offices Appropriation Act, 1988, 50 Stat. 329, 344, reqniring 
that certain experts and attorneys of the Social Security Board be ap- 
pointed by the President, by and with the advice and consent of the Senate, 
contains no prohibition against administrative promotion of an officer or 
employee properly appointed as required by the act, within the salary range 
of his grade as long as he holds the same position to which so appointed, 
provided such promotion does not violate the terms of the so-called average 
provision as it appears in section 2 of the act, supra, 50 Stat. 352. 

The provision of the Independent Oflices Appropriation Act, 1938, 50 Stat. 329, 

344, that compensation in excess of a stated amount may not be paid ex- 

perts and attorneys of the Social Security Board unless appointed by the 

President, by and with the advice and consent of the Senate, is not appli- 

cable to appointments by the Board on a per diem “when actually em- 

ployed” basis which specifically limit the number of days of employment 
per year so that the total possible annual compensation is less than the 
amount stated in the said provision. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, Sep- 
tember 14, 1937: 


There has been presented to this office for preaudit pay-roll vouch- 
ers nos. 1049, 1050, and 1051 of the Social Security Board, admin- 
istratively approved, the first in favor of William R. Williamson, 
covering period July 6 to August 31, 1937; the second in favor of 
Marion H. Hedges, covering period July 1 to 31, 1937; and the 
third in favor of Thomas J. Duffy, Walton H. Hamilton, and E. 
Wight Bakke, covering period July 1 to August 15, 1937. 

Accompanying the vouchers is the following administrative state- 
ment: 


The attached pay rolls for personal services, vouchers nos, 1049, 1050, and 
1051, are transmitted herewith with request for approval by the General 
Accounting Office. 

The appropriation of the Social Security Board for the fiscal year ended June 
80, 1988 (Public, No. 171, 75th Congress), provides among other things that 
“none of the funds herein appropriated under the heading ‘Social Security 
Board’ shall be used to pay the salary of any expert or attorney receiving com- 
pensation of $5,000 or more per annum unless and until such expert or attorney 
shall be appointed by the President, by and with the advice and consent of the 
Senate.” 

Voucher no. 1049 


The following case reflects a change in rate of pay within the same position, 
the employee having been nominated for this position by the President and 
confirmed by the Senate in accordance with the foregoing requirement in the 
appropriation act of the Social Security Board: 

“Change of status for William R. Williamson from actuarial consultant to 
the Board; P-7, $6.500; headquarters, Washington, D. C.; to actuarial con- 
sultant to the Board, P-7, $7,500; headquarters, Washington, D. C.; effective 
Angust 10, 1937” (Board minutes, June 22, 1937). 

Mr. Williamson was employed as actuarial consultant to the Board on a 
contractual basis at $50.00 per diem during the fiscal year ended June 30, 1937. 
The Board on July 6, 1937, approved his appointment as actuarial consultant 
to the Board; P-7, $6.500 per annum. In accordance with the requirements of 
the appropriation act of the Social Security Board, the President submitted his 
name to the Senate for confirmation and the Senate confirmed his appointment 
on August 3, 1937. Thereafter the Board took the action above indicated, which 
merely effected a change in his salary rate within the range of pay for the 
same position. 
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Voucher nos. 1050 and 1051 


From the information furnished below it will be noted that in each case the 
per diem rate is for a maximum period of 200 days throughout the fiscal year 
1939, as specified in the minutes of the Board, so that the total compensation 
in each case is less than $5,000 per annum: 

“Change of status for Marion Hedges, senior labor consultant, from annual 
salary basis of $5,400 to per diem rate of $15.00 per diem when actually em- 
ployed, such employment not to exceed 200 days in any fiscal year” (Board 
minutes, June 22, 1937). Although the compensation of $15.00 per diem repre- 
sents a rate of pay of approximately $5,400 per annum, the terms of the 
employment as restricted by action of the Board to a total of 200 days render 
the maximum payment not in excess of $3,000. 

“Change of status for Thomas J. Duffy, special adviser on unemployment 
compensation, from annual salary basis of $8,000 to per diem rate of $22.22 
per diem when actually employed, such employment not to exceed 200 days 
in any fiscal year” (Board minutes, June 22, 1937). Although the compensa- 
tion of $22.22 per diem represents a rate of pay of approximately $8,000 per 
annum, the terms of the employment as restricted by action of the Board to 
a total of 200 days render the maximum payment not in excess of $4,444. 

“Change of status for Walton H. Hamilton, special economic consultant, from 
annual salary basis of $8,000 to per diem rate of $22.22 per diem when actually 
employed, such employment not to exceed 200 days in any fiscal year” (Board 
minutes, June 22, 19387). Although the compensation of $22.22 per diem repre- 
sents a rate of pay of approximately $8,000 per annum, the terms of the 
employment as restricted by action of the Board to a total of 200 days render 
the maximum payment not in excess of $4,444. 

“Change of status for Z. Wight Bakke, principal consulting economist, from 
annual salary basis of $6,500 to per diem rate of $18.05 per diem when actually 
employed, such employment not to exceed 200 days in any fiscal year” (Board 
minutes, June 22, 1937). Although the compensation of $18.05 per diem rep- 
resents a rate of $6,500 per annum, the terms of the employment as restricted 
by action of the Board to a total of 200 days render the maximum payment 
not in excess of $3,610 per annum. 

In each of the cases set out above, where there has been no Presidential 
appointment, the action of the Board contemplates intermittent employment 
throughout the entire year. In the opinion of this office, the limitation quoted 
at the beginning of the administrative notes requires confirmation where per- 
sons are “receiving compensation of $5,000 or more per annum”, and is there- 
fore different from the provisions immediately preceding it which refers to 
“rates of pay.” 


The Independent Offices Appropriation Act, 1938, approved June 
28, 1937, Public, No. 171, at 50 Stat, 344, contains the following pro- 
visos under the heading “Social Security Board”: 


* * * Provided further, That no salary shall be paid for personal services 
from the money herein appropriated under the heading “Social Security Board” 
in excess of the rates allowed by the Classification Act of 1923, as amended, 
for similar services: Provided further, That this proviso shall not apply to the 
salaries of the Board members: Provided further, That none of the funds 
herein appropriated under the heading “Social Security Board” shall be. used 
to pay the salary of any expert or attorney receiving compensation of $5,000 
or more per annum unless and until such expert or attorney shall be appointed 
by the President, by and with the advice and consent of the Senate. 


Referring to voucher no. 1049, it appears that Mr. Williamson 
served up to June 30, 1937, on a contractual per-diem basis and was 
not on July 1, 1937, holding the office to which thereafter appointed. 
His nomination to a position allocated in grade P-7 with salary 
range from $6,500 to $7,500 per annum, was confirmed by the Senate 
August 3, 1937, and his commission issued under date of August 6, 
1937. It is understood he had previously entered on duty. 
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In decision of the Comptroller of the Treasury dated April 5, 
1921, 27 Comp. Dec. 861, 862, it was stated : 

The nomination is not an appointment; neither is the confirmation. The 
nomination and confirmation serve but to indicate the purpose of the President 
to appoint and the consent of the Senate that the appointment may be made 
thereafter. They do not divest the Executive authority of the discretion to 
withhold the actual appointment. That discretion may be exercised at any 
time before the commission is actually signed. The signing of the commission, 
after the nomination and confirmation, consummates the appointment so far 
as the appointing power is concerned. Marbury v. Madison, 1 Cr., 187; United 
States v. Le Baron, 19 How., 78; Glavey v. United States, 182 U. 8., 595; 4 Op. 
Atty. Gen., 218. Prior to such consummation the appointee can not accept or 
hold the office and is not entitled to the salary attached thereto. 


See also 2 Comp. Gen. 373 and 7 id. 96. 

Accordingly, under the plain terms of the statute, Mr. Williamson 
is not entitled to any compensation for the period from July 6 to 
August 5, 1937, inclusive. This case is to be distinguished from the 
cases considered in decision of July 14, 1937, 17 Comp. Gen. 29, 
involving experts and attorneys of the Social Security Board who 
were properly appointed prior to July 1, 1937, in accordance with 
section 703 of the Social Security Act of August 14, 1935, and who 
continue to hold the same position, having been subsequently ap- 
pointed thereto by the President, by and with the advice and con- 
sent of the Senate. 

With respect to the period subsequent to August 5, 1937, there is 
nothing expressed or implied in the appropriation act prohibiting 
the administrative promotion of an officer or employee properly ap- 
pointed as required by the act within the salary range of his grade 
as long as he holds the same position to which so appointed. How- 
ever, such a promotion may not violate the terms of the so-called 
average provision. See section 2 of the said act of June 28, 1937. 
There has not been presented to this office any administrative cer- 
tificeate or other evidence to show that the promotion of Mr. Wil- 
liamson effective August 10, 1937, did not contravene the average 
provision. 

For reasons above stated, voucher no. 1049 may not be certified 
for payment on the present record. 

Referring to vouchers 1050 and 1051, this office has held that when 
a definite limitation on employment is made in the appointment or 
contract of employment to a specific number of hours per day, or 
days per week, month, or year, and the appointment or contract 
of employment provides for payment of compensation only “when 
actually employed”, the dual compensation statute of 1916 (section 
6 of the act of May 10, 1916, as amended by the act of August 29, 
1916, 39 Stat. 582) is not applicable if the total amount of compen- 
sation possible to be paid for the year does not exceed $2,000. 24 
Comp. Dec. 350, 351; 11 Comp. Gen. 200; 12 id. 583; 15 id. 751; 
decision of June 5, 1937, A-86713 and decision of April 22, 1937. 
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A-85168. The same rule may be applied under the statute here 
involved. As the appointments or terms of employment of the four 
employees whose names appear on these two vouchers preclude their 
“receiving compensation of $5,000 or more per annum”, vouchers nos. 
1050 and 1051 will be certified for payment in the absence of other 
objections and returned through the usual channels. 


(A-88466) 


CONTRACTS—FOREIGN PRODUCTS—FUEL OIL—NAVY DEPARTMENT 
APPROPRIATION LIMITATIONS 


The provisions of the acts of June 8, 1936, 49 Stat. 1410, and April 27, 1937, 50 
Stat. 108, against purchase by the Navy Department, for specified purposes, 
of “any kind of fuel oil of foreign production”, prohibit the purchase of fuel 
oil processed or refined from crude oil obtained from wells outside the United 
States or its possessions—the word “production” having reference to the 
taking of the crude petroleum from the land as well as the process of refine- 
ment or later manufacture into fuel oil, etc. Decisions construing the Buy 
American Act of March 3, 1933, 47 Stat. 1520, 1521, distinguished. 


Acting Comptroller General Elliott to the Secretary of the Navy, September 


There has been received your letter of August 17, 1937, requesting 
decision whether under the act of June 3, 1936 (49 Stat. 1398), and 
Public, No. 54, Seventy-fifth Congress, approved April 27, 1937 (50 
Stat. 96), making appropriation for the support of the Navy Depart- 


ment and the naval service, the Judge Advocate General of the Navy 
is correct in the conclusion reached by him in an opinion of August 14, 
1937, a copy of which you forwarded to this office, that it is sufficient 
compliance with the law for fuel oil to have been processed or manu- 
factured in the United States, even though the crude oil may have 
been imported from a foreign country. 

As pointed out by the Judge Advocate General in his opinion of 
August 14, 1937, the act approved June 3, 1936 (49 Stat. 1398), and 
Public, No. 54, Seventy-fifth Congress, approved April 27, 1937 (50 
Stat. 96), in making appropriations for the Navy Department and the 
naval service for the ensuing fiscal year similarly provided : 

* * * That no part of this appropriation shall be available, any provision 
in this act to the contrary notwithstanding, for the purchase of any kind of 
fuel oil of foreign production for issue, delivery, or sale to ships at points either 
in the United States or its possessions where oil of the production of the United 
States or its possessions may be procurable, notwithstanding that oil of the 
production of the United States or its possessions may cost more than oil of 
foreign production, if such excess of cost, in the opinion of the Secretary of the 
Navy, which shall be conclusive, be not unreasonable. 

In fact, commencing with the Navy Appropriation Act of February 
28, 1931 (46 Stat. 1481, 1442), for the fiscal year ending June 30, 1932, 
the use of each annual appropriation for the purchase of fuel oil has 
been so limited. The Navy Department fuel-oil specifications for that 
fiscal year quoted the exact terms of the act and required bids sub- 
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mitted on any other basis to so specify ; i. e., see contract no. NOs 22117 
of May 21, 1931, with the Standard Oil Co. of New Jersey. 

The limitation in the annual appropriation acts has specific appli- 
cation to the purchase of fuel oil for the Navy, and under the general 
rule that where a specific statute is applicable there may not be applied 
the terms of a general statute, there is not for application the more 
general terms of the Buy American Act of March 3, 1933 (47 Stat. 
1520, 1521). The above-quoted terms of the annual appropriation acts 
are unlike the Buy American Act of March 3, 1933, in that while the 
latter act requires products to be manufactured substantially all from 
materials mined or produced in the United States, the appropriation 
acts make no exception whatever, and this apparently for the reason 
that it was well known the United States had large quantities of 
crude oil from which gasoline and fuel oil could be manufactured. 
Decisions interpreting the act of March 3, 1933, may not be considered 
as controlling in interpreting the dissimilar terms of the appropriation 
acts, 

The Judge Advocate General has reached the conclusion that the 
words “production” and “manufacture” have been held by the courts 
to be synonymous and that when the fuel oil is manufactured in the 
United States, even though from foreign crude, the finished product 
is a “production of the United States or its possessions” within the 
meaning of the 1936 and 1937 appropriations for the support of the 
Navy Department and the naval service. 

Such conclusion cannot be accepted as a correct interpretation 
of the law. The crude oil is the basis or whole substance of the 
fuel oil. The processing is merely to adapt to a particular use 
without material change. The Supreme Court of the United States 
has referred in many decisions to the extraction of crude oil from 
wells, etc., in the land as the production of oil. See Ohio Oil Com- 
pany v. Indiana, 177 U. 8. 190; Mason v. United States, 260 U. S. 
545, 556; Mid-Northern Oil Company v. Walker et al., 268 U. S. 45; 
and Pan American Company v. United States, 273 U. S. 456; Mam- 
moth Oil Company vy. United States, 275 U. S. 13, 32, 35, 37, 41, 
47; Panama Refining Company v. Ryan, 293 U. S. 388. Provision 
is made in the Internal Revenue laws for the depreciation of wells 
due to the production of oil and gas; that is, the taking of the crude 
product from the land, 

In view thereof it properly cannot be concluded that the pro- 
hibition against the purchase “of any kind of fuel oil of foreign 
production”—when there may be procurable at reasonable excess 
cost fuel oil of the production of the United States or its posses- 
sions—was intended to be limited to the refining process, however 
slight, or to the mere manufacture in the United States of fuel oil, 
even though such fuel oi] was made from, or included substantial 
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amounts of foreign crude. The term “production” of fuel oil must 
be given the ordinary accepted meaning which includes the taking 
from the land of the crude petroleum as well as the process of refine- 
ment or later manufacture into fuel oil, etc. Uses of the appropria- 
tions may be approved only on that basis. 

You are informed accordingly. 


(A-88804) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—TEMPORARY DUTY FOR 1 WEEK 


One week’s temporary duty in Germany performed by Navy enlisted man 
under orders while en route from Russia to the United States upon 
change of station, is a “substantial period of time” within the meaning 
of that term as explained in 16 Comp. Gen. 156 in connection with the 
computation of exchange losses, and any exchange loss for the period 
of temporary duty should be computed at the rate applicable in Germany 
for the last day of duty in that country. 


a page General Elliott to the Secretary of the Navy, September 
15, 1937: 


Your letter of September 3, 1937, requested decision upon the ques- 
tions presented in a letter, dated July 30, 1937, from the naval attaché 
at Berlin, Germany, as follows: 


1. With reference to recent rulings of the Comptroller General regarding 
the computation of foreign exchange relief while an officer is in a travel status, 
the following specific case is presented with the request that the Department 
refer the question involved to the Comptroller General in order that an appro- 
priate ruling may be obtained. ' 

2. In a memorandum from the Bureau of Supplies and Accounts (reference 
“a”) regarding the computation of foreign exchange relief in the case of an 
officer on duty in Riga, Latvia, who reported in Berlin and was detached two 
days after his departure from Riga, the Bureau stated: 

“This officer was in a travel status subsequent to (his departure from Riga). 
His reporting to and detachment at Berlin was for administrative purposes 
only and did not constitute a change of duty stations for exchange relief com- 
putation purposes, Similarly, when an officer is ordered to a duty station 
located in a country other than Germany, and reports at Berlin for admin- 
istrative purposes, he is considered in a travel status until he reports to the 
duty station to which ordered. In such cases exchange relief will be com- 
puted at the exchange rate in effect at the end of the month during which the 
officer reports for duty, based on the currency of the country in which duty 
station is located, including the entire period of travel.” 

8. Albert Fred Hampel, CEM (AA), U. S. Navy,-was on duty at the Amer- 
ican Embassy in Moscow and was ordered to duty in the United States. 
While in Russia, he was paid foreign exchange relief on the basis of the French 
frane in accordance with the stipulations of Executive Order No. 7312, dated 
March 9, 1936. The percentage of loss sustained on this basis is approxi- 
mately 14%. This man's accounts were carried by the naval attaché, Berlin, 
who directed him to report in Berlin for one week’s temporary duty while en 
route to his new duty station, i. e., Receiving Station, Washington, D. C. 

4. If the instructions contained in the Bureau of Supplies and Accounts 
memorandum quoted in paragraph 2 are applied, this man could collect no 
foreign exchange relief from the date of his departure from Russia inasmuch 
as no foreign exchange relief accrues at his new “duty station” (Washington, 
D. C.). Does the “temporary duty” in Berlin, however, constitute a new duty 
station which would entitle him to claim foreign exchange relief at the Ger- 
man rate, or is he considered in his original duty status until he is definitely 
detached at Berlin? Since the appreciation of Russian currency, computed at 
the rate of the French franc, is very small in comparison with that of German 
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currency, this man would be subjected to a very heavy loss during the period 
of his temporary duty in Berlin, if such foreign exchange relief were computed 
at any rate other than that of Germany. 

5. Two certified copies of Hampel’s orders are forwarded herewith as 
illustration. 


In 14 Comp. Gen. 577 it was held (quoting from the syllabus) : 


The loss due to appreciation of foreign currency during a period an officer 
or employee is assigned to duty in a foreign country or when traveling 
through a foreign country on official business is for computation at the basic 
rate prescribed for the particular country in which the officer or employee is 
actually located for official purposes. 


The foregoing decision was amplified in 14 Comp. Gen. 857, in which 
it was held (quoting from the syllabus) : 


Reimbursement of salary losses incurred by an officer or employee travel- 
ing but not stationed in a foreign country is confined to amounts actually 
converted for expenditure and must be based upon evidence of actual conver- 
sion and at the rate of exchange at which the conversion was effected. 

Losses upon per diem in lieu of subsistence are to be computed at the 
exchange rate in force for the particular country on the last day of travel 
within that country, or if the period extends over one month, on the last day 
of each month within the travel period. 


In decision of June 23, 1936, 15 Comp. Gen. 1123, it was held 
(quoting from the syllabus) : 


Exchange losses upon salaries and per diem in lieu of subsistence of diplo- 
matie officers on temporary duty for a substantial period of time in a foreign 
country other than that in which stationed are for computation, in the case of 
salaries, at the rate applicable at the place at which located on the last day 
of the respective months involved, and, in the case of per diem, at the rate 
applicable at the temporary station. 


In decision of August 20, 1936, to you, 16 Comp. Gen. 156, it was 
held (quoting from the syllabus) : 


The words “substantial period of time”, as used in decision of April 6, 1936, 
A-72752, quoted in decision in 15 Comp, Gen. 1125, in connection with the com- 
putation of exchange losses of officers and employees traveling in foreign coun- 
tries, mean any period in excess of that required for mere transit through a 
particular country. 


Applying the foregoing decisions to the case of Albert Fred 
Hampel, C. E. M., you are advised that for the period of temporary 
duty in Germany—which covers a substantial period of time within 
the purview of the decision, 16 Comp. Gen. 156—exchange losses to 
which he may otherwise be entitled should be computed at the rate 
applicable in Germany for the last day of his duty in that country. 


(A-88950) 


CIVILIAN CONSERVATION CORPS—ENROLLEES—PERIODS OF SERVICE 
LIMITATIONS—ACT, JUNE 28, 1937 


The limitation on the total length of time an enrollee may serve in the Civilian 
Conservation Corps, appearing in the act of June 28, 1937, 50 Stat. 319, 
establishing the corps effective July 1, 1937, is for application in futuro, 
and the term of service under such limitation may be computed without 
regard to service prior to July 1, 1937, in the corps established in connec- 
tion with the Emergency Conservation Work authorized by the act of 
March 31, 1933, 48 Stat. 22. 
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Acting Comptroller General Elliott to the Director, Civilian Conservation 
Corps, September 16, 1937: 


I have your letter of September 14, 1937, as follows: 


A very serious emergency situation has arisen in connection with the October 
first enrollment period for the Civilian Conservation Corps. 1 am bringing the 
matter to your attention on the advice of my advisory council as it appears to 
be the opinion of the councii that the Comptroller General's Office is the only 
authority that can clarify the situation. I will personally and officially appre- 
ciate your giving me a reply on this matter at your very earliest convenience, 

The 73rd Congress enacted a law (Public, No. 5, 73rd Congress) approved 
March 31, 1933, authorizing the President to create an agency for the principal 
purpose of relieving unemployment and accomplishing useful work. By Execu- 
tive order of April 5, 1933, the President appointed a Director of Emergency 
Conservation Work-to set up and administer the new organization. Under this 
act of Congress, the President’s Executive order and subsequent acts of Con- 
gress and Executive orders the Emergency Conservation Work agency continued 
te function until June 30, 1987. Under this program unmarried male citizens 
of the United States between the ages of 17 and 28, both inclusive, were enrolied 
in the organization for periods of six months with the privilege of re-enrolling 
as long as their conduct and services were satisfactory. 

On June 28, 1937, the Congress enacted new legislation (Public, No. 163, 75th 
Congress) whereby the Civilian Conservation Corps was established as a 
successor to Emergency Conservation Work. The Civilian Conservation Corps 
officially came into existence on July 1, 1987. For your ready reference, I attach 
copy of this act. Section 8 of the act contains, among other things, the following 
provision : 

“Provided further, That enrollments shall be for a period of not less than six 
months and re-enrollments (except in the case of one mess steward, three cooks, 
and one leader, in each company, and war veterans) shall not exceed a total 
term of two years.” 

The question arises as to whether junior enrollees between the ages of 17 and 
23, both inclusive, will be limited in their term of enrollment for two years from 
July 1, 1987, or will any service they may have rendered in the corps prior to 
July 1, 1937, be included in the total two year enrollment period permitted under 
the above section. As stated in the beginning this question is vital to the 
October first enrollment, and I earnestly hope that I may reccive a prompt reply 
from you. 

I attach three legal opinions on the subject; one from the Judge Advocate 
‘General of the War Department, which holds that service prior to July 1, 1937, 
must be included in the enrollees two-year limitation; another from the 
Solicitor of the Department of Agriculture; and a third from the legal counsel 
to the Director, Civilian Conservation Corps, holding contrary views. Picase 
return these opinions with your reply. 


While the term “Civilian Conservation Corps” has been employed 
in connection with the activity of the Emergency Conservation Work 
established under the act of March 31, 1933, 48 Stat. 22 (see sec. 3 of 
title I of the act of Aug. 12, 1935, 49 Stat. 596), the “corps”, as 
such, officially came into existence by the terms of the act of June 
28, 1937, 50 Stat. 319 (An act to establish a Civilian Conservation 
Corps, and for other purposes), section 1 of which act provides in 
pertinent part: 

That there is hereby established the Civilian Conservation Corps, herein- 


after called the corps, * * *: Provided, That the provisions of this act shall 
continue for the period of three years after July 1,.1037, and no longer. 


Section 18 of the act provides: 


This act, except as otherwise provided, shall take effect July 1, 12937. 













958 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


Section 4 of the act provides: 


There are hereby transferred to the corps all enrolled personnel * * * and 
obligations of the Emergency Conservation Work established under the act of 
March 31, 1933 (48 Stat. 22), as amended; * * *. 

Under the program inaugurated under the Emergency Conserva- 
tion Work the age limitation of the enrollees is stated to have been 
fixed at between 17 and 28 years, both inclusive, and the length of 
time an enrollee could serve as such was not specifically limited. 
Under the new act the age limitation (with certain exceptions not 
involved in the present submission) is fixed at between 17 and 23 
years, both inclusive, the minimum length of enrollments thereunder 
is fixed at 6 months, and the total length of time an enrollee may 
serve in the corps is limited to 2 years. The provisions of the new 
act are to continue for the period of 3 years after July 1, 1937. 

It must be presumed that at the time the new legislation was 
enacted the Congress was well aware—and it so appears from the 
legislative history—of the old program inaugurated under the Emer- 
gency Conservation Work and that when, by the new act, the Con- 
gress established the Civilian Conservation Corps and fixed, among 
other things, a limitation as to the total length of time an enrollee 
could serve in the corps such limitation was for application in futuro. 
Particularly would this appear so when viewed in the light that the 
act automatically transferred to the corps on July 1, 1937, “all 
enrolled personnel” (under the old program), referred to in section 
4 of the act as “enrolled personnel * * * of the Emergency Con- 
servation Work”, which personnel may have included many enrollees 
who had already served more than 2 years—the old program having 
then been in operation for more than 4 years. 

Accordingly, you are advised that this office will not be required 
to question otherwise proper payments to persons who may be en- 
rolled or reenrolled October 1, 1937, in the Civilian Conservation 
Corps, because of any period such enrollees may have served prior 
to July 1, 1937. : 

The three memorandum legal opinions forwarded with your letter 
are returned as requested. 


(A-88021) 


MEDICAL TREATMENT—PRIVATE—VOLUNTEER MARINE CORPS 
RESERVE OFFICER INJURED WHILE ON LEAVE OF ABSENCE 


Payment is not authorized for private medical attendance and hospital treat- 
ment rendered an officer of the Volunteer Marine Corps Reserve on active 
duty with the Civilian Conservation Corps, injured while on leave of 
absence. 


Acting Comptroller General Elliott to the Harrisburg Hospital, Inc., September 
937: 
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There has been received your request for review of settlement no. 
0658490, dated June 23, 1937, which disallowed your claim for pay- 
ment in the amount of $134.25, covering hospital care and treatment 
rendered Stephen E. Gillis from January 16, 1937, to February 13, 
1937, while on active duty with the Civilian Conservation Corps as 
first lieutenant, Volunteer Marine Corps Reserve. 

It is reported that Lieutenant Gillis received the injuries necessitat- 
ing hospitalization while away from his duty station on leave of ab- 
sence. You submit in support of your claim a copy of letter addressed 
to you February 6, 1937, by First Lt. Charles C. Trendley, Infantry 
Reserve, United States Army, advising you that the hospitalization 
of Lieutenant Gillis is authorized by the War Department and the 
obligation incurred for hospital services will be paid from Civilian 
Conservation Corps funds; also, copy of letter addressed to the Chief 
of Finance, May 13, 1937, by the Surgeon General of the Army, 
advising that the charges for treatment appear to be properly payable 
under the provisions of a letter of The Adjutant General of the Army 
dated June 1, 1934, “which authorizes the payment of accounts for 
treatment of Regular and Reserve personnel, C. C. C. duty, while on 
leave, provided misconduct is not involved.” Payment of claims 
may be made only under authority of statute or regulations issued in 
pursuance thereof, and the United States may not be bound by unau- 
thorized promises or instructions of an officer of the United States. 

Whatever are the rights of an officer of the Regular Army or an 
officer of the Officers’ Reserve Corps of the Army, this case involves 
the right of an officer of the Volunteer Marine Corps Reserve on 
active duty. 

The findings of the board of officers which investigated the injuries 
to First Lieutenant Gillis are in part as follows: 

1. On January 16, 1937, while on active duty, see exhibit E, returning from 
official leave, see exhibit F, to his proper station, V-2624th Co., C. C. C., Camp 
Cadiz, F-9, Sparks Hill, Illinois, Lieut. S. E. Gillis found route #1, the regularly 
travelled route to his station, impassable, due to local flood conditions. He 
then proceeded south on route #45 in an attempt to reach his station via 
route #45 to Vienna, route #146 to Golconda, route 34 to Karber’s Ridge, thence 
to Sparks Hill, Illinois. Lieut. Gillis departed on official leave per par. 6, 
S. O., No. 8, Headquarters, Jefferson Barracks, C. C. C. District, Jefferson 
Barracks, Missouri, dated January 11, 1937, see exhibit F, on January 14, 1937, 
and was due back to his proper station as of midnight January 16, 1937. 

2. At about 3:00 p. m., at Bloomfield, Illinois, approximately 3 miles north 
of Vienna, Illinois, at the point where route #45 passes over the C. C. C. & 
St. L. railroad tracks, by means of an overhead bridge with concrete retaining 


walls and abutments, Lt. Gillis lost control of his car and struck the west 
abutment of the fore-mentioned retaining wall. 

3. Persons unknown moved Lt. Gillis from the wreckage and carried him to 
an automobile and took him to the office of Dr. E. A. Veach, Vienna, Ill., and 
left Lt. Gillis in the doctor’s care. The parties departed without divulging 
their names or addresses. 

4. Dr. Veach administered first aid, and found Lt. Gillis to be suffering from 
the following injuries as per his affidavit attached as exhibit B: 

Fracture of the right leg; fracture of several ribs, left side of chest; lacera- 


tions of the forehead, nose, upper lip, fingers of both hands; possible skull frac- 
ture; and possible internal injuries. 
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Dr. Veach then had Lt. Gillis removed to the Harrisburg Hospital, Harris- 












Hospital approximately 10:00 p. m., January 16, 1937. Hospitalization has not 
terminated this date. 

5. Officials of the Harrisburg Hospital identified Lt. Gillis as being assigned 
to the V-2624th Co., C. C. C., through papers in his personal possession. The 
officials then notified the camp of the accident. 

6. Ist Lt. A. M. Riskin, Med-Res., proceeded from Camp Cadiz to the Harris- 
burg Hospital and examined the patient and found him to be suffering from the 
following injuries, as per his certificate marked exhibit C, attached: 

Spiral fracture of middle third of right fibula; complete fracture of fourth, 
fifth, and sixth ribs; and incomplete fracture of second and third ribs on left 
side of chest; lacerations of hands and legs and brush burn on web of left 
hand between thumb and index finger. 

7. Upon advice of attending physician, no attempt was made to obtain a state- 
ment from Lieut. Gillis until Monday, January 18, 1937, at which time he stated. 
as per attached certificate marked exhibit D, that while returning to his proper 
station from official leave he lost control of his car at a point where route #45 
crosses the C. C. C. & St. L. railroad tracks. He lost consciousness from the 
impact and has no knowledge of what transpired from the time of the accident 
until sometime Sunday, January 17, 1937, when he partially regained conscious- 
ness at the Harrisburg hospital. 

8. Records of the Harrisburg hospital and the affidavit of Dr. E. A. Veach, 
attached as exhibit B, and the certificate of Lieut. Riskin, attached as exhibit C, 
indicate that at the time of the accident Lt. Gillis was not under the influence 
of intoxicating liquors or drugs, 










































































The Board’s conclusion was in part as follows: 








1. That Lieut. Gillis left Chicago, Ill., at approximately 11:00 p, m. January 
15, 1937, and arrived at Carbondale, Ill, at approximately 6:05 a. m. January 
16, 1937. At approximately 7:30 a. m. January 16, 1937, he left Carbondale, 
driving his personal automobile, en route to his proper station. Due to local 
flood conditions and under adverse weather and road conditions, Lt. Gillis made 
numerous detours in an attempt to reach his proper station. 

2. That at about 3:00 p. m. on January 16, 1937, near Bloomfield, Il, ap- 
proximately 3 miles north of Vienna, Illinois, on route #45, Lt. Gillis, after hav- 
ing driven all day, traveling some 150 miles, apparently fell asleep, lost control 
of his car, and struck the concrete abutment of the overhead bridge. 


We thus have an officer of the Volunteer Marine Corps Reserve, 
absent from his post of duty, proceeding on his private business, who 
is injured due to his conscious or unconscious neglect of proper pre- 
cautions in driving his car; who is placed in the care of a physician 
by strangers; and who is then placed in a private hospital by the 
physician—all acting without authority from any agency of the 
United States and entirely on their own initiative—and claim is then 
made against the United States for the cost of his medical and hos- 
pital treatment. On such a state of facts, the liability of the United 
States must clearly appear from the statutes. The Marine Corps 
Reserve is created and established by section 2 of the act of February 
28, 1925 (43 Stat. 1080)— 

* * * as a component part of the United States Marine Corps, * * * 
under the same previsions in all respects (except as may be necessary to adapt 
the said provisions to the Marine Corps) as those contained in this act or which 
may hereafter be enacted providing for the Naval Reserve: Provided, That the 
Marine Corps Reserve shall consist of two classes, namely, the Fleet Marine 
Corps Reserve and the Volunteer Marine Corps Reserve, corresponding, as near 


as may be, to the Fleet Naval Reserve and the Volunteer Naval Reserve, 
respectively. 

























































































burg, Illinois, via private ambulance. Lt. Gillis was admitted to the Harrisburg. 
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Section 10 of the act provides in part: 


Officers and men of the Naval Reserve, when employed on active duty, * * * 
or when employed in authorized travel to and from such duty, * * * or 
during such time as they may. by law be required to perform active duty in 
accordance with their obligations, or while wearing a uniform prescribed for the 
Naval Reserve, shall be subject to the laws, regulations, and orders for the gov- 
ernment of the Navy. * * * 


Section 14 of the act is as follows: 


That if in time of peace any officer or enlisted man of the Naval Reserve is 
physically injured in the line of duty while performing active duty, authorized 
training duty with or without pay, or when employed in authorized travel to and 
from such duty, or dies as the result of such physical injury, he or his beneficiary 
shall be entitled to all the benefits prescribed by law for civil employees of the 
United States who are physically injured in the line of duty or who die as the 
result thereof; and the United States Employees Compensation Commission shall 
have jurisdiction in such cases and shall perform the same duties with reference 
thereto as in the cases of civil employees of the United States so injured: Pro- 
vided, That in no case shall sickness or disease be regarded as an injury within 
the meaning of this section relating to the Naval Reserve. 


The laws, regulations, and orders for the government of the Navy 
are applicable to an officer of the Volunteer Marine Corps Reserve 
when on active duty. Among those laws so applicable to him is sec- 
tion 1586, Revised Statutes (34 U. S. C. 921), as follows: 


Expenses incurred by any officer of the Navy for medicines and medical attend- 
ance shall not be allowed unless they were incurred when he was on duty and 
the medicines could not have been obtained from naval supplies or the attendance 
of a naval medical officer could not have been had. 

Whether, under the circumstances of his injuries, the officer is en- 
titled to the benefit of the provisions made in section 14 of the Naval 
Reserve Act is not for determination by this Office, but whether the 
charges are payable under the appropriation proposed—*Emergency 
Conservation Work (transfer to War), 1937—March 31, 1937”, con- 
tained in the Deficiency Appropriation Act of June 12, 1936 (49 Stat. 
1597, 1601), is a matter within the jurisdiction of this Office. The 
officer was not on duty but on leave of absence when injured, and 
section 1586, Revised Statutes, prohibits payment of the charges 
incurred for his medical attendance and hospital treatment. The 
claim was properly disallowed and on review is sustained. 


(A-88524) 


SUBSISTENCE—PER DIEM—AIR TRAVEL—DELAY BECAUSE OF 
PERSONAL ILLNESS 


A Navy officer, under orders to proceed by air requiring performance of tem- 
porary duty prior to return to regular station and authorizing per diem 
allowance in lieu of actual expenses, who, within the period of authorized 
temporary duty delay, and after completion of the temporary duty, resumes 
his journey, but returns to the temporary duty station by reason of personal 
illness, is not entitled to per diem for the period between the return and 
the date of resumption of a travel status uuder modified orders. 
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Acting Comptréller General Elliott to the Secretary of the Navy, September 
17, 1937: 


There has been received a letter from the Acting Secretary of 
the Navy dated August 4, 1937, as follows: 


There is forwarded herewith for your consideration a letter, dated July 6, 
1937, from the disbursing officer, U. S. Naval Training Station, Naval Operating 
Base, Norfolk, Va., with inclosure and accompanying indorsements, relative to 
the refusal of Lieutenant DeLong Mills, U. 8. Navy, to consent to the requested 
checkage of his pay in the amount of $66, which sum represents payment of per 
diem for 11 days made to Lieutenant Mills for the period March 30 to April 
11, 1936, while traveling, via air, under orders which required the performance 
of temporary duty. 

The per diem payment of $66 made to Lieutenant Mills has been suspended 
by the General Accounting Office in the accounts of Lieutenant Commander 
F. W. Hathaway, Supply Corps, U. S. Navy, with statement that “Not all unau- 
thorized stops of any period have been explained in detail. Delay at Anacostia, 
D. C., from Mar. 30 to Apr. 11, 1986, in excess of maximum allowance of 10 
days, therefore not entitled to payment of per diem for 11 days during period 
of such delay.” 


In the enclosed copy of orders to Lieutenant Mills it is stated that “antici- 
pated duty at Anacostia, D. C., will require more than three days.” While 
Lieutenant Mills’ return to Anacostia on April 2, 1936, shortly after his depart- 
ure from that place on the return western trip, is stated to have been “due to 
illness”, he nevertheless was able to resume the return journey, via air, prior 
to the expiration of the 11-day stop at Anacostia, but was prevented from doing 
so because of bad weather. In this connection particular attention is invited to 
the statement of Lieutenant Mills in the enclosed 1st indorsement of April 8, 1937. 

On the evidence herein presented review is requested of the action of the 
General Accounting Office in suspending in the accounts of Lieutenant Com- 
mander Hathaway, Supply Corps, the 11 days per diem payment of $66 made 
to Lieutenant Mills for the period March 30 to April 11, 1936. 

By orders of April 18, 1936, addressed to Lieutenant Mills, U. S. S. 
Chicago, he was directed to proceed by air from the naval air sta- 
tion, San Diego, Calif., to the naval air station, Norfolk, Va., and 
thence to the naval air station, Anacostia, D. C., for temporary duty 
upon completion of which to return by air and resume his regular 
duties. The orders authorized a per diem of $6 in lieu of actual 
expenses while absent from his station except during such portion 
of the journey as travel was performed by other than air transporta- 
tion. The orders further recited that “It is anticipated duty at 
Anacostia, D. C., will require more than 3 days.” 

The itinerary of travel stated on the voucher shows arrival at 
Anacostia, D. C., at 3 p. m. March 30, 1936, and departure therefrom 
at 9:10 a. m. April 11, 1936, with notation “inclement weather.” 
The disbursing officer deducted allowance for 1 day as in excess of 
10 days authorized delay at Anacostia, D. C. In his protest of 
checkage of his account to remove the overpayment, Lieutenant 
Mills stated that he departed from Anacostia, D. C., on April 2, 
1936, but returned to Anacostia on the same date due to illness; that 
his plane was turned over to another pilot and he was held over for 
the next trip. This was not shown on the voucher. 

This record shows that Lieutenant Mills completed duty at Ana- 
costia, D. C., on April 2, 1936, and resumed his journey on that date 
but returned thereto on the same date by reason of illness. 
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Lieutenant Mills* orders authorized a stop at Anacostia, D. C., in 
excess of 3 days for duty only. His stop thereat from March 31 to 
April 2 was in the performance of duty; but his second stop by rea- 
son of his return thereto on April 2 on account of illness was not for 
performance of duty and terminated the continuity of his flight 
status on that date, April 2, 1936. His travel status was not again 
resumed until April 11, 1936, when he proceeded under his modified 
orders. Lieutenant Mills, therefore, is not entitled to travel expenses 
for the period April 3 to 10, 1936, inclusive, or 8 days. The period 
that he was absent from his station in an air-travel status under his 
orders as modified was from March 23 to April 2, 11 days, and from 
April 11 to 13, 3 days, a total of 14 days, and the amount to which 
entitled, $84. The amount of the overpayment on the voucher is 
$126, less $84, or $42, which is the amount he should refund. The 
audit action will be modified reducing the allowable credit on the 
voucher to $84. 


(A-88574) 


ADVERTISING — BIDS — FREIGHT-RATE EQUALIZATION — AMBIGUOUS 
OFFER 


Where a bid for furnishing material f. o. b. Government destination aathorized 
a freight allowance deduction from the bid price in a stipulated amount for 
shipment on Government bill of lading, and also stated “will equalize with 
any land-grant saving from any other point”, and the contracting officer, in 
making award, construed the ambiguously worded bid as authorizing not 
only the deduction of the specifically stated amount of freight allowance 
but also of any favorable difference between net land-grant freight rates 
from a competitor’s shipping point and the shipping point of the bidder, 
refund of the additional amount so deducted is not authorized. 


Satine, Domatnetier General Elliott to the Bethlehem Steel Co., September 18, 


Your letter of May 25, 1937, requests review of settlement of May 
12, 1937, which disallowed your claim for $145.01 deducted for 
freight equalization on voucher 2531 of the accounts of Capt. J. B. 
Hughes for December 1935, making payment for certain wire deliv- 
ered under contract ER-W-631-eng-96, dated November 14, 1935. 

In response to an invitation for bids for furnishing the specified 
wire “for delivery at f. o. b. shipping point” with consignment to 
“U. S. Warehouse, Fort Peck, Montana (via Wiota, Montana)”, ship- 
ment to be made on Government bill of lading, the bid of Bethlehem 
Steel Co., naming Johnstown, Pa., as the shipping point, quoted a 
price of $1,456 “f. o. b. Wiota” with a freight allowance of $644 and 
contained the following statement: “Will equalize with any land 
grant saving from any other point.” Said bid was accepted Novem- 
ber 14, 1935, as follows: “Accepted as to items mentioned one (1), 
less commercial freight allowance of $644.00 and freight equaliza- 
tion allowance of $145.01.” The record shows that on the same date. 
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November 14, 1935, the contracting officer wrote Bethlehem Steel 
Co., as follows: 

Reference is made to the subject contract dated November 14, 1935, covering 
award made your bid on serial invitation 631-836-150 for 40,000 lbs. of wire. 

Award has been made your bid of $1,456.00 less commercial freight allow- 
ance of $644.00, shipment to be made on Government bill of lading No. WE- 
135641 from Johnstown, Pennsylvania, to Wiota, Montana. In accordance with 
provision in your bid offering to equalize with any land grant saving from any 
other point, the Government will not be subject to payment of land grant freight 
charges in excess of $0.80835 per hundred weight, which is the most advan- 
tageous rate the Government may obtain from any of the shipping points named 
in the bids received. When invoice is submitted by you, deduction will be 
made of approximately $0.36253 per hundred weight to equalize the difference 
between the land grant freight rate from Johnstown, Pa., to Wiota, Montana, 
and that from Steelton, Minnesota, to Wiota, Montana. 

The wire is reported as having been received at Fort Peck, Mont., 
December 7, 1935, and payment therefor was made on voucher 2531, 
as noted above, December 27, 1935, deduction being made in the sum 
of $145.01 for freight equalization in accordance with the award of 
November 14, 1935. 

In letter dated August 6, 1936, to the United States Engineer Office, 
Fort Peck, Mont., you stated : 

While our terms of sale read that we will equalize the land grant saving from 
any other point on our shipments from Jolinstown, Pa., we interpret this to 
mean that if the Government would receive a saving in freight rate higher from 
any other point from which the material might have been shipped than the 
saving actually received on the shipment from our mill at Johnstown, we would 
equalize the rate on the basis of such higher savings. As the matter actually 
stands, the Government received a saving of approximately 35¢ cwt. on the 
shipment from Johnstown whereas they would receive only 23¢ ewt. on a like 
shipment from Steelton, Minnesota. There is, therefore, no saving in this case 
higher than the one from Johnstown and no further refund is due from us. 

Thus your insistence appears to be that the statement in your bid 
“Will equalize with any land-grant saving from any other point” was 
intended to mean that if the difference between the commercial and 
land-grant rates from any competitive point should prove to be 
greater than the difference between the commercial and land-grant 
rates from your shipping point, Johnstown, Pa., deduction to the 
extent of the excess of such difference would be permitted from the 
price stated in your bid. 

If such was the intention in submitting the bid, then the language 
employed was, to say the least, ambiguous. The record shows that 
the contracting officer understood the bid to mean that if a saving 
could be effected through the use of an available net land-grant rate 
from a competitor’s shipping point lower than the net land-grant rate 
available from the bidder’s shipping point a deduction to equalize the 
difference was authorized. The letter of November 14, 1935, from the 
contracting officer to the bidder explained, in connection with the offer 
“to equalize with any land-grant saving from any other point” that a 
deduction would be made of “approximately $0.36253 per hundred- 


weight to equalize the difference between the land-grant freight rate 
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from Johnstown, Pa., to Wiota, Mont., and that from Steelton, Minn., 
to Wiota, Mont.” As the weight of the wire was 40,000 pounds, the 
deduction on this basis amounted to $145.01. Thus not only was the 
language of the bid understood as having a different meaning from 
that which the bidder now urges was intended, but’ the fact that it 
was so otherwise understood by the contracting officer i in awarding the 
contract was communicated to the bidder by letter as of the date of the 
acceptance of the bid and the acceptance itself specified “equalization 
allowance of $145.01.” Apparently no objection was made until after 
the contract had been performed and payment therefor made pur- 
suant to this acceptance. Moreover, the record suggests that if the 
offer to equalize had been given the meaning now urged the Bethlehem 
Steel Co. would not have been the low bidder. 

Concerning the suggestion in the request for review that land-grant 
rates are not public property, that you had no way of knowing 
whether the Government “would receive a lower net delivered cost 
under this contract if shipped from the mill of any other manufac- 
turer than if shipped from our mill”, and that you accepted the state- 
ment of $145.01 as freight-equalization allowance, made in the accept- 
ance of your bid, in the understanding that if said amount should 
prove to be incorrect the Government would make correction thereof, 
it is to be noted that the claim here concerned is based upon the con- 
tention that the effect or meaning given the offer to equalize was in 
error rather than that the rates employed in giving the offer such 
meaning and effect were incorrect. 

The situation here presented is substantially similar to that con- 
sidered in 16 Comp. Gen. 569, wherein it was said: 

The language covering the equalization offer of the Pittsburgh Steel Co. is the 
bidder's own language deliberately adopted and submitted in response to the 
invitation for bids and, therefore, if it is ambiguous or susceptible of more than 
one interpretation the interpretation most favorable to the Government must be 


taken as intended. American Surety Co. v. Pauly, 170 U. 8S. 133, 144; Calderon v. 
Atlas 8. 8. Co., 170 U. 8. 272, 280-281. 


Accordingly there appears no basis for giving the offer to equalize 
the meaning now urged, and the disallowance of the claim for an 
additional amount arrived at through the application of such mean- 
ing is sustained. 


(A-88730) 


TRANSPORTATION—DEPENDENTS—ARMY—CHANGES OF STATION 
INVOLVING OVERSEAS DEPARTMENTS 


Where an Army officer is assigned to an overseas station such as the Panama 
Canal Department, the Hawaiian Department, or the Philippine Depart- 
ment, the assignment to the overseas department is the change of station 
on which transportation of dependents should be computed between the old 
station in the United States and the overseas department, and the officer 
is not to be deprived of transportation of his dependents from the old sta- 
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tion in the United States to the overseds station by reason of a change of 
assignment of duty stations within the overseas department. 7 Comp. Gen. 
255, distinguished. 


Decision by Acting Comptroller General Elliott, September 18, 1937: 


There is for consideration the application for review of Warrant 
Officer Okey B. Ellison, United States Army, of settlement disallow- 
ing his claim for the commercial cost of transportation for his de- 
pendents, consisting of three children, Catherine aged 14, Okey aged 
18, and John aged 11, from Chicago to New York, N. Y., from 
which place they were furnished transportation via Army transport 
to the Canal Zone. 

Special Orders, No. 59, War Department, dated March 12, 1935, 
paragraph 18, relieved Warrant Officer Ellison from assignment and 
duties at headquarters, Sixth Corps Area, Chicago, IIl., and directed 
him to proceed to New York City and sail on the transport scheduled 
to leave that port June 6, 1935, for Panama. Upon arrival in Pan- 
ama he was further directed to report in person to the commanding 
general, Panama Canal Department, for assignment to duty with the 
Quartermaster Corps. He was upon reporting assigned for duty at 
post of Corozal, Canal Zone. Effective May 16, 1936, he was trans- 
ferred to Fort De Lesseps, Canal Zone, for duty. His dependents 
did not travel with him. Their transportation to the Canal Zone was 
authorized on the Army transport scheduled to sail June 2, 1936, 
from New York City, and they performed the travel from Chicago 
to New York May 29 and 30, 1936. 

This claim was disallowed by settlement no. 0600575, dated Sep- 
tember 29, 1936, for the reason that the orders transferring him from 
post of Corozal to Fort De Lesseps constituted a permanent change 
of station, entitling him only to reimbursement not to exceed the 
cost of transportation from his last permanent station to his new 
station. 

Both the finance officer and the Claims Division of this office acted 
on the view that the decision of October 4, 1927, 7 Comp. Gen. 255, 
was applicable to the facts of the case. In the cited case there was 
considered a provision of Army Regulations designed to permit an 
officer to accumulate rights to transportation of dependents where 
the dependents had not traveled to his last prior permanent station. 
This was negatived, but at page 262 it was pointed out that where 
an officer was ordered to report to the commanding general of a corps 
area, and upon reporting at corps area headquarters is assigned to 
duty at a station away from headquarters, the series of orders oper- 
ated as a change of station from where he was serving prior to the 
order to report to the commanding general of the corps area to the 
place to which assigned duty in the corps area and not the head- 
quarters of the corps area. 
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In the present case the claimant was first assigned to the post of 
Corozal, 2 miles from Balboa on the Pacific side of the Isthmus, and 
thereafter and before departure of his dependents from his old sta- 
tion in the United States, he was assigned to duty at Fort de Lesseps 
in the vicinity of Cristobal on the Atlantic side of the Isthmus, and 
the dependents arriving in the Canal Zone from the United States 
would ordinarily be disembarked from the transport at Cristobal. 
The claimant requested transportation for his dependents to his 
station in the Panama Canal Department before the change of sta- 
tion to Fort de Lesseps was ordered, and the dependents departed 
from the old station for the purpose of joining the claimant at his 
new station within a reasonable time. In such circumstances only 
the clearest provision of the law would justify reducing his right to 
transportation for his dependents from some 3,000 miles to some 
45 or 50 miles. 

The holding in 7 Comp. Gen. 255, has no application to such a 
situation nor to an assignment of an officer to an overseas station. 
It was never contemplated that by reason of a change of assignment 
of duty stations within an overseas department the officer should 
be deprived of transportation of his dependents from the old station 
in the United States to the overseas station. For the purpose of 
transportation of dependents where assignment is to an overseas 
station such as the Panama Canal Department, the Hawaiian De- 
partment, or the Philippine Department, the assignment to the 
overseas department is the change of station on which transportation 
of dependents should be computed between the old station in the 
United States and the overseas department. If after arrival of 
the dependents in the overseas department there are changes of 
assigned duty stations within such department, the dependents will 
be entitled, also, to transportation within such department on such 
changes of station. 

The amount properly due for transportation of the dependents 
fromgChicago to New York will be allowed in a settlement to follow. 


(A-88604) 


DAMAGES TO ARMY OFFICER’S HOUSEHOLD EFFECTS INCIDENT TO 
CHANGE OF STATION—GOVERNMENT LEGAL ACTION—INCONCLU- 
SIVE EVIDENCE OF PRIVATE CONTRACTOR’S LIABILITY 


Where a fact finding board of officers, appointed to investigate damages to an 
Army officer’s household effects incident to change of station, concluded— 
without reporting the facts disclosed by its investigation—that the damages 
occurred in transit and while the goods were in the care and custody 
of the carriers which had receipted for same without exception, the Gen- 
eral Accounting Office will not take action toward the collection of damages 
for the benefit of the owner, from the company which packed the goods, 
in the absence of proof based on evidence admissible in court of the 
packing company's responsibility for the damages, the packer not having 
been an insurer of the effects under the terms of its contract. 
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Decision by Acting Comptroller General Elliott, September 29, 1937: 

There is for consideration the matter of the claim of Col. Robert 
S. Thomas, Corps of Engineers, United States Army, against Abb’s 
Transfer & Service Co., Mobile, Ala., in the amount of $117.55, as 
damages found by a board of officers convened May 28, 1936, at 
Schofield Barracks, T. H., to his household goods while in transit 
between Mobile, Ala., and Schofield Barracks on change of station, 
and recommended for collection from the company rendering the 
service of packing and crating, for the stated reason that “all 
breakages occurred were obviously the fault of careless packing.” 

The proceedings of the board of officers, convened May 28, 1936, 
by Special Orders No. 52, Headquarters, Third Engineers, Schofield 
Barracks, dated May 28, 1936, are reported to be as follows: 


The board met pursuant to the preceding order at 1:30 p. m., this date 
to investigate damage to the property of Colonel Robert S. Thomas, 3rd 
Engineers, sustained during his change of station from Mobile, Alabama, to 
Schofield Barracks, T. H. 

The board then proceeded to the quarters of Colonel Robert S. Thomas, 
8rd Engineers, and carefully inspected the articles listed below, alleged to have 
been damaged during change of station, and found as follows: Eatent of 
Damaged articles: damage 

Nest of tables 
Chest of drawers 
I eine aia cagecmneymraedinabaeistgpcacuanette onda ea bani peg etn dis etabaebete 
Sewing machine 
Filing cabinet 
Chaise Lounge 
Three (8) mirrors. 
Arm chair and material 
Sheraton chair 
Sheraton chair 
Hipplewhite chair. 
Victorian chair 
Minton china cup 
cups and saucers, rice china 
plates, rice china 


I iin dil tate hcp w aiscmtlinbininnecinte 
la alta ae quantineaicsdecaiakatabetedae 
erystal goblets 

china vase 

SS SSE CSET Rea Ean mn 
blue china dishes 


glass lining for silver dish 
stoppers for decanters. 
silver coffee urn 
candlestick 


We EO HEN HMHOOD HOCH Ite phe 


1 Repaired by Q. M. C. 
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FINDINGS 


After a careful consideration of the evidence presented, the board finds that 
the above listed articles of- furniture and chinaware, personal property of 
Colonel Robert 8. Thomas, 3rd Engineers, were damaged while in transit be- 


‘tween Mobile, Alabama, and Schofield Barracks, T. H., being incidental to a 


change of station of the owner and through no fault of the owner. 

That all breakages which could be repaired by the quartermaster had been 
repaired. 

That none of the crates or barrels in which the damaged articles were 
shipped showed any signs of exterior damage. 

That the estimates given on page two (2) of this report were made by a 
responsible dealer familiar with such objects and the repair of same. 

That poor judgment had been shown by the packers in packing heavy objects 
in the same containers with fragile objects. 


RECOM MENDATIONS 


In view of the foregoing findings, the board, ‘therefore, recommends that the 
damaged articles be not replaced in kind, but that the claimant be reimbursed 
to the amount of $117.55, and that the company which packed the furniture be 
held strictly responsible for the damages, since all breakages occurred were 
obviously the fault of careless packing. 


It appears the claim was instigated by a letter dated June 11, 1936, 
from the district engineer, Mobile, Ala., to Abb’s Transfer & Service 
Co., as follows: 


Reference is made to contract no. Tps—7644 and to your packing and crating 
of household furniture of Colouel R. S. Thomas to apply thereon. 

You are advised that some of the household effects of the above named 
officer were received in damaged condition, and, in accordance with Army regu- 
lations, a board of officers was appointed to investigate the damage. A copy 
of the proceedings of the board of officers, including their findings and recom- 
mendations, is inclosed. 

Inasmuch as this board recommended that the claimant be reimbursed to the 
amount of $117.55, and that the packers be held strictly responsible, it will 
be necessary that you forward to this office without delay certified check in 
the above amount, payable to Colonel R. 8S. Thomas, and same will be trans- 
mitted to him. 


The company replied by letter of Juné 13, 1936, in part as follows: 


We have your letter of the 11th in regard to damages to Col. R. 8. 
Thomas’ household goods and personal effects. We feel that this matter should 
be taken up with the last carrier of the goods, as the goods were received in 
good condition at the Pan Atlantic SS. Co., in Mobile, Ala. The goods were 
erated and packed exactly as per Government regulations and specifications of 
Mrs. R. S. Thomas, wrapped in paper, padded with excelsior pads, burlapped, 
and placed in substantial crates and boxes with extra braces as specified. Ends 
of crates were braced substantially, barrels were packed with the best of care, 
just a few pieces to the barrel, each piece wrapped in separate pads, all just 
as specified. * * * 


It further appears the shipment in question, consisting of 91 pack- 
ages, was delivered November 27, 1935, by the packing and drayage 
contractor to the Pan-Atlantic Steamship Corporation, without ex- 
ception, and moved via the “S. 8. Pan Royal V. 22 NB-Mob/Hob 
B/L 19”, and further that no exceptions were taken to the conditions 
of the shipment at time of delivery to pier no. 4, Hoboken, to the 
United States Army tug Major Normoyle on December 12, 1935. Of 
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such shipment 79 packages marked for Col. Robert S. Thomas went 
forward to Honolulu on the United States Army transport Republic 
from New York, December 28, 1935, and the other 12 packages were 
forwarded December 13, 1935, to New Cumberland, Pa. 

The claim is asserted under the contract no. Tps—7644, dated Sep- 
tember 30, 1935, by and between the Procurement Division, Branch 
of Supply, Treasury Department, and Abb’s Transfer & Service Co., 
by which the company agreed to pack and ¢ate the household goods 
and professional books in Mobile, Ala., as required by the several 
departments of the United States Government there, for $2 per hun- 
dred pounds, and specifically under the condition providing in 
pertinent part that— 

The successful bidder will be held strictly responsible for all loss, injury, or 
damage to freight, whether by theft, accident, hold-up, or ot)aerwise, while said 
freight is under his care and custody. * * * 

The board appointed to investigate and revort upon the breakage 
of the furniture belonging to Colonel Thomas was a fact-finding body. 
The board has not reported the facts developed by their investigation 
of this case but has reached a conclusion, stated to be based on a 
consideration of the evidence presented, that this officer’s property was 
“damaged while in transit between Mobile, Ala., and Schofield Bar- 
racks, Territory of Hawaii.” The conclusion or opinion of such 
board is advisory only. Legal action looking to collection from the 
packer may not properly be taken except upon proof based on evi- 
dence admissible in court of the company’s responsibility for the 
damages. The packer, under its contract, has accepted full responsi- 
bility and has executed a performance bond covering damages to 
freight while under its care and custody. The board has not found 
that this shipment was damaged while under the care and custody of 
the packer but that the damages occurred while in transit between 
Mobile and Schofield Barracks. During such period the effects were 
in the care and custody of the carriers, who had receipted for the 
freight without exception. To hold the packer, in the absence of 
proof of negligent or improper packing, would constitute the packer 
an insurer of the effects while in transit. The packer has accepted 
no such responsibility under its contract. 

Upon review settlement US—4408-W raising a charge in the sum of 
$117.55 against Abb’s Transfer & Service Co. is canceled. No further 
action to collect from the contractor for the claimed damages for the 
benefit of the owner of the goods will be taken by this office in the 
absence of conclusive proof not now in the record showing the con- 
tractor to be responsible for the damages. 
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LEAVES OF ABSENCE—ACT, MARCH 14, 1936—TRANSFERS— 
“BREAK IN SERVICE” 


A three-day interval—Friday, Saturday, and Sunday—between resignation from 
a permanent position in one Government agency and appointment to a 
permanent position in another Government agency, during which the em- 
ployee is in neither a duty nor leave status, is a break in service within the 
provisions of the leave regulations authorizing transfers of leave credits 
only upon transfers or reappointments “without break in service”, notwith- 
standing most—or all—of such interval may have been spent in traveling 
from the old place of employment to the new place of employment. 16 Comp. 
Gen. 212 distinguished. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
September 20, 1937: 


Your letter of August 31, 1987, is as follows: 


Miss Frieda H. Hespe resigned her position as a permanent employee of the 
Resettlement Administration in Nebraska effective December 10, 1936, and 
entered upon duty in a position with this Board effective December 14, 1936. 
She resigned her former position expressly for the purpose of accepting the 
appointment with this Board and spent the intervening three days, one of 
which was a Sunday, in traveling from her former place of employment to 
Baltimore, Maryland, her place of employment with the Board. When Miss 
Hespe resigned her position with the Resettlement Administration she had 
accrued leave to her credit and the question presented is whether she may be 
credited with this leave in her present pcsition. 

Section 5 of the annual leave regulations (Bxecutive Order 7409) provides: 

“Employees transferred or reappointed without break in service from one 
permanent position to another permanent position within the same or a dif- 
ferent governmental agency shall at the time of the transfer be credited with 
accumulated leave and charged with unaccrued leave advanced.” 

Section 8 of the sick leave regulations (Executive Order 7410) makes like 


provision in the case of sick leave. 

In connection with the question presented, attention is invited to 16 Comp. 
Gen. 212, which appears to indicate that in a situation such as the present 
there is no “break in service” within the meaning of the leave regulations. 

In the decision you cite, dated September 2, 1936 (16 Comp. Gen. 
212), there was involved only an interval of Sunday, a nonwork 
day, between termination of the service in one permanent position 
and the beginning of service in another, and it was held there was 
no break in service within the meaning of the quoted leave regula- 
tion. It is to be noted in this connection that annual leave is exclu- 
sive of Sundays. Hence, the only intervening day in that case could 
not have been covered by annual leave. 

In the instant case there was an interval of 3 days—Friday, 
Saturday, and Sunday. The employee had the right to apply for 
annual leave before the termination of service in her prior position 
and to tender her resignation effective at the expiration of her 
accrued leave, or of so much thereof as would enable her to report 
for duty under the new position but, apparently, she failed to exer- 
cise that right. The fact that most—or even all—of the interval 
between the effective date of the resignation from the old position 
and the effective date of the appointment in the new position may 
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have been spent in traveling from the old place of employment to 
the new place of employment, cannot authorize holding that the 
reappointment effective December 14, 1936, was “without break in 
service.” 

From the facts set forth in your letter it appears that during the 
period between December 10 and 14, 1936, Miss Hespe was not in 
the service of the Government either on a duty or leave status. 

Accordingly, it must be concluded there was a “break in service” 
within the meaning of the leave regulations in this case, and that 
the leave earned by her in the position under the Resettlement Ad- 
ministration may not be credited to her in the position under the 
Social Security Board. 


(A-88703) 


APPROPRIATIONS—LIMITATIONS—SALARY INCREASES BY REASON OF 
REALLOCATIONS—DISTRICT OF COLUMBIA EMPLOYEES 


Section 7 of the District of Columbia Appropriation Act for the fiscal year 1938 
(50 Stat. 394) providing that the appropriations contained in the act shall 
not be used for payment of any increase in the salary of any officer or em- 
ployee by reason of the reallocation of his position to a higher grade after 
June 30, 1937, but excepting, by proviso, “positions where the salary is less 
than $2,600 per annum”, does not prohibit payment of an increase by reason 
of reallocation if the salary rate of the employee prior to the reallocation 
of his position is “less than $2,600 per annum” regardless of the rate pay- 
able after reallocation, the exemption proviso relating to salaries which 
may be increased by reason of reallocations rather than to the rate to which 
salaries may be increased. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, September 22, 1937: 


Your letter of August 31, 1937, is as follows: 


The Commissioners of the District of Columbia request your decision to the 
question hereinafter submitted. ; 

Section 7 of the District of Columbia Appropriation Act for the fiscal year 
ending June 30, 1938, approved June 29, 1937, reads as follows: 

“No part of the appropriations contained in this act shall be used to pay 
any increase in the salary of any officer or employee by reason of the realloca- 
tion of the position of such officer or employee to a higher grade after June 30, 
1937, by the Civil Service Commission, and salaries paid accordingly shall be 
payment in full: Provided, That the foregoing limitation shall not apply to the 
reallocation of positions where the salary is less than $2,600 per annum.” 

As this provision first appeared in the District appropriation bill for 1938 as 
passed by the House of Representatives, the limitation was not applied to the 
reallocation of positions where the salary was less than $2,000 per annum. The 
Senate struck this legislative provision from the bill, but in conference it was 
restored and the limitation was raised from $2,000 to $2,600. 

The question has arisen with respect to the reallocation of a position where the 
present salary is $2,300, the position being allocated in CAF-6. The provision 
of law referred to does not, of course, prevent the Civil Service Commission from 
approving reallocations in excess of a salary of $2,600, the limitation being upon 
the payment of salary. Under a contemplated reallocation of the position re- 
ferred to from CAF-6 to CAF-7, which would carry a minimum salary of 
$2,600, the question arises whether or not, in view of section 7 of the District of 
Columbia Appropriation Act for 1938, this salary could be paid. In other words, 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 273 


is it the meaning of the law that a salary under a reallocation can be paid up to 
and including the sum of $2,600? 

Your decision to this question will be appreciated. 

The words “less than $2,600 per annum”, in the proviso to section 7 
of the District of Columbia Appropriation Act for the fiscal year end- 
ing June 30, 1938, quoted in your letter, cannot be regarded as meaning 
“up to and including the sum of $2,600.” However, the provision 
quoted in your letter would not appear to prohibit the payment of the 
increase from $2,300 to $2,600 in the case referred to. 

The rate of $2,600 per annum is the maximum of one grade, the 
average of another, and the minimum of still another. It may be pre- 
sumed that the Congress had this in mind when it fixed the excep- 
tion from the prohibition against increases by reason of reallocations 
on the basis of a salary rate instead of on the basis of a grade. 

Since the “salary” which the statute provides shall not be increased 
by reason of a reallocation clearly is the salary received prior to the 
reallocation, it is but reasonable to conclude, in the absence of any 
other expressed intention, that the term “salary” appearing in ihe 
proviso also refers to the salary received prior to reallocation and 
that the inhibition of the statute against payment of increases does 
not apply if the salary rate of the employee prior to the reallocation of 
his position “is less than $2,600 per annum”, regardless of the rate pay- 
able after reallocation. In other words, the exemption of the proviso 
relates to the salaries which may be increased by reason of a realloca- 
tion rather than to the rate to which salaries may be increased. 

As the salary of the employee in the case presented is $2,300 per 
annum, the salary rate of $2,600 per annum—the minimum of the 
grade to which reallocated—may be paid from the effective date of 
the reallocation of the position. 


(A-88180) 


TRANSPORTATION—HOUSEHOLD EFFECTS—CIVILIAN EMPLOYEE ON 
CHANGE OF STATION—CONSTRUCTIVE WEIGHT COMPUTATION QN 
SHIPMENT BY MOTOR VAN 


The provisions of the Treasury Department Appropriation Act, 1937, 49 Stat. 
1842, and administrative circulars of instruction relating to the shipment of 
authorized change of station allowances of employees of the Procurement 
Division, Public Buildings Branch, clearly indicate packing and crating of 
all effects in a manner suitable for ordinary freight shipments, and the cost 
of shipment by motor van, although entirely or partially unpacked, may not 
exceed the cost of shipment by ordinary freight lines of that weight which 
would be proper for a similar quantity after being packed, taking into 
consideration freight charges and charges for packing, crating, and drayage, 
and, in the absence of an administrative determination of some other 
allowance for tare, a 25 per cent increase, found to be an equitable allowance 
for such purpose in similar cases arising in other Government departments, 
will be applied in determining the gross weight. 

Where the cost of shipment by motor van of employee’s effects on change of 
station is less than by ordinary freight, the Government as well as the 
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employee is entitled to share in the savings effected, and any excess shipment 
over change of station allowance is for computation on the basis of pro rata 
cost of such amount, applying the gross weight of articles which were 
shipped unpacked, determined by increasing the actual weight by 25 per cent. 


Acting Comptroller General Elliott to the Secretary of the Treasury, Septem- 
ber 23, 1937: 

There has been received letter of July 10, 1937, from the office 
manager of the Public Buildings Branch of the Procurement Division, 
respecting a request by the Claims Division of this office for collection 
from H. D. Washburn, construction engineer, Treasury Department, 
Procurement Division, Public Buildings Branch, as excess cost of 
transportation of his household effects via motor van from Lake 
Placid, N. Y., to Gowanda, N. Y., on November 19, 1936, on change of 
official station. 

It appears that there was shipped, unpacked, 5,485 pounds of 
effects; that the proposal of S. T. Otis to move the effects for $175 was 
accepted ; and that the employee assumed $15.48 thereof, representing 
485/5485ths of $175, a voucher in the sum of $159.52, representing 
5000/5485ths of $175, having been paid to the contractor. The basis 
for this action was that 5,000 pounds was the authorized weight 
allowance of the employee. 

Collection of $31.89 additional was requested to be made from Mr. 
Washburn, by letter of April 8, 1937, on account of excess weight 
over authorized allowance of 5,000 pounds, based on increasing the net 
weight by 25 percent to ascertain the gross weight when packed. It 
is suggested by letter of the Treasury Department, Procurement Divi- 
sion, Public Buildings Branch, dated July 10, 1937, that under the act 
of June 23, 1936, 49 Stat. 1842, making appropriations for the fiscal 
year 1937, under the title “Procurement Division—Public Buildings 
Branch”, and circulars of instructions, the limitation of 5,000 pounds 
refers to net weight. ' 

The act of June 23, 1936, supra, provides: 

For * * * transportation of household goods, incident to change of head- 
quarters of all employees engaged in field activities, not to exceed five thousand 


neunds at any one time, together with the necessary expenses incident to pack- 
ing and draying same; * * * 


The circulars of instructions provide as follows: 


Shipment of personal property must be made by freight and on Government 
bills of lading in the same manner as required in the shipment of Government 
property, and when so shipped must not exceed the limitation of 5,000 pounds 
allowed by law. You should be careful not to ship on the same bill of lading 
property of an official and personal character. Separate bills of lading must 
be used for each kind, and, as required by the instructions printed on the back 
of the bill of lading, the exact weight of each package shipped must be indi- 
cated thereon. 

Shipment of your household goods should be made at the restricted or lim- 
ited valuation specified in the tariff or classification at or under which the low- 
est rate is available, as provided for in paragraph 5 of the instructions printed 
on the back of the Government bill of lading. 


~~ —fF © of — += © fF OF OO 


wo 
‘a 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 275 


If the weight of the shipment of personal property exceeds 5,000 pounds, the 
excess weight must be shipped on a commercial bill of lading and the charges 
thereon be paid from your private funds. You must not, under any circum- 
stances, ship more than 5,000 pounds of personal property on a Government 
bill of lading. 

3. Your household goods may be shipped by motor van provided the expense 
therefor does not exceed the cost of crating, drayage, and shipment by freight. 
In such case the attached Government bills of lading are not to be used, but 
must be returned promptly to this office. Competitive bids should be obtained 
and a statement attached to the voucher showing what it would cost to ship 
by freight, including crating and drayage. Submit voucher for the expense 
incurred, and furnish evidence of the exact weight of household goods. 

There is no question, either under the law or the circular regula- 
tions, but that the limit of payment by the Government is freight 
on 5,000 pounds; and that, if shipped by rail, that limit is the gross 
weight. The circular for construction engineers in connection with 
assignments clearly and correctly limits the amount that may be 
paid for van shipment to “the cost of crating, drayage, and shipment 
by freight”, necessarily the gross weight packed and crated for ship- 
ment by freight. 

In other departments and branches of the Government this office 
has been confronted with the duty of determining the limit of weight 
on shipments of change-of-station household-effects allowance where 
part of the allowance was shipped by van and part by rail, the 
payment of cost by van shipment being determined as set forth 
in the circular for construction engineers in connection with as- 
signments, and the van payment was based on the maximum 
allowance for packing, crating, and shipping by freight, and then 
the net weight of the goods so shipped was used to determine the 
officer’s or employee’s weight limit for additional shipments on such 
change of station. As the purpose of the weight limit is to limit 
the obligation of the Government, it is evident that 80 percent of 
the weight limit cannot be shipped by van at the cost of packing, 
crating, draying, and shipping by freight the entire allowance and 
the officer or employee still be entitled to shipment of 20 percent of 
his allowance by freight, and it was therefore necessary to reduce 
the shipments to a common basis. The War Department, from its 
experience, has determined that 25 percent is an equitable portion 
of tare on freight shipments and, in the absence of a determination 
by other departments as to what is an equitable portion for tare, 
that rate has been applied to cases arising in other departments, 
either by decision or in claims settlements, such as the Reclamation 
Service of the Interior Department, the Veterans’ Administration, 
the Coast Guard, the Navy, and others. If, where additional ship- 
ments are required, the employee’s allowance for shipment by van 
of uncrated and unpacked goods must be limited to 80 percent of 
his gross allowance, the same rule must apply where additional ship- 
ments are not in question; that is, the allowance being required to be 
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so established in one case, it must apply in all cases. It has been 
also an invariable rule of the accounting officers where a method of 
shipment is adopted which reduces the cost, the Government as well 
as the employee is entitled to share in the saving, the right being a 
right to service in kind and not, to an allowance which can be com- 
muted in money. 

The 5,000 pounds limitation accordingly must be considered a grosg 
weight limitation, i. e., weight packed and crated for rail or water 
shipment. A 25-percent increase to cover tare in determining what 
the weight will be when packed and crated has been found to be an 
equitable allowance for such purposes. When shipment is by rail 
and the goods are actually packed and crated there is no question as 
to the total weight shipped. It is only in cases of van shipment, 
where packing is not always required or necessary, that the con- 
structive weight of the packing must be taken into consideration. 

In the present case the actual cost of the shipment as made was 
$175 for the constructive weight of 6,856 pounds (5,485 plus 1,371). 
The employee was authorized to ship 5,000 pounds. The difference 
(6,856 less 5,000), or 1,856, is the excess weight. The excess cost, 
accordingly, is 1856/6856ths of $175, or $47.47. As the owner has 
assumed $15.48 thereof, the difference of $31.89 is due the United 
States, 

Attention is called to the fact that this computation is based on 
the assumption that no part of the shipment was packed, boxed, or 
crated. This is not usually true, as chinaware, glassware, and other 
fragile objects are packed for protection even when shipped by van, 
and books are usually boxed. If portions of the shipment here in 
question were so packed for van shipment upon receipt of evidence 
thereof and of the weight of the goods so packed and crated, adjust- 
ment of the foregoing balance due will be made. 


(A-88384) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
ADVANCES—CIVILIAN CONSERVATION CORPS EMPLOYEES 


Civilian employees, as distinguished from enrollees, of the Civilian Conservation 
Corps, created by act of June 28, 1937, 50 Stat. 319, whose compensation 
is paid from funds appropriated for the purposes of the said act, are not 
emergency employees within the meaning of section 4 of the annual leave 
regulations, notwithstanding the life of the Corps is limited to three years, 
and those whose termination of employment is not fixed in advance or 
stated in their appointment or contract of employment are permanent 
employees for leave purposes. 17 Comp. Gen. 179, amplified. 

Section 4 of the uniform annual leave regulations precludes the granting of 
leave in advance of the time it accrues to permanent employees of the 
Civilian Conservation Corps, created by the act of June 28, 1937, 50 Stat. 
819, in their first service year, but such employees who have been employed 

continuously for one year or more are entitled to annual leave in accord- 
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ance with section 2 of the leave regulations providing for advances of 
leave under certain circumstances and conditions. 

A disbursing officer is not liable for the indebtedness of an employee brought 
about by advances of sick or annual leave unliquidated prior to separation 
from service. See 16 Comp. Gen 755. 

Subject to the terms of section 1 of the Annual Leave Act of March 14, 1936, 
section 3 of the Sick Leave Act of March 14, 1936, and the applicable pro- 
visions of the leave regulations, the head of a department may grant unac- 
crued annual and sick leave to an employee notwithstanding there are no 
retirement fund deposits or other funds in the hands of the United States 
out of which any overpayment might be recouped. For procedure to recover 
payments of compensation for advances of leave where employee has no 
retirement fund account see 16 Comp. Gen. 755, 757. 


Acting Comptroller General Elliott to the Director, Civilian Conservation Corps, 
September 23, 1937: 


Your letter of September 21, 1937 is as follows: 


Receipt is acknowledged df your decision A-88384 of August 21, 1937, in 
answer to my letter of August 14, 1937, concerning the question of leave priv- 
ileges for civilian employees (other than enrollees) engaged in Civilian Con- 
servation Corps work under the act of June 28, 1937, Public, No. 163, 75th 
Congress, and the act of July 1, 1937, Public Resolution No. 50, 75th 
Congress, appropriating funds to carry into effect said basic act. 

It is regretted that your decision under discussion is not fully understood, 
and that therefore it becomes necessary to seek at your hands a clarification 
thereof, and a further decision on several additional questions more specifically 
framed to elicit the information desired with respect to the leave to which the 
employees in question are entitled. 

In your decision of August 21, 1937, you state that the annual and sick leave 
acts cited and the uniform annual and sick leave regulations “recognize only 
two general classes of employees for leave purposes, namely, permanent and 
temporary.” This statement is not understood in view of section 4 of part II 
of the annual leave regulations referred to by you in which “emergency em- 
ployees” and “employees appointed for an indefinite period” are referred to as 
a class or classes distinct from “permanent” and “temporary” employees, with 
leave privileges seemingly on a different basis from that accorded the two other 
classes. 

In view of the above, and of your decision of August 21, 1937, your further 
decision is requested on the following questions: 

(1) Are civilian employees (other than enrollees) engaged on Civilian Con- 
servation Corps work, whose compensation is paid from funds appropriated by 
the Congress for that purpose and whose termination of employment is not fixed 
in advance or stated in their appointment or contract of employment, permanent 
or temporary employees? 

(2) If the employees mentioned in (1) are neither permanent nor temporary, 
what is their classification and to what leave privileges are they entitled under 
the leave laws and regulations cited, supra? 

(3) Are such employees (those mentioned in (1) above) entitled as a matter 
of right to “current annual leave” as distinguished from “accumulated leave” 
and “current aecrued leave” in any leave year? 

(4) If entitled to such current annual leave (which is nnderstood to include 
“ynaccrued leave”), and such employees subsequently do not render service so 
as to earn such “unaecrued” leave as may be granted them, will a disbursing 
officer making payment of compensation to such employees during absence on 
“unaccrued” sick or annual leave be held liable in the audit of his accounts by 
your office for such payments as for overpayments? 

(5) May the head of an executive department under the leave regulations in 
question (see Part II, General Provisicns) in the exercise of a sound discretion, 
grant such unaccrued sick and annual leave where such employee has no retire- 
ment fund deposits or other funds in the hands of the United States out of 
which any overpayment might be recouped, or where the interests of the Gov- 
ernment would otherwise be adversely affected? 


The basis of the decision of August 21, 1937, A-88384, 17 Comp. 
Gen. 179, following the holding in the decision of April 16, 1937, 
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16 Comp. Gen. 934, the synopsis of which is quoted therein, is that 
the annual and sick leave acts and the uniform annual and sick 
leave regulations recognize only two general classes of employees 
for the purpose of computing the amount or rate of leave, namely, 
permanent and temporary, and that the statutory limitation of 3 
years on the life of the Civilian Conservation Corps has no bearing 
on the matter. In other words, the limitation on the life of the 
Civilian Conservation Corps does not have the effect of creating a 
third class of employees for leave purposes. 

Section 4 of the uniform annual leave regulations mentioned by 

you provides as follows: 
Employees entering the service by original appointment or by reinstatement 
shall be entitled to annual leave with pay accruing at the rate of 214 days for 
each month of service rendered until the completion of one year’s service. 
Emergency employees and employees appointed for an indefinite period shall 
be entitled to annual leave with pay accruing at the rate of 24% days per month 
for each month of service, and may in addition thereto be granted accumulated 
leave. Employees appointed for an indefinite period shall include those in the 
field service employed at manufacturing and repair establishments, such as 
navy yards, gun factories, naval stations, arsenals, etc. 

Of course, this regulation, which has the effect of prohibiting 
granting of annual leave in advance of the time the leave accrues, 
specifically mentions three groups of permanent employees, viz., those 
in their first year’s service, emergency employees, and employees 
appointed for an indefinite period. 

Emergency employees are those whose compensztion is paid from 
emergency funds requiring a limitation on the tenure of appoint- 
ment. The former Civilian Conservation Corps created by Execu- 
tive order under authority of emergency legislation was an emer- 
gency agency and its employees were emergency employees. But 
the present Civilian Conservation Corps created by the act of June 
28, 1987, is not an emergency agency but a regular independent 
establishment of the Government created by statute for a period of 
3 years, and the funds provided therefor by the act of July 1, 1937, 
are not emergency funds. See decision of October 8, 1936, A-80867, 
involving the status of the Rural Electrification Administration first 
created’ by Executive order as an emergency agency and later cre- 
ated by the act of May 20, 1936, 49 Stat. 1363, as a regular inde- 
pendent establishment of the Government, Hence, employees (other 
than enrollees) of the present Civilian Conservation Corps paid 
under said appropriation are not emergency employees within the 
meaning of section 4 of the annual leave regulations. Neither would 
said employees appear to fall within the group of “employees ap- 
pointed for an indefinite period” mentioned in the regulations, which 
group appears to include “those in the field service employed at 
manufacturing and repair establishments, such as navy yards, gun 
factories, naval stations, arsenals, etc.” 
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The employees described in question (1) are permanent employees 
for leave purposes. This also answers question (2). 

Referring to question (8) it is understood the term “current 
annual leave” means the entire 26 days’ annual leave based on the 
current year’s service, and that your question is whether the em- 
ployees are entitled to the entire amount of 26 days’ leave for the 
current year’s service in advance of the month the leave accrues, 
and in addition the leave which has accrued for prior service. If 
the employees are in their first service year, the first sentence of 
section 4 of the regulations would preclude granting of leave in 
advance of the time it accrues. If the employees are in their second 
or subsequent service years, there would appear to be for application 
the provisions of section 2 of the regulations, as follows: 

Permanent employees who have been employed continuously for one year or 
more and who do not contemplaté leaving the service during the current calendar 
year shall be entitled to annual leave with pay at any time during such calendar 
year not in excess of 26 days, and, in nddition, may be granted accumulated leave, 
provided that the total leave granted at any time during a calendar year shalk 
not exceed the amount of the accumulated leave and the current aecrued leave, 


except that in unusually meritorious cases employees may be granted both accu- 
mulated and current annual leave. 


Question (4) is answered in the negative. 16 Comp. Gen. 755. 
Question (5) is answered in the affirmative, as to annual leave sub- 
ject to the terms of section 1 of the Annual Leave Act of March 14, 


1936 (49 Stat. 1161), and as to sick leave, subject to the terms of sec- 
tion 3 of the Sick Leave Act of March 14, 1936 (49 Stat. 1162), and 
the applicable provisions of the regulations. The fact that a per- 
manent employee is not subject to the Retirement Act and has no 
compensation deductions to his credit in the retirement fund does not 
preclude him from receiving the full benefits of the leave statutes. 
For the procedure to recover payments of compensation for unearned 
annual and sick leave where the employee has no retirement fund 
account, see 16 Comp. Gen. 755, 757. 


(A-87407) 


LEASES—SUPPLEMENTAL RETROACTIVE AGREEMENT FOR 
INCREASED RENT—GOVERNMENT LIABILITY 


Where lessor furnished heat during the hours the leased quarters were occupied 
by a night shift of Government employees under a contract not limiting or 
restricting the hours of work per day and specifically providing for the 
furnishing of heat, without any current contract or undertaking on the part 
of the Government to pay any additional amount, payment of additional 
rental under a so-called supplementary agreement, retroactively effective, 
and apparently based on what was administratively considered an equitable 
adjustment of the matter, is unauthorized, notwithstanding the requirement 
for a night shift was not explained to the lessor at the time of execution of 
the lease. 17 Comp. Gen. 59, amplified and affirmed, 
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as Comptontior General Elliott to the Secretary of Agriculture, September 

Your letter dated September 8, 1937, with enclosures, requests recon- 
sideration of decision of July 26, 1937, holding that there is no author- 
ity of law for payment on bureau voucher no. 209495 covering the 
claim of A. W. Walsh Co. for $100 as increased rental at the rate of 
‘$20 per month for. heat furnished between the hours of 6 p. m. and 
12 midnight from November 1, 1936, to March 31, 1937, under a so- 
called supplemental agreement dated March 5, 1937, for the quarters 
occupied by the Agricultural Adjustment Administration at Lansing, 
Mich., under lease Als—13384 entered into on September 12, 1936, 
between the United States, by the Acting Secretary of Agriculture, 
and the claimant. 

It is now attempted to show that a night shift performing services 
from 6 p. m. to 12 midnight was not contemplated by the leasing 
parties when the original lease was executed, and, as evidence that 
such was not their intention, there is submitted letter dated December 
-8, 1936, from the claimant to the Michigan Agricultural Conservation 
Committee at Lansing to the effect that the necessity of a night shift 
from 6 p. m. to 12 midnight was not explained to it at the time of 
the signing of the original lease and stating that it “should be com- 
pensated for this expense at the rate of $20 per month.” Also, there 
are submitted memorandums dated December 9 and December 17, 1936, 
by the chairman of the Michigan Agricultural Conservation Com- 
mittee and the acting director, north central division of the Agricul- 
tural Adjustment Administration, respectively, corroborating the 
claimant’s statement in the letter of December 3, 1936, referred to 
above, to the effect that it was not explained to the lessor before the 
lease was entered into that a night shift would be required. 

Claims against the United States are for settlement and adjustment 
-on the basis of law and the written record and not on the equities 
that may be involved. 

While it may be, as indicated by the evidence now submitted, that 
the parties to the original lease agreement had no expectation at the 
time of its execution that the leased premises would be used by a 
night shift of employees during the hours from 6 p. m, to 12 mid- 
night or that heat would be required by the lessee during those hours, 
nevertheless, paragraph 6 of the lease specifically provides that the 
lessor shall furnish “heat” as part of the rental consideration stipu- 
lated as $2,580 per annum, and there is nothing in the lease to 
restrict or limit the hours per day that work would be performed 
or heat required in the premises. Apparently, both parties to the 
lease recognized the right of the Government to work the night shift 
in the premises and the obligation of the lessor to furnish heat there- 
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for, as such right was exercised and such obligation performed with- 
out any contract or undertaking on the part of the Government to 
pay any amount in addition to the rental stipulated in the lease 
because thereof. 

On the present record, the so-called supplementary agreement ap- 
pears to be nothing more nor less than an attempt to make what 
was administratively considered an equitable adjustment by pur- 
porting to amend the lease retroactively. Since the Government 
received nothing under the attempted amendment of March 5, 1937, 
that it had not theretofore received under the lease of September 
12, 1936, the proposed increase in the rent for the period from Novem- 
ber 1, 1936, to March 31, 1937, was without consideration and void. 

The decision of July 26, 1937, 17 Comp. Gen. 59, is affirmed. 


(A-88799) 


PAY, MEDICAL AND HOSPITAL TREATMENT—NATIONAL GUARD 
ENLISTED MAN—INJURIES CAUSED BY WILLFUL NEGLIGENCE 


Where a National Guard enlisted man was injured in an automobile accident 
at night while returning to camp as a “hitch-hiker” on the running board 
of a privately owned automobile from an authorized visit to a nearby place 
on personal business, his injuries were not suffered in “line of duty” as 
contemplated by the act of June 15, 1936, 49 Stat. 1507, but were the result 
of his “willful negligence” within the meaning of the National Guard 
Regulations, notwithstanding the State law of the place, or the camp 
regulations, did not prohibit the “thumbing” of rides, or standing on the 
running board of a car in motion, and the man’s claim for pay and allow- 
ances for the period of hospitalization subsequent to the originally author- 
ized training period, as well as claims of private physician and hospitals 
for treatment and hospitalization, may not be allowed. 


Decision by Acting Comptroller General Elliott, September 25, 1937: 


There have been received for preaudit four vouchers constituting 
the claims, under the act of June 15, 1936, 49 Stat. 1507, of Corp. 
Robert F. Eben, Wisconsin National Guard, for pay and allowances 
from August 23, to September 23, 1936, in the amount of $42; 
of Dr. W. B. House, Saugatuck, Mich., in the amount of $10; of 
Leila Y. Post Montgomery Hospital, Battle Creek, Mich., in the 
amount of $78.30; and of State of Wisconsin General Hospital, Mad- 
ison, Wis., in the amount of $82.80, covering civilian medical and 
hospital expenses incurred by such enlisted man by reason of in- 
juries sustained at about 9:30 p. m. August 10 or 11 [both dates are 
given], 1936, while riding on the running board of an automobile on 
which he was “hitch-hiking” back to camp. 

It appears Corporal Eben was a member of Company L, One Hun- 
dred and Twenty-seventh Infantry, Wisconsin National Guard, on 
authorized training duty from August 8 to 22, 1936, in a camp located 
near East Saugatuck, Mich. At about 6:30 p. m. of the day in 
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question, he and another enlisted man asked permission to visit 
Saugatuck, Mich., to do some shopping, which permission was 
granted with instructions to return to camp on or before 11 p. m. 
When they had proceeded about 1 mile on the road returning to 
camp they were picked up by a car driven by a civilian, who already 
had three soldiers as passengers. It is stated, “They proceeded about 
one-half mile further when a fruit truck traveling in the opposite 
direction struck them on the inside, throwing Corporal Eben to the 
pavement.” The accident occurred about 114 miles from camp. 
The injured soldier was not taken to camp but was taken about 3 
miles to the office of Dr. House, a civilian physician in Saugatuck, 
Mich. He was thence transferred by a Medical Department ambu- 
lance, accompanied by a camp medical officer, to the camp hospital, 
where they arrived about 12:30 a. m. of the following day. It would 
appear he was transferred on the same day to station hospital, Camp 
Custer, Mich., thence to Leila Y. Post Montgomery Hospital, Battle 
Creek, Mich., from which institution he was discharged August 19, 
1936, and was returned to station hospital, Camp Custer. On Sep- 
tember 4, 1936, he was transferred to State of Wisconsin General 
Hospital, from which he was discharged September 23, 1936, it being 
certified he was fit to travel to his home at Jefferson, Wis., on that 
date. The orders directing the various transfers are not attached 
to the vouchers, and the reason for transferring the patient from 
the Army hospitals to the civilian hospitals is not shown. 

It is stated there is no law in the State of Michigan prohibiting 
“thumbing” a ride or riding on the outside of a motor vehicle while 
in motion, and that there was no camp regulation specifically pro- 
hibiting such action by members of the National Guard. The ques- 

‘tion for determination is whether the injuries in this case were 
suffered in line of duty as contemplated by the cited act of June 15, 
1936. . 

National Guard Regulations 62, paragraph 4 a (1) and b (4) 
provides : 

The term “in line of duty” does not mean merely that the person was on a 
duty status at the time the injury was suffered or the disease contracted, but 
that the injury or disease occurred while the person was on such duty status, 


was incident to such duty status, and was not the result of willful neglect or 


misconduct on the part of the individual. 
* * 


* * * * * 


b. Not in line of duty.—Neither disease nor injury is in line of duty— 
» a * * * » * 


(4) When occurring in consequence of willful neglect or misconduct of the 
man himself. 

Corporal Eben was permitted to leave camp, after his training 
duties for that day had been completed, for a limited time for the 
purpose of shopping in a nearby town. His movements at all times 
were reasonably known to the military authorities, and while not 
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actually in the performance of duty he was constructively under 
military control and jurisdiction when injured. A duty status is, 
however, not sufficient in itself to constitute his injury “in line of 
duty.” His injury must not be the result of his “willful” neglect 
or misconduct. While laws have been enacted in numerous jurisdic- 
tions and regulations have been promulgated at certain camps pro- 
hibiting the “thumbing” of rides, or standing on the running board 
of cars in motion, the absence of such provision does not relieve an 
enlisted man from his responsibility to avoid participating in any 
activity involving real or apparent danger. 

The established rule is that an occupant of a motor vehicle who, 
without some reasonable necessity or excuse, rides in a place or posi- 
tion which he knows, or in the exercise of ordinary care should know, 
exposes him to danger, is guilty of contributory negligence, if such 
conduct contributes proximately to cause his injuries. 42 C. J. 1175. 

This enlisted man’s injuries were incurred as a result of what is 
commonly known as “hitchhiking” and primarily by reason of his 
riding at night on the running board of an automobile traveling on 
the public highway. That his negligence in intentionally utilizing 
such means of transportation in returning to camp contributed to his 
injuries is obvious; if he was intentionally negligent it was “willful” 
negligence; his injuries were not suffered in line of duty as contem- 
plated by the act of June 15, 1936, 49 Stat. 1507. 


Accordingly it must be held that payment of the vouchers is not 
authorized, and the vouchers will be returned without certification 
for payment. 


(A-89137) 


ALTERATIONS TO LEASED BUILDINGS BY GOVERNMENT CON- 
TRACTS—APPROPRIATION AVAILABILITY AND APPLICABILITY OF 
STATUTORY “PUBLIC BUILDING” REQUIREMENTS 


In view of the terms of the applicable lease there is no objection to the altera- 
tion of the leased building by the Post Office Department under a proper 
contract, in order to provide necessary additional space, and the Depart- 
ment’s appropriation for rent, light, and fuel is available for such alteration. 
authorized Government contract for the alteration of a building leased to 
the Government for public purposes is a contract for the alteration of a 
public building requiring contractor's compliance, in connection with the 
work under the contract, with the terms of section 3, title III, act of March 
3, 1933, 47 Stat. 1520, the act of August 30, 1935, 49 Stat. 1011, and applicable 
regulations issued pursuant to section 2 of the act of June 13, 1934, 48 Stat. 
948, but the applicability of section 1 of the latter act relative to fines, etc., 
for violation thereof, is not a matter for determination by the General 
Accounting Office. 


Acting Comptroller General Elliott to the Postmaster General, September 235, 
1937: 


Your letter of September 23, 1937, is as follows: 


Additional space is urgently required in the building leased for the use of the 
Parcel Post station at Baltimore, Maryland, and the Department proposes to 
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enter into a contract on the basis of bids solicited through advertisement to 
floor over the skylight on the second floor of the building which is now occupied. 
Three bids have been obtained, the lowest being in the sum of $3,140. The lease 
on these quarters runs to October 17, 1949. 

In consideration of the provisions of paragraph 8 of the lease, a copy of which 
is on file in the Post Office Department Division of your Office (and which is on 
the standard form), your decision is sought as to the propriety of contracting 
for the necessary alterations; and on the question whether the cost of this 
work is properly chargeable to the rent, light, and fuel appropriation. 

It is further requested that you advise whether the proposed contract would 
be considered as a “public work” requiring compliance by the contractor with 
the acts of March 8, 1933 (Public Act No. 428, title 3, section 3) ; June 18, 1934 
(Public Act No. 324, 48 Stat. 948) ; or August 30, 19856 (Public Act No. 403). 

In view of the urgency of the Department’s need for space an early decision 
will be appreciated. 
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Paragraph 8 of the lease provides: 


The Government shall have the right, during the existence of this lease, to 
make alterations, attach fixtures, and erect additions, structures, or signs, in or 
upon the premises hereby leased (provided such alterations, additions, struc- 
tures, or signs shall not be detrimental to or inconsistent with the rights granted 
to other tenants on the property or in the building in which said premises are lo- 
cated) ; which fixtures, additions, or structures so placed in or upon or attached 
to the said premises shall be and remain the property of the Government and may 
be removed therefrom by the Government prior to the termination of this lease; 
and the Government, if required by the lessor, shall, before the expiration of this 
lease or renewal therecf, restore the premises to the same condition as that 
existing at the time of entering upon the same under this lease, reasonable and 
ordinary wear and tear and damages by the elements or by circumstances over 
which the Government has no control excepted: Provided, however, That if the 
lessor requires such restoration, the lessor shall give written notice thereof to 
the Government ninety days before the termination of the lease. 


The premises so leased are more particularly described in paragraph 
2 of the lease, as follows: 


The lessor hereby leases to the Government the following-described premises, 
viz: All that certain reinforced concrete and steel fireproof building, with boiler 
and transformer rooms and conveyor housings suspended beneath, known as 
nos. 1501-3-5-7-9 & 11 Saint Paul Street, Baltimore, Maryland, situated on the 
east side of Saint Paul Street between Mount Royal Avenue and Lanvale Street, 

- over the right of way of the Pennsylvania Railroad Company, together with mail 
sack storage space and a mail loading platform and ramp located on the ground 
below and connected with the building above by elevators, stairs, lifts, and 
chutes, providing altogether not less than 82,000 square feet of floor space; two 
private driveways, one 50 feet wide on the north side of the building, and the 
other 20 feet wide on the sonth side of the building, with the use of a rear exit 
to a street 40 feet in width, to be used exclusively as and for a post office station 
to be known as “Parcel Post Station” of Baltimore, Maryland. 


This Office is informally advised that the alteration is desired par- 
ticularly at this time due to the fact that parcels from a large mail- 
order establishment in Baltimore heretofore have been distributed in 
space furnished by said establishment in its plant; that said establish- 
ment has informed the postal authorities that it can no longer permit 
the use of its space for that purpose; and that it is to provide addi- 
tional floor space for this parcel-post handling, as well as to facilitate 
other parcel-post activities on the second floor of the leased building 


that it becomes necessary to replace the skylight referred to in your 
submission with a floor. 
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Assuming that the 82,000 square feet of floor space to which the 
Government is entitled under the lease has been furnished exclusive 
of the additional space which the proposed alteration will provide, 
this Office will not be required to object to the proposed alteration 
under an otherwise proper contract made by your Department as a 
charge under your appropriation for rent, light, and fuel. (See 
6 Comp. Gen. 215.) 

An authorized Government contract for the alteration of a building 
leased to the Government for public purposes is a contract for the 
alteration of a public building within the purview of section 3, title 
III, of the act of March 3, 1933 (47 Stat. 1520), and the act of August 
80, 1935 (49 Stat. 1011). Hence, said statutes are applicable to the 
contract here proposed. 

While the question as to whether the provisions of section 1 of the 
act of June 13, 1934 (48 Stat. 948), would be applicable to a contract 
such as is here proposed is not for determination by this Office, it 
would seem advisable that any otherwise applicable requirements of 
the regulations prescribed pursuant to section 2 of said act be ob 
served in connection with the work under said contract. 

The questions presented are answered accordingly. 


(A-87920) 


VEHICLES—MOTOR—PASSENGER-CARRYING—REPAIR LIMITATIONS— 
“MARKET PRICE”, LABOR COSTS, STOCK PARTS, DATA NECESSARY 
ON VOUCHERS COVERING REPAIRS 


In connection with the limitation on the amount which may be expended in 
one fiscal year for repair of any motor-propelled passenger-carrying vehicle, 
as contained in section 3 of the act of May 14, 1937, 50 Stat. 163, the 
“market price’ is the price at which vehicles are commonly sold to the 
public by regular dealers at or near the point of use; that is, the retail 
price, and the cost of labor necessary to make repairs is to be considered 
as a part of the cost of the repairs irrespective of whether the work is 
performed in a Government garage or a privately owned garage. 

Purchases of small quantities of repair parts for motor-propelled passenger- 
carrying vehicles to be held in stock for future use are authorized, and the 
cost of such parts, irrespective of when purchased for stock, is to be re- 
garded as a part of the cost of repairs for the year in which used, in 
determining whether any proposed repair of the particular vehicle on 
which used will contravene the statutory limitation on payments for re- 
pairs. 

Where repair parts for motor-propelled passenger-carrying vehicles are carried 
in stock and repairs are made in a Government garage by the use of the 
parts in stock, it is an administrative responsibility to determine that the 
statutory limitation on payments for repairs is not exceeded, as no vouchers 
will be submitted to the General Accounting Office for audit in such cases. 

Where motor-propelled passenger-carrying vehicle parts are purchased for re- 
pairs to a specific vehicle, the voucher covering the purchase should contain 
a showing of the aggregate amount previously expended for repairs on that 
vehicle during the current fiscal year with references. to all previous 
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vouchers and other data necessary to identify the prior expenditures, rather 
than a mere statement that expenditures, including the one in question, will 
not exceed the statutory limitation on payments for repairs. 


Acting Comptroller General Eliiott to the Secretary of Agriculture, September 
27, 1987: 


Your letter of September 10, 1937, is as follows: 


Your decision no, A-87920, addressed to the officials of departments and inde- 
pendent establishments and others concerned, under date of July 29, 1937, has 
‘been received and the contents carefully considered. The decision reads: 

“In the audit of vouchers submitted to this office covering repairs to Gov- 
ernment automobiles, it has been noted that generally no statement is made 
thereon with reference to the make, model, or total cost of repairs, as applied 
to the particular vehicle covered by the voucher. 

“Section 3 of the act approved May 14, 1937, 50 Stat. 163, provides: 

“*No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 19388, 
whether contained in this act or any other act, shall be expended— 


> * * * * * * 


“*(C) For the maintenance, upkeep, and repair (exclusive of garage rent, 
pay of operators, tires, fuel, and lubricants) en any one motor-propelled pas- 
senger-carrying vehicle, except busses and ambulances, in excess of one-third of 
the market price of a new vehicle of the same make and class, and in no case 
in excess of $400.’ 

“To give effect to these provisions of law in the audit by the General Ac- 
counting Office of accounts covering the expenditure in question, it is hereby 
made a requirement that on all vouchers for repairs to passenger carrying 
vehicles for periods beginning on and after Juiy 1. 1937, there shall appear a 
statement with respect to each vehicle as to the make, model, and total cost of 
repairs made during the current fiscal year.” 

In putting into effect and efficiently carrying out the requirements contained 
in this decision, the Department desires to have your comments and clarifica- 
tion on the following questions : 

1. How should we determine or establish the “market price” of the passenger- 
earrying motor-driven vehicle? Should we use the actual net cost paid by the 
Government at the time the vehicle was purchased, should we use the retail 
price at point of use of a similar vehicle at the time the repairs are made, or 
should we use the current bidder’s shipping point price? 

2. Should the cost of labor necessary to complete repairs on passenger- 
carrying vehicles be considered as part of the total cost of the repairs to the 
vehicle as well as the parts replaced, when— 

(a) Repair work is performed in a Government garage; and 

(b) Repair work on a Government vehicle is performed in a privately owned 

garage? 

3. Is it permissible to purchase repair parts for passenger-carrying vehicles 
in small quantities and store the parts in a warehouse for future use to prevent 
unnecessary delay incident to instigating and effecting the purchase of the nec- 
essary parts after the breakdown of the vehicle actually occurs, without stating 
definitely on the voucher the vehicle for which the parts are being purchased? 

4. If the answer to question #3 is in the affirmative, should the cost of re- 
pair parts purchased with funds available under appropriations covering the 
fiscal year ending June 30, 1937, and used in the repair of vehicles after July 
1, 1937, be listed as cost of repairs to vehicles during the fiscal year beginning 
July 1, 1987, and ending June 30, 1938? 

5. When repair parts for passenger-carrying vehicles are carried in stock and 
repairs are made in a Government garage using said parts which were stocked, 
mo voucher is prepared in the transaction. In such circumstances, when no 
voucher transaction is involved, what is the effect of.the decision? 

6. In instances where purchases are made for a pre-determined need (e. g., 
replacement block for one which is cracked or otherwise damaged beyond re- 
pair), must the voucher covering such purchase show the exact amount previ- 
ously expended during the current fiscal year with reference to all prewous 
vouchers, amounts, dates, etc., or may the voucher contain a general statement 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 287 


to the effect that expenditures, including the one in question, will not exceed 
one-third of the market price of the vehicle, and in no case in excess of $400? 

It should be emphasized that the allocation of repair parts to passenger- 
earrying vehicles is exceedingly difficult, if the purchases of said parts are made 
prior to the breakdown of the vehicle. It is to the advantage of the Government 
to have available at all times some repair parts for vehicles in order to prevent 
considerable delay which sometimes results in a loss to the Government far 
greater than the cost of the repairs. 

As an example of authority in support of stocking necessary and constantly 
needed repair parts, I quote from the appropriation act of one of the bureaus of 
this Department, Pub. #173, 75th Congress, approved June 29, 1937: 

“Provided further, That during the fiscal year 1938 the appropriations for the 
work of the Soil Conservation Service shall be available for meeting the expenses 
of warehouse maintenance and the procurement, care, and handling of supplies, 
materials, and equipment stored therein for distribution to projects under the 
supervision of the Soil Conservation Service and for sale and distribution to 
other Government activities, the cost of such supplies and materials or the value 
of such equipment (including the cost of transportation and handling) to be 
reimbursed to appropriations current at the time additional supplies, materials, 
or equipment are procured from the appropriations chargeable with the cost or 
value of such supplies, materials, or equipment * * *.” 

It is requested that the Department be advised at your earliest convenience in 
order that all branches of the Department of Agriculture may efficiently and 
satisfactorily comply with the provisions outlined in your decision. 


The questions asked will be answered in the order presented. 

1. The market price to be considered is the price at which the 
vehicles are commonly sold to the public by regular dealers at or near 
the point of use; ‘in other words, the retail price. A-20369, November 
4, 1927. 

2. The cost of labor necessary to make the repairs is to be considered 
a part of the cost of the repairs, irrespective of whether the work is 
performed in a Government garage or a privately owned garage. 

%. The question is answered in the affirmative. 

4. The cost of repair parts, irrespective of when purchased for 
stock, is to be regarded as a part of the cost of repairs for the year in 
which used, in determining whether any proposed repair of the par- 
ticular vehicle on which used will contravene the statute. 

5. As no vouchers will be submitted to this office for audit, it will be 
an administrative responsibility to see that the limitations of the 
statute are not exceeded. 

6. The voucher should show the aggregate amount previously 
expended for repairs on that vehicle during the current fiscal year 
with references to all previous vouchers and other data necessary to 
identify the prior expenditures. 


(A-89192) 


ADVERTISING—BIDS—REJECTION—VIOLATION OF STATE PRICE- 
FIXING LAWS AND REGULATIONS 


The question whether the lowest responsible bid, upon invitation to furnish milk 
and cream to a Veterans’ Administration facility, should be rejected solely 
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on the basis that it offers a discount in violation of State laws and regula- 
tions, is of too serious import, because of its far-reaching effect on Federal 
activities, to require the General Accounting Office to assume the burden 
and responsibility of deciding the same against the interests of the United 
States, and in the absence of an authoritative and final judicial determina- 
tion that such laws and regulations are applicable to purchases by the 
United States of essential foodstuffs, rejection of the involved bid may not be 
authorized. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
September 28, 1937: 


Your letter of September 24, 1937, is as follows: 


The Veterans’ Administration Facility, Coatesville, Pa., under date of Sep- 
tember 17, 1987, opened bids for supplying milk and cream to that Facility 
during the quarter beginning October 1, 1987. The lowest bid, certified copy 
of which is enclosed, was submitted by the Lebanon Valley Milk Co., Inc., 734 
So. 50th St., Philadelphia, Pa. The Hon. Harry Polikoff, deputy attorney gen- 
-eral of the Commonwealth of Pennsylvania, has requested in a conversation 
over the telephone that this bid be rejected for the reason that it violates the 
regulations of the Milk Control Commission of the Commonwealth of Pennsyl- 
vania in that a cash discount has been offered while the regulations specifically 
prohibit such a discount. Mr. Polikoff confirmed his telephone conversation in 
a letter dated September 20, 1987, which is enclosed together with copy of deci- 
sion of the Pennsylvania Court of Common Pleas in the matter of Common- 
wealth vy, Rohrer, referred to by Mr. Polikoff in his communication. It will be 
appreciated if you will advise at an early date whether, in view of this deci- 
sion, the bid of the Lebanon Valley Milk Co., Inc., may be rejected. Apropos 
of this matter, attention is invited to your decision of October 7, 1936 (16 C. G. 
348), to the Administrator of Veterans’ Affairs relative to cancellation of con- 
tract no. VA—111h—1080 with Rohrer’s Med-O-Farms Dairy for furnishing milk 
and cream to the Veterans’ Administration Facility, Coatesville, Pa., during the 
period July 1 to September 30, 1936, inclusive. 

In addition to the enclosures, supra, there is enclosed letter of September 20, 
1937, to the Veterans’ Administration from Mr. Edwin H. Ridgway, Director 
of Audits & Investigations, Milk Control Commission, Commonwealth of Penn- 
sylvania, copy of Official General Order No. B-1, and copy of Official General 
“Order No. A-11, issued by the milk control commission. 

It is essential that a prompt decision be rendered in this matter, as the cur- 
rent contract for supplying milk and cream to the Veterans’ Administration 
Facility, Coatesville, Pa., expires September 30, 1937, and the new contract 
must be awarded before that date. 

Please return all of the enclosures with your reply. 


In my decision to you of October 7, 1936, 16 Comp. Gen. 348, to 
which you refer, certain reasons were stated which seemed to me 
conclusive that a State may not, through statutes and regulations 
governing the sale of milk and milk products within the State, inter- 
fere with the United States in the free procurement of milk and 
milk products necessary to the proper functioning of an agency of 
the United States; that is to say, the State may not interfere to dic- 
tate the terms and conditions upon which the Federal Government 
may procure such necessary supplies within that State when the laws 
of the United States and regulations issued pursuant thereto other- 
wise are being strictly observed. It was also stated in my said deci- 
sion of October 7, 1936, that until there had been authoritative and 
final judicial determination to the effect that such State statutes are 
applicable in the case of sales to and purchases by the United States, 
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the uses of the appropriated funds may not be approved for mak- 
ing payments when the invitations on which the bids are made re- 
strict bidding on Federal Government needs to those bidders show- 
ing compliance with such State price-fixing laws. 

The opinion attached to your submission of the Court, of Common 
Pleas of Lancaster County, Pa., said to have been handed down 
August 27, 1937, finds that the bidder Rohrer, whose case was the 
subject of my decision of October 7, 1936, is guilty of an offense 
charged in an indictment no. 35, March term 1937, for offering a 
discount for prompt payment to a Federal Government agency from 
minimum prices prescribed by the Pennsylvania Milk Control Board 
under authority claimed to be vested in such control board in act 
of assembly of April 30, 1935, P. L. 96, section 18 E. 

In commenting upon the decision of the county common pleas 
court the State deputy attorney general, in his letter of September 
20, 1937, points out that it is distinguishable from decisions of the 
United States Supreme Court in analogous matters for the reason 
that here there is not involved “a question of taxation, but the exer- 
cise of the State police power.” Examination of the court’s opinion 
indicates that to be the court’s distinction upon which its finding of 
guilt rests, 

The distinction suggested does not appear of substance. To inter- 
fere with the free procurement by the United States of necessary 
foodstuffs, in accordance with Federal statutes requiring award to 
the lowest responsible bidder after advertising, through the pre- 
scribing within a State of minimum prices and other restrictions, 
would be as fatal, or more so, to Federal authority as an attempted 
interference by taxation which the United States Supreme Court so 
often has condemned, as set forth in my decision of October 7, 1936. 
In addition to Panhandle Oil Co. v. Know, 277 U. 8. 218, previously 
cited, see Bunch v. Cole et al., 263 U. S. 250, 252; Fairmont Creamery 
Co. v. Minnesota, 274 U. 8. 1; United States v. Miller (C. C. A. 8), 
28 Fed. (2d) 846; also 7'elegraph Co. v. Tewas, 105 U. S. 466; John- 
son v. Maryland, 254 U. S. 55, 56; Ex Parte Willman, 277 Fed. 822; 
and People v. Hudson River Connecting R. Corp., 228 N. Y. 225, 126 
N. E. 808. 

It would seem to be as reasonable to suggest that the police power 
of the State might be used to control and regulate the movement of 
Federal troops engaged upon United States business and pursuant to 
the Constitution and laws of the United States. The question thus 
presented is of too serious import, and it does not require that this 
office assume the burden and responsibility of deciding the same 
against the interests of the United States, having regard to also that 
the decision is that of a lower court and not of the highest appellate 
court of the State. 
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It is for consideration also that the mere fact a bidder might be 
willing or actually does make himself subject to a possible penalty 
under a State regulation would not necessarily affect his civil lia- 
bility to perform a contract made by him with the United States to 
supply it with essential foodstuffs. 

Upon the basis of the facts presented payments from appropriated 
moneys may not be approved other than to the lowest bidder you 
shall find responsible. 


(A-89084) 


DISTRICT OF COLUMBIA—LOANS BY FEDERAL GOVERNMENT— 
ANTICIPATORY REPAYMENTS AND INTEREST COMPUTATION 


The act of June 25, 1934, 48 Stat. 1215, providing that repayments by the Dis- 
trict of Columbia on account of loans obtained from the Federal Emergency 
Administration of Public Works shall be made on the 30th day of June each 
year in not less than a stated amount and that the District Commissioners 
may anticipate the payments required by the act, contemplates a minimum 
annual payment not later than June 30 each year of the stated amount, 
and the provisions of the District of Columbia Appropriation Act for the 
fiscal year 1938, 50 Stat. 365, do not affect the question of, or preclude, 
repayment at any time during the fiscal year 1938 in order to effect interest 
Savings. 

Interest on loans by the Federal Emergency Administration of Public Works 
to the District of Columbia under authority of the act of June 25, 1934, 48 
Stat. 1215, begins to accrue three years from date of loan, and the use of 
“the actual-number-of-days basis” for computing the interest thereafter 
follows Treasury methods and is proper. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, September 29, 1937: 


I have your letter of September 17, 1937, as follows: 


_Pursuant to the provisions of the act of June 25, 1934 (48 Stat. 1215), as 
amended by the act of May 6, 1935 (49 Stat. 174), the Federal Emergency 
Relief Administration of Public Works has loaned to the District of Columbia 
the sum of $6,375,000 for the projects indicated below, and there has been 
repaid on said loans the sum of $2,000,000 as provided in the 1936 and 1987 
District of Columbia Appropriation Acts approved June 14, 1935, and June 23, 
1986, respectively. (See 14 Comp. Gen. 273.) 

The statement of account, together with interest as provided in sections 2 
and 3 of the act, supra, is as follows: 


Date advanced 


(date of check) Purpose Amount 


—_—— 


Nov. 7, 1934 | Sewage treatment plant 
Jan. 11, 1935 Adult TB sanatorium 
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Disbursements Check Audit 
(date of check) number number 


June 6, 1936 475,122 | 147, 259 | $1, 000, 000 | 
June 16, 1937 752,441 | 203, 289 


id | | $4, 375, 000 


70% of 


Interest dates loam 


Interest 


Nov. 7, 1937 (70% of $4,000,000) $2, 800, 000 | 
Less repayments: 
June 6, 1936 
June 16, 1937 
Total 2, 000, 000 | 


Nov. 7, 1987, to June 30, 1988, 235 days at 

4% $20, 602. 74 
Interest dates: 

Jan. 11, 1938, to June 30, 1938, 170 days at 4% 
on 70% of $100,000 1, 304, 11 

Mar. 27, 1938, to June 30, 1938, 95 days at 
4% on 70% of $1,400,000 10, 202. 74 

Jan. 13, 1939 (70% of $30,000) 

Jan. 14, 1939 (70% of $70,000) 

May 25, 1940 (70% of $450,000) 

May 25, 1940 (70% ot $325,000) 


Balance due U.S 
Interest 32, 109. 59 








You will note that the above computation is based upon 4% interest accruing 
three years from date of each advance to June 30, 1988, on the basis of actual 
number of days (365-day basis) and on 70% of the loans which is the obliga: 
tion of the District of Columbia to the Federal Emergency Relief Administra- 
tion of Public Works, less repayments. 

The current District of Columbia Appropriation Act approved June 29, 1937, 
provides in part: 

“For reimbursement to the United States, in complianee with section 3 of the 
act approved June 25, 1984 (48 Stat., p. 1215), of funds loaned under the author- 
ity of said act, $1,000,000: Provided, That during the fiscal year 1988 no 
greater sum shall be deposited in the Treasury of the United States to the 
credit of the special account established under section 3 of said act than is 
required by said section for reimbursement to the United S‘ates.” 

These loans are advanced to the District of Columbia “without interest for 
the first three years after any such advances and with interest at not exceed- 
ing 4 per centum per year thereafter on annual balances as of each June 30.” 
This language probably contemplates that repayment is to be made at or near 
the end of each fiscal year. However, the language in the appropriation act, it 
is believed, would permit repayment at any time during the year provided suf- 
ficient funds were available with which to make reimbursement on account of 
said advances, and thereby reduce the interest charge. 

The Commissioners would appreciate early advice from you as to whe*her 
reimbursement may be made at any time during the fiscal year 1928 to the Fed- 
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eral Emergency Relief Administration of Public Works, assuming that sufficient 
funds are available, and thereby reduce the amount of interest due on said 
loans June 30, 1988. Also please advise whether the interest as set out in the 
foregoing statement has been correctly computed. 


Section 3 of the act of June 25, 1934, 48 Stat. 1215, provides, in 
pertinent part, as follows: 


That 70 per centum of so much of said sum authorized by section 1 of this 
act as may be expended as therein provided shall be reimbursed to the Federal 
Emergency Administration of Public Works from any funds in the Treasury to 
the credit of the District of Columbia, as follows, to wit: Not less than $1,000,- 
000 on the 30th day of June each year after such sum shall have been advanced 
to said District until the full amount expended hereunder is reimbursed, with- 
out interest for the first three years after any such advances and with interest 
at not exceeding 4 per centum per year thereafter on annual balances as of each 
June 30: * * * Provided, That such sums as may be necessary for the 
reimbursement herein required of or permitted by the District of Columbia, 
and for the payment of interest, shall be included in the annual estimates of the 
Commissioners of the District of Columbia, the first reimbursement to be made 
on June 30, 1936. Until 70 per centum of so much of said sum authorized by 
section 1 of this act as may be expended as therein provided shall be reimbursed 
to the Federal Emergency Administration of Public Works, with interest as 
provided in this section, 10 cents of the tax levied and collected upon each $100 
of the assessed valuation of all real and tangible personal property subject to 
taxation in the District of Columbia shall be deposited in the Treasury of the 
United States to the credit of a special account for such reimbursement to the 
Federal Emergency Administration of Public Works and shall not be available 
for any other purpose. The Commissioners may, in their discretion, anticipate 
from said special account the payments required by this act. 


While this section of the act was amended by the act of May 6, 
1935, 49 Stat. 174, the amendment has no bearing upon the questions 
presented in your submission. 

The proviso contained in that part of the District of Columbia 
Appropriation Act of June 29, 1937 (50 Stat. 359,365), quoted in your 
letter, modifies, in effect, the requirements of section 3 of the above- 
quoted act relating to the “special account” to the extent that for the 
fiscal year 1938 the deposits in said special account shall not exceed 
the amount to be reimbursed to the United States as required by stat- 
ute. Except for such modification, the deposits to the special account 
required by the 1934 act might exceed the amount necessary to reim- 
burse the United States in the manner provided by statute and thus 
contain, as it were, some idle funds. I fail to see, therefore, where. 


as seems to have been suggested in your letter, the cited provision of 


the current appropriation act has any relation to the question whether 
reimbursement may be made at any time during the fiscal year 1938. 

While in the first part of section 3 it is provided “That 70 percent 
of so much of said sum authorized by section 1 of this act as may be 
expended as therein provided shall be reimbursed * * * as fol- 
lows, to wit: Not less than $1,000,000 on the 30th day of June each 
year”, it is very pertinent to note that the concluding sentence of the 
same section of the statute provides that “The Commissioners may, 
in their discretion, anticipate from said special account the payments 
required by this act.” The act, therefore, read in its entirety, would 
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seem to contemplate a minimum payment of $1,000,000 for each fiscal 
year to be made not later than June 30 of each year. 

Regarding the matter of interest calculation, it seems clear that the 
statute contemplates that the period for which a loan is to run without 


interest is 3 years from the date of loan, and no longer. 14 Comp. 
Gen. 273. The using of the actual-number-of-days basis for comput- 


ing interest follows Treasury methods. 15 Comp. Gen. 992. Accord- 
ingly the method of computing interest as set up in your letter appears 
proper. Of course, if any repayment on the loans is made before June 
30, 1938, there would be required a recomputation of the interest upon 
the reduced principal as to the loans on which interest charges had 
begun to run. 

Your submission is answered accordingly. 


(A-88151) 


CLAIMS—CERTIFICATION TO CONGRESS—PAYMENTS IN FOREIGN 
CURRENCY 


The certification to the Congress by the Secretary of the Navy under the act 
of December 28, 1922, 42 Stat. 1066, for an appropriation for payment of 
claims of foreign nationals, etc., because of private property damages, on 
the basis of United States currency in the definite amount of the damage 
determined upon, plus an indefinite additional amount to cover possible 
fluctuations in exchange requiring a greater amount of United States cur- 
rency fur the purchase of the foreign currency requisite to the payment 
of the claim, would appear to be preferable to the certification of the 
definite amount of damage only, with its consequent unavailability of 
appropriated moneys sufficient for payment of the entire claim in the 
event of exchange rates at the time of payment less favorable than those 
existing at the time of certification. 


a Comptroller General Elliott to the Secretary of the Navy, October 1,. 
1937: 


There is transmitted herewith copy of letter dated July 9. 1937, 
from Oilfuel Depots (Gibraltar), Ltd., post office box 80, Gibral- 
tar, Gibraltar, returning a check for £142 3s. 8d. sent to the claimant 
by the Treasury Department June 30, 1937, pursuant to a settlement 
of this office, in reimbursement for damage to the oil hulk Dragon 
resulting from a collision with the U. 8S. S. Quincey on July 27, 1936, 
the claimant stating that it cannot accept the check in full settlement 
of its claim which amounted to £164 2s, 0d. 

The check for £142 3s. 8d. was purchased by the Treasurer of the 
United States through the Federal Reserve Bank of New York, New 
York, on June 18, 1937, at a cost of $702.22 pursuant to settlement 
No. 0447498, dated June 18, 1937, which settlement was issued under 
the appropriation of $1,285.83 made by the First Deficiency Appro- 
priation Act, fiscal year 1937, to pay claims for damages adjusted 
and determined by the Secretary of the Navy under the provisions. 
of the act entitled “An act to amend the act authorizing the Secre- 
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tary of the Navy to settle claims for damages to private property 
arising from collisions with naval vessels,” approved Detember 28, 
1922, 42 Stat. 1066, as fully set forth in House Document No. 110, 
Seventy-fifth Congress. 

Reference to said House Document No. 110 discloses that the 
amount of $1,285.83 is the total amount reported in your letter of 
January 7, 1937, to the Director, Bureau of the Budget, as approved 
by you under the provisions of the act of December 28, 1922, supra, 
for payment on the eight claims listed in the letter, including the 
laim of Oilfuel Depots (Gibraltar), Ltd., now in question. With 
respect to that claim it was reported that the amount claimed and 
allowed was £164 2s. 0d. stated in said letter as equivalent to $702.22, 
United States currency. 

In accordance with your action finding the amount of £164 2s. 0d. 
-due on the claim of Oilfuel Depots (Gibraltar), Ltd., and with the 
general rule of this office with respect to claims of foreign creditors 
residing abroad, the settlement of this office directed payment of the 
claim in English currency, but since there was appropriated for pay- 
ment of the claim only $702.22, payment was limited to the equiva- 
lent of that amount on the date of settlement, or £142 3s. 8d. 

It now appears that after payment to the claimant of the amount 
of £142 3s. 8d., there remains unpaid a balance of £21 18s. 4d., out of 
the amount of £164 2s. 0d which you found due on this claim. 

Since this difference is too large to be explained by the normal 
fluctuation of exchange rates between the time of approval of this 
-claim by you and the time of payment, the records now on file in this 
office with respect to the matter, including the claimant’s letter of 
‘October 28, 1936, to your department, presenting claim in the amount 
of £164 2s. 0d., and copies of the claimant’s bill of October 27, 1936, 
in the same amount, and of other supporting papers, have been 
examined in an effort to account for such difference. From pencil 
notations on the claimant’s letter of October 28, 1936, apparently 
placed thereon in your Department, it appears that the rate of 
‘$4.888625 was used in converting the amount of the claim to United 
States currency, this rate being the noon buying rate in New York 
City on October 27, 1936, the date of claimant’s bill, for cable trans- 
fers payable in English currency, as reported by the Federal Reserve 
Board. 

However, in reality the amount of £164 2s. Od. at the rate of 
$4.888625 is equivalent to $802.22, instead of $702.22 as reported in 
your letter of January 7, 1937, to the Director, Bureau of the Budget. 
Tt thus appears that through an inadvertence there was reported to 
the Congress for an appropriation for payment of this claim, $100 
less than the amount intended by your Department. 
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Also, it appears probable that even if there should be reported 
to the Congress and appropriated an additional amount of $100 for 
this claim, the sum of the English currency obtainable therewith 
and the English currency already purchased for payment of the 
claim would be less than the full amount of £164 2s. 0d. approved 
by you for payment and now requested by the claimant, since the 
English currency already purchased was obtained at the rate of 
$4.93875, which is considerably higher than the rate of $4.888625 ap- 
parently used in your Department in determining the equivalent 
of the claim in United States currency. 

In this connection reference may be made to the procedure, with 
which you are no doubt familiar, adopted with respect to claims of 
foreign creditors allowed by this office under appropriations the 
balances of which have been carried to the surplus fund under the 
provisions of section 5 of the act of June 20, 1874, 18 Stat. 110, as 
amended, and certified to the Congress under the act of July 7, 1884, 
23 Stat. 254. Under such procedure there is certified by this office 
to be due the foreign claimant a definite amount—which is the equiva- 
lent in United States currency of the amount of the claim in foreign 
currency at the date of settlement—or so much thereof, or so much 
additional thereto, as may be necessary to pay the claimant the 
amount of his claim in foreign currency at the rate of exchange in 
effect at the time of payment. When making appropriation for pay- 
ment of such claims, the Congress provides the definite amounts 
certified in the settlements of this office, “together with such addi- 
tional sum due to increases in rates of exchange as may be necessary 
to pay claims in the foreign currency as specified in certain of the 
settlements of the General Accounting Office.” See section 4 (a) of 
the First Deficiency Appropriation Act, fiscal year 1937, 50 Stat. 16. 
Provision is thus made for payment to the foreign creditor of the 
exact amount of his claim in the currency of his country, even though 
funds are not available for payment of the claim at the time of its 
allowance by this office. 

There would appear for administrative consideration whether a 
similar procedure, with appropriate limitations where necessary to 
insure that no more than $3,000 be paid on any one claim, would be 
desirable with respect to claims of foreign nationals, organizations, 
or institutions reported to the Congress under the provisions of the 
act of December 28, 1922, 42 Stat. 1066, title 34, section 599, U. S. 
Code. 

The matter is brought to your attention for such administrative 
action as may be deemed necessary. The check for £142 8s. 8d. 
herein referred to is being returned to the claimant company with 
letter of today, copy of which is inclosed for your information. 

81276™—38——21 
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(A-89206) 


DISTRICT OF COLUMBIA—OFFICERS AND EMPLOYEES—OATHS OF 
OFFICE—APPLICABILITY OF LEGISLATION RELATING TO FEDERAL 
EMPLOYEES 


The act of August 14, 1937, 50 Stat. 640, dispensing, under certain conditions, 
with requirement for renewal of the oath of office upon a change in status 
of any officer or employee of the executive departments and independent 

establishments of the United States who has once subscribed to the oath 

required by section 1757, Revised Statutes, is not er able to employees of 
the District of Columbia. 


Acting Comptroller General Elliott to the einaiiie: Board of Commissioners, 
District of Columbia, October 1, 1937: 


Your letter of September 24, 1937, is as follows: 


The Commissioners of the District of Columbia are in receipt of memoranda 
issued by Federal agencies interpreting the provisions of the act entitled, “An 
act to dispense with unnecessary renewals of oaths of office by civilian em- 
ployees of the executive departments and independent establishments,” approved 
August 14, 1937, which provides: 

“That civilian employees of the executive departments and independent estab- 
lishments of the United States who, upon original appointment, have sub- 
scribed to the oath of office required by section 1757 of the Revised Statutes, 
shall not be required to renew the said oath because of any change in status 
so long as their services are continuous in the department or independent 
establishment in which employed, unless in the opinion of the head of the 
et or independent establishment the public interests require such 
renewul.” 

The Commissioner of Accounts and Deposits, Treasury Department, by Admin- 
istrative Memorandum No. 57 dated September 14, 1937, indicates that “under 
the provisions of the attached memorandum (issued August 27, 1937, by the 
Chief, Division of Appointments, Treasury Department) it will no longer be 
necessary that employees take more than one oath of office, regardless of changes 
in status, so long as their services in the Treasury Department are continuous.” 
In a circular of the Chief of Engineers, War Department, dated September 3, 
1937, cases in which oaths are required, as well as those in which no oaths 
are required, are indicated. Various views have been expressed by other 
_departments on this subject. 

In a letter to the Disbursing Officer, D. C., dated May 19, 1931 (10 Comp. 
Gen. 524), you advised, quoting from the syllabus: 

“Employees of the District of Columbia appointed to a position or office re- 
quiring the taking of an oath of office are not entitled to the compensation of 
the position or office unless and until they have taken the oath of office pre- 
scribed by section 77, title 20, Code of the District of Columbia. A change in 
grade is to be considered as an appointment to a position or office requiring 
the taking of the oath of office.” 

Likewise, you held that section 1757, Revised Statutes, appears to apply 
only to employees of the United States, and not to employees of the District 
of Columbia. In this decision you sustained the disallowance in the account 
of an employee who had been transferred and assigned to new duties without 
the formality of a new oath of office. 

In a letter to the Commissioners (A-75447, dated July 9, 1936), inter- 
preting the act of February 27, 1899 (30 Stat. 864), which prohibits the purchase 
and repair of recording clocks, you advised that “the District of Columbia is 
not an executive department and therefore the prohibition in said act is not 
applicable thereto.” 

In a memorandum letter addressed to the Chief of the State and other 
Departments division, dated December 19, 1922, you held that “the District of 
Columbia is not an executive branch of the United States, and the officers 
and employees of the District of Columbia are not officers and employees of the 
United States unless expressly made so by law.” 20 Stat. 102; 13 C. D. 533; 
20 Op. A. G. 59; 47 MS. C. D. 1049; 1 Comp. Gen. 451. 

In view of the fact that the act, supra, relates solely to civilian employees 
of the executive departments and independent establishments of the United 
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States, the Commissioners would appreciate advice from you as to whether this 
beneficial legislation intended to promote efficiency by dispensing with renewals 
of oaths of office in the discretion of the heads of departments, is applicable 
to the District of Columbia. 


The act of August 14, 1937, Public, 284, 50 Stat. 640, quoted in your 
submission, is for application only to employees of the executive de- 
partments and independent establishments of the United States who 
have subscribed to the oath of office required by section 1757 of the 
Revised Statutes. As the employees of the District of Columbia are 
not employees of any executive department or independent estab- 
lishment of the Federal Government and have not subscribed to the 
oath required by section 1757, Revised Statutes, said act of August 
14, 1937, has no application thereto and the decision of May 19, 1931, 
reported in 10 Comp. Gen. 524, still governs the taking of oaths of 
office by employees of the District of Columbia under the conditions 
therein stated. 


(A-89067) 


QUARTERS ALLOWANCE—NAVY ENLISTED MEN ON TEMPORARY 
DUTY FURNISHED QUARTERS IN KIND—ACT, JUNE 20, 1936 


A Navy enlisted man in receipt of quarters allowance at his permanent duty 
station, is entitled to the allowance continuance benefits of the act of June 
20, 1936, 49 Stat. 1545, for a period of temporary duty abroad naval vessels 
where he received quarters in kind, if and when he returns to duty at the 
station from which he was sent on temporary duty. 


Acting Comptroller General Elliott to the Secretary of the Navy, October 2, 
1937: 


By your direction there has been received letter of September 20, 
1937, as follows: 


There is transmitted herewith for your consideration a letter, with inclosures 
and accompanying indorsements, dated August 31, 1937, from Lieutenant Com- 
mander T. M. Schnotala, Supply Corps, U. S. Navy, Supply Officer, Receiving 
Station, Navy Yard, Washington, D. C., requesting your decision on the question 
as to the right of an enlisted man of the Navy to receive credit for quarters 
allowance when on temporary duty aboard the U. 8S. 8. Sirius being transported 
to the U. 8S. 8. Mallard, while aboard the U. 8S. S. Mallard performing duty 
in connection with warm water tests of divers decompression tables, and while 
aboard the U. 8. S. Tewvas for return to Receiving Station, Navy Yard, Wash- 
ington, D. C., his permanent duty station. 

It will be noted from the inclosure that the question presented for decision 
arises in the particular case of William Badders, chief machinist’s mate (PA), 
U. S. Navy, who, while absent from his regular duty station on temporary 
duty as stated above during the period April 27, 1937, to June 27, 1937, 
inclusive, was permanently attached to the Receiving Station, Navy Yard, 
bt gs ri D. C., and detailed to duty at the Experimental Diving Unit at 

at place. 


It is stated in the correspondence that quarters and subsistence al- 
lowances for Badders at $1.95 per day were authorized by the Bureau 
of Navigation effective July 7, 1936, at which rate he was credited to 
and including April 26, 1937, immediately preceding his temporary 
duty status. Obviously, both quarters and rations in kind were 
furnished Badders while on the temporary duty in question. 
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The act of June 20, 1936, 49 Stat. 1545, amended the act of April 
15, 1926, 44 Stat. 257, to read as follows: 


* * * ‘That hereafter enlisted men of the Army, Navy, and Marine Corps, 
including the members of the United States Army, Navy, and Marine Corps 
Bands and the Naval Academy Band, entitled to receive allowances for quar- 
ters and subsistence, shall continue, while their permanent stations remain 
unchanged, to receive such allowances while sick in hospital or absent from 
their permanent duty stations in a pay status: Provided further, That allow- 
ances for subsistence shall not accrue to such an enlisted man while he is in 
fact being subsisted at Government expense. 


I apprehend that the question arises by reason of the Navy method 
of transferring a man’s account, even though sent from his perma- 
nent station for the performance of temporary duty. An aspect of 
this situation in this connection was considered in 16 Comp. Gen. 222. 
The disbursing officer states that Badders was credited with quar- 
ters allowance “including 26 April 1937, the date of closing” Badders’ 
account. Badders’ order of April 26, 1937, from the commanding 
officer of the receiving station at Washington stated “Records and 
accounts are placed in your custody for delivery to the U. S. S. 
Sirius.” In such a case credit is authorized upon return of the man 
to his permanent station pursuant to orders which specifically pro- 
vide for his return to such permanent station, but credit is not 
authorized currently while his accounts are carried on ships or at 
other stations. That is, the order to temporary duty is not the only 
test under the statute. In view of the closing out of the man’s ac- 
count and his practical separation from his permanent station by 
the order, whether he is in fact on temporary duty is to be determined 
by whether he returns and resumes duty at the station from which 
he was sent on temporary duty. 

You are advised that on the evidence presented Badders is en- 
titled to quarters allowance as authorized for him at his permanent 
station during the period he was away from his permanent station on 
the temporary duty in question. 


(A-88929) 


COMPENSATION AND LEAVES OF ABSENCE—FIELD OFFICES CLOSED 
BY ADMINISTRATIVE ORDER ON LOCAL HOLIDAYS 


There is no statute or Executive order precluding administrative action to close 
field offices either in the United States, its possessions, or foreign coun- 
tries, on local holidays when Federal work may not be properly performed, 
and such days would be “non-work days established by administrative 
order” within the meaning of the uniform annual leave regulations of July 
9, 1936, and not chargeable as annual leave to the employees in the offices 
involved, notwithstanding there is no administrative discretion to excuse 
field employees from duty without charging annual leave solely on the 
ground that the days of absence are holidays local to the place of em- 
ployment. 

Employees in field offices closed by administrative order on local holidays when 
Federal work may not be properly performed, are entitled to compensation 
for such days of absence if paid on an annual or monthly basis, but per 
diem employees and employees paid on the basis of “when actually em- 
ployed” are not entitled to compensation for such days of absence. 
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. rep pared General Elliott to the Secretary of Agriculture, October 


Your letter of September 10, 1937, is as follows: 


There are submitted for your consideration the following questions concern- 
ing the matter of excusing employees of this Department from duty on holidays 
local to the place at which they are employed. 

(1) May employees of the Department be excused from duty on local, State, 
or Territorial holidays, in the United States and insular possessions, without 
the necessity of charging them with annual leave? Section 11 of Executive 
Order 7409, July 9, 1936, prescribing annual leave regulations pursuant to the 
act of March 14, 1936, provides, in part, as follows: 

“Employees shall be charged with annual leave only for absence on their 
work days. Sundays, legal holidays, and holidays declared by Executive order, 
and non-work days established by Administrative order, in accordance with 
law, occurring within a period of annual leave, shall not be charged as annual 
leave.” 

In view of the provisions of this Executive order, it would appear that no 
discretion vests in the Secretary of Agriculture to excuse employees from duty 
on any days other than those specified by the Executive order above solely 
on the ground that such days are holidays local to the place of employment, 
It has come to our attention, however, that certain employees of other Depart- 
ments having offices in the same buildings as our employees have been excused 
on local holidays. It is understood, of course, that in line with your decision 
in 13 C. G. 277, and 15 C. G. 911, 1048, employees may be excused from duty 
without charging them with annual leave within administrative discretion, 
where it is necessary, for administrative reasons or because of inability to use 
the place of employment due to an act of God to ciose the office concerned. 
The question, therefore, may amount to the inquiry whether a local holiday is 
sufficient administrative reason for the closing of the office. 

(2) If the answer to question (1) is in the affirmative, it is believed that such 
answer is equally applicable to our next question. However, if the response to 
question (1) is negative, your consideration is asked for this further question: 
May employees of the Department of Agriculture, on duty in foreign countries, 
be excused from duty on national holidays of the foreign countries wherein their 
place of employment is located? In such instances not only is involved the 
matter of the difficulty of carrying on work while all local agencies are closed 
and officials are absent from duty, but also to be considered are the possible ob- 
jections which may be felt by officials of foreign governments when employees 
of this Government fail to observe the foreign national holidays. 

(3) In the event the answers to questions (1) and (2) are in the negative 
may, nevertheless, those employees of the Foreign Agricultural Service of the 
Bureau of Agricultural Economics, of this Department, who are regularly and 
officially attached to diplomatic missions or consulates of the United States, 
in foreign countries, be excused from duty on national holidays of the foreign 
country wherein they are stationed. Section 2 (a) of the act creating the For- 
eign Agricultural Service (46 Stat. 498, 7 U. 8S. C. 542) provides: 

“The present representatives of the Bureau of Agricultural Economics of the 
Department of Agriculture now stationed abroad shall be officers of the Foreign 
Agricultural Service of the United States, and the Secretary of Agriculture 
may appoint other officers in said Service from time to time in accordance with 
civil service procedure. All such officers shall constitute the Foreign Agricul- 
tural Service of the United States, and shall be known as agricultural attachés, 
assistant agricultural attachés, or by such other titles as may be deemed appro- 
priate by the Secretary of Agriculture. Any officer in said Service, when des- 
ignated by the Secretary of Agriculture, shall, through the Department of 
State, be regularly and officially attached to the diplomatic mission of the 
United States in the country in which he is to be stationed, or to the consulate 
of the United States, as the Secretary of Agriculture shall designate. If any 
such officer is to be stationed in a country where there is no diplomatic mis- 
sion or consulate of the United States, appropriate recognition and standing, 
with full facilities for discharging his official duties, shall be arranged by the 
Department of State. The Secretary of State may reject the name of any 
such officer, if, in his judgment, the attachment of such officer to the diplo- 
matic mission or consulate at the post designated would be prejudicial to the 
public policy of the United States.” 

By the terms of Executive Order 7013, April 16, 1935, amending instructions 
to diplomatic officers and consular regulations, the chanceries of diplomatic 
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missions and consular offices “may be considered as closed for the transaction of 
business of a routine nature” on all national holidays of the countries in which 
said missions or consular offices are located. Therefore, even if it be found 
that the Secretary of Agriculture has no general authority to excuse employees 
of the Department on local holidays, it would appear that when the diplo- 
matic mission or consular office, to which a foreign agricultural attaché is at- 
tached, is closed by virtue of Executive Order 7013, then such attaché may be 
excused from duty without being charged with annual leave. 


Your conclusion is correct that there is no administrative discre- 
tion to excuse field employees from duty without charging annual 
leave solely on the ground that the days of absence are holidays local 
to the place of employment. 

However, there is no statute or Executive order precluding admin- 
istrative action to close a field office on local holidays when Federal 
work may not be properly performed. Decision of August 28, 1937, 
A-88481, 17 Comp. Gen. 192. Such days would be “nonwork days 
established by administrative orders” and not chargeable as annual 
leave. Employees paid on the basis of the year or month would be 
entitled to compensation for such days, but per diem employees and 
employees paid on the basis of “when actually employed” would not 
be entitled to compensation on such days of absence. 23 Comp. 
Dec. 106. 

Accordingly, all three questions presented are answered in the 
affirmative. 


(A-89217) 


PERSONAL SERVICES—PROCUREMENT BY CONTRACT AS DISTIN- 
GUISHED FROM EMPLOYMENT—SOCIAL SECURITY BOARD—COM- 
PENSATION LIMITATIONS 


The Social Security Board, by reason of the proviso in its appropriation for 
the fiscal year 1938, 50 Stat. 344, “for employing persons or organizations, 
by contract or otherwise, for special accounting, actuarial, * * * serv- 
ices,” may employ, by contract, purely personal services of the kind enu- 
merated, notwithstanding the general rule that such services are for per- 
formance by Federal personnel under Government supervision, but if the 
contracts are for purely personal services as distinguished from nonper- 
sonal services—those involving results to be accomplished rather than time 
actually worked and supervision by Government personnel—the salary 
limitation of the appropriation act is for application. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
October 4, 1937: 


The letter of the Executive Director of the Social Security Board 
(file PDB: 18), presumably presented with your authority, is as fol- 
lows: 


The Independent Offices Appropriation Act, 1938, approved June 28, 1937, con- 
tains inter alia the following provision relating to the appropriation of the 
Social Security Board: 

“Provided further, That the Board may expend not to exceed $40,000 of the 
sum herein appropriated for employing persons or organizations, by contract 
or otherwise, for special accounting, actuarial, statistical, and reporting, en- 
gineering, and organizational services determined necessary by the Board, with- 
out regard to section 3709 of the Revised Statutes (U. S. C., title 41, sec. 5), and 
the provisions of other laws applicable to the employment and compensation 
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of officers and employees of the United States; Provided further, That no sal- 
ary shall be paid for personal services from the money herein appropriated 
under the heading ‘Social Security Board’ in excess of the rates allowed by the 
Classification Act of 1923, as amended, for similar services; Provided further, 
That this proviso shall not apply to the salaries of the Board members: Provided 
further, That none of the funds herein appropriated under the heading ‘Social 
Security Board’ shall be used to pay the salary of any expert or attorney 
receiving compensation of $5,000 or more per annum unless and until such 
expert or attorney shall be appointed by the President, by and with the advice 
and consent of the Senate.” 

In negotiating contracts for special services in accordance with the first pro- 
viso quoted, the Board desires to know if the language in the second proviso 
constitutes a limitation upon the amount of fees to be fixed in the contracts. 
For example, if special accounting, actuarial, or statistical services are to be 
made the subject of a contract, must the fee or daily compensation be fixed at 
the rates prescribed by the Classification Act of 1923, as amended? 

In view of the fact that the Board has under consideration a contract for 
special services which it desires to close in the near future, an early reply will 
be appreciated. 


The general -rule is that purely personal services may not be en- 
gaged by the Government on a nonpersonal service contract basis but 
are required to be performed by Federal personnel under Govern- 
ment supervision. The first proviso quoted authorizes an exception 
to this general rule. The fees or amount of the contract price paid 
in accordance with the terms of a nonpersonal service contract based on 
the results to be accomplished rather than on the time actually worked 
on the job, covering not only the contractor’s time but also the use of 
his facilities—office, staff, equipment, etc.—does not constitute salary. 
The second proviso is a limitation on the rate of salary paid to per- 
sons employed part time or full time on a personal service basis 
and accordingly does not restrict the rate paid as fees or contract 
price under a nonpersonal service contract executed in accordance 
with the first proviso. Decision September 29, 1937, A-89221. 

If, however, any of the classes of the work mentioned in the first 
proviso be performed on a purely personal service basis in which 
the time element only is involved and the work is supervised by the 
Board, the payment is salary and limited to the classification act 
rates in accordance with the second proviso. 

Your question is answered accordingly. 


(A-62047) 


CONTRACTS—DEMURRAGE ON EMPTY CYLINDERS—BASIS FOR 
PAYMENTS 


Vouchers covering demurrage charges on gas cylinders retained beyond the con- 
tract free period may be submitted on the quantity basis. that is, on the 
basis of a number of cylinders without regard to any particular cylinder, 
where contracts provide for demurrage payments upon such quantity basis, 
but in such cases there should be submitted an explanation of the method 
of calculating demurrage, proper citation to the disbursing officer’s voucher 
covering the preceding demurrage payment, and such other identifying 
data as will enable the General Accounting Office to render a proper audit. 
15 Comp. Gen. 134, amplified. 
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Acting Comptroller General Elliott to the Secretary of Agriculture, October 


Your letter of August 25, 1937, is as follows: 


We wish to acknowledge receipt of your letter of July 16, 1937, with which 
you transmitted for our consideration and such action as would be deemed 
appropriate, a copy of letter dated June 21, 1937, from the cylinder control 
department of the Linde Air Products Company, together with copies of related 
papers, relative to the matter of billing for empty gas cylinders not returned 
within the free period of thirty days. 

It appears that, under date of April 14, 1937, the Amarillo, Texas, regional 
office of the Soil Conservation Service of this Department, requested the Linde 
Air Products Company to furnish with each invoice for demurrage a state- 
ment showing the serial number for each individual cylinder shipped and re- 
turned with the respective dates thereof; and the company, under date of 
June 21, 1937, referred the matter to you with the statement that the requested 
information is not available because the company has not recorded the out 
and in movements of cylinders by serial numbers since early in 1932. 

You will note, in the letter of April 14, 1937, to the Linde Air Products 
Company from the regional office of the Soil Conservation Service, that such 
a record as was indicated to be required in your predecessor’s letter of August 
14, 1935, A-62047, to this Department, is being maintained by the various 
field offices of the Amarillo, Texas, region; and we understand that the Soil 
Conservation Service is, generally, maintaining such records in other localities. 
However, the difficulty appears to be to determine whether the company’s 
billings for demurrage agree with the records kept by the field offices. That 
is, the particular cylinder to which the billing has reference is not always 
readily ascertainable. 

The requirements of A-62047 (15 C. G. 134) were brought to the attention 
of all chiefs of bureaus and offices of this Department under date of March 
22, 1937. While the bureaus and offices of this Department endeavor to main- 
tain a record of the cylinder numbers received and returned for the purpose 
of complying with Decision 15 Comp. Gen. 134 it is realized that such procedure 
is time consuming, and in addition settlement on the basis of individual cyl- 
inders is financially disadvantageous to the Government. Also, since several 
companies do not record issuance and return by numbers and numbers, es- 
pecially on metal, are easily misread, it would not be surprising if erroneous 
numbers are frequently cited. The Acting Forester’s letter quoted in Decision 
15 Comp. Gen. 134 mentioned that in the Northwest region the Air Reduction 
Company had not maintained a record by individual numbers of cylinders 

-furnished and returned; the correspondance of the Linde Air Products Com- 
pany states that that company maintains no such record; and it is understood 
that in some localities the oil companies have abandoned the practice of 
recording oil drums by number, because of thé expense and impracticability of 
following that system. 

Aside from the cost to the company of maintaining an individual number 
record, the procedure outlined in 15 Comp. Gen. 134 would be distinctly ad- 
vantageous to the contractor and disadvantageous to the Government. Individ- 
ual number records show that where gas use is limited, long periods elapse be- 
fore some cylinders are emptied, and demurrage accrues under the individual 
number system. Under the quantity system, however, return of other cylinders 
before expiration of the free period often offsets the charges accruing on the 
delayed cylinders. For example, with a thirty-day free period, if ten cylinders 
obtained July 1 are held forty-five days, and ten July 15 held fifteen days, no 
charge accrues because there will have been returned to the company at the close 
of July ten cylinders and about the middle of August another ten cylinders; 
under the individual number plan there would accrue on the ten cylinders ob- 
tained July 1 demurrage charges for one hundred fifty cylinder days, although 
the ten furnished July 15 were retained only half the allowable period. While 
the owner under the contract may have a right to require demurrage on each 
cylinder held more than the free period, if the company is willing to relinquish 
that right and allow the short periods to offset the delays, it seems in the Gov- 
ernment’s interest to take advantage of such arrangement. Since the quantity 
system is distinctly to the advantage of the Government both as to the amount 
of demurrage payment and from the standpoint of simplicity of record, it is 
strongly urged that the individual number procedure outlined in 15 Comp. Gen. 
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134 be discontinued and settlement permitted in accordance with the commercial 
practice of the particular company concerned, where such practice does not 
constitute a modification of or variation from the contract to the disadvantage 
of the Government. 


The decision cited in your letter, 15 Comp. Gen. 134, involved con- 
tracts which provided for a demurrage charge of a specified amount 
per day for each day beyond a free rental period of 30 days. Obvi- 
ously demurrage vouchers received in disbursing officer’s accounts 
prepared upon the basis of the “quantity system” such as alluded to in 
your letter could not be audited under the terms of the contract. The 
decision therefore set forth the data considered essential to a proper 
audit of each demurrage voucher under the terms of the contracts. 

However, there is no objection to the submission of demurrage 
vouchers upon the quantity basis where contracts may provide for 
demurrage payments upon such quantity basis. But in such cases 
there should be submitted with the vouchers identifying data such 
as those provided for in commercial form used by the Linde Air 
Products Co., No. A/R 1115-A entitled, “Explanation of Method 
of Calculating Linde Cylinder Demurrage,” including proper cita- 


tion to the disbursing officer’s voucher on which the last demurrage 
payment may have been made—it being the administrative responsi- 
bility at all times to furnish with fiscal officer’s account such identify- 
ing data as will enable this office to render a proper audit. 


The decision herein cited, 15 Comp. Gen 134, is amplified 
accordingly. 


(A-87390) 


COMPENSATION AND CLASSIFICATION—PART TIME PER ANNUM 
EMPLOYEES—EVALUATION OF SERVICES AND PUBLIC HEALTH 
SERVICE APPROPRIATION LIMITATIONS 


The availability for duty, upon call by the Government, of professional, scien- 
tific, etc., personnel also engaged in private or commercial pursuits, consti- 
tutes “service” the evaluation of which is an administrative responsibility 
and may be included in determining the annual salary rate of such part- 
time personnel; the contracts of employment to show the method used in 
determining the rate; the position involved to be classified if the duties 
thereof are similar to those of full time positions; and the rate fixed to 
have substantially the same relation to the rates fixed for full time similar 
positions as the part time service bears to the full time service, but in view 
of the Treasury Department Appropriation Act of May 14, 1937, 50 Stat. 
148, relative to part time field employees of the Public Health Service, their 
classification must be on the basis of the Classification Act and not on 
Executive order salary grades, and there must be shown on, or attached to 
the pay roll, information as to any fees paid to enable a proper audit with 
regard to the salary limitations imposed by the act of May 14, 1937. 


Acting Comptroller General Elliott to the Secretary of the Treasury, October 
5, 1937: 


In the audit of the accounts of G. F. Allen, Chief Disbursing Offi- 
cer, Treasury Department, for the month of February 1935, excep- 
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tions were taken to payments of compensation on voucher No. 4-1322, 
to various part-time field employees of the United States Public 
Health Service—acting assistant surgeons—for the reason that such 
positions are required to be classified with compensation fixed at a 
rate having the same relation to the rate fixed for full time in a 
position which the time given to the service bears to the time served 
by a full-time employee. 

On March 21, 1936, in answer to the exceptions, it was stated that 
the physicians were appointed at a nominal per annum salary without 
specifying the amount of time required to be served under the ap- 
pointments; that the physicians were subject to call at any time; 
and that it was impossible to secure physicians of the type sought 
under a contract of employment requiring a specific number of hours 
of service. In the audit such explanations were not considered satis- 
factory for the reason that the right of an employee of the Govern- 
ment to compensation is dependent upon the rendering of service 
commensurate to the compensation paid. 

Under date of April 20, 1937, the Surgeon General was advised as 
follows: 

However, as this office readily realizes the difficulty of your being able to 
obtain the service of competent private physicians for services as here involved, 
further action with regard to this particular phase of the exception will be held 
in abeyance, pending the receipt of a showing of facts establishing the relation 
between the rate fixed for the services performed and the annual salary rate 
for a full-time employee of the grade. It appears that a more logical method of 
securing such services would be on a fee basis. 

In letter of June 1, 1937, the Surgeon General discussed the matter 
in detail and stated that the annual compensation for the services 
rendered by the physicians is not based on any requirement of a 
stated number of hours or days of service but upon “what, for lack 
of a better term, may be called the experience under the employ- 
ment,” and that the letters of appointment did not specify the service 
required. Furthermore, that employment on an annual basis when 
compared to the same service on a fee basis was so obviously to the 
advantage of the Government that it would be wholly illogical to 
secure such services on a fee basis. A report on the activities of a 
number of attending specialists at the United States Public Health 
Service Relief Station, Philadelphia, Pa., and a comparison of the 
annual salary with the corresponding amount required to be paid 
on a fee basis was cited in support of such contention, Said letter 
of June 1 further stated: 

Appropos to the subject of part-time field employees of the Public Health 
Service generally, your attention is invited to the following legislation, appearing 
in the Treasury Department appropriation bill for 1938 [Public, No. 77, approved 
May 14, 1937]: 

“Hereafter field employees of the Public Health Service, except those 
employed on a per diem or fee basis, who render part-time duty and are 


also subject to call at any time for other services, may be paid annual com- 
pensation for such part-time duty and, in addition, such fees for such other 
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services as the Secretary of the Treasury may determine: Provided, That the 
total amount paid to any such employee for any fiscal year shall in no case 
exceed the amount of the minimum annual salary rate of the classification 
grade of the employee.” 

: 2 +. * * * * 

The use of the word “hereafter” in the legislation is understood to make 
it permanent legislation, and although it has no direct bearing on things 
which are in the past, it would be most illogical for the General Accounting 
Office to insist on the Public Health Service revamping its entire part-time 
personnel set-up for the short time that would intervene before the legislation 
becomes effective. 


There is not involved herein the status of personnel paid on a 
fee or a per diem basis. 
e The decisions of this Office where the rules have been stated 
for fixing the compensation rates of part-time positions, have held 
in effect (1) the positions must be classified if the character of the 
duties performed is the same or similar to the duties of employees 
on a full-time basis required to be classified; (2) the rates of com- 
pensation must be fixed administratively on an annual basis hav- 
ing substantially the same relation to the rates fixed for full time 
in the same or similar positions which the part-time service required 
to be performed bears to full-time service; (3) that “service” of 
part-time professional and scientific personnel and those similarly 
employed may include both availability for duty as well as actual 
service; (4) the letters of appointment or contracts of employment 
should show the basis or method used in determining the per annum 
rate of compensation on a part-time basis; (5) the pay roll should 
reflect the classification grade, the annual salary rate, and the ratio 
or percentage that the part-time compensation bears to the full-time 
compensation in similar positions. 11 Comp. Gen. 105; id. 211; 
id. 217; id. 260; id. 362. As to professional and scientific personnel 
it was stated in decision of January 7, 1932, 11 Comp. Gen. 260, 
262, as follows: 


It is understood from the statement made in the two letters quoted that 
the annual salary of these two consultant or part-time physicians has been 
fixed on two primary elements, to wit: (1) Availability for duty at all times 
upon the call of the Veterans’ Administration, necessitating the physiciaris so 
to arrange their private practice as to meet the needs of the Government; 
and (2) the minimum time of actual service on Goverument work without 
special call. 

The right of an employee of the Government to compensation is dependent 
upon the rendering of service, 5 Comp. Gen. 566, and, ordinarily, there is no 
authority for the payment of a stipulated annual salary in the nature of a 
retainer having an uncertain relation to, and possibly in excess of, services 
actually rendered. However, in view of the professional nature of the part-time 
service rendered by consulting physicians for the Veterans’ Administration, in- 
volving, in addition to actual attendance at Government institutions, research 
and other similar work during time not actually spent at the Government insti- 
tutions, as well as the necessity of adjustment in private practice with little or 
no notice in order to be available upon the call of the Government, it is believed 
that both of the elements above stated reasonably may be classed as “service” 
and properly are for consideration in fixing the part-time compensation on an 
annual basis having proper relation to the time served by full-time employees in 
similar positions, the salaries for which have been fixed in accordance with the 
principles of classification. 
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In other words, this Office has definitely recognized that the avail- 
ability of professional and scientific personnel also engaged in private 
practice or commercial pursuits for duty upon call by the Government 
has a value and constitutes “service” which may not in all cases be 
measured with mathematical exactitude. The evaluation of such 
part-time service of professional and scientific personnel and other 
employees whose work is of a similar nature or performed in connec- 
tion with the work of professional and scientific personnel is of 
necessity an administrative responsibility and it is not the purpose or 
intent of this Office in making requirements for audit purposes to 
question the administrative action in this regard, but simply to have 
a practical basis on which it may be determined that none but lawful 
expenditures are made. 

The requirements for audit purposes will be satisfied if the letters 
of appointment or contracts of employment are properly executed as 
above indicated and made available to this office in the administrative 
office if deemed necessary, and there are shown on the pay rolls the 
classification act grade, and the annual salary rate at not to exceed 
the minimum salary rate of the classification act grade in which the 
part-time positions have been administratively allocated, the act of 
May 14, 1937, 50 Stat. 148, apparently precluding the salary rate of 
part-time field positions in the Public Health Service to be based on 
executive order salary grades which are fixed at one rate and do not 
have a salary range. Unless facts are disclosed showing the neces- 
sity for further investigation, it will be assumed that the annual 
salary rates stated on the pay rolls reflect the ratio or percentage that 
part time compensation bears to the minimum salary rate for similar 
full-time positions. 

In view of the limitation of the proviso to the paragraph quoted 
from the act of May 14, 1937, it becomes necessary for this office in 
the audit of accounts to determine that no part-time field employees 
of the Public Health Service, except those on a per diem or fee basis, 
are paid in annual salary and fees during a fiscal year an amount in 
excess of the amount of the minimum annual salary rates of the classi- 
fication grade of the employee. Therefore, on each pay roll, or at- 
tached thereto, there should be shown the amount of fees paid during 
the period covered by the pay roll to each such part-time employee 
also paid a salary on an annual basis, together with a reference to 
vouchers by numbers on which the payments were made. With the 
last pay roll for the fiscal year there shduld be furnished the total 
amount of fees, with reference to voucher numbers, paid each of 
such employees during the fiscal year. 

The exceptions heretofore taken by this office in the audit of ac- 
counts of the character here involved will be removed and otherwise 
proper payments heretofore made will not now be disturbed. 
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(A-89143), (A-88938) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DETERMI- 
NATION OF ECONOMY AND ADVANTAGE—COMMON CARRIER FARES 
OF OFFICIAL PASSENGERS 


Travel orders issued pursuant to a departmental regulation by subordinate 
supervisory officials to whom the regulation was directed, must be con- 
strued in the light of that regulation irrespective of how the individual 
orders were worded, and the provision in the regulation that reimburse- 
ment on a mileage basis for use of personally owned automobiles should 
not exceed the cost of transportation by common carrier, in the absence 
of qualifying language, means the cost by common carrier of one fare 
and not the fares of all persons officially traveling with the owner of the 
vehicle, 


Acting Comptroller General Elliott to the Attorney General, October 5, 1937: 
Your letter of September 4, 1937, is as follows: 


Copies of several notices of exemption have been received in this department 
covering suspensions made by the General Accounting Office in the account of 
United States Marshal M. F. Hammond, Houston, Tex., for the quarter ended 
June 30, 1936, vouchers Nos, 2309, 2329, and 2505, involving official travel of 
a clerk to the United States Attorney in her personally-owned automobile the 
explanation of the suspension reading as follows: 

“The travel order authorizing the employee to use her personally-owned 
automobile was issued pursuant to Circular 2576 dated June 28, 1984, which 
limits the charge therefor not to exceed the cost of transportation by common 
carrier. T. R. par. 12 (a) ; 15 Comp. Gen. 261.” 

Upon receipt in the Department of your: ruling dated December 8, 1933 
(A-50711), allowing savings made on other traveling personnel to be included 
in determining the economy and advantage to the Government of travel in 
the personally-owned automobile of one of the travelers, Department Circular 
2576 (copy enclosed), dated June 28, 1934, was issued, delegating authority to 
various court officials for authorizing their personnel to use their personally- 
owned automobiles incident to official travel, the statement being made therein, 
“subject to the condition that the charge will not exceed the cost of transporta- 
tion by common carrier between the points of travel,” this condition being 
intended to include the cost by common carrier of all persons officially traveling 
with the owner of the automobile. This intention has been reiterated many 
times, both verbally and by letter, since the issuance of the said circular. 

Under the circumstances, it is requested that the action of the General 
Accounting Office in this matter be reconsidered, or, if it is held that the 
statement contained in Circular 2576 must limit expenses by common carrier to 
the one person, an opportunity be given this Department to issue amended 
instructions correcting the statement in question, and suspensions made by 
the General Accounting Office, with respect thereto, be removed pending issuance 
of such instructions, as the circular in question affects practically the entire 
force of the various court officials. Further, such charges have been uniformly 
allowed heretofore, on the basis of a proper individual travel order, this being 
the first instance brought to the attention of this Department where the circular 
itself has been used as a basis for the suspensions. 

In this connection it may be stated that the decision cited by the General 
Accounting Office, 15 Comp. Gen., 261, is not believed to be applicable in this 
case, as the individual travel orders issued in each of the cases herein men- 
tioned were apparently so worded as to permit of the savings on account of 
other traveling personnel being considered, no question having been raised as 
to their sufficiency. 


When a travel order is directed to and authorizes travel by but 
one person at a specified mileage rate subject to the condition that 
the amount allowed may not exceed the cost by common carrier, such 
order is construed as a determination by the administrative office that 
the economy and advantage of that mode of travel is limited to the 
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cost of one fare between the points connected by common carrier, that 
is, that it would not be to the economy and advantage of the United 
States if the amount to be reimbursed should exceed one fare by rail. 
13 Comp. Gen. 165; 15 id. 261; 16 id. 8. However, where the travel 
order, otherwise properly issued, authorizes travel at a fixed mileage 
rate subject to a determination of economy and advantage after the 
travel has been completed and the traveler is accompanied by other 
Government employees also traveling on official business the esti- 
mated cost by common carrier for the whole number of persons so 
officially transported may be used for the purpose of demonstrating 
the economy and advantage from that mode of transportation. 13 
Comp. Gen. 163. 

The Department of Justice Circular No, 2576, issued June 28, 1934, 
provided in paragraph 1 thereof: 

Pursuant to the provisions of paragraph 12-a of the Standardized Govern- 
ment Travel Regulations, as amended, and it having been determined to be 
more economical and advantageous to the United States, authority is hereby 
delegated to each of you to authorize employees serving under you to use their 
personally owned automobiles in making official travel, and be reimbursed 
therefor at the rate of 5¢ per mile, subject to the condition that the charge 
will not exceed the cost of transportation by common carrier between the points 
of travel, consideration also being given any increase or decrease in the number 
of per diems in lieu of subsistence incident thereto. Particular attention is 
called to the fact that, under existing regulations, the travel authority, for 
that method of travel, must be in advance and that a copy thereof should be 
attached to any voucher in which credit is claimed for mileage in connection 
with the official use of a personally owned automobile. 

This circular being a general regulation, exceptions thereto could 
not be made by any subordinate officer and travel orders issued there- 
after by the supervisory officials to whom directed, must be con- 
strued in the light of that regulation irrespective of how the indi- 
vidual orders were worded. Accdrdingly, the fact that in some 
cases the United States Attorney in issuing the travel orders to 
other employees authorizes the use of privately owned automobiles 
at a rate of 5 cents per mile “provided same is shown on the voucher 
to be more advantageous and economical to the Government” would 
not be effective to overcome the limitation in Circular 2576 that 
reimbursement should not exceed the cost by common carrier, which 
limitation, in the absence of any qualifying language, can only be 
construed to mean the cost by common carrier of one fare. However, 
in view of your statement as to your intention that the regulation 
should authorize reimbursement of the cost by common carrier of the 
transportation of all officers or employees transported in the vehicle 
on official business, Department of Justice vouchers claiming mileage 
for the use of personally owned automobiles prior to November 1, 
1937, will be approved for payment or credited in the accounts of 
the disbursing officer where the only objection is that the mileage 
claimed, while exceeding the cost of transportation of one person by 
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common carrier, does not exceed the cost of transportation of the 
number of persons actually using the automobile for official travel, 
with the understanding that Circular No. 2576 will be amended by 
November 1, 1937, by inserting after the phrase “between the points 
of travel” the following “of all persons officially traveling with the 
owner of the vehicle.” 


(A-76618) 


BONDS—SURETY—SUBROGATION—CLAIMS OF LABORERS AND 
MATERIALMEN 


Subrogation being an equitable doctrine with no legal right to payment under 
the principles of such doctrine existing independently of a judicial de- 
termination, and there being no statute or general principle of law 
requiring the accounting officers of the Government to settle claims other- 
wise, there is neither requirement nor justification for the recognition by 
the accounting officers of an asserted right of subrogation where there is 
any basis for reasonable doubt that the courts would recognize such right. 

Completing surety of defaulting contractor is not entitled, under the doctrine 
of subrogation, to amounts otherwise due contractor unless all claims of 
laborers and materialmen against the contractor have been paid, either 
by the surety or otherwise, in accordance with the Heard Act of August 
13, 1894, 28 Stat. 278, as amended, 40 U. S. C. 270, and the General Ac- 
counting Office is not required or authorized to distribute funds due an 
insolvent contracter among the contractor’s creditors or to pay any amount 
due an insolvent contractor to its surety where such payment might in 
any degree impair the claim of any unpaid laborer or materialman against 
the estate of the insolvent contractor. + 


ine oe General Elliott to the Maryland Casualty Co., October 


Theré was received your letter of August 18, 1937, in effect re- 
questing reconsideration of decision A-76618, August 5, 1937, 17 
Comp. Gen. 97, holding that no allowance could be made on your 
claim under the doctrine of subrogation for an amount otherwise 
due your defaulting insolvent principal, Murch Bros. Construction 
Co., under contract T1PW-389, August 30, 1934, for the construc- 
tion of a post-office building at Asheboro, N. C., in the absence of 
satisfactory evidence that the claim of the Cox and Lewis Hard- 
ware Co, for materials furnished your principal is nonexistent or 
has been paid and released. 

Careful consideration has been given the arguments advanced in 
your letter but they do not warrant any modification of the deci- 
sion. The question is not whether the hardware company has or has 
not an enforceable claim against you as surety on the principal’s 
bond under the Heard Act of August 13, 1894, 28 Stat. 278, as 
amended, 40 U. S. C, A. 270, but whether your right under the 
doctrine of subrogation to payment of the balance otherwise due 
your principal is so clearly established as to justify recognition by 
the accounting officers without requiring such asserted right by 
subrogation to be established in judicial proceedings. 
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As you know, of course, subrogation is an equitable doctrine and 
no legal right to payment under the principles of such doctrine exists 
independently of a judicial determination, and there is no statute or 
general principle of law requiring the accounting officers of the Gov- 
ernment to settle claims otherwise. Where there is any basis for rea- 
sonable doubt that the courts would recognize an asserted right of 
subrogation in a particular case, certainly the recognition of such 
right by the accounting officers is neither required nor justified. 

In cases such as the present one there is not only basis for such 
reasonable doubt but substantial reason to believe the courts would 
deny subrogation, particularly in view of American Surety Company 
v. Westinghouse Electric Company, 296 U. S. 133—in which the 
Supreme Court of the United States held that the surety on a bond 
given under the Heard Act for the protection of materialmen and 
taborers was not entitled, by subrogation, to share in the distribution 
of the assets of its insolvent principal until there had been paid al}. 
outstanding claims of the class of persons for whose protection the 
bond was given, even though the total of such claims exceeded the 
amount of the bond, and the surety, having paid the full amount of 
the bond, was subject to no further liability thereon. To the extent 
that the prior State case of U. S. F. & G. v. Port of Seattle, 13 Pac. 
(2d) 33, cited by you, may indicate a different rule it cannot be 
regarded as controlling in matters of payments from Federal funds. 
As to these the law as determined by the Supreme Court of the 
United States is, of course, conclusive. 

You suggest that this Office retain $24.57 to cover the amount 
alleged to be due from your principal to the hardware company and 
pay you the balance otherwise due your principal. The claim of the 
hardware company is not against the United States but is against 
your principal, and, as you yourself indicate in your letter, this office 
has no authority under the Heard Act to withhold an amount due 
a contractor to cover the claim of an unpaid laborer or materialman. 
This Office is not required or authorized to distribute funds due an 
insolvent contractor among the contractor’s creditors. That is a 
responsibility of the contractor’s receiver, but, clearly, under the prin- 
ciples of American Surety Company v. Westinghouse Electric Com- 
pany, supra, this Office may not pay any amount due an insolvent 
contractor to its surety under the doctrine of subrogation—rather 
than to the receiver—where such payment might in any degree im- 
pair the claim of any unpaid laborer or materialman against the 
estate of the insolvent contractor. As was pointed out in my decision 
of August 5, 1937, the holding of the Supreme Court in that case was 
in effect that the equities in favor of the unpaid materialmen for 
whose protection the Heard Act was enacted are superior to those 
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of the surety on a bond given pursuant to that act; that the right of 
an unpaid materialman to recover his debt from the estate of the 
contractor, irrespective of the bond, should not be impaired by paying 
any part of the assets of the estate to the surety on the bond given 
under the statute for the protection of such materialmen ; that, there- 
fore, the claims of the surety were postponed to the claims of all 
unpaid materialmen and laborers; and that the surety could not reach 
the assets of its principal, the contractor, until the claims of all un- 
paid laborers and materialmen had been satisfied, even though there 
was no liability on the part of the surety to pay such claims. See, 
also, in this connection Barton v. Matthews, 216 S. W. 693, 9 A. L. R. 
1594 (and annotation at 9 A. L. R. 1596) where the court quoted with 
approval the statement in Bank of Fayetteville v. Lorwein, 76 Ark. 
245, 88 S. W. 919, that— 

The right of subrogation cannot be enforced until the whole debt is paid, and 
until the creditor be wholly satisfied there ought to and can be no interference 
with his rights or his securities which might, even by bare possibility, prejudice 
or embarrass him in any way in the collection of the residue of his claim. 

If only the amount of $24.57 were withheld, as suggested, and the 
balance of several thousand dollars paid to you, the amount so with- 
held could not be paid the hardware company but at most would be 
paid the contractor’s receiver. Such amount could not be earmarked 
for payment by the receiver to the hardware company but would be 
general assets subject to distribution among all of the insolvent’s 
creditors on the same footing. Obviously the payment of the whole 
sum to the receiver might result in the payment of a larger amount 
to the hardware company on its claim for materials, and, therefore, 
the payment to you of any amount otherwise due the contractor’s 
estate might impair, in some degree, the claim of the hardware com- 
pany against the contractor’s estate, contrary to the principles of the 
cited cases. One of the express conditions of the bond on which you 
are surety is that “the principal * * * shall * * * make 
payment to all persons supplying the principal with labor and ma- 
terials in the prosecution of the work provided for in said contract”; 
and until this condition is fulfilled, you, as surety on the bond, clearly 
have no standing to recoup any part of the payments required from 
you thereunder, in derogation of the claims of any unpaid laborers 
and materialmen against the estate of your insolvent principal. See 
Peoples v. Peoples Bros. Inc., 254 Fed. 489. It follows that the sug- 
gested procedure may not be adopted, and that no payment may be 
made to you under the doctrine of subrogation so long as it appears 
there may be any unsatisfied claims against the contractor for labor 
and materials furnished in the prosecution of the contract work. 

Accordingly, the conclusions of the decision of August 5, 1937. 17 
Comp. Gen. 97, are affirmed. 


81276™—38——22 
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(A-87549) 
CONTRACTS—AWARDS—UNAUTHORIZED—GOVERNMENT LIABILITY 


Payments under an award to another than the lowest responsible bidder, on the 
basis that expenses were incurred in preparation for performing the work 
covered by the award, are not authorized where contracting officer's 
rejection of the offer of the lowest responsible bidder was found upon 
administrative review to have been improper and unauthorized, particu- 
larly where no actual services have been rendered or anything of value 
received for consideration in settlement on a quantum valebat basis, and 
the responsible officials of the company—knowing that it was not the lowest 
bidder—were on notice that it was not entitled to the award if later de- 
cided by competent authority that any of the lower bidders were responsible. 


Acting Comptroller General Elliott to the Secretary of War, October 6, 1937: 

Your letter of August 19, 1937, reporting administrative findings 
of fact and requesting my decision thereon, is in pertinent part, as 
follows: 


This will acknowledge receipt of your letter dated August 9, 1937, having 
reference to bids for the installation of stokers at Fort Des Moines, Iowa. A 
careful review of your letter leads to the belief that letter from this depart- 
ment dated July 27, 1937, was not altogether clear in its exposition of the 
matter and its request for the decision desired from your Office. 

The specifications prepared by the authorities at Fort Des Moines had been 
reviewed by the office of the Quartermaster General and these specifications 
adequately described requirements for the stokers. The necessity for such 
installations had been previously determined, the project approved, and the 
funds therefor provided by the office of the Quartermaster General, 

Particular attention is invited to the fact that, in each instance, the only 
reason given for the rejection of the bid of the University Avenue Coal Com- 
pany was failure to furnish certain information called for by the specifica- 
tions. So far as structural details are concerned the stokers offered by this 
bidder conform to the requirements of the specifications. The information 
required to be furnished by the bidders could have been obtained from this 
bidder after the opening and before arriving at a decision as to making 
awards. No effort was made by local authorities to obtain this infor- 
mation. * * * 

It was not the intention of letter of July 27th from this department to 
present for your consideration the problem of determining the adequacy of 
the specifications or the compliance of the various offerings with those specifi- 
cations; for such determinations the personnel of the office of the Quarter- 
master General is both adequate and competent. It will be noted that no 
complaint has been made regarding the adequacy or the fairness of the 
specifications. Careful review of the bids by the office of the Quartermaster 
General indicates that award under Circular No. 251-37-86 should have been 
made to the University Avenue Coal Company and under Circular No. 251-37-87 
to either the Steel Products Engineering Company or to the Vorse Stoker 
Company, offering bids identical as to price. 

* The particular question, therefore, on which decision of your Office 
is desired is whether appropriated funds can be expended in connection with 
the award of contract to the Fred Keating Coal Company under the circum- 
stances herein described. 


The abstract of bids submitted under Circular No. 251-37-86 shows 
that six alternate bids were received for the installation of 16 auto- 
matic stokers ranging from the $4,710.55 bid of the University Ave- 
nue Coal Co.—which the Secretary of War has found and reported 
to be the lowest responsible bidder to whom the award on this invi- 
tation should have been made—to $6,623.28, the highest bid received. 
The Fred Keating Coal Co., of Des Moines, which has claimed it has 
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a valid contract on its alternate bid for the installation of the stokers 
covered by this invitation, bid $5,060, or $349.45 more than the lowest 
bidder found responsible. 

The abstract of bids submitted under Circular No. 251-37-87 shows 
that 10 bids were received for the installation of 13 automatic stokers, 
ranging from $3,500 to $9,425. You have found and reported that 
the Steel Products Engineering Co. and the Vorse Stoker Co., whose 
bids of $6,990 are identical, are the lowest responsible bidders upon 
this invitation. The Fred Keating Coal Co., which has claimed it 
has a valid contract for the installation of the stokers covered by 
this invitation, bid $7,862, or $872 more than the lowest bid from a 
bidder you have found responsible. 

The local quartermaster at Fort Des Moines is reported to have 
made awards under both invitations to the Fred Keating Coal Co. 
on the basis of its higher bids. That company claims that it has 
incurred certain costs in preparation for carrying out its alleged 
contracts on the basis of these awards, but it is understood that there 
has been no delivery of anything of value to the War Department 
and there has been no installation of the automatic stokers at Fort 
Des Moines. 

In 36 Op. Atty. Gen. 33, 37, it was said: 


The real question in the case is whether the contract is void. * * * The 
purpose of Congress in requiring that contracts shall be let after public adver- 


tisement is to procure open competition. Any course of action which has the 
effect of defeating that purpose would be contrary to law. * * 


In 33 Op. Atty. Gen. 453, the Attorney General stated his opinion 
as follows: 


The theory of the bidding for this, as well as other Government work, is 
that the Government should have all the benefits incident to competition and 
that the contract should be awarded to the lowest responsible bidder. * * * 


In an opinion to you of January 12, 1935, concerning aircraft 
procurement, at page 9, the Attorney General said: 


* * * where no true emergency is involved, the law contemplates compe- 
tition, not necessarily wide publicity, but all actual competition the industry 
affords—to the end that all in a position to supply the need may be given 
opportunity to bid, and that the Government may have the advantage of the 
lowest offer * 


In Scott v. United States, 44 Ct. Cls. 524, 527, the United States 
Court of Claims held: 

The agents of the Government stand upon a different footing from private 
individuals in the matter of advertising for the letting of contracts in behalf 
of the United States. They have no discretion. They must accept the lowest 
or [in case of sales] the highest responsible bid. or reject all and readvertise. 
Private individuals are not required thus to act. Hence it is apparent that 
Government agents should be allowed a reasonable time after the opening of 
bids before they are allowed to be withdrawn, * * 

Contracts made in violation of such rule dines been held void. 
Schneider v. United States, 19 Ct. Cls. 547, citing Clark v. United 
States, 95 U. 8. 589; United States v. Speed, 8 Wall. 77. 
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The reason for the rule, as established by the decisions of both 
Federal and State courts, is summarized in 30 L. R. A. (NS) 214, 
in the synopsis to the case of Hannan v. Board of Education, etc., 
107 Pac. 646, as follows: 

The true intent and purpose of the statute requiring certain contracts to be 
let only on sealed proposals to the lowest responsible bidder is to secure 
economy, and protect the public from collusive contracts, favoritism, or fraud, 
and to promote actual, honest, effective competition in the construction of 
public work by requiring of boards the presentation of a common standard 
previously ascertained, to the end that each proposal or bid received and 
considered may be in competition with all others, and to preclude the consid- 
eration and acceptance of proposals or bids on plans and specifications not 
open to all. 

All officers of the Government, from the highest to the lowest, are 
creatures of the law and bound to obey it. United States v. Lee, 
106 U. S. 196, 220. 

Acts of a public officer in excess of his authority are void and do 
not bind or estop the Government. Pierce v. United States (The 
Floyd Acceptances), 7 Wall. 666; Mammoth Oil Co. v. United States, 
275 U. S. 13; Pan American Co. y. United States, 273 U. S. 456; 
United States y. American Sales Corp., 27 F. (2d) 389, affirmed 32 F. 
(2d) 141, certiorari denied, 280 U. S. 574. 

State courts frequently have refused to allow any payment for 
goods delivered and services rendered where the award was not 
made to the lowest responsible bidder, even when apparently there 
was no suspicion of collusion, misrepresentation, or fraud. Rice v. 
Lake Twp., 40 Pa. Super. Ct. 337; Milan v. Bowron, 193 N. Y. 180, 
85 N. E. 1012; Bourgeois v. Atlantic County, 82 N. J. L. 82, 81 Atl. 
358; Annotation L. R. A. 1915 A, pp. 904-906. The reason of the 
rule in these State cases is stated in Board of County Commissioners 
of Pontotoc County v. Carey, Lombard, Young & Co., No. 26461 
in the Oklahoma Supreme Court, decided (per curiam) October 20, 
1936, as follows: 

It seems a harsh rule that in order to protect the public from the acts of 
its agents a court must hold a county not liable even where it is admitted, as 
in this case, that the county received the lumber and had the use of it for 
the benefit of the public at large, yet at the same time the statutes herein 
cited have been passed for the benefit of the public at large, and since every- 
one is required to take notice of those statutes, it is not unreasonable to 
require a person dealing with a public agent to follow the statutes, and that 
if in contracting one goes beyond the limitations imposed * * * he does so 
at his own peril. In re Town of Afton, 43 Okla. 720, 144 P. 184, L. R. A. 115 
D, 978; City of Enid v. Warner-Quinlan Asphalt Co., 62 Okla. 189, 161 P. 1092. 

And, likewise, the Supreme Court of the United States has held 
that individuals as well as courts must take notice of the extent of 
the authority conferred by law upon a person acting in an official 
capacity, as was the local quartermaster at Des Moines in this particu- 
Jar case. Among other cases so holding, see Hawkins v. United 


States, 96 U. S. 689. 
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Deciding the specific question you have presented of whether ap- 
propriated funds can be expended in connection with the awards to 
the Fred Keating Coal Co. upon the facts as you have reported them, 
you are informed that since no actual services have been rendered 
or anything of value received for direct settlement on a quantum 
valebat basis, and the awards not having been made to the lowest 
bidder you have found responsible so as to constitute valid contracts, 
I would not be authorized to approve or allow for credit any pay- 
ments from appropriated funds to the Fred Keating Coal Co. upon 
the basis of the awards made by the local quartermaster at Des 
Moines in these two instances. 

It may be said further—in connection with the suggestion which 
has been made that the Fred Keating Coa] Co. has incurred certain 
costs in preparation for performing the installation of the automatic 
stokers—that the responsible officials of said company well knew 
that it was not the lowest bidder on either invitation and, accordingly, 
were on notice that it was not entitled to the awards and derived 
no legal rights thereunder if it later should be found and decided by 
competent authority—as it has been—that any of the lower bidders 
were responsible. Any costs incurred by said bidder, therefore, 
were very definitely at its own peril, for which no legal liability 
would seem to attach to the United States—and particularly so since 
that company was promptly placed on notice of the Quartermaster 
General’s finding that it was not the lowest responsible bidder on 
either invitation. 


(A-89229) 


LEAVES OF ABSENCE—TRANSFERS OF FUNDS TO COVER ACCRUED 
LEAVE OF EMPLOYEES LOANED OR DETAILED 


The salary of an employee is chargeable to the particular appropriation under 
which he is employed at the time whether he be actually on duty or on 
authorized leave of absence with pay, and there is no authority for a 
transfer of funds between agencies to cover leave accrued but net taken 
by an employee while temporarily loaned or detailed from one agency to 
another. 16 Comp. Gen. 1122, amplified. 


Acting Comptroller General Elliott to the Chairman, Tennessee Valley 
Authority, October 7, 1937: 


Reference is made to the following letter dated September 16, 
1937, from the Comptroller, Tennessee Valley Authority: 


In payment of a billing in the amount of $379.28 against the Puerto Rico 
Reconstruction Administratiof for the loan of personnel of the Authority, a 
check for $335.65 was recently received. Upon inquiry to the Puerto Rico 
Reconstruction Administration, we were supplied with preaudit difference state- 
ment issued by your office August 9, 1937, against Puerto Rico Reconstruction 
Administration Voucher No. 1538, in which exception was taken to a charge 
in the amount of $43.63 covering the value of leave privileges which accrued 
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to the personnel loaned during employment with the Puerto Rico Reconstruction 
Administration. Reference is made in the preaudit difference statement to 
decision of your office A-87116, June 28, 1937. 

The decision referred to relates to the permanent transfer of personnel from 
one department to another, the question being whether or not, upon such 
transfers, amounts of money representing the total value of accrued leave as 
of date of transfer should be paid from one department to the other. The 
billing against the Puerto Rico Reconstruction Administration was for a tem- 
porary loan of personnel covered by a definite agreement in which provision 
was made for reimbursement to the Authority of actual salaries plus the 
value of leave accrued during the period of loan. To apply decision A-87116 
to such a situation in effect depletes the appropriation of the agency making 
loan of personnel. When the personnel loaned to other agencies take leave 
earned during the period of loan, the Authority pays from its own appropriation 
the salaries for the period of leave. Therefore, a charge against the agency 
receiving such loans for the leave accrued during the days actually worked 
for the agency receiving loan does not result in augmenting the appropriations 
of the Authority. 

We are asking the Puerto Rico Reconstruction Administration, per copy of 
letter attached, to resubmit the amount which was deducted from their voucher 
1538, and ask that your office reconsider the action taken. 


In the cited decision of June 28, 1937, 16 Comp. Gen. 1122, 1123, it 
is held, as follows: 

A salary of an employee while on leave is payable from the current appro- 
priation otherwise available for his compensation when working. The fact 
that the right to such leave may have accrued in some other branch of the 
service does not authorize augmenting the available appropriation by a transfer 


of funds from the branch of the service in which he was formerly employed. 
Your question is accordingly answered in the negative. 


While it is true, as stated, the transfer involved in the case con- 
sidered in that decision was a permanent transfer from one branch 
of the War Department to another, the rule stated is also applicable 
to a temporary transfer or loan of employees from one service to 
another. Personnel appropriations for each of the services are pro- 
vided on the basis that the employees are entitled to the statutory 
amount of leave with pay. It has been held that authorized leave is 
synonymous with work. Accordingly, it is necessary to conclude that 
whether an employee be actually on duty or on authorized leave of 
absence with pay the salary of the employee is chargeable to the 
particular appropriation under which employed at the time. 

If, im the instant case, the employees had actually been granted 
leave with pay during the period of the loan, the Puerto Rico Recon- 
struction Administration would have been required to reimburse the 
Tennessee Valley Authority the amount of the salary covering the 
period of leave as though the employees were actually on duty, but 
there was no authority to charge the Puerto Rico Reconstruction 
Administration the pro rata cost of leave which accrued but 
apparently was not taken during the period of the loan or detail. 

The audit action is sustained, 
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(A-84283) 


CONTRACTS—FEDERAL MILK, ETC. AGREEMENTS, LICENSES AND 
ORDERS—SPECIFICATION COMPLIANCE STIPULATION AND APPLI- 
CABILITY DETERMINATION 


In view of the reported constant development and extension of marketing agree- 
ments, licenses, and orders approved and issued by the Secretary of Agri- 
culture under the provisions of the Agricultural Adjustment Act, as 
amended, both as to products and regions affected, all specifications for 
supplies as to which there are in effect any such marketing agreements, 
etec., should contain the approved compliance stipulations, but, if on the 
day of opening of bids, there is no such agreement, license, or order appli- 
cable to the supplies involved, a bidder’s deletion of the compliance 
stipulation would not: require disregarding the bid in making award. 16 
Comp. Gen. 824, amplified. 

The controlling consideration in determining whether any marketing agree- 
ment, license, or order, approved and issued by the Secretary of Agriculture 
under the provisions of the Agricultural Adjustment Act, as amended, is 
in effect in a specified area in connection with the contracting for Federal 
supplies and the requirement of compliance therewith, is the status of 
the bidder and his supplier rather than the location of the delivery point. 


acties: ppean General Elliott to the Secretary of Agriculture, October 


There has been received your letter of September 2, 1937, as 
follows: 


Reference is made to your decision addressed to the Secretary of the Treasury 
on March 6, 1937 (A-84283), which modifies previous purchasing practice by 
permitting a Federal purchasing agency to accept low bids from bidders who 
have stricken out the compliance clause, if no marketing agreement, license, or 
order issued by the Secretary of Agriculture is in effect in the area where the 
purchase is being made and applicable to any of the items involved. Prior to 
this opinion, the compliance clause was regarded as any other specification, 
deletion or modification of which made the bid subject to rejection as not being 
in response to the invitation. 

As a result of this opinion, this Department has received numerous inquiries 
from other Government agencies as to whether a marketing agreement, license, 
or order is in effect in some specified city or area. It has apparently been 
assumed that if any of the above regulations are not listed as applicable to the 
specified area that it is not necessary, under the ruling contained in the above 
referred to opinion, to include the compliance clause in invitations to bid and 
contracts for dairy products purchased either in or for use in such areas. 

While the conditions for permitted deletion of the compliance clause, as set 
forth in this opinion, appear to be reasonable, they will, in effect, make the 
administration of the compliance clause so difficult as to seriously impair its 
effectiveness in securing the administrative harmony between regulatory and 
purchasing operations of the Government which it was designed to achieve and 
for the following reasons: 

1. Two marketing agreements (for the evaporated and dry skim milk in- 
dustry) and one license (for the evaporated milk industry) are not regional 
but apply to the entire United States. Marketing agreements, licenses, and 
orders relative to the handling of fluid milk and cream are regional in their 
application and are constantly being developed for additional areas or modified 
and sometimes suspended or terminated. Also authority to develop similar 
regulation under the Agricultural Marketing Agreement Act of 1937 is applicable 
to other dairy products and may be expanded according to the needs and de- 
sires of the dairy industry. It would be confusing and administratively difficult 
to keep all Government agencies purchasing dairy products informed of each 
change so that insertion or deletion of the compliance clause might be made 
if it were otherwise feasible. Consequentlv, the use of the compliance clause 
was required in all contracts for the purchase of dairy products as listed in 
Circular Letter No. 138 issued by the Director of Procurement on December 17, 
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1935, in order that this purchasing requirement could effectively parallel the 
regulatory functions of the Government with respect to these same commodities. 

2. Location of the Government agency purchasing or using dairy products 
outside of the “marketing area” as that term is defined in the various agree- 
ments, licenses, or orders, is not indicative of whether or not the commodity 
to be furnished under the contract, or the bidder, is or is not subject to one 
or more of the above enumerated regulations. For instance, the Veterans’ 
Administration facility at Bedford, Mass., is not located in the Greater Boston 
marketing area but is so near to it that probably most of the bidders on that 
contract are handlers subject to the Boston order, and the milk furnished to 
the facility is that purchased from producers, as the term “producer” is defined 
in the order, and hence is to be paid for by the handler (bidder) according to 
the terms of the order. The same might be equally true of a facility located 
in either of the States of New Hampshire or Vermont, although no agreement 
or order is applicable to a marketing area in either of those States. Nor does 
the handler himself have to be located in a marketing area to be subject to 
an order. The essential condition is that the handler sell milk or handle milk 
for sale as milk in the defined marketing area, whereupon he is obligated to pay 
not less than the minimum prices for all milk which he buys from “producers,” 
as the term is defined, irrespective of whether all the milk so purchased actually 
reaches the marketing area. 

There would be no way to determine, from the location of the purchasing 
agency, whether the bidders or the commodity intended to be furnished is sub- 
ject to the terms of one of the enumerated regulations, and hence whether the 
compliance clause might be omitted from the invitation without defeating its 
purpose. 

8. Two existing marketing agreements and one license, all of which may 
shortly be changed to an order basis, are Nation-wide, i. e., they are applica- 
ble to all manufacturers of the specified dairy products in the United States. 
To eliminate the compliance clause as to other dairy products furnished by 
unregulated handlers whenever any regulated dairy products are to be pur- 
chased would necessitate their being purchased under separate invitation. 
This would complicate the present purchase procedure. 

4. To ascertain definitely before invitations are issued whether the com- 
modity to be furnished, particularly in the case of fluid milk, is affected by any 
such regulation by virtue of the fact that the handling and the handler is 
under a regulation, would be impossible unless the names of all bidders were 
known in advance and examination made of their operations. Such detailed 
information is not now available in Washington and could be secured only 
with much difficulty and delay. 

5. The only practical way to make the compliance clause applicable to all 
transactions which it is intended to reach, is to have it appear uniformly in all 
bids and contracts for the purchase of dairy products listed in Circular Letter 
No. 133 issued by the Director of Procurement on December 17, 1935. The 
compliance clause does not make any one subject to a marketing agreement, 
license, or order, who is not already subject thereto under the terms of such 
regulations, except, where only an agreement is in effect, the effect of the 
compliance clause would be, for the purpose of securing a Government contract, 
to require the bidder and contractor to comply with the terms of the agreement 
even though they did not sign it. There is no possibility of any one’s being in 
this category and not knowing it, for all members of the respective industries 
have been given an opportunity to sign. If, on the other hand, a bidder of 
evaporated milk were not a manufacturer, and hence not a possible party to 
the evaporated milk agreement or subject to the license which applies only 
to manufacturers, it would be his obligation to have his supplier sign his 
certificate of compliance. The supplier would be presumed to be a manufac- 
turer. If such a certificate were not required of the supplier it would be easy 
for the manufacturer to circumvent the compliance clause merely by selling to 
the Government through a jobber rather than directly. Any bidder who is in 
douht can quiekly ascertain his status by communicating with the Secretary of 
Agriculture, but it is quite a different administrative problem to set up facilities 
in Washington to keep detailed information on all individuals subject to the 
enumerated reculations, and it would be impossible for us to know who would be 
potential suppliers of certain jobbers who might submit bids on Government 
contracts. 
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There would seem to be no valid reason for objecting to the compliance 
clause unless the bidder hoped to evade some lawful requirement. A firm and 
uniform policy followed by all Government purchasing agencies in the purchase 
of dairy products would put a stop to the constant attempts by some bidders 
to evade possible obligations by striking out the compliance clause, and thus 
creating not only a lack of uniformity but also an exceedingly difficult admin- 
istrative problem. 

It is requested that you review the opinion referred to above in the light 
of the facts herein set forth. If you so desire, representatives of the Dairy 
Section, Agricultural Adjustment Administration, will be glad to confer with 
you. 

The decision to which you refer, 16 Comp. Gen. 824, was to the 
effect that where, at the date bids are opened, there are not in effect 
any marketing agreements, licenses, or orders, approved, executed, 
and issued by the Secretary of Agriculture under the provisions of 
the Agricultural Adjustment Act, as amended, applicable to the items 
specified in the invitation for bids, and to which the bidder is sub- 
ject, there is no obligation of compliance to be assumed by a bidder, 
the.compliance stipulation generally included in invitations for bids 
on agricultural commodity products is inoperative, and hence its 
deletion by bidder is immaterial and does not require or justify the 
rejection of an otherwise acceptable low bid. There was no sugges- 
tion in the decision that the compliance clause should be eliminated 
from any invitation for bids, although. it has been pointed out in a 
previous decision that its inclusion is more in the nature of adminis- 
trative comity in order to facilitate the administration of the Agri- 
cultural Adjustment Act than a requirement of law, or having any 
positive warrant of law for its use, A-67056, May 20, 1936. There 
would appear no reason (other than the doubtful propriety of its 
use in any case) why the compliance stipulation should be omitted 
from invitations for bids covering, in whole or in part, agricultural 
products to which there is in effect anywhere an applicable marketing 
agreement, license, or order duly approved, executed, or issued by the 
Secretary of Agriculture pursuant to the authority of the Agricul- 
tural Adjustment Act, as amended. 

It heretofore has been held that there was no authority for re- 
quiring an undertaking by a bidder to comply with marketing agree- 
ments, licenses, or orders which might be approved and executed by 
the Secretary of Agriculture and become effective subsequent to the 
date of opening of bids. 15 Comp. Gen. 344. The most that could 
be required of a bidder in this respect is an undertaking to comply 
with marketing agreements, orders, or licenses in force at the date 
of opening of bids and applicable to any of the commodities listed in 
the proposal. 

Circular letter No, 183, December 19, 1935, of the Procurement 
Division, was issued pursuant to decision of November 13, 1935, to 
you (15 Comp. Gen. 401), and provided for including in invitations 
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for bids and in contracts the compliance stipulations suggested in 
that decision. In decision of May 20, 1936, A-67056, to you, this 
Office approved certain modifications in those stipulations to meet 
administrative difficulties with which you were faced at that time. 

The proper procedure would appear to be to include approved com- 
pliance stipulations in all invitations for bids covering commodities 
to which marketing agreements, licenses, or orders are applicable. 
Then if bids are submitted on supplies to which, on the day of open- 
ing bids, there is no applicable marketing agreement, license, or order 
in effect, deletion of the stipulation should be disregarded, as held 
in the decision of March 6, 1937. If bids are submitted on supplies 
to which there is an applicable marketing agreement, license, or 
order, deletion of the stipulation would be for consideration in mak- 
ing the award. 

With reference to numbered paragraph 2 of your letter, the con- 
trolling consideration is whether there is an existing marketing agree- 
ment, license, or order to which the bidder or his subcontractor—sup- 
plier—is amenable, irrespective of the location of the Government 
facility to which deliveries are to be made, whether within or without 
the marketing area in which such agreement, license, or order pre- 
vails, That is to say, under the conditions outlined in said numbered 
paragraph 2 as to the Veterans’ Administration facility at Bedford, 
Mass., if bidders are handlers subject to the Greater Boston :narket- 
ing area order, the compliance stipulation, both as to the contractor 
and subcontractor, if any, is applicable. Likewise, in the suggested 
cases in New Hampshire or Vermont, if bids were received from 
handlers or producers who, or whose subcontractors, were located in 
an area where a marketing agreement, license, or order was in effect, 
the compliance requirement would apply to such bidders. On the 
other hand, if bids were received from. handlers or producers who, 
or whose subcontractors, were located in an area where no marketing 
agreement, license, or order was in effect to which the bidder or his 
supplier was subject, the deletion of the compliance requirement by 
a bidder would be immaterial. 

In other words, the status of the bidder and his supplier with refer- 
ence to marketing agréements, licenses, and orders is for considera- 
tion, rather than the location of the delivery point under the contract. 
Of course, it would be incumbent upon the bidder deleting the com- 
pliance requirement to establish to the satisfaction of the purchasing 
agency the fact that neither he nor his supplier is under any obliga- 
tion of compliance with a marketing agreement, license, or order 
applicable to any commodity upon which bids are submitted upon 
the date of opening of bids. Only in cases where administrative 
doubt arises as to the bona fides or sufficiency of the bidder’s show- 
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ing in this respect would it appear necessary to appeal to your De- 
partment for verification. 

While it may be recognized that the matter involves some measure 
of administrative difficulty, in the present state of the law such diffi- 
culty does not justify any modification of the conclusion reached in 
the decision of March 6, 1937, to which your letter refers, and you 
are advised accordingly. It would appear possible to eliminate any 
existing confusion by issuance through the Procurement Division of 
the Treasury of a letter outlining the rules herein set forth. 


(A-87697) 


MILEAGE AND TRAVEL ALLOWANCE—ARMY RESERVE OFFICERS AND 
FLYING CADETS—RELIEF FROM ACTIVE DUTY WHILE AT HOME 
AND DISCHARGE INCIDENT TO CHANGE IN STATUS DURING 
SERVICE 


An Army Reserve officer whose travel home was incident to a grant of leave 
and for his own convenience and pleasure rather than in compliance with 
an order relieving him from active duty which was mailed to and received 
by him at his home, is not entitled to mileage from his last duty station 
to his home. 

The discharge of a flying cadet of the Army in order that his service in the 
Army might be continued in a different capacity pursuant to his agreement 
at time of enlistment, is not a discharge from the Army within the meaning 
of the act of September 22, 1922, 42 Stat. 1021, authorizing payment of 
travel allowance from place of discharge to place of acceptance to enlisted 
men “discharged from the service.” 


Acting Comptroller General Elliott to Second Lieutenant Robert Ashman, 
United States Army, October 11, 1937: 


There has been received your first endorsement of July 13, 1937, as 
follows: 

1. Request review of the decision of Finance Officer, Fort McArthur, San 
Pedro, Calif., in favor of my claim for reimbursement travel home, based on 
the provisions of par. 4 n (2), AR 35-3420. The original place of enlistment 
for flying cadet training was Chicago, Ill., to where I have not received reim- 
bursement of travel. ‘ 

2. The undersigned was enlisted at Chicago, Ill, for training at Randolph 
Field, Texas, whence to continue training I was sent to Kelly Field, Texas, and 
March Field, Calif. The tour of active duty lasted for about three years. 

Your letter is accepted as a claim for mileage incident to your re- 
lease from active duty as a second lieutenant, Air Corps Reserve. 
You submitted a copy of Special Orders, No. 95, dated “War Depart- 
ment, April 24, 1937,” which, by paragraph 15 thereof, relieved you 
from further assignment and duty at March Field, Calif., at such 
time as would enable you to arrive at your home in Appleton, Wis., 
on April 29, 1937, at which date you would revert to inactive status. 

It appears that you submitted to Lt. Col. W. M. Dixon, Finance 
Department, United States Army, a voucher covering mileage for 
2.800 miles from March Field. Calif.. to Appleton, Wis., for travel 
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stated as performed pursuant to Special Orders, No. 95, dated War 
Department, April 24, 1937, which order was received at March 
Field, Calif., and forwarded by mail to your residence address. 
Attached to the voucher is your certificate dated June 3, 1937, wherein 
you certify that vou received Special Orders, No. 95, relieving you 
from active duty in the first week of May, while you were on a 30 
days’ leave of absence for a visit to your home at Appleton, Wis. 

The act of June 4, 1920, 41 Stat. 776, provides that a Reserve officer 
“when on active duty * * * shall receivethe same * * * al- 
lowances as an officer of the Regular Army * * * and mileage 
from his home to his first station and from his last station to his 
home.” To be entitled to mileage there must be an order directing 
the travel issued in connection with and before relief from active 
duty and the travel directed must be performed in compliance with 
the order. It is clear that the travel performed by you from March 
Field, Calif., to Appleton, Wis., was not pursuant to orders but 
incident to leave granted you and for your own convenience and 
pleasure. At the time you received the orders you were at your 
home and no further travel was required thereunder. Your relief 
from active duty while on leave of absence is similar to a change of 
station of an officer while on leave of absence, and the act of June 12, 
1906, 34 Stat. 247, provides in that situation as follows: 

* * * when the station of an officer is changed while he is on leave of 
absence he will, on joining the new station, be entitled to mileage for the 
distance to the new station from the place where he received the order direct- 
ing the change, provided the distance be no greater than from the old to the 
new station; but if the distance be greater he will be entitled to — for a 
distance equal to that from the old to the new station only: * * 

While the act of June 4, 1920, authorizes mileage from the last duty 
station to the officer’s home, that act contemplates relief from duty 
while away from home. It gives no more right to mileage in your 
situation than had your duty station been at the same place as your 
home when you were relieved from active duty. Your claim for 
mileage incident to your relief from active duty is disallowed. 

The act of September 22, 1922, 41 Stat. 1021, authorized a travel 
allowance of 5 cents per mile from place of discharge to place of 
acceptance for enlisted men “discharged from the service.” The dis- 
charge of a flying cadet did not separate him from the service but 
under his agreement entered into at the time of enlistment he con- 
tinued to serve in a different capacity. The decisions of this Office 
have been uniform that. an enlisted man discharged for the purpose of 
continuing in the service in a different capacity is not discharged 
from the Army within the meaning of the act of September 22, 1922, 
11 Comp. Gen. 391. Your claim for travel pay on discharge as flying 
cadet is also disallowed. 
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(A-88946) 


COMPENSATION—SERVICE DURING INTERVAL BETWEEN 
APPOINTMENTS 


An employee of the Resettlement Administration whose temporary appointment 
expired before approval by the appointing authority of an emergency 
appointment is not entitled to compensation for services rendered in the 
interval between the appointments, it being well established that an ap- 
pointee is not entitled to any compensation prior to the date his appoint- 
ment was actually made by the proper authority. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 
11, 1937: 


There has been considered your letter of September 10, 1937, as 
follows: 


On April 10, 1936, George M. Davis, of Waycross, Georgia, was appointed for 
a period of 90 days under a temporary field work agreement by the Resettlement 
Administration. His work proved satisfactory, and the regional director there- 
fore recommended that Mr. Davis be given an emergency appointment bearing 
an effective date of July 10, the expiration date of his tenure of service under 
the temporary field work agreement. Inasmuch as all emergency appointments 
were approved in Washington, it was necessary for authorities of the Resettle- 
ment Administration stationed in Washington to take action upon the regional 
director’s recommendations. On July 7 the Assistant to the Administrator of 
the Resettlement Administration addressed a letter to the regional director 
concerning the description of duties of Mr. Davis. On July 10 this letter was 
forwarded to the assistant regional director tn charge of land utilization with 
a request that he furnish the Personnel Division in Washington with the desired 
information concerning this employee’s duties. This information was relayed 
to the Personnel Division in Washington on July 22. On August 1 the Assist- 
ant to the. Administrator wired approval of Mr. Davis’ appointment and re- 
quested the regional director to supply the entrance on duty date. On August 
3 the regional director wired that the effective date of the appointment was 
July 10, 1936. The appointment, however, was made effective as of August 1, 
thus leaving the employee in a non-pay status for 21 days. 

It is reported that the “apparent error” caused the employee not only a loss 
of 21 days’ pay but certain travel expenses incurred during the interval and 
that the incident is causing the regional office a great deal of embarrassment. 

We are aware of the rulings of your Office to the effect that the law does 
not countenance retroactive appointments. Insofar as we are able to discover, 
however, you have always applied this rule where there was not a continuous 
service factor involved. In the instant case it is to be noted that Mr. Davis was 
a bona fide employee of the Resettlement Administration on July 10 and that 
his services from that date to August 1 were in the nature of continuous 
employment. 

We wonder whether the foregoing explanation will warrant an exception 
being made to your decisions relating to retroactive appointments. Will you 
kindly render advice on the foregoing question at your earliest convenience? 


While it appears from your letter that it was the desire and inten- 
tion of the regional director to have the appointment made effective 
July 10, 1936, it is reported that the appointing authority did not so 
approve the appointment but made same effective August 1, 1936. 
Although no attempt was made to give the appointment retroactive 
effect, it may be stated that the rule is well established that retro- 
active appointments do not entitle the appointee to any compensa- 
tion prior to the date the appointment was actually made by the 
proper authority. 20 Comp. Dec. 214; 26 id. 448; 7 Comp. Gen. 96; 
8 id, 582. 
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Since it is shown that the appointment in this case was not ap- 
proved by the appointing authority in the Resettlement Adminis- 
tration until August 1, 1936, and fixed said date as the effective date 
thereof, the appointee was not entitled to compensation prior to that 
date. The emergency appointment made effective August 1, 1936, 
terminated June 30, 1937, and there is no authority now to hold 
that the employee was legally in the service and entitled to be paid 
for the period July 10 to 31, 1936. The fact that Mr. Davis may 
have rendered service between the date of termination of his tem- 
porary appointment and the effective date of his emergency appoint- 
ment did not give him any legal right to pay for such period. 6 
Comp. Gen. 263. 

You are advised accordingly. 


(A-89147) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—AFTER 
SEPARATION FROM SERVICE 


An employee discharged on account of insubordination, unauthorized absence, 
and inefficiency may not be paid for annual leave not granted prior to sep- 
aration from the service, notwithstanding the charges of unauthorized 
absence and insubordination were. subsequently withdrawn, and the provi- 
sions of an administrative regulation that “the date of discharge of an 
employee who is involuntarily separated from the service other than for 
cause due to his own misconduct shall be fixed to permit the allowance 
of all accumulated leave and current accrued leave.” 


Acting Comptroller General Elliott to F. X. Maloney, October 11, 1937: 

Your letter of July 8, 1937, has been received requesting review of 
the action this Office dated July 1, 1937, disallowing your claim for 
an amount alleged to be due for accrued leave not taken prior to your 
separation from the service on August 31, 1936, as a clerk, district 
No. 2, Civilian Conservation Corps, Pittsburg, Pa. 

The facts of record were stated in office letter of July 1, 1937, dis- 
allowing your claim, as follows: 

The records show that you were discharged on August 31, 1936, as clerk, dis- 
trict No. 2, Civilian Conservation Corps, Pittsburgh, Pennsylvania, on account 
of insubordination, unauthorized absence, and inefficiency. It appears that the 
charges of insubordination and unauthorized absence were later withdrawn, 
due to the recommendations of Lieut.-Col. L. A. Craig, Inspector General’s De- 
partment, which recommendations were approved by the Commanding General, 
Third Corps Area, Baltimore, Maryland. 

You contend that because the charges of unauthorized absence and 
insubordination were withdrawn and your dismissal left based solely 
on the ground of inefficiency, you are entitled to be reimbursed for 
your leave which was refused you on the basis that your dismissal 
was for misconduct under the provisions of War Department Cir- 
cular No. 45, dated July 15, 1936, containing the following provi- 
sion: 
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The date of a discharge of an employee who is involuntarily separated from 
the service other than for cause due to his own misconduct shall be fixed to 
permit the allowance of all accumulated leave and current accrued leave. 


In decision of March 30, 1937, 16 Comp. Gen. 899, 900, it was held 
as follows: 


The act of March 14, 1936, makes a grant of leave in kind only; that is, the 
right to be absent from duty for the prescribed period without loss of pay 
while retaining a status as one of the “civilian officers and employees of the 
United States” included within the purview of the law. There is no provision 
of the law, expressed or implied, authorizing a payment in lieu of leave not 
granted to a former officer or employee who no longer has a status upon which 
the statute may operate. Hence, after an employee becomes legally and effec- 
tively separated from the service, there is no authority to restore him to the 
status of an employee solely for the purpose of granting leave which had 
accrued but was not taken prior to such separation. 

This Office has recognized the fact that the statute, unlike certain prior 
leave acts, makes it the plain duty of administrative officers to grant the leave, 
but there must be recognized, also, the fact that no remedy has been provided 
to officers and employees who do not receive the leave prior to their separation 
from the service because of administrative failure or refusal to comply with the 
statute. The granting of leave is entirely an administrative responsibility, and 
misunderstandings or negligence in the administration of the law may not form 
the basis of a claim against appropriated moneys for additional compensation. 


The fact that after your dismissal the War Department withdrew 
two of the charges against you involving misconduct, and that it was 
concluded administratively as a result of the hearing held in your 
case that you should have been granted the leave with pay under the 
terms of the quoted administrative regulation, does not take your 
case out of the general rule. The fact remains that you were finally 
separated from the service August 31, 1936, terminating a status 
which would entitle you to receive leave of absence with pay in kind, 
and there is now no legal basis on which you may be reimbursed for 
the leave you fail to receive. Accordingly, the disallowance of your 
claim must be, and is, sustained. 


(A-89176) 


INSURANCE—PARCEL POST SHIPMENTS—PURCHASES F. 0. B. 
CONTRACTOR’S SHIPPING POINT 


Where articles are purchased f. o. b. contractor’s shipping point and contractor 
is instructed to make delivery via parcel post, the contractor properly 
may be advised that the parcel post package should not be insured, but 
where no notice is given and the contractor in good faith pays the postal 
insurance charges, reimbursement therefor is authorized. However, the 
insurance of shipments of “valuables” as defined in section 7 of the Govern- 
ment Losses in Shipment Act of July 8, 1937, 50 Stat. 479, is for determina- 
tion on the basis of that act. See 17 Comp. Gen. 139. 


—_— ee General Elliott to the Secretary of Agriculture, October 
12, 1937: 


I have your letter of September 23, 1937, as follows: 


In making purchases from contracts included in the General Schedule of 
Supplies for delivery to points other than Washington, D. C., in accordance with 
paragraph 6 of Special Conditions, and also purchases made in the open market 
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in accordance with existing law when price is f. o. b. contractor’s ship- 
ping point, it has been the practice of this Department to instruct the contractors 
to send the shipment via parcel post when the total weight does not exceed 
twenty pounds and the dimensions are within the limits allowed by the Post 
Office Department. 

Many contractors without authority take the liberty of insuring such ship- 
ments against loss or damage, and when submitting their bills in the prescribed 
manner include as a separate item the cost of insurance. In the past when 
shipments made via parcel post have been lost or received in a damaged condi- 
tion contractors have been willing to replace the shipment, and if same has 
been insured to seek reimbursement from the Post Office Department. 

It would be impossible for the consignee to assume the responsibility in case 
of damage to or loss of a shipment when the consignee does not have in his 
possession proof that shipment was ever made or that shipment was not in good 
condition at the time it was made. Therefore, it appears that insuring the 
shipment is for the protection of the contractor and the cost resulting therefrom 
should be borne by him. 

The decision of the Comptroller General McCarl dated December 20, 1923, 
vol. 3, p. 391, regarding the insurance of parcel post shipments does not, of 
course, cover the points previously mentioned, since this decision has reference 
to official mail weighing more than four pounds or to other shipments made by 
a Government Department or agency. 


It is respectfully requested that you render an opinion as to whether the cost 
of insuring parcel post shipments made by contractors should or should not be 
paid by the Government. 

Where property is purchased f. o. b. origin, or the dealer’s shipping 
point, as in the cases mentioned in your first paragraph, ordinarily 
title to the property passes to the purchaser upon delivery to the 
carrier at that point, 20 Comp. Dec, 721; A-86967, July 16, 1937; and 
the risk of loss or damage in transit follows the title and is assumed 
by the purchaser, even though the purchaser arranges with the vendor 
to prepay the transportation charges subject to later reimbursement. 
United States v. Andrews, 207 U. S, 229. It cannot be held, there- 
fore, that the insurance of such shipments by the vendor is for his 
own benefit and protection rather than for the account of the pur- 
chaser. 

It was pointed out in the decision of December 20, 1923, 3 Comp. 
Gen. 391, cited in your letter, that while it is the settled policy of 
the Government not to insure its property, the matter of parcel-post 
insurance involves not only indemnity against loss or damage but 
the special service of registration and more careful handling, and it 
was held that the Government is not precluded from obtaining such 
service by the means of parcel-post insurance, particularly as it is a 
matter of services performed by one branch of the Government for 
other branches of the Government. 

In decision of October 9, 1924, A-4411, it was said, concerning the 
reimbursement of contractors for parcel-post charges prepaid on sup- 
plies purchased by the Government, that— 

It would be proper to advise the shipper, where delivery is at point of origin 
and the transportation at Government expense, that the parcel-post package 
should not be insured, but where no notice is given and the contractor in good 


faith pays the postmaster the insurance charges, reimbursement therefor would 
be authorized. 
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There appears no reason now to modify this rule. With respect to 
the insurance against loss, destruction, or damage in the shipment of 
“valuable,” attention is invited to the Government Losses in Shipment 
Act, Public, 192, approved July 8, 1937, 50 Stat. 479; to the definition 
of the term “valuables” in section 7 of the act; and to decision of 
August 14, 1937, to the Secretary of the Treasury, 17 Comp. Gen. 139. 

You are advised accordingly. 


(A-89472) 


TRANSPORTATION AND SUBSISTENCE—FOREIGN AGRICULTURAL 
SERVICE OFFICERS AND THEIR FAMILIES—EVACUATION FROM 
DANGEROUS POST OF DUTY 


Payment is authorized of transportation and subsistence expenses of Foreign 
Agricultural Service officers and their immediate families in going from 
their official post, where conditions are unsettled and dangerous, to a place 
of safety, and in returning to their post, under authority of the act of June 
5, 1930, 46 Stat. 497, and regulations issued pursuant thereto, but payment of 
subsistence expenses of the officers and their families while at such place of 
safety is not authorized. 


Acting apenas General Elliott to the Secretary of Agriculture, October 
12, 1937: 


There has been received your letter of October 6, 1937, as follows: 


Under provisions of section 5 of the act approved June 5, 1930 (Public, 304, 
7ist Congress) [46 Stat. 497; title 7 U. S. C. 1934 ed. secs. 541 to 545], pre- 
viding for the Foreign Agricultural Service, the Secretary of Agriculture, under 
date of August 5, 1930, issued the following regulation: 

“Travel and subsistence expenses of members of the immediate families of 
officers of the Foreign Agricultural Service may be allowed under orders issued 
or approved by the Secretary to a designated place of safety when, on account of 
political disturbance, war, earthquake, epidemic, or similar causes, residence at 
the official post can not be maintained without danger or hardship.” 

Due to the unsettled and dangerous conditions existing in Shanghai, China, 
the families of our representatives at that port have been evacuated to a place 
of safety. The expenses involved in such evacuation include transportation 
and subsistence expenses in going to the place of safety, subsistene expenses 
while at such place, and transportation and subsistence expenses in returning 
to Shanghai, China, after the emergency has passed. 

In view of the urgency of this matter, and in order to avoid suspensions or 
disallowances in our representatives’ accounts, I shall appreciate it if you 
can find it convenient to let me have an early decision as to whether expenses 
incurred as above listed aré reimbursable. 


Sections 2 (f), 4 (b), and 5 of the act (7 U.S. C., 542 (f), 544 (b), 
and 545) provide: 


(f) Expenses of transportation and subsistence of officers and families in going 
to and from pests; leaves of absence; requiring service from officers on leave. 
The Secretary of Agriculture is authorized to pay the expenses of transportation 
and subsistence of officers in the Foreign Agricultural Service of the United 
States and their immediate families in going to and returning from their 
posts under orders from the Secretary of Agriculture. The Secretary of Agri- 
culture is further authorized, whenever he deems it in the public interest, to 
order to the United States on his official leave of absence any Foreign Agricul- 
tural Service officer who has performed three years or more of continuous 
service abroad: Provided, That the expenses of transportation and subsistence 
of such officers and their immediate families in traveling to their homes in the 
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United States and return shall be paid under the same rules and regulations 
applicable in the case of officers going to and returning from their posts under 
orders of the Secretary of Agriculture when not on leave: Provided further, 
That while in the United States the services of such officers shall be available 
for such duties in the Department of Agriculture and elsewhere in the United 
States as the Secretary of Agriculture may prescribe. Any officer in the 
Foreign Agricultural Service, in the discretion of the Secretary of Agriculture, 
may be given leave of absence with pay for not to exceed thirty days for any 
one year, which may be taken in the United States or elsewhere, accumulative 
for three years, under such rules and regulations as the Secretary of Agriculture 
shall prescribe. 

(b) Clerical and other assistants empleyed by officer of Foreign Agricultural 
Service ; allowance for subsistence while outside continental limits. The Secre- 
tary of Agriculture may authorize any officer of the Foreign Agricultural Serv- 
ice to fix, in an amount not exceeding the allowance fixed for such officer, an 
allowance for actual subsistence, or a per diem allowance in lieu thereof, for any 
clerical or other assistant employed by such officer under subdivision (b) of sec- 
tion 543 of this title when such clerical or other assistant is engaged in travel 
outside the continental limits of the United States and away from the post to 
which he is assigned. 

Authority of Secretary of Agriculture as to regulations, cooperation with 
various departments and agenies, and expenditures for rent, supplies, and so 
forth. The Secretary of Agriculture may make such rules and regulations 
as may be necessary to carry out the provisions of this chapter and may co- 
operate with any department or agency of the Government, State, Territory, 
District, or possession, or department, agency, or political subdivision thereof, 
cooperative and other farm organizations, or any person, and shall have power 
to make such expenditures for rent outside the District of Columbia, for print- 
ing, telegrams, telephones, law books, books of reference, maps, publications, 
furniture, stationery, office equipment, travel and subsistence allowances and 
other supplies and expenses as shall be necessary to the administration of the 
Act in the District of Columbia and elsewhere. With the approval of the Secre- 
tary of Agriculture an officer of the Foreign Agricultural Service may enter 
into leases for office quarters and may pay rent, telephone, subscriptions to 
publications, and other charges incident to the. conduct of his office and the 
discharge of his duties, in advance in any foreign country where custom or 
practice requires payment in advance. 


The annual appropriations for this service under “Bureau of Ag- 
ricultural Economics”, subhead “Foreign Competition and De- 
mand”, 47 Stat. 637 and 1459; 48 id. 493; 49 id. 275 and 1450, have 
been in substantially the same form as in the act of June 29, 1937, 
Public, No. 173, Seventy-fifth Congress, first session (p. 34), for the 
fiscal year 1938, as follows: 


Foreign competition and demand: To enable the Secretary of Agriculture 
to carry into effect the provisions of the Act entitled “An Act to promote the ag- 
riculture of the United States by expanding in the foreign field the service now 
rendered by the United States Department of Agri@hiture in acquiring and dif- 
fusing useful information regarding agriculture, and for other purposes,” ap- 
proved June 5, 1980 (U. 8. C., title 7, secs. 541-545), and for collecting and 
disseminating to American producers, importers, exporters, and other interested 
persons information relative to the world supply of and need for American 
agricultural products, marketing methods, conditions, prices, and other factors, 
a knowledge of which is necessary to the advantageous dispostion of such 
products in foreign countries, independently and in cooperation with other 
branches of the Government, State agencies, purchasing and consuming or- 
ganizations. and persons engaged in the transportation, marketing. and dis- 
tribution of farm and food products, including the purchase of such books and 
periodicals and not to exceed $1,000 for newspapers as may be necessary in 
connection with this work, $298,000. 


The regulations of August 5, 1930, are not contrary to any pro- 
vision of the law or the appropriation acts, and the regulation is 
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within the discretion and authority of the Secretary of Agriculture 
conferred by section 5 of the act. However, it is noted that in addi- 
tion to transportation and subsistence expenses from the place of 
duty to the place of safety, and return to the place of duty, it is 
stated the expenses involved include “subsistence expenses while at 
such place” of safety. I find nothing in the act or appropriations 
which would authorize payment of subsistence expenses of officers of 
the Foreign Agricultural Service and their immediate families other 
than while en route to or from the official post of duty ina foreign coun- 
try and for the officer when engaged on official travel away from the 
post to which he is assigned. Accordingly, transportation and sub- 
sistence expenses for an officer of the Foreign Agricultural Service 
and his immediate family in going from his official post in the cir- 
cumstances described, and return thereto, are authorized to be paid 
pursuant to the quoted regulation of the Secretary of Agriculture. 
However, expenses of subsistence for the officer and his immediate 
family are not authorized under the law or the appropriation act 
while at such place of safety nor do the regulations purport to au- 
thorize payment of such expenses. Your question is answered 
accordingly. 


(A-84703) 


PROPERTY—PRIVATE—DAMAGES—HOUSEHOLD EFFECTS OF CIVILIAN 
EMPLOYEES ON CHANGE OF STATION—GOVERNMENT AND PACKING 
CONTRACTOR’S LIABILITY 


Section 5 (d) of the River and Harbor Act of January 21, 1927, 44 Stat. 1021, 
authorizing reimbursement for expenses “incurred by civilian employees on 
river and harbor works for packing, crating, hauling, and transporting 
household effects, * * * when making permanent change of station,” 
does not authorize reimbursement to the employees for damages which may 
result from the packing and moving of such effects from the old station to 
the new station, and where the Government has contracted for the packing 
and crating, there is no authority for deducting from payments to the con- 
tractor any amount on account of such damage, notwithstanding the 
damage may be due to improper packing. 

Where the Government has contracted for packing and crating of private 
household effects in connection with a civilian employee’s permanent change 
of station, and has incurred expenses for labor and material in the neces- 
sary replacing and reinforcing of broken pieces of crating, because of de- 
fective crating and poor packing, while the effects were in its custody 
awaiting transshipment on an Army transport, the cost of such labor and 
material is properly for deduction from payments under the contract for 
packing and crating. 


Acting Comptroller General Elliott to Lieutenant Colonel R. C. Crawford, 
United States Army, October 13, 1937: 


There is for consideration your request for decision whether, in 
making payment on voucher in the amount of $172.48 in favor of 
Collier’s Terminal Warehouse & Van Co., Ocala, Fla., for services 
rendered in packing for shipment of certain furnishings and house- 
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hold goods under four informal contracts consisting of purchase or- 
ders with specifications attached, deductions of $14.12 and $153.05, 
aggregating $167.17, properly may be made. 

Stated briefly as may be, the facts appearing are as follows: Dur- 
ing the summer of 1936, orders issued transferring Marion D. Hogan, 
Gayle McFadden, Tage R. Swanson, and Karl F. Bobzien, civil em- 
ployees of the Engineer Department, from Ocala, Fla., to Honolulu, 
Hawaii, for permanent duty, and authority was granted for the ship- 
ment of their household goods under the provisions of section 5 (d) 
of the River and Harbor Act of January 21, 1927, 44 Stat. 1021. 
Thereafter, the United States Engineer officer at Ocala made in- 
formal contracts with the Collier’s Terminal Warehouse & Van Co., 
hereinafter called the company, for packing and crating the said 
household goods for water shipment. These contracts consisted of 
purchase orders issued to the company by the purchasing agent, 
United States engineer’s office, Ocala, Fla., “for the district engineer,” 
instructing the company to furnish all labor and material and per- 
form all work required for packing and shipment in accordance with 
the specifications attached thereto. 

The goods were packed and crated under Government inspection 
and delivered by the contractor to the St. John River Line Co., 
which in turn delivered them to the Clyde-Mallory Lines at Jackson- 
ville, Fla., for transportation to New York. The latter company 
made delivery to the port quartermaster, United States Army port of 
embarkation. 

Upon delivery in New York it appears that the shipments were 
inspected and it was found necessary to “recondition” the shipments 
of Bobzien and Swanson, such reconditioning apparently consisting 
in replacing or reinforcing some broken pieces of crating. The 
aggregate cost of this work on the two shipments was $14.12. 

Thereafter, the shipments were loaded upon Army transports and 
delivered at Honolulu. Upon arrival there the four shipments were 
uncrated and inspected, various items of breakage and other damage 
were discovered, and the respective owners filed itemized lists of 
damages incurred, together with the actual or estimated cost of 
repairs or replacements, in varying amounts as follows: 


The owners stated that the damage sustained was due to faulty 
and improper crating and packing and requested that claims for the 
damage be made on the contractor for their benefit. The claims 
were forwarded by first endorsement of the district engineer, Hono- 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 331 


lulu, Hawaii, to the district engineer, Jacksonville, Fla., with the 
statement that in the opinion of his office the damages listed were 
due to improper packing and crating. The district engineer at the 
port of embarkation, New York, determined that the damage to the 
shipments of Bobzien and Swanson, which was corrected in New 
York, was due to defective crating and poor packing. The claims 
were presented pursuant to paragraph 4 of the specifications accom- 
panying the several purchase orders, which is as follows: 


Liability for damage.—-The contractor will be held liable in the amount of 
$10.00 per hundredweight, for any damage, concealed or otherwise, which is 
clearly the result of improper packing, crating, or handling. However, if it 
is stated on the order that the goods have a higher valuation than $10.00 per 
hundredweight, the contractor shall be liable for such higher valuation, pro- 
vided that he has stated the additional charge, if any, for such increased 
valuation, and that the additional charge is indicated on the order as a 
separate item. Payment will be deferred on services for ten days from the 
date of the arrival of the goods at destination in order to determine their 
condition on arrival. The decision of the district engineer or his authorized 


representative at destination will be accepted by all parties concerned on ull 
such damage. 


It is fundamental, of course, that no contract or purchase on be- 
half of the United States can be made unless it is authorized by 
law. Section 3732, Revised Statutes, and act of June 12, 1906, 34 
Stat. 255 (41 U. S.C. 11). 


The statute relied upon as authority for making the contracts here 


involved is section 5 (d) of the River and Harbor Act hereinbefore 
cited, which reads as follows: 

Actual expenses heretofore and hereafter incurred by civilian employees on 
river and harbor works for packing, crating, hauling, and transporting house- 
hold effects, within the weight limits as prescribed in Army Regulations, 


when making permanent change of station under competent orders, may, on 
approval of the Chief of Engineers, be paid or reimbursed from funds pertain- 


ing to river and harbor works. 

It would appear from a careful reading of the statute that it does 
not contemplate that the United States shall, in the first instance, 
enter into any contract with private parties for packing, crating, 
hauling, and transporting household effects of civilian employees, but 
that, on the contrary,-.it contemplates the expenses shall, in the first 
place, be incurred by the employee in his own personal capacity, and 
then be paid or reimbursed to him by the Government. The property 
involved and the work involved are personal to the employee. The 
property is his property and when he is “making permanent change 
of station under competent orders” he is at liberty to take it with him, 
leave it behind, sell it, or give it away, and whichever he does will be 
no concern of the Government. The apparent import of the statute 
is that in the event he does elect to have his household effects, etc., 
packed, crated, hauled, and transported to his new station, the Gov- 
ernment will pay or reimburse him for the expenses incurred and not 
burden him with assuming such expenses out of his own pocket. 
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However, conceding that, for reasons of public economy, the statute 
implies authority to enter into a contract in the name of the Govern- 
ment for the work required, the statute expressly limits the payment 
or reimbursement which may be made to expenses incurred for pack- 
ing, crating, hauling, and transporting the property. It does not 
authorize payment or reimbursement to him by any means, direct 
or indirect, of any amount to cover damages to the property which 
may result from its packing and removal from the old station to the 
new, whether such damage be due to improper crating and packing, 
rough handling en route, or to any other cause whatsoever. Such 
damage to the property is not an expense incurred by the civilian 
employee for the packing and transportation, but is loss sustained as 
a result of such packing and transportation, The loss or damage is 
personal to the employee, and the employee has no claim on the Gov- 
ernment for payment or reimbursement in any way, such rights as 
he may have being against those responsible for the damage, whoever 
they may be. Moreover, there appears no statutory authority for any 
undertaking to bind the Government to act as agent for the employee 
to collect any amount from the contractor for the benefit of said 
employee. As said by the Court of Claims in 7aggart v. United 
States, 17 Ct. Cls. 322: “In the absence of statute authority, neither 
the accounting officers of the Treasury nor any other public officer 
can make the United States agents or trustees for the collection of 
private debts between citizens nor make contracts in relation to the 
taking of security for the payment of debts due to the Government, 
so as to bind the United States for any breach of the contract by 
neglect or otherwise.” While the case there involved was not similar 
to the present, the rule laid down is apposite, that the Government 
* cannot be made agent or trustee for the collection of debts in which 
the Government has no actual concern.. And see also 15 Comp. 
Dec. 38. 

So far as the damages to the property itself are concerned, the 
Government has sustained no loss, damage, or expense, and there 
appears no legal basis for withholding any amount from payment to 
the contractor upon such a theory; and since there is no authority 
for withholding any amount from payments otherwise due to the con- 
tractor for the benefit of the employees involved, deduction of the 
item of $153.05, representing stated damages to the property of the 
employees, is not authorized, 

The item of $14.12 stands upon a different footing. As herein- 
before set out, when the shipments of Bobzien and Swanson were 
unloaded at the port of embarkation, Brooklyn, N. Y., they were 
inspected and found to be in poor condition, the notation on the 
Quartermaster Corps manifest in each instance being that: “Ship- 
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ment in bad condition; very poor packing; old, reused lumber.” It 
was necessary to recondition these two shipments for transshipment 
by Army transport service from New York to Honolulu, the work 
necessary apparently consisting of replacing broken pieces of crating 
and reinforcing same. This work was done by the Army base store- 
house at a cost to the Government for labor and material of $7.06 
each shipment, composing said item of $14.12. The amount involved 
was actual out-of-pocket expense incurred by the Government. The 
district engineer, New York City, determined that the damage neces- 
sitating this reconditioning was due to defective crating and poor 
packing. That finding is binding upon the contractor under the 
provisions of the contract. 

Accordingly, from the total amount otherwise due Collier’s Termi- 
nal Warehouse & Van Co. on the voucher submitted, there is for 
deduction the item of $14.12 expended by the United States in putting 
the shipments of Bobzien and Swanson in condition for ocean ship- 
ment. The balance is for payment to the contractor. 

The voucher is returned. 


(A-89417) 


BRIDGES—TOLLS—NATIONAL GUARD TO AND FROM CAMPS OF 
INSTRUCTION 


United States Government vehicles, loaned to the Mississippi National Guard, 
while moving to and from camps of instruction under the National De- 
fense Act, as amended, being “munitions of war of the United States” 
within the meaning of section 2 of the General Bridge Act of March 23, 
1906, 34 Stat. 85, there is no authority for payment of tolls for their 
movement over bridges constructed under authority of said act where 
the approaches leading to the bridges are free public highways. 

Members of the National Guard, being members of their respective State and 
Territorial organizations and not troops of the United States within the 
meaning of the General Bridge Act of March 23, 1906, 34 Stat. 84—unless 
in the actual service of the United States under authority of article I, 
section 8, paragraph 15, of the Constitution—are not exempt from the pay- 
ment of bridge tolls, and tolls charged for their use of bridges constructed 
under the said act, in traveling to and from camps of instruction under 
the provisions of the National Defense Act, as amended, are properly pay- 
able from Federal appropriations for expenses of such transportation. 


Decision by Acting Comptroller General Elliott, October 13, 1937: 


There is for consideration the legality of payment of a voucher 
submitted by Maj. J. W. Patton, Jr., Finance Department, Missis- 
sippi National Guard, United States property and disbursing officer, 
in the sum of $16.40 in favor of Vicksburg Bridge & Terminal Co., 
covering bridge tolls charged on Mississippi National Guard vehicles 
and extra passengers during July 1937, presumably officers and en- 
listed men of the National Guard, traveling to or from a camp of 
instruction. 
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The question as to toll charges on the United States Government 
vehicles loaned to the Mississippi National Guard is the same as that 
involved in 16 Comp. Gen. 1091 (A-85116, June 21, 1937), and 
A-86717, July 9, 1937, and payment of toll charges on such vehicles, 
amounting to $10 on the voucher submitted, is not authorized. How- 
ever, with reference to that portion of the voucher in the sum of 
$6.40 covering toll charges for the “extra passengers,” an entirely 
different question is presented. 

It is assumed that the “extra passengers” were officers and enlisted 
men of the Mississippi National Guard ordered to attend an en- 
campment under section 94 of the National Defense Act (and not 
officers and enlisted men of the Regular Army on detached duty 
with the National Guard). On this basis there is for determination 
the question whether such personnel are “troops of the United 
States” within the meaning of the General Bridge Act of March 23, 
1906, 34 Stat. 84 (33 U. S. C. 491, et seq.). 

‘The Vicksburg Bridge & Terminal Co. was authorized under the 
act of May 3, 1926, 44 Stat. 388, to construct, maintain, and operate 
a bridge across the Mississippi River at or near the city of Vicks- 
burg, Miss., in accordance with the provisions of the act of March 
23, 1906, supra. 

Section 2 of the 1906 act provides, in part: 


That any bridge built in accordance with the provisions of this Act shall be 
a lawful structure and shall be recognized and known as a post route, upon 
which no higher charge shall be made for the transmission over the same of 
the mails, the troops, and the munitions of war of the United States than 
the rate per mile paid for the transportation over ay railroad, street railway, 
or public highway leading to said bridge; * 


In Oregon-Washington Railroad and Navigation Co. v. The United 
_ States, 60 Ct. Cls. 458, it was held that National Guard organizations 
while traveling to and from camps of instruction are not in the 
service of the United States and are not “troops of the United States” 
within the meaning of the land-grant acts, so as to be entitled to a re- 
duced transportation rate. See, also, /llinois Central Railroad Co. v. 
The United States, 60 Ct. Cls. 499. 

Section 1 of the National Defense Act, as amended by the act of 
June 15, 1933, 48 Stat. 153, provides that the Army of the United 
States shall consist of the Regular Army, the National Guard of 
the United States, the National Guard while in the service of the 
United States, etc. 

Section 71 (a) of the National Defense Act, as added by section 
9 of the act of June 15, 1933, 48 Stat. 157, provides: 


(a) “National Guard” or “National Guard of the several States, Territories, 
and the District of Columbia” means that portion of the Organized Militia of 
the several States, Territories, and the District of Columbia, active and inactive, 
federally recognized as provided in this act and organized, armed, and equipped 
in whole or in part at Federal expense and officered and trained under para- 
graph 16, section 8, article I, of the Constitution. 
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Unless in the actual servicé of the United States under authority of 
article I, section 8, paragraph 15, of the Constitution of the United 
States, members of the National Guard are members only of their 
respective State and Territorial organizations and are not troops of 
the United States within the meaning of the General Bridge Act. 

Accordingly, as such personnel are not exempt from the payment 
of bridge tolls on the basis of being troops of the United States, toll 
charges assessed for their use of bridges constructed under the Gen- 
eral Bridge Act, or acts of like import, are properly for payment from 
appropriated funds of the United States available for expenses of 
transportation of such personnel to and from camps of instruction. 

The voucher will be returned for a definite statement as to the 
status of the 64 passengers for whom a toll charge of 10 cents each 
is made. If it appears they are officers and enlisted men of the Na- 
tional Guard of Mississippi traveling to or from a camp of in- 
struction under orders which obligate the United States to pay for 
transportation of the units to or from camp the item will be ap- 
proved for payment to the extent otherwise correct. 


(A-87472) 


TRAVEL ALLOWANCE—CITIZENS’ MILITARY TRAINING CAMPS— 
SHORTEST USUALLY TRAVELED ROUTE 


Travel allowance being payable under section 47d of the National Defense Act, 
as amended, 45 Stat. 251, on the basis of “the most usual and direct route,” 
a civilian authorized to attend a citizens’ military training camp for in- 
struction and training under the provisions of the said section is entitled 
only to travel allowance computed on that basis and not on the basis of a 
route considerably longer involving more stopovers and delays and the 
expenditure of additional public funds, notwithstanding the longer route is 
the route established by War Department mileage table between the points 
involved. 


Acting Comptroller General Elliott to William T. Montague October 14, 1937: 


There is for consideration letter of May 25, 1937, with enclosures, 
requesting a review of settlement No, 0442841 (claim no. 0566473) 
dated April 23, 1937, by which you were allowed the sum of $1, rep- 
resenting additional travel allowance incident to your attendance at 
the citizens’ military training camp at Fort Huachuca, Ariz., from 
July 5 to August 3, 1935, inclusive. 

Section 47d of the National Defense Act, as amended by the act 
of March 9, 1928, 45 Stat. 251, provides as follows: 

The Secretary of War is hereby authorized to maintain, upon military reserva- 
tions or elsewhere, schools or camps for the military instruction and training, 
with a view to their appointment as reserve officers or noncommissioned officers, 
of such * * * civilians as may be selected upon their own application; 
* * * to furnish at the expense of the United States * * * subsistence, 


transportaton by the most usual and direct route within such limits as to terri- 
tory as the Secretary of War may prescribe, or in lieu of furnishing such trans- 
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portation and subsistence to pay them travel allowances at the rate of 5 cents 
per mile, or, at the option of the Secretary of War, transportation in kind 
may be furnished, and in addition thereto candidates may be paid a subsistence 
allowance at the rate of 1 cent a mile within such limits as to territory as the 
Secretary of War may prescribe, for the distance by the shortest usually trav- 
eled route from the places from which they are authorized to proceed to the 
camip, and for the return travel thereto and to make the payment of travel 
allowances for the return journey in advance of the actual performance of 
the same * * *, 


Paragraph 5, Special Orders, No. 65, Headquarters Eighth Corps 
Area, Fort Sam Houston, Tex., June 16, 1935, provides as follows: 

The following named civilians will proceed by the shortest usually traveled 
route from their respective residences as indicated after their several names to 
Fort Huachuca, Arizona, so as to arrive July 5, 1935, and will report in person 
upon arrival to the Commandant of the Citizens’ Military Training Camp to be 


held at Fort Huachuca, Arizona, for temporary duty as civilians undergoing 


military training for thirty days in the courses indicated after their respective 
names: 


* ¢ * ” ” 
ARIZONA 
Name: Address: City: Course: 
* * o * = a 
Montague, William T. P. O. Box 65. Inspiration. Basic. 


In lieu of transportation and subsistence en route, the Finance Department 
will pay to each civilian mentioned in this order travel allowance at the rate 
of five cents (5¢) per mile for the distance by the shortest usually traveled 


route from the place indicated after his name to Fort Huachuca, Arizona 
*. * *& 


The journeys directed are necessary for the public service. 


By paragraph 1, Special Orders No. 7, Headquarters Citizens’ Mili- 
tary Training Camp, Fort Huachuca, Ariz., July 31, 1935, you were 
ordered on completion of the prescribed course of instruction August 

3, 1935, to proceed from Fort Huachuca, Ariz., to your place of resi- 
dence, Inspiration, Ariz., and to be paid travel allowance at the rate 
of 5 cents per mile for the distance by the shortest usually traveled 
route between those places. 

Voucher 58, July 1935 accounts of Maj. W. L. Morrison, Twenty- 
fifth Infantry, Finance Department, on file in this office shows that 
you were paid travel allowance for the distance from Inspiration, 
to Fort Huachuca, Ariz., 244 miles, at 5 cents per mile, amounting to 
$12.20, and that the roll is signed by you. Voucher No. 10, August 
1935 accounts of the same Army paymaster, shows that you were paid 
the same travel allowance from Fort Huachuca to Inspiration, Ariz., 
$12.20, and that the roll is signed by you. Total travel allowance 
paid on these vouchers, $24.40. You were allowed by certificate No. 
0442841, dated April 23, 1937, the sum of $1 as additional travel 
allowance due you for the travel performed under your orders from 
Inspiration to Fort Huachuca, Ariz., and return. 
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It is contended that you were paid on the basis of 244 miles, where- 
as you should have been paid on the basis of 339 miles, in view of a 
letter received from the Chief of Finance of the Army giving the 
Jatter as the correct distance, and therefore it is alleged there is duo 
you the sum of $9.50, instead of $1 allowed in the settlement. 

It appears from the records on file in this office that the distance 
between Miami and Fort Huachuca, Ariz., was established by sup- 
plemental official mileage table effective April 15, 1932, as 242 miles, 
plus 2 miles from Inspiration to Miami, a total of 244 miles, and that 
the distance was changed by War Department Finance Department 
Form No. 46, dated August 20, 1934, to 337 miles, plus 2 miles, a total 
of 339 miles. The change was apparently accomplished by a re- 
routing over the Southern Pacific Railroad. According to the latter 
distance mentioned, the routing apparently would have been as 
follows in going to the camp: 


Inspiration to Miami Private conveyance. 
Miami to Globe Leaving Miami by bus 1:31 a. m. Thursday, 
July 4, 1935; arrive at Globe 1:47 a. m. same 


day. 

Globe to Bowie Leave Globe by rail (Southern Pacific) 9:10 
a. m. Ss RneT: arrive at Bowie 1:20 p. m. 
same day. 

Bowie to Tucson Leave Bowie by rail (Southern Pacific) 2:02 
p. m. Thursday; arrive at Tucson 5:25 
p. m. same day 

Tucson to Lewis Springs....075 Leave Tucson 3 Tail (Southern Pacific) 4:50 
a. m. Friday, July 5, 1935; arrive at Lewis 
Springs 6:58 a. m. same day. 

oes is Springs to Fort Hua- 13 Leave Lewis Springs by rail (Southern Pacific) 

chuca, 3:20 Pp m., Friday, July 5, 1935; arrive at 
Fort uachuca 3:55 p. m. same day. 


And returning home at end of camp: 


Miles 

Fort Huachuca to Lewis Springs.__. 13 Leave Fort Huachuca by rail (South- 
ern Pacific) 2:50 p. m. Tuesday, 
Aug. 6, 1935; arrive at Lewis 
Springs 3:25 p. m. same day. 

Lewis Springs to Tucson 5 Leave Lewis Springs by rail (South- 
ern Pacific) 6: 20 a. m., Wednesday, 
Aug. 7, 1935; arrive at Tucson 8: 10 
a. m. same day. 

Tucson to Bowie Leave Tucson by rail (Southern Pa- 
cific) 10:45 a. m. Wednesday; ar- 
rive at Bowie 2:32 p. m., same day. 

Bowie to Globe Leave Bowie by rail (Southern Pa- 
cific) 2:45 p. m. Wednesday; ar- 
rive at Globe 6:55 p. m., same day. 

SN TD TN cetera oot Leave Globe by bus, 1: 55 a. m. Thurs- 
day, August 8 1935, arrive at 
Miami 2:15 a. m., same day. 

Private conveyance. 


























DECISIONS OF THE ACTING COMPTROLLER GENERAL 


338 


It appears, however, that travel could have been performed in 
going to camp as follows: 





Inspiration to Miami_......._...._. Private conveyance. 

Miami to Florence Junction........ 86 Leave Miami by bus at 1:45 p. m. 
Thursday, July 4, 1935; arrive at 
Florence Junction at 3:20 p. m., 
same day. 

Florence Junction to Coolidge__.__. 27 Leave Florence Junction by bus at 
8:35 p. m., Thursday; arrive at 
Coolidge 4:15 p. m., same day. 

Coolidge to Hereford__......--..-. 151 Leave Coolidge by rail (Southern Pa- 
cific) at 2:51 a. m. Friday, July 5, 
1985; arrive at Hereford 7:16 
a. m., Same day. 

Hereford to Fort Huachuca_.-_--.. 13 Leave Hereford by bus at 7:20 a. m. 

Friday; arrive at Fort Huachuca 

8:35 a. m. Friday, July 5, 1935. 


And returning home: 


Fort Huachuca to Hereford.._..... Leave Fort Huachuca by bus at 4:10 
a. m., Saturday, August 3, 1935; 
arrive at Hereford 4: 45 a. m. same 
day. 

Hereford to Coolidge._.........._. 151 Leave Hereford by rail (Southern 
Pacific) at 6:05 a. m. Saturday; 
arrive at Coolidge 10 a. m., same 
day. 

Coolidge to Florence Junction__._-. 27 Leave Coolidge by bus at 2:40 p. m. 
Saturday; arrive at Florence Junc- 
tion 3: 20 p. m., same day. 

Florence Junction to Miami_....--- 86 Leave Florence Junction by bus at 
8:35 p. m. Saturday; arrive at 
Miami at 5:25 p. m., Saturday, 
August 3, 1935. 

snilicedisieienlhdieeadiaenilstl Private conveyance. 


The statute authorizes payment of travel allowance for the distance 
by the shortest usually traveled route between the points of travel. 
Considering the stop-overs and delays, the 336-mile route was not 
the shortest usually traveled route. Therefore, in accordance with 
the provisions of the statute, you were entitled to travel allowance at 
the rate of 5 cents per mile for the distance of 229 miles, which, 
according to the above, appears to be the shortest usually traveled 
route between the points of travel under your orders, which amounts 
to $11.45. You were paid $12.20 each way, a total overpayment of 
$1.50. The settlement of April 23, 1937, is revised, and nothing is 
certified to be due you from the United States on your claim. Check 
No. 312165, issued by E. C. Morton, Finance Department, in your 
favor May 4, 1937, in the sum of $1 will be canceled and covered into 
the appropriation against which drawn. 
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(A-89390) 


CONTRACTS — MISTAKES — BIDS — MISPLACED DECIMAL POINT— 
CORRECTION WITHOUT SUBMISSION TO GENERAL ACCOUNTING 
OFFICE 


Where, upon the opening of bids, it was obvious that one bidder had misplaced 
the decimal point in the unit prices quoted—the error being apparent not 
only on the face of the bid but from a comparison with the other bids—and 
the bidder, after having the matter brought to his attention, has confirmed 
the error, the bid may be corrected and considered along with the other 
bids received. : 

Where a mistake in a bid involves only placement of a decimal point and the 
error is apparent at the time of the opening of bids and is confirmed by 
the bidder before award, the correction may be made without submitting 
the matter to the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of Agriculture, October 
15, 1937: 


There has been received your letter of October 1, 1937, as follows: 


There are transmitted herewith all bids and an abstract thereof received 
in response to the Department’s invitation USDA No. 402, covering the pro- 
posed purchase of corrugated fiber boxes for delivery to the Central Supply 
Section, Washington, D. C., with the request that the Department be advised 
as to whether the bid of the Danbury Square Box Company, Danbury, Con- 
necticut, may be considered in its corrected form. 

The advertised specifications called for both a unit and a total price for 
750 boxes f. o. b. the various bidders’ shipping points or delivered prepaid to 
Washington, D. C. In response to the invitation the Danbury Square Box 
Company quoted as follows: 

F. o. b. Danbury, Conn.; 750 ea.; unit price, .01175; total, $88.13. 

2. Delivered Washington, D. C.; 750 ea.; unit price, .0139; total, $104.25. 

From a comparison of the prices quoted by the other responding bidders it 
was readily apparent to the contracting officer that the decimal point in the 
unit prices quoted by this firm had been misplaced and, therefore, in ac- 
cordance with the principle established by your many decisions on the subject 
of mistakes in bids, the bidder was requested to verify his prices. 

m In response to the Department’s telegram of September 14, 1987, reading as 
ollows: 

“Reference bid USDA four naught two, fiber boxes for Central Supply Sec- 
tion, confirm unit prices, items one and two. Wire”— 
the bidder replied as follows: 

“First item, eleven and three-fourths cents each; second item, thirteen and 
nine-tenths cents each.” 

On the basis of the original prices quoted in response to the invitation this 
2 the lowest bid received but is not the low bid if considered in its corrected 
orm. 

It is, therefore, requested that with the return of the file the Department be 
advised as to whether the bid of the Danbury Square Box Company may be 
considered in its corrected form and award made to the Empire Corrugated 
Container Corporation, the otherwise low bidder, or whether award should 
be made to the former firm and performance of the contact required. 

In decision of May 11, 1937 (16 Comp. Gen. 999), it was stated that where the 
only question involved is the erroneous quotation of a lower price f. o. b. 
destination than f. o. b. factory—a mere transposition of the bid prices—the 
correction may be made, after confirmation by the bidder, without submitting 
the matter to your Office. In cases where the only question involved is the 
obvious misplacement of a decimal point, confirmed by the bidder—as in the 
case presented herein—it is felt that authority to make necessary correctious 
should likewise be vested in the contracting officers without submission to 
your Office. Your comment on this point will be appreciated. 
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Error was apparent on the face of the bid, as the unit prices stated 
multiplied by the quantities given would equal just one-tenth of the 
totals stated. A comparison of the bid with the other bids received 
leaves no room for doubt that the error was in the unit prices and 
not in the totals. Accordingly, the said bid may be corrected so 
as to provide for a price of 1134 cents each for delivery f. 0. b. Dan- 
bury, Conn., and 13,%; cents each delivered Washington, D. C., and 
as corrected the bid should be considered along with the other bids. 

With reference to the concluding paragraph of your letter I have 
to advise that where, as in this case, the error is apparent at the 
time of opening of the bids, is confirmed by the bidder before an 
award is made, and involves only placement of a decimal point, the 
correction may be made without submitting the matter to this 
office for consideration, 
The papers are returned. 


(A-87090) 


TAXES — FEDERAL — PROCESSING —CONTRACT PRICE INCLUSION— 


PRICE REDUCTION BECAUSE OF CONTRACTOR’S NONPAYMENT OF 
TAX 





Where contracts specifically provided that bid prices included all applicable 
Federal taxes and that in the event of change in the taxes subsequent 
to the opening of the bids there would be a corresponding change in 
the contract prices, and the records show that processing taxes were not 
paid by the contractor on the articles furnished, amounts equal to the 
processing taxes are properly chargeable to the contractor notwithstanding 
the tax was not shown in the contracts as a separate item, and the con- 
tention that part of the said tax was absorbed by the contractor and not 
included in the price. 


‘Acting Comptroller General Elliott to the Abilene Fleur Mills Co., October 
16, 1937: ; 

Consideration has been given your letter of July 14, 1937, with 
further reference to the claim of the United States against the 
Abilene Flour Mills Co., Abilene, Kans., in the sum of $8,161.07, 
resulting from payment by the Government at contract prices for 
flour delivered after April 1935, under several contracts containing 
stipulations that bid prices included all applicable Federal taxes, 
and that in the event of increase or decrease in Federal taxes appli- 
cable to supplies covered by said contracts, subsequent to the dates 
of opening of bids, contract prices would be increased or decreased 
aceordingly, the processing taxes not having been paid to the Gov- 
ernment by the contractor. 

The records of this Office show that the Abilene Flour Mills Co. 
made no payment of processing taxes on flour processed after April 
1935. The amount of the processing taxes applicable to the flour 
delivered under the several contracts, computed upon the rate of 
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$1.38 per barrel as fixed by the Secretary of Agriculture, amounted 
to $8,161.07. Your claim is and has been that—notwithstanding the 
contracts specifically provided that processing taxes then applicable 
were included in contract prices—the whole amount of the taxes was 
not in fact included in the prices charged the Government, but was 
in part absorbed by the Abilene Flour Mills Co. A tabulation ac- 
companying your letter of May 26, 1937, purported to show that 
only $0.4337 tax per barrel of flour was passed on to the Government, 
the balance of $0.9463 being absorbed by the contractor. 

It was pointed out in my letter to you of July 8, 1937, that the 
figures presented did not establish your point, and that, even so, if 
the fact were proven, it would be without force, since such a con- 
tention could not prevail against the positive provisions of the 
written contracts. The rule that in the absence of ambiguity per- 
mitting construction, or forfeiture of rights by conduct of the parties, 
a contract “cannot but be enforced as written” is of too long standing 
for question. Penn Bridge Company. v. United States, 59 Ct. Cls. 
892-896. 

Your letter of July 14, 1937, suggests the possibility that the Gov- 
ernment has not an enforceable claim against the milling company 
for the tax, in that there was no agreement that the customer—the 
Government—was entitled to any reimbursement of any amount rep- 
resenting a tax or otherwise; the price did not and could not include 
all the tax alleged by the Government to have been passed on; and 
the said tax was not separately set forth as a distinct item. 

The obvious import of the tax-inclusion stipulation of the con- 
tracts, with its provision that in the event of change in the tax there 
would be a corresponding change in the contract prices, up or down 
as the case might be, was that, at the dates bids were opened, the 
contractor was obligated to pay to the United States, in its capacity 
as a sovereign, certain taxes per bushel or barrel on the processing 
of the wheat into flour, that such taxes were included in the bid 
prices as an element of cost, and that the United States in its 
capacity as a contractor assumed to save the contractor harmless as 
to the existing tax and to protect it against possible loss by reason of 
any future increase therein. On the other hand, the contractor’s 
undertaking was to protect the Government against having to pay 
the stipulated contract price in the event there was a reduction—or 
extinction—of the then-existing tax and to reduce prices to the 
Government accordingly. It could not be seriously contended that 
the action of the contractor in charging the Government the amount 
of the tax on the one hand and withholding the payment of the tax 
to the United States on the other was in compliance with the letter or 
manifest purpose of the contract provision. 
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The tax was an item distinct from all other elements of cost. As 
you state: “The miller books his order, incurs his sales expense, buys 
his wheat, and incurs all his manufacturing and container costs, 
adding the tax upon completion of the processing.” It is plain that 
the amount of the tax is added as distinct from the elements of cost 
incident to the purchasing and processing of the wheat and that the 
miller’s profit is superimposed upon the whole. Hence, deduction of 
the amount of the tax from the contract price adds not one cent to 
contractor’s cost and subtracts not one penny from its profit. 

As to your suggestion that the tax was not separately set forth as 
a distinct item, there would appear no necessity for stating the 
amount of the tax separately. The contracts specifically provided 
that the applicable tax was included in the contract prices. The regu- 
lations of the Secretary of Agriculture, imposing the processing tax, 
fixed the amount thereof. It is a maxim of the law that that is cer- 
tain which may be made certain, and since it was necessary only to 
turn from the contract to the regulations fixing the processing tax, 
the amount of such tax was as easily determinable as if it had been 
specified in exact figures in the bids. 

In view of the provisions of the several contracts, and the fact that 
the Abilene Flour Mills Co. did not pay the processing tax, while 
the Government paid at prices inclusive thereof, the right of the 
Government to recover an equivalent amount from the contractor 
would appear complete. 

Referring to your suggestion that you are “agreeable to the adop- 
tion as a basis of settlement, the procedure which has been adopted by 
your office in the case of the Ismert-Hincke Milling Co., file No. 
A-85679,” you are informed that pursuant to correspondence with the 
Commissioner of Internal Revenue, referred to in your letter, and 
other correspondence relative to similar matters, it has been deter- 
mined that this Office will proceed with collection of an amount equal 
to the full amount of processing taxes in all cases where the contracts 
provided that prices included all Federal taxes and in case of change 
in the amount of the taxes contract prices would be adjusted accord- 
ingly, where the records show that the processing taxes were not paid 
on the articles furnished, without consideration of claims that any 
part of the applicable tax was absorbed by a contractor, leaving con- 
tractors free to obtain credit or adjustment with the Commissioner 
of Internal Revenue in connection with payment of the unjust en- 
richment or so-called windfall tax provided for by title III of the 
Revenue Act of June 22, 1936, 49 Stat. 1739, and the regulations of 
the Commissioner of Internal Revenue. 

Accordingly, as stated in my letter to you of July 8, 1937, there 
is no authority for settlement of the claim of the United States 
against the Abilene Flour Mills Co. for any lesser amount than that 








DECISIONS OF THE ACTING COMPTROLLER GENERAL 343 





heretofore found due, to wit, $8,161.07, and bank draft or certified 
check for that amount, payable to the Treasurer of the United States, 
should be forwarded to this Office forthwith. 




































(A-89510) 


CONTRACTS—ADDITIONAL AMOUNTS—CONTRACTOR’S CLAIM FOR 
EXTRA EXPENSE BECAUSE OF DELAYS INCIDENT TO DEFAULT OF 
ANOTHER GOVERNMENT CONTRACTOR 


Contractor’s claim for an amount in addition to the contract price for furnish- 
ing and installing elevators in a Government building then in contemplation, 
as for extra expense incurred in connection with storage, cartage, and labor 
expenses incident to delays in construction of the building due to default 
of the original construction contractor, being an unliquidated claim for 
damages, may not be paid administratively, or certified for payment by the 
General Accounting Office in the absence of specific statutory authorization, 
nor may said amount be paid as a claim for extra work where no written 
order was given as required by the contract, particularly where there is no 
convincing proof of such extra expense, and the terms of the contract other- 
wise negative such payment. 


ee | Genptedinn General Elliott to the Otis Elevator Co., October 16, 
1937: 


Your letter of July 20, 1937, requests review of settlement 07820 (1) 
of July 2, 1937, disallowing your claim for alleged damages or extras 
by reason of delays which you assert were not reasonably to be antici- 
pated in connection with your agreement TLSA-375 of November 28, 
1932, for furnishing and installing one electric freight elevator and 
one electric dumb-waiter in the new post-office building at Oak Park, 
Ill., construction of which was in contemplation at the time of award 
to you. Payment in full has been made of the price for which you 
agreed to perform this work. 

Your letter of February 11, 1936, to the Procurement Division, 
Treasury Department, describes your claim and the basis thereof 
as follows: ; 

(1) We incurred an expense in the form of storage, cartage, and labor for 


handling material when we were not permitted to unload our equipment on the 
date of October 11, 1933. This expense is itemized as follows: 


Storage, 15 months; 16,695 lbs., @ 10¢ per 100 lbs. per 
month, or $16.70 per month_._-------.-__---_---_-_-_- $250. 





(2) After the lathers’ strike had been settled and we were permitted, for the 
second time, to resume work, it was necessary to recondition material which 
had been previously installed. This expense was in the form of removing rust 
and dirt and re-painting and is in the amount of $65.00. 


: On March 14, 1936, the supervising engineer informed you that part 

(1) of your claim in the amount of $300.50 was a claim for damages 
» which the Procurement Division was not authorized to settle and 
; that part (2) of your claim was rejected because paragraph No. 36 
b of the specifications required you to perform such work. 


81276™—38——24 
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Article 1 of the agreement of November 28, 1932, required you to 
commence installation of the elevator and dumb-waiter as soon as 
practical after the date of receipt of notice to proceed and to complete 
your work “coincident with the completion of the construction of said 
building, subject to the stipulations of paragraphs 36 and 37 of 
* * * specification.” 

The said paragraphs of specification, in material part, provide: 

36. * * * The elevator contractor must arrange his work io fit in with 
that to be performed under the general contract at the building. In case the 
elevator contract is completed prior to the completion of the building, the 
elevator contractor will be held solely responsible for the protection of all ele- 
vator machinery and equipment installed by him prior to the completion of the 
building and he must present same for the three months operating test in perfect 
condition without additional cost to the Government. No claim will be allowed 
for defective operation, condition, etc., of the apparatus due to its having laid 
idle in an uncompleted building * * 

37. The time fixed for completion of iis construction of the building in 420 


calendar days from date of notice to proceed with the work plus any additional 
days approved. 


The delay in construction of the building was due to default on 
the part of the original contractor and the inability of its sureties to 
complete the work. The Government was in nowise responsible for 
this situation. 

Article 5 of your agreement provides, to the extent here material, 
as follows: 


* * * no charge for any extra work or material will be allowed unless the 
same has been ordered in writing by the contracting officer and the price stated 
in such order. 


Your claim as presented to this Office is confined to the unliquidated 
damage item or claim for extras of $300.50. 

Such claim is not allowable under article 5 of the agreement as a 
claim for extra work, no written order for extra work with the price 
stated in such order having been given, nor, as shown below, is there 
convincing proof of such extra work, etc., in any event. Plumiley v. 
United States, 226 U.S. 545. 

The Acting Assistant Director of Procurement on February 25, 
1937, in response to direct inquiry from this Office, stated that your 
claim for $300.50 as damages “is not supported by records but is con- 
sidered reasonable, and is administratively approved,” on the ground, 
apparently—as he said—that there was a delay of more than 2 
years in completion of construction of the post-office building which 
affected the progress of your work in a manner against which you 
could not protect yourself. 

In your letter of April 29, 1937, you reported to this Office on the 
matter of proof, as follows: 


* * * we are unable to furnish you with any receipted invoices for stor- 
age or cartage because the hauling from Oak Park was done by our own truck 
and employees, and the material was stored in our own small warehouse. 

In 1933 and 1934 we were paying our men at the rate of $1.42% per hour for 
mechanics and $1.00 per hour for helpers. 





~~ A &» A, &* 
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The rate for storage of 10¢ per hundred pounds per month is what we have 
always had to pay when we stored similar equipment in any public warehouses. 

It is plain from what has been said that this may be considered 
enly as an unliquidated claim for damages. The supervising engi- 
neer correctly informed you that such a claim could not be considered 
or paid administratively, as has been often decided. Dunbar v. 
United States, 19 Ct. Cls. 489, 493; Branner v. United States, 20 id. 
219; State of Pennsylvania v. United States, 36 id. 131, 135; also, see 
33 Op. Atty. Gen. 354. 

In the abserce of specific statute this Office is without authority to 
certify such claims for payment from appropriated moneys. Power 
v. United States, 18 Ct. Cls. 268, 275; McClure v. United States, 19 
dd. 173, 180; Dennis v. United States, 20 id. 119, 121, and 23 id. 324; 
4 Op. Atty. Gen. 327; id. 627, 630; 14 id. 24; 15 id. 39. 

Were your claim otherwise proper for settlement and adjustment 
in this Office the record wholly fails to establish any damages in the 
amount claimed or in any lesser amount. It could not be accepted, 
in the absence of conclusive proof, that labor of the class entitled to 
$1 and $1.4214 per hour was utilized to transport and store the equip- 
ment, and if in fact such class of labor was used it would be so un- 
reasonable that no claim as for damages on that basis would appear 
proper for consideration in any forum. Moreover, it does not appear 
that the labor and moving equipment which was used would not have 
been regularly maintained anyway or that the storage space utilized 
was otherwise in demand or could or would have been utilized to 
realize the profit you mention. 

Even conclusive proof of your having actually incurred costs in 
the amount claimed which would not have been incurred but for the 
delay in completing the building by other contractors could not be 
accepted as a proper basis for allowing your claim. H. F. Crook Co. 
v. United States, 270 U. 8.4; G. & H. Heating Co. v. United States, 
63 Ct. Cls. 164. 

The settlement disallowing your claim must be, and is, confirmed. 















(A-89274) 


CONTRACTS—SPECIFICATIONS—RESTRICTIVE—AUTOMOBILES— 
WEIGHT AND WHEELBASE REQUIREMENTS 


Automobile specifications so drawn with regard to weight and wheelbase re- 
quirements as not only to exclude cars in the light weight class but 
discourage bidding on cars of the middle weight class, and resulting in 
receipt of only three bids in response to invitations sent to fourteen 
dealers and notices placed in public places, are obviously restrictive of 
competition, and unauthorized, where the service need is only such that 
a ear of less weight and wheelbase than that specified, offered by one of 
the pieente was administratively determined to be acceptable except as 
te price. 
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Acting Comptroller General Elliott to the Secretary of War, October 18, 
1937: 


There has been received by third endorsement of September 25, 
1937, from the Chief of Engineers, a letter of September 14, 1937, 
with enclosures, from James L. Green, first lieutenant, Corps of 
Engineers, disbursing officer, United States Engineer office, St. 
Louis, Mo., requesting decision as to whether payment is authorized 
on voucher in favor of Pontiac Motor Division, St. Louis, Mo., in 
the amount of $1,499.48, representing the purchase price of two 
five-passenger, four-door Pontiac eight-cylinder sedan automobiles 
for the use of the United States Engineer office, St. Louis, Mo. 

Paragraph 1 (a) (b) of the specifications was in pertinent part 
as follows: 


* * * The automobiles shall have the necessary strength and stability 
to meet the needs of the service required, which contemplates operation 
approximately 40 percent of the running time over rough, and often deeply 
rutted, unpaved country roads. 

(b) The automobiles shall be the manufacturer’s current standard model, 
manufactured in the year in which delivery is made, of rugged construction 
throughout, possessing easy-riding qualities, and embodying engineering fea- 
tures which by test have proved satisfactory for severe use under the condi- 
tions stated above. The component parts of the automobile shall be of such 
materials and designed within such limitations as have been proved by actual 
test to be capable of sustained high-speed service and, at times, operation 
over muddy, rough, and rutted roads necessitating continued low speed, all at 
low cost for maintenance and operation. 


Paragraph 12 of the specifications was as follows: 


Capacity, weight, and dimensions.—Each automobile shall provide adequate 
inclosed seating capacity for 5 adult passengers and a compartment for storing 
hand luggage. It shall be capable of transporting a combined passenger load of 
not less than 5 adult persons and a luggage load of approximately 300 pounds, 
at sustained high speeds without undue stress in body, springs, chassis, or 
engine. The automobiles to be purchased will be used for inspection trips 
involving continuous driving for long distances at high speeds, frequently over 
unimproved roads. A medium weight car of rugged construction is desired 
under these conditions to provide the necessary steadiness in driving and the 
structural strength of frame and body to withstand, without undue repairs 
and replacements, the severe service required, and to operate successfully 
under such service for a period of at least 3 years. Any standard make of 
automobile having a minimum weight in service of approximately 3,400 pounds 
and a minimum wheel base of approximately 120 inches should meet the above 
requirements. 


It is stated that invitations were sent to 14 dealers and posted 
in public places. Only three bids were received, two offering Pon- 
tiac eight-cylinder automobiles with wheel base of 122 inches and 
weight of 3,400 pounds, and one offering Graham Cavalier automo- 
biles with 116-inch wheel base and weighing 2,945 pounds. Prices 
bid on the Pontaic automobiles were $749.74 each by the Pontiac 
Motor Division, and $750 each by Downtown Pontiac Co. and the 
price bid on the Graham Cavalier was $750 each by Archer-Mann 
Motor Co. Names of other dealers to whom invitations were sent, 
and the makes of vehicles they handled are not given, As to the 
last-mentioned bid received it was stated in first indorsement of Sep- 
tember 14, 1937, of the acting district engineer, St. Louis, Mo., that: 
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* * * Of the bids received, one was of lighter weight and shorter wheel- 
base than the approximate figures specified, but the bid is considered as meet- 
ing the specifications and is acceptable except for price. 

Award of contract was to the Pontiac Motor Division for two 
Pontiac eight-cylinder sedans, $749.74 each, delivered St. Louis, Mo. 

The decisions of this office have been to the effect that the statutes 
limiting the price which may be paid for passenger-carrying automo- 
biles to $750 each, when read in conjunction with the requirements of 
section 3709, Revised Statutes, clearly contemplate that in the acqui- 
sition of passenger-carrying automobiles for Government use there 
shall be afforded an opportunity for free and open competition among 
the various makes of automobiles within the recognized $750 price 
Jimit class, and that no arbitrary specifications as to minimum weight, 
minimum wheel base, or other nonessential mechanical or dimensional 
<levice ordinarily may be used for the purpose of excluding from com- 
petition any make of vehicle within that class. It has been recog- 
nized, however, that service requirements in some instances may be 
such that the recognized “lightweight” vehicles would not adequately 
serve the needs of the Government, and for that reason this office 
has withheld objection to the use of specifications requiring approxi- 
mate minimum weight of 3,100 pounds and minimum wheel base of 
114 inches, when the actual service needs, clearly stated in the speci- 
fications are such as to justify the requirement of vehicles of a some- 
what heavier and sturdier type than those in the so-called lightweight 
class, The use of such minimum specifications at once puts pros- 
pective bidders on notice that sturdier vehicles are required and 
admits to competition all makes of automobiles reasonably within the 
sturdier mediumweight class. 15 Comp. Gen. 974; id. 1085; id. 1103; 
16 Comp. Gen. 178; id. 207; id. 354; id. 448. 

Instead of following the cited decisions, the specifications in this 
instance required an approximate minimumweight of 3,400 pounds 
and the approximate minimum wheel base of 120 inches. If the use 
of such specifications did not preclude submission of bids offering 
lighter weight automobiles with shorter wheel base, it assuredly would 
and did discourage dealers in such vehicles from competing, know- 
ing, as they would, that deficiency in either respect might be assigned 
as the reason for rejection of an otherwise acceptable low bid offering 
an automobile entirely adequate to the actual service needs of the 
Government. As suggested by you in a letter to this office of May 
15, 1937, otherwise prospective bidders who know that their products 
do not comply with advertised specifications frequently do not submit 
bids for that reason notwithstanding such products might as well or 
better serve the needs of the Government. 15 Comp. Gen. 365. Also, 
it is obvious that there was no necessity for placing the approximate 
minimum-weight and wheel-base requirements so high in the present 
instance, since it is stated that the Cavalier automobile with 1164nch 
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wheel base and weighing 2,945 pounds was acceptable for the work 
to be done. 

It appears from Motor magazine for September 1937 that the 
weight and wheel-base requirements here used were such that approx- 
imately 10 or 12 makes and models of automobiles—exclusive of those 
vehicles in the so-called lightweight class—could not meet the speci- 
fications, whereas, if there had been used the approximately minimum 
weight of 3,100 pounds and minimum wheel base of 114 inches here- 
tofore suggested in the decisions of this office, all automobiles within 
the mediumweight class would have been admitted to competition on 
equal footing. There is no evidence whatsoever that any one of 
said various makes of automobiles was not sufficiently sturdy and 
sufficiently roomy to serve every need of the Government. 

From what has been said it is manifest that the specifications in 
this instance were unduly restrictive, were calculated to discourage 
rather than promote competition, were without regard to decisions 
of this office, and were unauthorized. Administrative steps should 
be taken to the end that the same or similar restrictive specifications 
are not used in future purchases of passenger-carrying automobiles 
for services under your department. 

It appears from the correspondence that the two vehicles purchased 
were delivered some time ago, though it is stated that they have been 
held out of service pending decision of this office in the submitted 
matter. It appears further that the price of $749.74 each for the 
two automobiles is a delivered price and that the Government will be 
put to no expense for transportation in addition to the contract price. 
Also, it appears that the contract price was tax inclusive, and that 
no tax exemption certificate will be furnished the contractor for the 
purpose of obtaining refund of or exemption from any applicable 
excise taxes. Under all the circumstances, and with that under- 
standing, this office will not withhold approval of otherwise proper 
payment under the contract in this instance and Lieutenant Green 
may be so informed. 

The bids and voucher are returned as requested. 


(A-89369) 


LEAVES OF ABSENCE—FORTY-HOUR WEEK EMPLOYEES— 
COMPENSATION RATES—PANAMA CANAL 


An employee of the Panama Canal who regularly works 40 hours per week 
under the provisions of the 40-hour week statute (act, March 28, 1934, 48 
Stat. 522), is entitled to compensation during periods of authorized annual 
or sick leave of absence at the same rate he is paid while working, and 
administrative regulations fixing, for periods of leave, a rate lower than 
the current rate of pay, based upon the rate before the date of said 
statute when his hourly—but not weekly—rate was lower, are not only 
contrary to the general rule that authorized leave of absence with pay 
is synonymous with work or a duty status, but also are in conflict with 
the 40-hour week statute saving to employees their full time weekly 
éarnings. 
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Acting Comptroller General Elliott to the Governor of the Panama Canal, 
October 18, 1937: 


Your letter of September 30, 1937, is as follows: 


Your decision is requested as to whether payment may be made to Mr. Louis 
Schmidt, an employee of the Panama Canal, for the difference between pay at 
the rate of $1.20 and at the rate of $1.44 an hour for 16 hours on May 27 and 
May 28, 1937, while in a sick leave status. 

The material facts in the case involved, the regulations in force, the method 
of computing compensation for sick leave, and the adverse effect of a decision 
authorizing payment in this case are set forth in a letter from the Governor of 
the Panama Canal, from which the following is quoted: 

“Pursuant to section 23 of the Independent Offices Appropriation Act (Pub- 
lic, No. 141), which was passed on March 28, 1934, Mr. Schmidt’s rating of 
$1.20 an hour as wireman on the 48-hour week basis was increased to $1.44 an 
hour on the 40-hour week basis. 

“The payment to which he refers was included in pay-roll item No. 192 on 
sheet 20 of roll 5250 for May 1937—D. O. Voucher No. 3442, in the June 1937 
accounts of Mr. R. W. Glaw, paymaster, the Panama Canal, as follows: 

Louis Schmidt, wireman, at $1.44 an hour: 
Annual leave 5/1-5/8 
Sick leave S/o Brat hours at $1.20 
Service, regular time, 112 hours at $1.44 
Service, overtime, 1% hours at $1.44 
Bonus a/e night work, 35 hours at $0.06 


Deductions: 
Retirement 
TERARTAROOUS inh che Siphale neta cidccseies 213. 65 
226. 51 


—- $261. 54 


Net amount due 


“Computation of the payment was made in accordance with paragraph 3 (c) 
of the Governor's circular of May 14, 1934. This paragraph was in effect until 
it was superseded by the circular dated July 24, 1937, effective August 1, 1937, 
which was ‘Approved by authority of the President,’ on August 12, 1937, by the 
Secretary of War. 

“Prior to the law of March 28, 1934, Panama Canal practice with respect to 
hourly employees may be summarized : 

“*(a) Normal work week was 6 days of 8 hours. Employee working the 
normal week received 48 times the hourly rate of pay. 

“*(b) Employee on leave had every day of absence including Sundays and 
holidays charged to leave and was paid for each such day at the rate of 8 hours 
per day. For a normal week of leave he received 7 times 8, or 56, hours of 


y. 

“Following the enactment of the law of March 28, 1934, the following 
prevailed : 

“*(a) Former 48-hour work week became 40 hours; rate of pay per hour at 
work was increased by 20 percent, so that weekly compensation remained same. 

“‘(b) For leave in excess of 10 days, every day of absence was charged 
against leave and paid for at 8 hours per day; but the hourly rate of pay for 
such leave was that in effect prior to law of March 28, 1934; i. e., % of the 
new rate per hour of working time, or if it was leave accumulated prior to 
March 28, 1934, it was paid at the rate earned under the rules. An employee 
on such leave received for 7 days of absence 56 hours of pay at % of usual 
hourly rate. 

“*(c) A rule was established, effective March 28, 1984, that in case of leave 
of 10 days or less, Sundays, holidays, and other nonwork days would not be 
charged to leave and not be paid for; but for such time as is charged to leave, 
payment is made at rate of 8 hours per day at % of the rate of pay for work- 
ing hours. This rule was established so as not to charge nonwork days, taken 
in connection with a short absence on leave, against the employee's leave.’ 

“Action under the rule (c) above was taken in the case cited by Mr. Schmidt. 
For 2 days 5f leave he received 16 hours of pay at % of the regular rate. His 
pay for the week was for 8 days of work at $1.44 per hour and 2 days of leave 
at $1.20 per hour, a total of $53.76. For 40 hours of work at his regular rate 
of $1.44 the pay is $57.60. Mr. Schmidt claims his weekly compensation, even 
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in connection with leave, should not be less than the $57.60 he received for a 
week’s work prior to the act of March 28, 1934. 

“The reason why the $1.20 rate is paid for leave and the $1.44 rate for work 
time is that the ‘Thomas Amendment’ changed the working hours by decreasing 
them in the Canal Service from 48 to 40 per week, thereby increasing the hourly 
pay correspondingly by 20%, but the leave hours or days were not changed and 
we continued to grant leave on the old basis of 56 hours per week for hourly 
employees, or one day’s pay at the old rate for each day's absence. This ex- 
pedient was adopted because our leave regulations contained in Executive order 
of February 2, 1914, allowed a definite number of days of leave with pay and 
required that this leave should be based on a day of 8 hours. When we were 
forced to adopt the 40-hour schedule, some of our men worked 8 hours per 
day, some 7 hours, and some 6% hours. It simplified the leave problem to 
continue to grant the leave under the rules existing without change in pay or 
number of days allowable per annum, on the assumption that there is no legal 
basis for paying the increased rate (necessitated by the changed work week) 
for leave time where the conditions were not changed. Leave time, therefore, 
was compensated at the same daily pay as before the Thomas amendment. 
In other words, work time was paid the same weekly compensation as before, 
by a 20% higher rate for a 40-hour week. Leave time was paid the same 
daily compensation without changing the number of days or hours per day of 
leave time. Whether the leave time was used u day at a time or in long 
periods does not affect the principle.” 

While the amount involved in this case is small, it merits careful considera- 
tion in view of the fact that there are thousands of similar cases. In the 
event that you decide that payment is authorized there will be for adjustment 
similar payments for leave taken during the period from March 26, 1934 to 
July 31, 1937, the period during which payments were made in accordance with 
the circular of May 14, 1934. 


The claimant’s letter to you dated July 29, 1937, is as follows: 


The week beginning May 24, I worked 3 days 24, 25, 26 this year and was 
paid for at the rate of $1.44 per hr. And May 27 and 28, of the same week I 
was off sick with a heavy cold and I was covered by a form 484. For these two 
days I was paid at the rate of $1.20 per hour, which represents a loss of $1.92 per 
day. I am making a claim for the difference in pay due me. My interpreta- 
tion of the 40 hr. law is as follows, that the weekly compensation shall not be 
reduced, and in the above claim it has been, as well as other cases. And in 
view of the recent ruling of the Court of Claims in Wash., D. C., an employee 
aa is part of his compensation. I am of the opinion that my claim is legal 
and just. 


Section 23 of the act of March 28, 1934, 48 Stat. 522, provides as 
follows: 


The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be rees- 
tablished and maintained at rates not lower than necessary to restore the full 
weekly earnings of such employees in aceordance with the full-time weekly 
earnings under the respective wage schedules in effect on June 1, 1932: Pro- 
vided, That the regular hours of labor shall not be more than forty per week; 
and all overtime shall be compensated for at the rate of not less than time 
and one half. 


Paragraph 3 (c) of the Governor’s circular dated May 14, 1934, 
issued by reason of the above quoted enactment, was as follows: 


(c) Leave for hourly employees will be paid on the basis of 8 hours per day 
provided by Executive order of February 2, 1914, at the basic rates in ex- 
istence prior to March 28, 1934, or 5 of the new hourly rates necessitated by 
the reduction of hours from 48 to 40 weekly. This is necessary to conform 
with the intent of the Executive order granting leave. 


It is understood this regulation was in force until Augyst 1, 1937, 


having been superseded and rendered inoperative effective that date 
by circular dated July 24, 1937. 
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Certain employees of the Panama Canal have been held to be within 
the terms of the 40-hour-week statute. 14 Comp. Gen, 156. Au- 
thorized leave of absence with pay has always been regarded as syn- 
onymous with work or a duty status. This general rule has been 
recognized in applying the 40-hour-week statute. Any period an 
employee, whose compensation is measured by time, including those 
subject to said statute, is regarded as having been on authorized leave 
with pay, charged and paid for as such, is required to be considered 
exactly the same as though the employee were working. 13 Comp. 
Gen. 295; id. 370; 14 id. 351. There is nothing in the 40-hour work 
week statute which authorized or required an exception to the gen- 
eral rule. On the contrary the specific terms of the statute save to 
the employees “the full-time weekly earnings under the respective 
wage schedules on June 1, 1932.” It is not understood that the leave 
regulations in force on June 1, 1932, fixed a lower rate of compensa- 
tion for leave periods than for work periods. The terms of para- 
graph 3 (c) of the Governor’s circular of May 14, 1937, fixing a lower 
rate of compensation for periods of authorized absence than that re- 
quired to be fixed for work periods not only was contrary to the gen- 
eral rule, but conflicted with the provision of the 40-hour-week stat- 
ute saving to the employees the full-time weekly earnings. That is, 
under said administrative regulations an employee on authorized 
leave during the whole or part of a 40-hour week received less than 
he would have received if he had worked and less than the statute: 
guaranteed him. 

Accordingly, Louis Schmidt, whose case has been presented, should 
have been paid while absent 5 days on authorized annual leave and 
2 days on authorized sick leave at the rate of $1.44 per hour, the same 
rate he was paid while working, fixed pursuant to the 40-hour-week 
statute, instead of $1.20 per hour the rate in force prior to said 
statute. 


(A-89562) 


CIVILIAN CONSERVATION CORPS—ENROLLEES—STATUS UNDER 
CIVILIAN EMPLOYEE ANNUAL AND SICK LEAVE STATUTES 


Enrollees of the Civilian Conservation Corps established by the act of June 28, 
1937, 50 Stat. 319, are not civilian employees of the United States within 
the meaning of the annual and sick leave statutes of March 14, 1986, 49 
Stat. 1161-1162. 


Acting Comptroller General Elliott to the Director, Civilian Conservation 
Corps, October 18, 1937: 


Your letter received October 12, 1987, is as follows: 
My attention has been directed to Changes No. 76, dated September 14, 


1937, amending paragraph 35 of the War Department Regulations, Relief of 
Unemployment, Civilian Conservation Corps, May 15, 1935, dealing with the 
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question of absence with leave of enrollees of the Civilian Conservation Corps, 
reading as follows: 

“35. Absence with leave.—a. Under authority of the act of Congress ap- 
proved March 14, 1936 (49 Stat. 1162), enrollees are entitled to 26 days an- 
nual leave with pay each calendar year, exclusive of Sundays and holidays. 
Such leave for enrollees whose service is less than one year will be computed 
at the rate of 24% days for each month of service. Leave will be granted at 
such time or times, in the discretion of the company commander, as may be 
deemed in the public interest, but will not be granted beyond the date of 
separation from the service. Leave may be accumulated to a total of not 
more than 60 days, except that when enrollment period runs for exactly 6 
months and no more, leave may not be accumulated, but if taken must be taken 
within the enrollment period in which it accrues, at the rate of 24% days per 
month. Records of leaves will be entered under ‘Remarks’ on C. C. C. Form 
er: ee” 

It will be noted that this amended regulation is predicated on the authority 
contained in the act of Congress approved March 14, 1936, 49 Stat. 1161, an 
act to provide for vacations to Government employees, and for other purposes. 

Because of the peculiar status and conditions of service of enrollees in the 
Civilian Conservation Corps, I am reluctant to concur in this regulation in so 
far as it purports to be issued in necessary compliance with the provisions 
of the act of March 14, 1986, relating to the annual leave to which civilian 
employees of the Government are entitled. Moreover, it would appear that 
if the act of August 14, 1936, supra, and the regulations issued thereunder, 
are controlling as to the annual leave which may be granted enrollees, con- 
sidered as “civilian employees” within the scope of said act, the act of the 
same date entitled “An act to standardize sick leave and to extend it to all 
civilian employees,” 49 Stat. 1162, might also be viewed as applicable to en- 
rollees of the Corps, with very serious results to the proper administration 
of the affairs of the Corps. The view of the War Department which resulted 
in the regulation in question is predicated on an opinion of The Judge Advocate 
General of the Army dated July 29, 1937, a copy of which is attached for your 
information, in which The Judge Advocate General arrives at the conclusion 
that the enrollees in question are civilian employees of the United States 
within the meaning of the annual leave act. With this view I cannot fully 
concur, certainly not without an authoritative decision from your Office as to 
the status of these enrollees in the matter of absence from duty. 

It will be noted by reference to the act of June 28, 1987, that section 5 
thereof deals with “civilian personnel” engaged in the discharge of the func- 
tions of the Corps, and section 7 thereof deals with the “enrolled personnel,” 
seemingly making a distinction between civilian personnel and the enrollees, 
The two leave laws in question and the regulations issued thereunder, specifi- 
- eally refer to, and intend to regulate the leave privileges of civilian employees 
only. 

The enrollees of the Corps, although not members of the Military Establish- 
ment in any sense, are, nevertheless, necessarily housed, subsisted, and sub- 
jected to disciplinary control and treatment in a manner somewhat paralleling 
that relating to the enlisted men of the Army. They are not on duty any 
specified number of hours a day as is the case generally with civilian employ- 
ees, but are available for duty throughout the twenty-four hours of the day 
and in fact in a duty status and subject to governmental control continuously 
throughout the enrollment period. They are also not permitted to live at 
home as are civilian employees of the Government, but instead are, generally 
speaking, furnished free of cost housing facilities and required to live in such 
facilities and to be subsisted, clothed, and their general welfare (including 
medical and hospital attention, education and recreation) as individuals in an 
organization looked after by and at the expense of the United States, all 
necessarily in keeping with the objects and purposes of the Corps and the 
work which the enrollees must perform. In the matter of medical and hospital 
attention it often becomes necessary to hospitalize, quarantine, or isolate a 
given enrollee, or group of enrollees at times for the protection of the organi- 
zation as a whole, entailing absence by the enrollees from work for more 
or less long periods of time over which situation enrollees have no control 
or any option. This situation does not arise with reference to civilian em- 
ployees of the United States Government. 

It is my view, therefore, that to consider these enrollees in the same cate- 
gory as the ordinary civilian employee of the United States would do violence 
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to the acts in question, and would from an administrative standpoint largely 
frustrate the objects and purposes which the law creating the Civilian Con- 
servation Corps intended for accomplishment. While perhaps in some respects 
it might be found administratively desirable to restrict the periods of absence 
for sickness or otherwise to the same periods of leave of absence applicable 
under the acts of March 14, 1936, supra, for civilian employees generally, it is 
my view that these acts are not for application of their own force and do not 
therefore necessarily require that leave of absence for enrollees for sickness 
or otherwise be prescribed on the basis set forth in these acts and the regu- 
lations promulgated thereunder. 

In view of the above it is requested that your decision on the question in- 
volved be rendered at the earliest possible date. 


Section 1 of the act of June 28, 1937, Public, No. 163, 50 Stat. 319, 
provides: 


That there is hereby established the Civilian Conservation Corps, hereinafter 
called the Corps, for the purpose of providing employment, as well as vocational 
training, for youthfui citizens of the United States who are unemployed and 
in need of employment, * * * Provided, That at least ten hours each week 
may be devoted to general educational and vocational training: * * * 


The act is therefore similar in purpose to the act of March 31, 
1933, 48 Stat. 22. Before the enactment of June 28, 1937, estab- 
lishing the Civilian Conservation Corps by statute, enrollees were 
not regarded as civilian employees of the Government for leave pur- 
poses. Their leave privileges were controlled by regulations ap- 
proved by the President on an entirely different basis than that 
prescribed by administrative regulations adopted under the general 
leave laws applicable to civilian employees. Enrollees have not been 
regarded as civilian employees within the meaning of section 3 of 
the act of March 5, 1928, 45 Stat. 193, requiring the value of quarters 
and other allowances furnished in kind to be determined and con- 
sidered a part of compensation. The act of June 28, 1937, clearly 
recognizes and continues the distinction between civilian employees 
and enrollees. Sections 5, 7, and 8 of the statute provide: 


Sec. 5. The Director and, under his supervision, the heads of other Federal 
departments or agencies coeperating in the work of the Corps, are authorized 
within the limit of the allotments of funds therefor, to appoint such civilian 
personnel as may be deemed necessary for the efficient and economical discharge 
of the functions of the Corps without regard to the civil-service laws and 
regulations. * * 

Sec. 7. The Director is authorized to have enrolled not to exceed three hun- 
dred thousand men at any one time, of which not more than thirty thousand 
may be war veterans: Provided, That in addition thereto camps or facilities 
may be established for not to exceed ten thousand additional Indian enrollees 
and five thousand additional territorial and insular possession enrollees. 

Seo. 8. The enrollees in the Corps * * * shall be unmarried male citizens 
of the United States between the ages of seventeen and twenty-three years, 
both inclusive, and shall at the time of enrollment be unemployed and in need 
of employment: * * * Provided further, That enrollments shall be for a 
period of not less than six months and reenrollments * * * shall not 
exceed a total term of two years: Provided further, That in the discretion of 
the Director continuous service by the enrollee during his period of enrollment 
shall not be required in any case where the enrollee attends an educational 
institution of his choice during his leave of absence. * 


While, therefore, provision is made for enrollment and a limited 
pay by the United States, in addition to other benefits, the clear pur- 
pose of the act is to aid youthful unemployed citizens—a form of 
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unemployment relief. The enrollees are not selected to accomplish 
a projected activity of Government but are enrolled that their idle 
time may be utilized in activities of some potential value to the com- 
munities where they are encamped and are given a limited pay, with 
subsistence, clothing, and medical attention, not as compensation, but 
to aid them while unemployed. 

Reference is made to decision of June 25, 1936, 15 Comp. Gen. 
1129, considering the leave status of relief workers as distinguished 
from administrative personnel of the Works Progress Administra- 
tion, wherein it was held as follows (quoting from the syllabus) : 


Employees on Works Progress Administration projects paid the prevailing 
wage under the security wage exemption provision of Executive Order No. 7046, 
dated June 5, 1935, who are not required to take an oath of office and are 
not appointed by the head of an establishment, but are employed from relief 
rolls through the United States Employment Service, or similar labor assign- 
ment facility, are not entitled to annual or sick leave of absence with pay under 
the acts of March 14, 1936, 49 Stat. 1161, id. 1162, respectively, regardless of 
the capacity in which employed. 


This rule has been incorporated in the uniform annual- and sick- 
leave regulations promulgated by the President. Enrollees of the 
Civilian Conservation Corps, as distinguished from administrative 
personnel, are not appointed to civilian positions based on their quali- 
fications for the positions but are enrolled in a status intended for 
their benefit, the statute stating the purpose of the act to be to pro- 
vide “employment as well as vocational training, for youthful citi- 
zens of the United States who are unemployed and in need of em- 
ployment.” Hence, enrollees are not to be regarded as civilian em- 
ployees of the Government within the meaning of the leave statutes. 
of March 14, 1936, 49 Stat. 1161-1162, and regulations issued pursuant 
thereto. 

















































(A-85795) 


CONTRACTS—DAMAGES—LIQUIDATED—CONTRACTOR’S LIABILITY ; 
WAIVERS; CONSIDERATION OF ACTUAL DAMAGES 


Where it has been administratively determined that power shovels furnished 
did not meet contract specifications, the contractor may not be relieved 
of its liability for liquidated damages for delay in furnishing acceptable 
shovels as expressly fixed by the contract, on the ground that the 
deficiency could have been determined by a factory inspection, when the 
Government was not contractually obligated to make such inspection and 
shipment was made before arrival of the Government inspector at con- 
tractor’s factory. 

Where a contract expressly provides for payment to the United States of liqui- 
dated damages for delay in performance not excusable under the contract 
terms, the right to the stipulated liquidated damages accrues to, and vests 
in, the United States by reason of such delay, and no officer of the Gov- 
ernment has authority to waive such provision of the contract or to 
remit the claim of the Government for the amount of liquidated damages 
legally accruing to the United States thereunder. 

A valid contractual stipulation for liquidated damages is for enforcement ac- 
cording to its terms, and, the parties having agreed in advance on the 

amount of such damages, the question of actual damages or the amount 

thereof resulting from a breach of the contract, is not for consideration. 
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Acting Comptroller General Elliott to the Lima Locomotive Works, Inc., October 


19, 1937: 


Reference is made to your claim for $20,800 withheld in settlement 
No. 0430787, dated December 14, 1936, pending determination of the 
liquidated damages accruing to the United States as a result of your 
delay in completing deliveries to the Forest Service of four power 
shoyels as required by contract No. ER-Als-1652, dated June 26, 
1936, and to your letter of July 7, 1937, inclosing a statement from 
your chief engineer as to the basis for assuming that the Caterpillar 
Diesel engines with which the shovels were originally equipped met 


the “line pull” performance requirement of the contract specifica- 
tions. 


The Chief of the Forest Service has reported as follows concerning 
the matter: 


Although the Lima Locomotive Works was duly notified both by letter and 
verbally through its local representatives that an inspection would be made 
of the units at the factory, the units were shipped in advance of the arrival 
of the inspector. When the inspector arrived at the plant, it was pointed 
out to the officials of the company that the Caterpillar engines furnished in 
these units were, according to the Caterpillar Company's published curves, too 
small to comply with the specifications and these officials readily agreed that 
the engines so furnished did not comply with that part of our advertised speci- 
fication reading as follows: 

“17. Power unit.—(a) The power unit shall be of the full Diesel type engine 
having not less than four cylinders. The normal governed speed shall be on the 
high speed side of the peak of the torque curve and shall not exceed 1,500 
r. p.m. The power unit shall be equipped with all necessary accessories includ- 
ing an oil filter, an efficient oil bath air cleaner, fuel injector pumps, filters, 
all necessary gauges, etc., and shall be equipped with a complete, efficient, 
starting system, either a 24-volt, or preferably a 32-volt, electric system, or 
an auxiliary gasoline engine starter equipped with a magnet with impulse 
coupling. The power unit must furnish at governed speed, a power on the 
line of not less than the following: 

“Ttem 1,—2,600,000 ft. Ibs. per min.; i. e. 17,500 Ibs. pull at 150 ft. per min. 

“Item 6.—1,980,000 ft. Ibs. per min.; i. e. 13,200 Ibs, pull at 150 ft. per min. 

“A tolerance in line speed of 5% more or less than 150 will bé allowed on 
the hoist line. The drag cable speed shall be not less than 125 feet per 
minute nor more than 140 feet per minute. Provision must be made by 
me bidder to test the line speed and pull during the inspection at 
actory.” 

Addendum issued May 28 changed the item to read as follows: 

“Item 1.—2,775,000 ft. Ibs. per min.; i. e. 18,500 Ibs. pull at 150 ft. per min.” 

Inasmuch as the ability of a shovel “to do work” depends upon the power 
at the dipper, it is necessary to specify the power required in foot-pounds at 
the dipper. Many tests have determined that the power loss, due to friction 
through the machine, from the engine to the dipper varies from about 10 to 
20 percent, depending upon many factors, some of which are: the type of trans- 
mission, kind of bearings, drum and sheave arrangement, and in no small 
degree upon the workmanship in making and assembling the various parts. 
The Lima Company engineers used 10 percent power loss in their calculations. 
The specified figure of 2,775,000 foot-pounds represents an actual 84.01 brake 
horsepower that must be developed at the dipper. 

The Lima Locomotive Works originally furnished a Caterpillar D 8800 
Diesel engine. A sheet, dated January 17, 1936, showing the published char- 
acteristic curves for this motor is attached, indicating a maximum horse- 
power of 84 with full equipment. Therefore, the best that could possibly be 
obtained at the dipper would be 10 percent less than specified. The Cater- 
pillar Company recommends a working speed of 850 r. p. m. as indicated by 
(A) on the attached chart at which the horsepower available is 80—which 


would produce 72 horsepower at the dipper—14 percent less than specified. 
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The Lima Company engineers pointed out that their machines could lift 
18,500 pounds, and while this is true the maximum line speed for this pull 
would be (based on 10 percent friction loss) 10 percent less than 150 or 135 feet 
per minute with motor operating at its maximum of 84 horse power. It is also 
true that the machines will produce a line speed of 150 feet per minute, but at 
this speed the maximum load will be 10 percent less than 18,500 pounds and 
any combination of speed and pull will at best fall 10 percent under the 2,775,000 
foot-pounds per minute specified. At recommended working speeds the available 
power will still be less, as previously mentioned. 

The engines in these power shovels were replaced by Cummins HD 6 Diesel 
motors with a guaranteed net horse power of 108 with all accessories attached. 
With the installation of these motors the power requirements are complied with 
eet to lift 18,500 pounds at a speed of 150 feet per minute is 
ex ed. 


The company was aware of the addendum issued May 28, 1936, and submitted 
bid accordingly under date of June 8, 1936. The accepted copy of bid and 
related papers are attached hereto. 

It is believed that the company was sincere in its belief that the engines 
furnished would satisfy the requirements of the specifications and after realiz- 
ing its mistake every effort was made to expedite the delivery and installation 
of engines which did comply. In the exchange of engines the Government 
benefited to the extent of receiving units which even surpassed the specifications 
and while this Bureau was denied the use of the shovels while the exchange 
was being effected, because of adverse weather conditions, no serious damage 
to the Government resulted therefrom. 

In view of this administrative report it must be held that deliveries 
of equipment complying with the contract specifications were not 
made until the dates when the engine substitutions were completed, 
there having been no acceptance of deliveries or use of the equipment 
before then. It is unfortunate that the failure of the original en- 
gines to meet contract requirements was not determined by an inspec- 
tion at the factory before the equipment was shipped, but there was 
no contractual obligation on the part of the Government to make such 
inspection and determination prior to shipment, and as the entire 
responsibility for delivering equipment strictly complying with the 
contract specifications rested on you, there is no basis for excusing 

‘delay on the ground that the deficiency in performance could have 
been determined by a factory inspection before shipment. 

The contract expressly provided that you would pay the Govern- 
ment liquidated damages in the amount of one percent of the pur- 
chase price per unit for each calendar day of delay not excusable 
under the terms of the contract. Under this provision the right to 
the stipulated liquidated damages accrued to, and vested in, the 
United States by reason of such delay, and no officer of the Govern- 
ment has authority to waive such provision of the contract or to 
remit the claim of the Government for the amount of liquidated 
damages legally accruing to the United States thereunder. Pacific 
Hardware Co. v. United States, 49 Ct. Cls. 327, 335, 3387; Bausch & 
Lomb Optical Co. v. United States, 78 Ct. Cls. 584, 607; American 
Sales Corporation v. United States, 27 F. (2d) 389, affirmed 32 F. 
(2d) 141, certiorari denied, 280-0. S. 574. It is settled that a valid 
contractual stipulation for liquidated damages will be enforced ac- 

cording to its terms, and, the parties having agreed in advance on 
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the amount of such damages, the question of actual damages, or the 
amount thereof resulting from a breach of the contract, is not for 
consideration. Sun Printing & Publishing Association v. Moore, 183 
U.S. 642; United States v. Bethlehem Steel Co., 205 U. S. 105; Wise 
v. United States, 249 U.S. 361; Pacific Hardware Co. v. United States, 
49 Ct. Cls. 327; McDonald v. United States, 78 Ct. Cls. 572. In 
Frick Co. v. Rubel Corporation, 62 F. (2d) 765, decided by the Circuit 
Court of Appeals, Second Circuit, January 23, 1933, it was held that 
where a contract fixed liquidated damages for breach, the lower 
court properly excluded as immaterial certain evidence which had 
been offered to prove that the actual loss caused by the breach was 
infinitesimally small as compared with the stipulated liquidated dam- 
ages, and properly directed a verdict for the amount of liquidated 
damages agreed upon in the contract, irrespective of the amount of 
actual damages. 

It follows that you are legally chargeable with liquidated damages 
at the contract rate for all delay from the date you were required to 
make shipment until the dates when the replacement of the engines 
was completed for the different units to make them comply with the 
contract specifications, less the actual transportation time of the dif- 
ferent units to their various destinations (which was not within the 
contract delivery time), and your claim for the balance of the 
contract price will be settled accordingly. 


(A-89224) 


CHECKS—OUTSTANDING LIABILITIES—REGISTRY FUNDS OF UNITED 
STATES COURTS 


Checks drawn by the clerk of a United States court on funds which have been 
paid into the registry of the court and deposited with the Treasurer of the 
United States, are checks drawn on the Treasurer of the United States 
within the purview of the requirement in the act of June 26, 1934, 48 Stat. 
1235, that amounts of checks drawn on the Treasurer which have been out- 
standing and unpaid for more than one full fiscal year following the fiscal 
year in which drawn shall be transferred to the trust fund account “Out- 
standing liabilities,” the requirement of section 996, Revised Statutes, as 
amended (28 U. S. ©. 852), that money deposited in the registry of a 
United States court shall not be withdrawn except by order of the judge 
or judges of the court having been satisfied when checks are drawn by the 
clerk of the court—it being presumed that all prior requirements have been 
met. 


Acting Comptroller General Elliott to C. B. Watkins, Clerk, United States 
District Court, Cleveland, Ohio, October 19, 1937: 


Your letter of September 24, 1937, is as follows: 


The registry funds of this court have been deposited with the Treasurer 
of the United States in accordance with title 31, section 725v, U. 8. C. A., under 
symbol No. 893-956. In accordance with the provisions of title 31, section 725t, 
U. 8S. C. A. some of these funds, represented by checks which have been out- 
standing for more than one fiscal year, were transferred by the Treasury 
Depa~tment to an appropriation entitled “Outstanding liabilities.” I am of 
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the opinion that ‘registry funds of this court cannot be diminished by such a 
transfer unless such funds are withdrawn in accordance with the provisions 
of title 28, section 852, U. 8. C. A. 

The Division of Bookkeeping and Warrants has suggested that this matter 
be taken up with you. Will you therefore please advise whether or not the 
provisions of title 31, section 725t) U. 8. OC. A. providing for the transfer of 
funds which represent checks that have been outstanding for one year follow- 
ing the close of the fiscal year in which they were drawn apply to this special 
account? 


Title 31, U. S. Code, sections 725t and v (act of June 26, 1934, 48 
Stat. 1235, 1236), provides: 


725t. Checks drawn on Treasurer of United States; when payable; deposit 
of amount of unpaid checks. Hereafter all checks drawn on the Treasurer of 
the United States, except those issued on account of public-debt obligations and 
transactions regarding the administration of banking and currency laws, shall 
be payable only until the close of the fiscal year next following the fiscal year 
in which such checks were issued, and the amounts of all such checks properly 
due and payable which have not been presented for payment within such 
period shall be deposited into the Treasury to the credit of a trust fund account 
entitled “Outstanding liabilities (fiscal year), designated by fiscal years in 
which the checks were issued. The balances in the outstanding liabilities 
account now carried on the books of the Government, representing the amounts 
of unclaimed checks, shall be transferred to the account “Outstanding liabilities, 
1934,” and any balances remaining therein, or in any succeeding fiscal year 
account, unclaimed for two fiscal years after the deposit therein shall be cov- 
ered into the surplus fund of the Treasury: Provided, That the balances to the 
«credit of the outstanding liabilities account of any fiscal year which has not 
‘been covered into the surplus fund of the Treasury shall be available to pay 
claims on account of any check, the amount of which has been included in any 
balance so covered into the surplus fund. (June 26, 1934, c. 756, § 21, 48 Stat. 
1235.) 

725v. Moneys in registry of United States court; disposition—Moneys in, 
or payable into, the registry of any United States court, in the discretion of 
the court, may be deposited in official checking accounts with the Treasurer of 
the United States, subject to disbursement on order approved by the court. 
4June 26, 1934, c. 756, § 23, 48 Stat. 1286.) 


Title 28, U. S. Code, sections 851 and 852 (secs. 995 and 996, Re- 
vised Statutes, as amended), provides: 


Moneys paid into court; deposit—aAll moneys paid into any court of the 
United States, or received by the officers thereof, in any cause pending or 
adjudicated in such court, shall be forthwith déposited with the Treasurer, or 
a designated depositary of the United States, in the name and to the credit of 
such court. Nothing herein shall be construed to prevent the delivery of any 
such money upon security, according to agreement of parties, under the direc- 
tion of the court. (R. 8. § 995; May 29, 1920, c. 214, § 1, 41 Stat. 654.) 

Same: withdrawal.—No money deposited as aforesaid shall be withdrawn 
except by order of the judge or judges of said court, respectively, in term or 
in vacation, to be signed by such judge or judges, and to be entered and cer- 
tified of record by the clerk; and every such order shall state the cause in or 
on account of which it is drawn. 

In every case in which the right to withdraw money so deposited has been 
adjudicated or is not in dispute and such money has remained so deposited 
for at least five years unclaimed by the person entitled thereto, it shall be the 
duty of the judge or judges of said court, or its successor, to cause such money 
to be deposited in the Treasury of the United States, in the name and to the credit 
of the United States. Any person or persons or any corporation or company 
entitled to any such money may, on petition to the court from which -the 
money was received, or its successor, and upon notice to the United States 
attorney and full proof of right thereto, obtain an order of court directing the 
payment of such money to the claimant, and the money deposited as aforesaid 
shall constitute and be a permanent appropriation for payments in obedience to 
such orders. (R. 8. § 996; Feb. 19, 1897, c. 265, § 3, 29 Stat. 578; Mar. 3, 
1911, c. 224, 36 Stat. 1083.) 
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The permanent appropriation “Return of unclaimed moneys de- 
posited by clerk of courts” created by the second paragraph of section 
852, title 28, U. S. Code, was superseded by the trust-fund account 
“Unclaimed moneys of individuals whose whereabouts are unknown” 
created by section 725p (b) (14), title 31. 

The requirement of section 852, title 28, U. S. Code, that money 
deposited in the registry of the court shall not be withdrawn except 
by order of the judge or judges of the court has been satisfied when 
checks are drawn by the clerk of the court, it being presumed that all 
prior requirements have been met. The question! concerns the checks 
rather than the fund. Checks so drawn upon funds deposited with 
the Treasurer of the United States are checks on the Treasurer of the 
United States and, therefore, come within the purview of section 
725t, title 31, U. S. Code, swpra, and if outstanding and unpaid for 
more than one full fiscal year the amount thereof is properly for 
transfer to the trust-fund account entitled “Outstanding Liabilities.” 


(A-89253) 


WORKS PROGRESS ADMINISTRATION PROJECTS—ADMINISTRATIVE 
AND SUPERVISORY PERSONNEL—COMPENSATION FOR FRACTIONAL 
PERIODS 


Hereafter, in view of changes in the controlling statutes and Executive orders 
and section 3 (b) of Works Progress Administration order No. 54, dated 
March 4, 1937, issued pursuant thereto, compensation for fractional parts 
of a month of supervisory and administrative employees engaged on Works 
Progress Administration Projects and paid from project funds, as dis- 
tinguished from administrative employees paid from alloca.ions for admin- 
istrative expenses, should be computed for semi-monihly pay periods by 
halving the required minimum monthly hours of work and compensation 
and, where less than the minimum number of hours required have been 
worked for the pay period, the compensation payable is for determination 
by the use of the number of hours worked as the numerator, and the 
number of hours required for the pay period as the denominator of the 
fractional part of the full pay period compensation, but where the employee 
works the minimum number of hours required during a pay period, no 
deduction should be made for any days or hours not worked. 15 Comp. 
Gen. 1088, modtfied. 


Acting Comptroller General Elliott to the Administrator, Works Progress 
Administration, October 21, 1937: 

In the audit of pay-roll accounts from the various parts of the 
country involving payments of compensation to supervisory and ad- 
ministrative employees engaged on Works Progress Administration 
projects, paid on an annual or monthly basis, it is found that there 
is lack of uniformity in computing compensation where the employee 
does not work full time during the month or pay period involved 
and that the use of different rules for such computations results in 
different amounts being paid to different employees for the same 
amount of service. 

81276"—38——25 
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Section 3 (b) of Works Progress Administration administrative 
order No. 54, dated March 4, 1937, provides as follows: 


Rates of pay for supervisory and administrative employees engaged upon 
projects and paid from project funds shall be established on a monthly basis. 
State Administrators are hereby authorized to establish minimum monthly 
hours of work for such employees. Deductions for non-pay status for employees 
on a monthly basis shall be made in the ratio of the number of hours lost to the 
minimum monthly hours required. 


In decision of May 27, 1936, 15 Comp. Gen. 1038, it was held as 
follows: 


It is clear, therefore, that the computation of compensation of supervisory 
and administrative employees for a fractional part of a month or when full 
time is not worked is required to be upen the same basis as that provided 
by law for other Federal employees whose compensation is fixed by the month 
or year, and not in accordance with the procedure prescribed with regard to 
persons receiving the security wage. Also, such employees are not entitled to 
any additional compensation for overtime work nor to have the overtime work 
counted in determining the number of days for which compensation is payable 
for the week. 


Under this statute where compensation is fixed on the basis of the month or 
year but is paid by the week, the amount to be paid for the week is to be deter- 
mined by multiplying the daily rate (1/360 of the annual rate or 1/30 of the 
monthly rate) by the number of days the employee was in a pay status during 
the week not counting the 3lst day of any month and counting February 28 
as 3 days and February 29 as 2 days. Hence, when such an employee works 
full time during any week in which the 3lst day of a month occurs—as for 
the week beginning March 29 and ending April 4—the daily rate should be 
multiplied by 6 to determine the compensation for the week. 

The audit of accounts involving payments to the class of employees in 


question for pay periods hereafter accruing will be upon the basis applicable 
to regular employees of the Government as above indicated. However, with 
respect to such payments heretofore made credit will be allowed therefor in the 
accounts of the disbursing officers involved if found to be otherwise correct 
and proper. 


Subsequent to the date of that decision there were enacted the 
Emergency Relief Appropriation Acts of 1936 and 1937, each of 
which requires that the rates of pay for persons engaged upon proj- 
ects shall be not less than the prevailing rates of pay for work of a 
similar nature in the same locality as determined by the Works 
Progress Administration with the approval of the President. Be- 
cause of said provision in the two acts, the Executive orders of 
June 22, 1936, and June 29, 1937 (7396 and 7649) directed that the 
funds appropriated by said acts be expended and administered in 
accordance with the orders, rules, and regulations relating to the 
funds appropriated by the 1935 act “except as to rates of pay.” 
Also, the Executive order of June 22, 1936, specifically authorized 
and empowered the Works Progress Administration to prescribe 
such rules and regulations as may be necessary to carry out the 
purposes of the allocations and the provisions of the Emergency 
Relief Appropriation Act of 1936. This authorization is applicable, 
also, to expenditures under the act of 1937. 
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These subsequently enacted relief statutes, the Executive orders 
issued pursuant thereof, and the above-quoted Works Progress Ad- 
ministration administrative order No. 54 had the effect of stperseding 
and rendering inoperative the rules stated in the decision of May 27, 
1936, swpra, for computing the compensation for fractional parts of 
a month of supervisory and administrative employees engaged upon 
projects and paid from project funds, as distinguished from admin- 
istrative employees paid from allocations for administrative expenses. 

The supervisory and administrative employees here involved, that 
is, those engaged on projects and paid from project funds, whose 
compensation is fixed on a monthly basis and who are now paid only 
for time actually worked (sec. 4 of the Administrative Order No. 54), 
are not to be regarded as “in the service of the United States” within 
the purview of section 6 of the act of June 30, 1906, 34 Stat. 736, 
which statute is the basis of the rule stated in said decision of May 27, 
1936. 

In computing the compensation under section 3 (b) of Works 
Progress Administration order No. 54, where less than the minimum 
hours required during a pay period have been worked, there should 
be considered the days of actual service during the pay period rather 
than the days of absence. The minimum hours of work required 
per month and the monthly rate of compensation fixed for such 
months’ service should be divided into two parts—one-half for each 
semimonthly pay period. And where the employee works less than 
the minimum number of hours required during a pay period, the 
denominator of the fraction to be used in determining the fractional 
part of the full half-month’s salary payable should be the minimum 
number of hours required during the pay period, that is, one-half 
of the minimum number of hours assigned for the month, and the 
numerator should be the actual number of hours worked. Where such 
an employee works the minimum number of hours required during a 
pay period, no deduction should be made from his compensation for 
any days or hours not worked. For instance, reference is made to 
voucher No. 12283 from the accounts of E. D. Felton, disbursing 
clerk, United States Treasury, State disbursing officer, Arkansas, 
work project No. 165-63-2125, for the period July 15 to 29, 1937, 
where the proper method appears to have been used. The minimum 
number of hours assigned per month was 160, or 80 for the semi- 
monthly period. The monthly compensation was $100, or $50 for 
the semimonthly period. The employee actually worked 64 hours 
during the period and was correctly paid 64/80 of $50, or $40. 

Audit action by this Office hereafter will be in accordance with the 
rule above stated, but otherwise proper payments made for pay 
periods heretofore expiring in accordance with other rules will 
not be disturbed, 
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(A-89680) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
COOPERATIVE EMPLOYEES 


Employees appointed by the Department of Agriculture in connection with 
cooperative work with States, etc., whose duties and time of work are 
supervised and controlled by Federal officers, are employees of the United 
States within the meaning of the annual and sick leave acts of March 14, 
1936, 49 Stat. 1161 and 1162, regardless of whether a portion or all of 
their salaries is paid by the Federal Government, or otherwise, and should 
be regarded as in a continuous duty status for leave purposes. 

Where, under cooperative agreements between the Department of Agriculture 
and States, etc., employees are under the supervision and control of the 
Federal Government during six months of the year and under the super- 
vision and control of the cooperating agency during the other six months, 
annual and sick leave under the Federal acts of March 14, 1936, 49 Stat. 
1161 and 1162, accrues only during the period the employees are under 
Federal control, and although such employees may be regarded as in a 
continuous duty status and their Federal leave carried over from one 
continuous period of Federal control of one month or more to another, such 
leave may be granted only for taking during Federal service, and leave ac- 
crued during service under the cooperating agency may not be taken during 
Federal service. 


a re General Elliott to the Secretary of Agricuture, October 
1937: 


Your letter of October 13, 1937, is as follows: 


This submission addresses itself to the annual and sick leave status of all 
so-called cooperative employees on the employment rolls of the Department 
of Agriculture. Before propounding the questions on which we desire advice, 
permit us to outline certain facts and statutory background relating to such 
employment. * 

It was recognized years ago that certain phases of the work of this Depart- 
ment could be more efficiently, expeditiously, and economically promoted by our 
entering into cooperative agreements with various individuals, agencies and 
States. On July 24, 1919, there was enacted, therefore, the following statute 
empowering the Department to enter into cooperative agreements: 

.“That hereafter in carrying on the activities of the Department of Agricul- 
ture involving cooperation with State, county, and municipal agencies, associa- 
tions of farmers, individual farmers, universities, colleges, boards of trade, 
chambers of commerce, or other local associations of business men, business 
organizations, and individuals within the State, Territory, district or insular 
possession in which such activities are to be carried on, moneys contributed from 
such outside sources, except in the case of the authorized activities of the 
Forest Service, shall be paid only through the Secretary of Agriculture or 
through State, county or municipal agencies, or local farm bureaus or like or- 
ganizations, cooperating for the purpose with the Secretary of Agriculture.” 
(41 Stat. 270.) 

In addition to the general authorization of the foregoing statute, the De- 
partment has other legislation empowering various of its bureaus and agencies 
to enter into cooperative agreements. For example, Public, No. 46, 74th Con- 
gress, An Act to provide for the protection of land resources against soil 
erosion, and for other purposes, contains a section authorizing the Secretary 
of Agriculture “To cooperate or enter into agreements with, or to furnish finan- 
cial or other aid to, any agency, governmental or otherwise, or any person, sub- 
ject to such conditions as he may deem necessary, for the purpose of this act.” 

The various bureau items of the current Department of Agriculture Appro- 
priation Act, Public, No. 173, 75th Congress, contain authority for entering into 
cooperative agreements. 

The Weather Bureau item, for instance, provides “for observations and re- 
ports relating to crops; and for other necessary observations and reports, in- 
cluding cooperation with other bureaus of the Government and societies and 
institutions of learning for the dissemination of meteorological information.” 
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The Bureau of Animal Industry item provides for “* * * cooperation with 
State authorities in the administration of regulations for the improvement 
of poultry, poultry products, and hatcheries, * * *” and for expenditures 
for hog-cholera control “* * * either independently or in cooperation with 
farmers’ associations, State or county authorities.” The Forest Service item 
provides for the “cooperation with the various States or other appropriate 
agencies in forest fire prevention and suppression and the protection of timbered 
and cut-over lands * * *,” and “for cooperation with the various States in 
the procurement, production, and distribution of forest tree seeds and plants 
in establishing windbreaks, shelter belts, and farm wood lots upon denuded 
or nonforested lands within such cooperating States * * *.” Similar pro- 
visions are embraced by the items of the Bureau of Chemistry and Soils, the 
Bureau of Entomology and Plant Quarantine, the Bureau of Biological Sur- 
vey, the Bureau of Public Roads, the Bureau of Agricultural Engineering, the 
Bureau of Agricultural Economics, and the Food and Drug Administration. 
The cooperating individuals and agencies named in these items include State 
agricultural experiment stations, universities and other State agencies and in- 
stitutions, counties, municipalities, business or other organizations and corpora- 
tions, associations, scientific societies, foreign governments, State highway de- 
partments, farm bureaus, purchasing and consuming organizations, persons 
engaged in the marketing, handling, utilization, grading, transportation, and 
distributing of farm and food products, boards of trade, chambers of commerce, 
other associations of businessmen or trade organizations, and persons or corpo- 
rations engaged in the production, transportation, marketing, and distribution 
of farm and food products, whether operating in one or more jurisdictions. 

The foregoing statutory authorizations indicate the wide ramifications of the 
cooperative work of the Department. The multiple provisions of the coopera- 
tive agreements that are entered into pursuant to the authorizations enumerated 
above, obviously, are not possible to standardize, This is particularly true with 
respect to the administrative and functionary personnel provisions of the 
agreements. It is, therefore, impossible for us ‘to outline a set of facts which 
would cover the employment status of all employees engaged under such 
cooperative agreements. There are, however, certain basic personnel princi- 
ples which we believe are applicable to such employees regardless of the 
distinctions in the nature of their employment. 

In connection with the general question as to the leave rights of such em- 
ployees it should be stated that insofar as the control over the work covered 
by the agreements is concerned, in most instances, the Federal Government 
retains the sole right to supervise the employees. In many instances, however, 
the right of control is waived so that the Federal Government exercises super- 
visory control only over its appointees and the cooperating agency or individual 
governs its own employees. With respect to the appointments of employees 
under the agreements it can be said that they are of two general types, those 
made by the Federal Government and those appointed by the cooperating indi- 
vidual, State, or agency. In some instances, employees serve part time as 
Federal appointees and part time as cooperating agency appointees under the 
same agreement. The salaries or emoluments of the personnel engaged under 
the cooperative agreements may be paid in full by the Federal Government, in 
full by the cooperating agency, or may be shared on a definite pro rata basis 
by both, and salary payment may be made by checks from either or both of the 
cooperating parties. These are the factors that make decisions relating to the 
leave status of such employees difficult to render. 

The acts of March 14, 1936, Public, Nos. 471 and 472, 74th Congress, relating 
to annual and sick leave for Government employees, and the Executive order 
prescribing regulations relating to annual and sick leave do not specifically take 
into consideration cooperative employees. Neither do, we find any decisions 
that have emanated from your office, or other controlling or informative sources, 
relating to the rights of such employees as are described above under the 
new leave laws and regulations. Consequently, whenever a question has arisen 
with respect to the leave status of cooperative employees, a decision with re- 
spect thereto based on general principles necessarily has been reached in this 
Department. Furthermore, we are not advised whether the committee on 
annual and sick leave of the Civil Service Commission, which committee has 
now under consideration a large number of disputed questions relating to leave, 
is prepared to issue regulations covering cooperative employees. In any event, 
during the interval that will necessarily elapse before such regulations may be 
issued, it is desirable to have advice from your office with respect to the leave 
rights of such employees. 
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This Department has been adjusting the leave of such employees on the 
theory that the nature of funds from which the employees are paid does not 
necessarily control their leave status, but that the nature of the appointments 
of the employees and the supervisory control exercised over them are the con- 
trolling factors. In other words, the fact that such an employee may be paid 
in part or entirely from funds contributed by the nongovernmental cooperating 
party would not forestall leave allowances being made to him so long as he 
was under a Federal appointment and Governmental supervision. Specifically, 
we hold that if such employees have Federal appointments under which they 
work for substantially indefinite periods of time, and are solely under the 
supervision of the Federal Government as to their duties, they are entitled to 
the leave rights and privileges of regular Government employees. We have, 
however, taken the unqualified position that such employees are not entitled 
to both Federal leave and leave granted by the cooperative agency under the 
agreement: ; 

In order to assist you in reducing your answer to this submission to concrete 
terms, in the light of the foregoing general discussion, permit us to cite several 
specific cases wherein the leave rights of cooperative employees are involved: 

1. The Bureau of Biological Survey has a number of agents (hunters) both 
under formal appointment, and letter of authorization appointment, who are 
employed in predatory animal control work unde” cooperative agreements, with 
States and other agencies. The hunters are shifted from one pay roll to another 
(State or Federal) depending upon the availability of respective funds. These 
pay-roll shifts are accomplished without any break in the service of the em- 
ployees and the hunters remain at all times under the supervision and control 
of superior Federal officers. The hunters are never, under any conditions, 
regarded as State employees. It is not always convenient to grant such hunters 
accumulated Federal leave at the time they are shifted to State or agency pay 
roll without greatly interfering with the work. Under the terms of section 10 
of the Executive order relating to annual leave, is the Bureau required to grant 
and are the hunters required to take accumulated leave at the time they are 
transferred from Federal to cooperative fund pay rolls, or may such hunters 
be regarded as in a continuous pay status so far as leave is concerned, and 
be allowed to retain such accumulated leave to their credit to be taken at a 
convenient time, together with such leave as they accrue while on cooperative 
agency pay rolls? 

2. A clerical stenographic field employee in the Bureau of Biological Survey 
has been employed continuously since September 1927 in Bureau activity. During 
that time she has been constantly under the supervision and control of the 
Bureau, and, except for brief intervals in 1928 and 1929, and from October 
1936 to the present date, at which times she was and is under an agent ap- 
pointment with the Bureau, her salary was paid wholly by the State of Texas 
under a cooperative agreement. During the tenure of her service as an “agent” 
she has received two checks, one from the State, and one from the Federal 
Government. The nature of her work has never varied. The leave laws of 
the State of Texas allow 12 days annual leave to all State employees. Is this 
employee entitled to leave under Federal regulations or should her leave be 
confined to that granted to her by the State of Texas and if so, for what 
respective periods? 

3. The Bureau of Agricultural Economics has entered into cooperative agree- 
ments with several States under the terms of which certain employees are 
paid entirely from Federal funds for one-half of the fiscal year, and from 
State funds for the other half of the fiscal year. The work of these employees 
is strictly under Federal control during the portion of the year their salaries are 
paid from Federal funds and under State control during the portion of the 
year their salaries are,paid from State funds. During the latter period the 
cooperative worker is carried on the Federal employment register as a col- 
laborator without Federal compensation. Do these cooperative agents accrue 
leave in accordance with Federal leave regulations during the time they are 
under appointment with compensation from the Federal Government, and also 
during the time that they are under appointment without compensation and 
paid wholly by the cooperating agency, and under its control? If no leave 
accrues during the period of employment as collaborator without Federal 
compensation, can the leave accrued as a cooperative agent with Federal com- 
pensation be carried over to the appointment as collaborator and be granted 


during a subsequent appointment status as cooperative agent with Federal 
compensation? 
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The three cases concerning which questions are asked above, obviously do not 
cover all leave circumstances that arise incident to cooperative agreements, but 
we believe that in answering these specific questions you will eithes endorse 
the governing principles enunciated in the general discussion preceding the 
cases, or that you will announce the correct principles for application. It will 
thereupon become possible for this Department to determine and adjust further 
cases as they arise with the concurrence of your Office. 


The Federal leave statutes (acts March 14, 1936, 49 Stat. 1161 and 
1162) are applicable to “civilian officers and employees of the United 
States wherever stationed * * * regardless of their tenure” 
with certain exceptions not here involved. Those who are appointed 
by the Federal Government and whose duties and time of work are 
supervised and controlled by Federal officers are “employees of the 
United States” within the meaning of the leave laws mgardless of 
the source from which their salaries are paid. 15 Comp. Gen. 852; 
id. 1129; 16 id, 51.. The leave statutes regulate the granting of the 
right to be absent from duty with pay and unless the period of duty 
the employees are required to work is controlled and regulated by 
Federal officers, the Federal leave laws cannot apply. 

Accordingly, during any period the duties of cooperative em- 
ployees are supervised and the time that duty is required to be per- 
formed is controlled by the Federal Government, leave accrues under 
the Federal statutes, but during any period their duties are super- 
vised and the time of performance is controlled by the State or other 
cooperative agency, leave does not accrue under the Federal statutes. 
This office is in agreement with the general position the Department 
of Agriculture takes as expressed in your letter immediately preced- 
ing the statement of the three specific questions. 

On the basis of the facts stated, the hunters mentioned in ques- 
tion 1 are Federal employees during the entire period of their service 
and should be regar:led as in a continuous-duty status so far as leave 
is concerned, whether paid by the Federal Government or the State. 

Referring to question 2, it is understood the duties and the time 
this employee is required to work is under the supervision and con- 
trol of the Biological Survey; that is, the Bureau rather than the 
State of Texas has the authority to excuse the employee from duty. 
If so, she is a Federal employee exclusively for leave purposes 
although a portion or all of her salary may be paid by the State. 

It is understood that the duties and the time of performance of 
the employees mentioned in question 3 are under the supervision and 
control of the Federal Government during 6 months of the year and 
under supervision and control of a State during the other 6 months of 
the year. Leave under the Federal statutes accrues only during 
the 6 months the employees are under Federal control, that is, dur- 
ing the period the employees are in the status of “civilian * * * 
employees of the United States.” However, such employees may be 
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regarded as in a continuous-duty status and Federal leave may be 
carried over from one continuous period of Federal control of 1 
month or more to another. 16 Comp. Gen. 865. Leave which ac- 
crues during Federal service necessarily may be granted only for 
taking during Federal service. Leave which accrues during service 
under the cooperative agency may not be taken during Federal 
service. 

The questions presented are answered accordingly. 


(A-89211) 


CONTRACTS—INCREASED ' COSTS—COMPLIANCE WITH FEDERAL 
WAGE STIPULATIONS—FEDERAL AID FOR MUNICIPAL PROJECT 





Where a Navy Department contract with a city sewerage commission provided 
for payment of a specified sum by the United States as its share of the 
cost of construction of a sewerage system to be available for naval activity 
sewage disposal, there is no authority for payment of any amount in excess 
of the expressly stipulated contract price to cover increased construction 
costs due to the operation of minimum wage scales of codes set up by the 
Public Works Administration and known when the contract was entered 
into, and a claim for such excess amount does not contain such elements of 
legal liability or equity as to authorize or justify the General Accounting 
Office in reporting the same to the Congress under the act of April 10, 1928, 
45 Stat. 413, particularly where a Public Works Administration contract 
between the said commission and the United States for the financing of a 
sewerage and drainage system for the city also provides for a percentage 
grant or gift based on the cost of labor and materials employed upon the 
project. , 





Decision by Acting Comptroller General Elliott, October 28, 1937: 


There has been presented to this office for consideration the claim 
of the Annapolis Metropolitan Sewerage Commission, Annapolis, 
Md., for an additional payment in the sum of $16,173.74, representing 
a balance alleged to be due as the Government’s share of the increased 
cost of construction of a sewerage system at Annapolis, Md., under 
contract No. NOd-539, dated May 3, 1934, caused by the increased 
construction costs, in excess of the estimated amount thereof, result- 
ing from the operation of the minimum wage scales of the laborers 
and of the manufacturers’ codes set up by the Government’s Public 
Works Administration, pursuant to the National Industrial Recov- 
ery Act of June 16, 1933, 48 Stat. 195, e¢ seq. 

Under the provisions of said contract of May 3, 1934, the Metro- 
politan Sewerage Commission agreed to provide and install within 
3 years, a sewerage system—including the sewers, pumping stations, 
measuring stations, treatment plant and appurtenances thereto, out- 
side the United States Naval Academy grounds, and the measuring 
stations within the Naval Academy grounds, necessary to measure, 
conduct, treat, and dispose of all the sanitary sewage of the Naval 
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Academy and to measure the total sewage from all sources entering 
the sewerage system so provided and installed. As consideration for 
this work the contract provided that the United States pay to said 
commission the total sum of $125,000 as its full share of the construc- 
tion, engineering, and the related or contingent expenses of the com- 
mission for the complete installation of said sewerage system. The 
United States agreed, also, to provide and install at its own expense, 
within 3 years, the sewerage system within the Naval Academy 
grounds necessary to collect and conduct to the connections with the 
commission’s sewerage system all sanitary sewage originating within 
the academy grounds or on the station ships which might be perma- 
nently moored at the academy. 

It appears that the construction of the sewerage treatment plant, 
mains, etc., and the administrative costs incident thereto, were 
financed by the sale of bonds to individuals and to the United States 
Public Works Administration; the credit of the city of Annapolis, 
and the county of Anne Arundel, Md., being pledged for the redemp- 
tion of the bonds at maturity. 

It is stated by the claimant that shortly after beginning construc- 
tion of the project it found that the costs necessary to complete the 
work would be largely in excess of the amount estimated when the 
agreement therefor was entered into with the United States, such 
increased costs being caused by operation of the employees’ minimum 
wage scales and the manufacturers’ codes set up by the United States 
Public Works Administration regulations. As an illustration of the 
increased costs of construction of the project, the contractor states 
that originally the common labor was paid $0.25 per hour for 10 
hours per day and 6 days a week, whereas, the regulations of the 
Public Works Administration required a minimum wage rate for 
common labor of $0.45 per hour, and only permitted a 30-hour work- 
ing week for each laborer. 

The $16,173.74 claim was submitted to the Navy Department for 
consideration and then referred to the Judge Advocate General of 
the Navy whose decision thereon was rendered on October 27, 1936, 
as follows: 

1. With reference (a) the Chief of the Bureau of Yards and Docks trans- 
mitted correspondence and data relating to a request of the Annapolis Metro- 
politan Sewerage Commission for aid in obtaining funds from the Navy De- 
partment in addition to the $125,000.00 which the Navy Department agreed to 
pay to the said commission under contract NOd-539 dated May 3, 1934, as the 
Navy’s full share of the cost of installing a sewerage system including the 
sewers, pumping stations, measuring stations, treatment plant and appurte- 
nances thereto outside the Naval Academy grounds and the measuring stations 
within the Naval Academy grounds necessary to measure, conduct, treat, and 
dispose of all of the sanitary sewage of the Naval Academy and to measure 


the total sewage from all sources entering the sewerage system to be provided 
and installed by the Annapolis Metropolitan Sewerage Commission. 
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2. It appears tat the contract price of $125,000.00 was agreed to as a result 
of a compromise between the Navy Department’s estimate of $105,000.00 and 
the commission’s estimate of $140,000.00, the compromise figure being considered 
a liberal allowance for the work. 

3. Thereafter the Government and the Annapolis Metropolitan Sewerage Com- 
mission on May 8, 1934, entered into a written agreement, NOd-539. An ex- 
amination of the agreement discloses that no provision is made for any change 
in the amount of compensation due to increased or decreased cost. And it 
is the accepted rule that where a contract contains an express stipulation as to 
the amount of compensation, such stipulation is conclusive upon the parties, 
and measures the amount of recovery for performance. Furthermore a con- 
tractor is bound by the agreement to which he has assented and, in the ab- 
sence of evidence showing that his assent was influenced by fraud, violence, 
undue influence, or the like, may not be permitted to say that he did not intend 
to agree to its terms. 

4. Aside from the general rule that officers are not authorized to modify 
the terms of a contract by supplemental agreement if such modification is 
prejudicial to the interests of the United States, it is elementary that a written 
agreement that would provide for the payment of additional funds would be 
without consideration, a necessary element of a contract. Moreover, no public 
funds are available under the cognizance of the Navy Department from which 
any increase in the contract price could be paid. 

5. It is intimated that there was an understanding to the effect that if it 
could be conclusively shown that the cost of the Navy’s share of the work 
would in fact exceed $125,000.00 then an application could be made for a 
further allotment to absorb the excess cost. It cannot be perceived how and 
by what principle of law such an understanding, aside from the expressed 
terms of the contract, can be given any binding effect by the Navy Department. 

6. In view of the foregoing this Office is of the opinion that there is no 
lawful basis for relief in this case. If the Annapolis Metropolitan Sewerage 
Commission feels that it has a meritorious claim it may file such claim, setting 
forth fully all circumstances, in the General Accounting Office under the 
provisions of the act of April 10, 1928 (45 Stat. 413; 31 U. S. C., sec. 236), 
which provides: 

“When there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of 
an appropriation theretofore made, but which claim or demand in the judg- 
ment of the Comptroller General of the United States contains such elements 
of legal liability or equity as to be deserving of the consideration of the Con- 
gress, he shall submit the same to the Congress by a special report containing 
the material facts and his recommendation thereon.” 


It is a well recognized rule of law that where the contract contains 
an express stipulation as to the amount of compensation, such stipula- 
tion is conclusive on the parties and measures the amount of re- 
covery for performance. 13 C. J. 584; Brawley v. United States, 96 
U. S. 168; International Contracting Co. v. Lamont, 155 U. 8. 310; 
and Simpson v. United States, 172 U. S. 379. The contract in this 
case limited the amount to be paid to the claimant at $125,000, and 
such sum has been paid. 

The requirement that the contractor in performance of the work 
should comply with the codes of fair competition issued under au- 
thority of the National Industrial Recovery Act of June 16, 1933, 
48 Stat. 195, does not authorize payment of an amount in excess of 
the contract price. 14 Comp. Gen. 803. This requirement was known 
when the contract of May 3, 1934, was entered into. 
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It appearing that the claimant has received the full amount due 
under the contract there is no legal authority for allowance of any 
part of its $16,173.74 claim. 

With reference to the suggestion that this claim be reported to 
the Congress under the act of April 10, 1928, 45 Stat. 413, I do not 
find that said claim contains such elements of legal liability or equity 
as is necessary to authorize such action. 

It is not to be overlooked in this connection that Public Works 
Administration contract No, PW-182.5 entered into March 13, 1934, 
between the Annapolis Metropolitan Sewerage Commission and the 
United States for the financing of the project of a sewerage and 
drainage system and treatment plant for the city of Annapolis con- 
tained a stipulation for a grant or gift not to exceed 30 per centum of 
the labor and materials employed upon the project as authorized by 
section 203 of the National Industrial Recovery Act of June 16, 
1933, 48 Stat. 202. 


(A-89535) 


APPOINTMENTS AND REMOVALS—APPROVAL BY SUPERIOR OFFICER— 
EFFECTIVE DATES—ANNUAL LEAVE OF. ABSENCE AFTER SEPARA- 
TION FROM SERVICE 


Where the law provides for appointment of employees by one officer with the 
approval of another officer, the approval when given relates back to the 
date of action by the appointing officer and makes the appointment effec- 
tive from said date, provided the other conditions necessary to make the 
appointment effective have been fulfilled on said date, and since authority 
to remove is an incident to authority to appoint, the same rule is appli- 
cable in the case of removal, that is, the approval of the superior officer 
relates back to the date of action by the subordinate officer. 

There is no authority to pay employees after separation from service for 
accrued leave not taken before separation in the absence of a statute 
specifically providing for such payment. 


Acting Comptroller General Elliott to Andrew Kenny, October 28, 1937: 


Your letter of August 24, 1937, requests review of that part of 
settlement No. 0457240, dated August 10, 1937, which disallowed 
your claim for $187.72 alleged to be due for services rendered as an 
investigator, Alcohol Tax Unit, Bureau of Internal Revenue, Balti- 
more, Md., during the period from July 17 to 31, 1935. 

The record shows that you were dropped from the rolls of the 
Treasury Department effective at the close of business July 15, 1935, 
in accordance with a radiogram of July 16, 1935, to this effect from 
the Acting Commissioner of Internal Revenue to your district super- 
visor. On the afternoon of July 16, 1935, you were advised by letter 
of the radiogram’s contents, and you were also notified orally on 





370 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


that day of your separation. The action of the Commissioner of 
Internal Revenue in dropping you from the rolls was not approved 
by the Secretary of the Treasury until July 23, 1935, notice of which 
you allege was not received by you until July 31, 1935. Since it 
appeared that you actually worked on July 16, 1935, and since you 
were not notified until then, you were allowed in the aforesaid settle- 
ment salary for July 16, 1935, or $7.22, but your claim for salary for 
the remainder of the month of July 1935 was disallowed for the rea- 
son that the approval by the Secretary of the Treasury of the action 
taken by the Commissioner of Internal Revenue related back to the 
time you received actual notice of separation from the service, namely, 
July 16, 1935. 
In your letter of August 24, 1937, requesting review, you state: 


Under the above references, I have received and accepted check for $7.22 
for one day’s pay for July 16, 1935, as investigator, Alcohol Tax Unit. 

I claim the balance of $187.72 that you have disallowed for the reason that 
I was an employee of the United States, ready, willing, and able to discharge 
the duties of my office, legally on the pay roll until removed therefrom accord- 
ing to law. Such removal, although attempted by inferior officials, was not 
effective until communicated to me by the Department head, the Secretary of 
the Treasury. This notice was placed in the mails July 30, 1935, and received 
by me the following day, July 31, 1935. At that time there was due me from 
the United States approximately twelve days earned and unused leave that had 
been granted by Congress and had not been revoked by that body and could 
not be revoked by any other person. 

Obviously, no legal force can be attached to the “notices” from subordinates 
of the Alcohol Tax Unit that I had been dismissed from the service. Great 
confusion would result if subordinates had the power to remove other subordi- 
nates. In the Treasury Department the Constitution and Congress has re- 
stricted that power to the Secretary. 

In my letter to you of April 10 I cited the case of Beuhring, 45 Ct. Cls. 404, 
which would seem to sustain my position. The case of U. S. vs. Wickersham, 
201 U. 8S. 390, and other cases also are authority for my claim. 

A simple way to dispose of this matter would be, that the Treasury Depart- 
ment adjust its records to show my removal as of August 12, 1935. I could 
‘then be paid up to the expiration of the earned leave that was due me and of 
which I was illegally deprived. This would be a fair and equitable disposition 
of the matter and save the litigation that otherwise may ensue. 

Will you please reconsider your action in this matter, along with the cases 
I have cited and others which must be within your official knowledge, and 
advise me of your final decision? 


It is a well established rule in connection with the appointment of 
Federal officers, that the power of removal is incidental to the power 
of appointment, in the absence of a statutory provision to the con- 
trary. Blake v. United States, 103 U. 8. 227; Keim v. United States, 
177 U. S. 290; Burnap v. United States, 252 U. S. 512; Myers v. 
United States, 272 U.S. 52. 

The act of March 3, 1927, 44 Stat. 1381, creating a Bureau of Pro- 
hibition in the Treasury Department, provided in section 5 (b) 
that— 
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The Commissioner of Prohibition, with the approval of the Secretary of the 
Treasury, is authorized to appoint in the Bureau of Prohibition such employees 
in the field service as he may deem necessary. * * * 


The Prohibition Reorganization Act of 1930, 46 Stat. 427, provided 
in section 8 thereof that— 

The Bureau of Prohibition in the Treasury Department shall hereafter be 
known as the Bureau of Industrial Alcohol, and the Commissioner of Pro- 


hibition in the Treasury Department shall hereafter have the title of Com- 
missioner of Industrial Alcohol. 


Executive Order No. 6639 promulgated March 10, 1934, provided 
that— 

The Bureau of Industria] Alcohol and the Office of Commissioner of In- 
dustrial Alcohol are abolished, and the authority, rights, privileges, powers, 
and duties conferred and imposed by law upon the Commissioner of Industrial 
Alcohol are transferred to and shall be held, exercised, and performed by the 


Commissioner of Internal Revenue, and his assistants, agents, and inspectors, 
under the direction of the Secretary of the Treasury. 


In decision of August 29, 1928, A-24132, it was said: 


When the law provides for appointment by an officer with the approval of 
another officer, the approval when given will relate back to the date of action 
by the appointing officer and make the appointment effective from said date, 
if the other conditions necessary to make the appointment effective have been 
fulfilled on said date. See 3 Comp. Gen. 559. Since authority to remove is 
an incident to the authority to appoint, the same rule would apply in the 
case of removal, that is, the approval of the superior officer would relate back 
to the date of action by the subordinate officer. 

It appears that the law provided for your appointment by the 
Commissioner of Internal Revenue, with the approval of the Sec- 
retary of Treasury and in like manner your removal could be made 
by the Commissioner of Internal Revenue only, with the approval of 


the Secretary, which approval when given, related back to the com- 
munication of notice to you of the Commissioner’s action. 


With respect to your claim for pay for annual leave not taken 
upon your separation from the service, it has been the settled rule 
that in the absence of a statute specifically so providing there is no 
authority to pay employees after separation from the service for 
accrued leave not taken. 16 Comp. Gen. 28; id. 899; 17 id. 48. 

In view of the facts and law applicable thereto, the settlement of 
August 10, 1937, denying your claim for salary subsequent to July 
16, 1935, must be and is sustained. 
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(A-89858) 


ADVERTISING—BIDS — ALTERNATE QUANTITIES— MOTOR VEHICLE 
PURCHASES—WALSH-HEALEY ACT REQUIREMENTS 


Where advertised specifications for the delivery of three trucks containing 
stipulations required by the Walsh-Healey Act of June 30, 1936, 49 Stat. 
2036, for contracts in excess of $10,000, reserved the right to accept any 
item of a bid, and were not qualified on an all or none acceptance basis, 
the substitution of the number “2” for the quantity “3” stated in the 
specifications, by the lowest and next lowest bidders, does not constitute 
the submission of alternate bids requiring rejection under the rule in 16 
Comp. Gen. 583, as neither the Walsh-Healey Act nor section 3709, Revised 
Statutes, requires that bids cover entire quantities specified in invitations, 


and the low bid should be accepted, the additional truck to be obtained 
from the next lowest bidder. 


as Comptroller General Elliott to the Secretary of Agriculture, October 


There has been received your letter of October 23, 1937, as follows: 


On September 24, 1937, the Department advertised for bids, invitation 
USDA-636, for three four-wheel-drive trucks, equipped with dump bodies and 
adaptable for use with front-mounted, combination-blade-and-rotary snow plows, 
for use in snow removal service on Alaskan highways during winter months 
and for maintenance service during the period when snow removal is not re- 
quired. The specifications incident to these bids were identical for the three 
units and the single destination indicated was pier 2, Seattle, Washington; 
hence, the entire need was advertised for under a single specification item to 
insure the benefit of quantity discounts, if any. 

As it was known that this would develop a contract in excess of $10,000.00 
in amount, the contract stipulations required by Public Act No. 846, 74th 
Congress, were included in the invitation. 

Opening of bids on October 12 revealed the fact that six bidders responded 
to the invitation, quoting varying prices as shown on attached abstract of bids 
received. The lowest bidder at unit price, the Autocar Sales and Service Com- 
pany, bid on two units only, striking out the figure “3” under the heading 
“Quantity” in bid form and substituting in ink the words “2 units” In view 
of this the following questions arise: 

‘1. Is the bid of the Autocar Sales and Service Company a “qualified” bid 
within the purview of 16 Comptroller General 583, and paragraph 2a, section 
11, “Rulings and regulations of the United States Department of Labor under 
the Walsh-Healey Public Contracts Act” based thereon, and therefore subject 
to rejction? 

2. If the answer to question 1 is in the negative and an award be made to 
the Autocar Sales and Service Company on two units, what should be the pro- 
cedure for procurement of the third unit? 

8. If the answer to question 2 is that readvertisement in such cases should 
normally be resorted to, but the Department determines administratively that 
in the instant case readvertisement, due to the urgency of need and the lateness 
of the season, would seriously interfere with the discharge of necessary func- 
tions, what then should be the procedure for procuring the additional unit? 

Copies of abstract of all bids received and of the bids involved are forwarded 
herewith. It is assumed that your decision in the premises will also be for 
application to the case of the next lowest bidder, Oshkosh Motor Truck Incor- 
porated, Oshkosh, Wisconsin, this company having also submitted a bid on only 
two trucks instead of on the three required. 


It is requested that all bids and papers submitted be returned with your 
decision. 


There is nothing in section 3709, Revised Statutes, or in the act of 
June 30, 1936, 49 Stat. 2036, which requires that a bidder shall submit 
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bids for the delivery of the entire quantity for which bids are re- 
quested in the advertised specifications, and while bids were requested 
in this instance for the delivery of three trucks in accordance with 
the specifications, the bidders had the right to submit bids for the 
delivery of one or more of the trucks. In other words, the bids sub- 
mitted in this case by the Autocar Sales and Service Company and 
by the Oshkosh Motor Truck Incorporated, each for the delivery of 
two of the trucks, do not constitute alternate bids. 

If otherwise correct, there may be accepted the low bid of the 
Autocar Sales and Service Company for the delivery of two trucks 
and the bid of the Oshkosh Motor Truck Incorporated for the de- 
livery of one truck, the unit price having been stated in the latter 
bid and the United States having reserved the right in the Standard 
Instructions to Bidders to accept any item of the bid and the bid 
being for delivery f. 0. b. factory and not being qualified on the 
basis of all or none. See 16 Comp. Gen. 744. 

The papers are returned and you are advised accordingly. 


(A-89870) 


CONTRACTS—MISTAKES—BIDS—BIDDER’S NEGLIGENCE—CLAIM FOR 
ADDITIONAL AMOUNT 


Where no error was apparent, either in unit price or extended total, on the face 
of the lowest bid responding to an invitation for bids which clearly set 
forth the Government’s needs and specifically referred to paragraph 19 of 
Standard Instructions to Bidders providing that failure to examine all 
specifications, etc., would be at bidders’ risk, and the numeious other bids 
submitted were not uniform as to price, there is neither basis'for assuming 
that the contracting officer knew at the time of acceptance that the bid 
price was not as intended, nor authority for payment of any amount in 
addition to the contract price, the mistake having resulted from the bidder's 
negligence, being unilateral rather than mutual, and not having been al- 
leged until after the bid had been accepted in good faith. 


Acting Comptroller General Elliott to the Stillwater Clay Products Co., 
October 30, 1937: 

Your letter dated August 21, 1937, requests review of settlement 
dated August 2, 1937, which disallowed your claim for $139.44 by 
reason of an alleged error in your proposal dated September 28, 1936, 
accepted October 8, 1936. 

The Treasury Department, State procurement office, Madison, Wis., 
invited bids for furnishing two items of vitrified clay sewer pipe for 
delivery f. o. b. cars, Chicago & North Western Railway siding, water- 
works, Janesville, Wis., one of said items calling for 2.348 feet of such 
pipe 12 inches in diameter. 
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In response to that invitation you proposed to deliver the required 
quantity of 12-inch pipe for $0.224 per linear foot. Your bid was 
the lowest received for that item and was, therefore, accepted. Sub- 
sequently, you advised the State procurement officer that you had 
made an error in your proposal in that in taking the price from a list 
you had erroneously taken the price for 8-inch pipe instead of for 
12-inch pipe as specified in the invitation. The required quantity of 
pipe of the stipulated size was delivered and payment was made 
therefor at the contract price. Thereafter, you submitted a claim for 
$139.44 as the balance stated to be due on the pipe. Your claim was 
forwarded to this Office by the administrative office for direct settle- 
ment with an adverse recommendation as to payment and the claim 
was disallowed in the settlement of August 2, 1937. 

In your letter requesting review of the settlement you listed the 
quotations received on the pipe and stated that in your opinion those 
quotations showed clearly that your bid was in error. You urge, 
therefore, further consideration be given your claim with a view to- 
ward allowance thereof. There were 12 other bids on this item and 
they were not uniform—ranging in price from 32 cents per foot to 
43.2 cents per foot. Hence, there is no basis for assuming that the 
contracting officer knew at the time of acceptance that your bid of 
92.4 cents per foot was not as intended, 

The Standard Instructions to Bidders to which your attention was 
invited in the bid form provided in paragraph 19, as follows: 

19. Zrrors in bid.—Bidders or their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instructions 
pertaining to the work, which will be open to their inspection. Failure to do so 
will be at the bidder’s own risk, and he can not secure relief on the plea of 
error in the bid. In case of error in the extension of prices the unit price will 
govern. 

There was no error apparent on the face of your bid, either in unit 
price or extended total for the item. 

The general rule is that when there has been a mistake in the sub- 
mission of a bid on which a contract is based, the contractor must 
bear the consequences thereof. The invitation for bids in this case 
set forth clearly that the Government desired bids on pipe of 12-inch 
diameter. It is clear, therefore, that such mistake as was made in the 
bid resulted solely from your negligence in the preparation of your 
bid. It is evident, therefore, that the error was unilateral rather 
than mutual. 
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Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, there is no legal basis for 
payment of any amount in addition to the contract price. See 20: 
Comp. Dec. 304; 22 id. 529; 25 id. 37; 5 Comp. Gen. 605; id. 781; 
id. 946; 6 Comp. Gen. 526; id. 815; 7 Comp. Gen. 493; 8 Comp. Gen. 
362; 9 Comp. Gen. 361; id. 446; 16 Comp. Gen. 779. See, also, 7’he 
Ellicott Machine Co. v. The United States, 44 Ct. Cls. 127, and Amer- 
ican Water Softener Co. v. The United States, 50 Ct. Cls. 209, 

Accordingly, upon review the disallowance must be, and _is,. 
sustained. 


(A-23419), (A-24086) 


TAXES — STATE— GASOLINE— PURCHASES FROM AND THROUGH 
RETAILERS—INTERVENING TAX-INCLUSIVE WHOLESALER- 
RETAILER SALES 


Where a State tax on gasoline is imposed upon the importer or wholesale dealer 
and a bona fide sale intervenes between the dealer who pays the tax and 
the retailer who sells to the United States, the tax loses its identity as such 
and sales to the Federal Government by such retailer on his own account 
do not involve any question of State tax, but where the retail dealer fur- 
nishes gasoline to Government agencies on credit cards issued by the whole- 
saler to whom payment is to be made by the Government, the transaction 
is in fact a purchase from the wholesaler—the retailer merely acting as 
the wholesaler’s agent—and is required to be made free of any State tax. 


Acting Comptroller General Elliott to the Gulf Refining Co., November 1, 1937: 
Your letter of July 8, 1937, is as follows: 


We refer you to the subject file [File mise. 08517 (15)-—HBC], your letter of 
March 23rd, 1937, in connection with deliveries made in the State of Alabama to 
representatives of the U. 8. Department of Agriculture Forest Service, Wash- 
ington, D. C. 

We would like to get a detail ruling on the exemption of State tax in the 
State of Alabama. A number of departments of the U. 8S. Government to whom 
we have issued credit cards have insisted that the State tax of 6¢ per gallon 
must be allowed on deliveries thru dealer operated stations in Alabama. This 
we are unable to do for the reason that we cannot secure refunds of the State 
tax, as the Alabama State Tax Commission will not allow us to negotiate form 
1094 on deliveries thru dealer operated stations where the gasoline is pur- 
chased tax paid. 

Will you please let us hear from you fully on this matter so we can advise 
the various departments of the Government who are requesting that the State 
Tax be allowed on certain deliveries? 


The Alabama State tax on gasoline is imposed upon the importer 
or wholesale dealer and when a bona fide sale intervenes between the 
dealer who pays the tax and the retailer who sells to the United 
States the tax loses its identity as such and sales to the Federal Gov- 
ernment by such retailer on his own account do not involve any 
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question of State tax. Lash’s Products Co. v. United States, 278 
DU. 8. 175. However, where arrangements are made between the 
wholesaler and the retailer pursuant to which the retail dealer fur- 
nishes gasoline to Government agencies on credit cards issued by the 
wholesaler to whom payment for the gasoline so furnished is to be 
made by the Government, the transaction is in fact a purchase by 
the Government from the wholesaler who would otherwise be liable 
for the State tax—the retail dealer merely acting, with respect to 
the transaction, as the agent or representative of the wholesaler—and 
such sales are required to be made free of any State tax. See Pan- 
handle Oil Co. v. Mississippi, 277 U.S. 218; Graves et al. v. Texas Co., 
298 U.S. 293 (an Alabama case) ; 16 Comp. Gen. 553. 


(A-89984) 


LEAVES OF ABSENCE—ANNUAL—ACT OF MARCH 14, 1936—AFTER 
ABOLISHMENT DATE OF GOVERNMENT AGENCY 


Amounts of salary equivalents of leave of absence accrued but unused by 
National Emergency Council employees on or prior to December 31, 1937, 
may not be deducted from the allotment made to The National Emergency 
Council from the appropriation contained in the Emergency Relief Appro- 
priation Act of 1937, 50 Stat. 352, which remains unobligated on that date, 
and which, by Executive order, is required to be retransferred to the 
appropriation, there being no authority for payment for leave not granted 
and actually taken prior to the employees’ automatic separation from the 
service because of the abolishment of the Council as of said date. 


Acting Comptroller General Elliott to Executive Director, the National Emer- 
gency Council, November 2, 1937: 


Letter of October 28, 1937, from the Executive Assistant, the 
National Emergency Council, is as follows: 


1. In Executive Order No. 7709—-A, dated September 16, 1937, abolishing the 
National Emergency Council, paragraph No. 2 prevides that: 

“All funds allocated to the National Emergency Council from the appropria- 
tion contained in the Emergency Relief Appropriation Act of 1937, which 
remain unobligated on December 31, 1937, shall be retransferred to the appro- 
priation made by said Act.” 

2. Paragraph No. 3 of the Executive Order No. 7709-A provides further that: 

“All records, papers, equipment, and other property of the National Emer- 
gency Council shall be transferred to the Bureau of the Budget on or before 
December 31, 1937.” 

8. During the last six months, through drastic reductions in its budget neces- 
sitating terminations, the personnel of the National Emergency Council has 
been reduced to the minimum required to operate the offices in 47 States and 
Washington, D. C. Therefore, it has not been in the public interest that a 
considerable amount of earned annual leave of the National Emergency Council 

employees be granted prior to the requirements stated in paragraph No. 3 of 
the Executive Order No, 7709-A. 

4. The act “To provide for vacations to Government ‘employees, and for other 
purposes” (Public, No. 471, 74th Congress) stipulatesthat “* * * all civilian 
officers and employees ‘of the United States wherever stationed and of the gov- 
ernment of the District of Columbia, regardless of their tenure, in addition 
to any accrued leave, shall be entitled to twenty-six days’ annual leave with 
pay each calendar year, exclusive of Sundays and holidays: Provided, That 
the part unused in any year shall be accumulated for succeeding years until it 
totals not exceeding sixty days * * 
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5. In the light of the foregoing, it is desirable that a ruling be given as to 
whether funds due under accrued leave shall be considered an obligation and 
be deducted from the funds, allocated to the National Emergency Council from 
the appropriation contained in the Emergency Relief Appropriation Act of 1937, 
which remain unobligated on December 31, 1937, and which are to be retrans- 
ferred to the appropriation made by said act as required under paragraph No. 2 
of Executive Order No. 7709-A. 

This letter would seem to indicate it is the understanding of the 
National Emergency Council that annual leave of absence accruing 
to employees for service prior to December 31, 1937, effective date of 
the abolishment of the Council, may be granted or paid for after that 
date. In decision of July 15, 1936, 16 Comp. Gen. 28, 29, it was 
held as follows: 

There is no law authorizing payment after separation from the service, for 
leave accrued but not taken prior to such separation. 5 Comp. Gen. 752; 7 id. 
83; 8 id. 471; 12 id. 602; 13 id. 179; and 14 id. 443. The act of March 14, 1936, 
49 Stat. 1161, effective January 1, 1936, may grant leave of absence as a right 


but it does not provide for paying employees for accrued unused leave after 
separation from the service. * 


See also 16 Comp. Gen. 899; 17 id. 48. 

The National Emergency Council being abolished effective Decem- 
ber 31, 1937, by the Executive order of September 16, 1937, its 
personnel will be automatically separated on the effective date of 
abolition and may not be paid at that time for leave not granted 
and actually taken prior to such separation (14 Comp. Gen. 738). 

Accordingly, on December 31, 1937, the total amount of salary due 
employees for accrued leave should have been expended and there 
will not arise any necessity or authority for deductions on account 
of accrued leave from the allotment to the National Emergency Coun- 
cil under the appropriation contained in the Emergency Relief Ap- 
propriation Act of 1937, which remains unobligated on that date, 
required by the Executive order to be retransferred to the appro- 
priation. 


(A-89590) 


PAY—LONGEVITY—SERVICE CREDIT COMPUTATION — MIDSHIPMAN 
HONORABLY DISCHARGED ON GRADUATION AND NOT COMMIS- 
SIONED UNTIL MORE THAN 6 MONTHS THEREAFTER 


A midshipman honorably discharged on graduation, whose appointment as ensign 
was not issued until more than 6 months from date of his graduation, is 
entitled to credit for service for longevity pay purposes only from date 


of acceptance of appointment, and not from date of rank as stated in the 
commission. 


a. Sinnaneninee General Elliott to the Secretary of the Navy, November 4, 


There has been received your letter of October 12, 1937, requesting 
decision on the question presented by Lt. J. C. Bernet (S. C.), United 
States Navy, as to the correct date from which Lt. (Jr. Gr.) Henry 
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Stone Monroe, United States Navy, is entitled to credit for services 
in the computation of his longevity pay. 

The records show that Lieutenant Monroe was appointed midship- 
man June 21, 1929, and was honorably discharged on graduation, 
June 1, 1933; that he was commissioned an ensign, United States 
Navy from May 29, 1934, which commission he accepted July 6, 1934. 
He was commissioned lieutenant (junior grade} June 23, 1937, to 
date from May 29, 1937. The question is whether Lieutenant Mon- 
roe’s commissioned service for longevity purposes commenced on 
July 6, 1934, date of acceptance of appointment as ensign, or on 
May 29, 1934, date of rank as stated in the commission. It is stated 
in the submission that Lieutenant Monroe believes he received the 
pay and allowances of an ensign commencing May 29, 1934. The 
pay roll records show that he was credited pay as ensign beginning 
July 6, 1934. 

Section 1560, Revised Statutes (34 U. S. C., sec. 862), provides: 

The pay of an officer of the Navy, upon his original entry into the service, 
except where he is required to give an official bond, shall commence upon the 
date of his acceptance of his appointment; but where he is required to give 
such bond his pay shall commence upon the date of the approval of his bond 
by the proper authority. 

An exception to this provision was created by the act of March 
3, 1893, 27 Stat. 715, as modified by the act of July 1, 1902, 32 Stat. 
686 (34 U.S. C., sec. 863), providing: 

Every midshipman who has heretofore graduated or may hereafter graduate 
from the Naval Academy, and who has been or may hereafter be commissioned, 
within six months after such graduation, an officer in the Navy or Marine 
Corps of the United States, under the laws appointing such graduate to the 
Navy or Marine-Corps, shall be allowed the pay of the grade in which he may 
be so commissioned from the date he takes rank as stated in his commission 
to the date of qualification and acceptance of his commission. 

The appointment of Lieutenant Monroe as ensign was made under 
authority of section 5 of the act of May 29, 1934, 48 Stat. 814, 815, 
as follows: 

That the President of the United States is authorized, by and with the 
advice and consent of the Senate, to appoint as ensigns in the line of the Navy 
all midshipmen who in 1934 and hereafter graduate from the Naval Academy = 
Provided, That all former midshipmen graduated in 1983 who received a certifi- 
cate of graduation and honorable discharge and whether they have since been 
married or not may, upon their own application, if physically qualified, and 
under such regulations as the Secretary of the Navy may prescribe, be appointed 
as ensigns prior to August 1, 1934, by the President and shall take rank next 
after the junior ensign appointed in 1933 and among themselves in accordance 
with their proficiency as shown by the order of merit at date of gradua- 
then: Fe 

Since Lieutenant Monroe’s appointment as ensign was not issued 
until over 6 months from date of his graduation it does not come 
within the provisions of the act of March 3, 1893, 27 Stat. 715 (34 


U. S. C., see. 863). Lieutenant Monroe’s appointment as ensign being 








DECISIONS OF THE ACTING COMPTROLLER GENERAL 379 


an original entry into the service in a commissioned grade his 
longevity rights come within section 1560, Revised Statutes. 13 
Comp. Dec. 606. Accordingly, his service for longevity pay purposes 
commenced on July 6, 1934, the date he accepted appointment as 
ensign. 


(A-89886) 


APPROPRIATIONS—AVAILABILITY BEYOND SPECIFIED DATE—PUR- 
CHASE AND TRANSPORTATION OF SUPPLIES IN DIFFERENT FISCAL 
YEARS—EMERGENCY RELIEF FUNDS 


A requisition issued by a Government agency to the Procurement Division, 
Treasury Department, for the procurement of supplies under the procedure 
established by Executive order in connection with the expenditure of Emer- 
gency Relief funds, does not per se obligate then current funds, the Treasury 
Department occupying merely a position as agent and not contractor in 
such transaction, and charges for transportation of the supplies purchased 
thereunder are not chargeable to the appropriation current at the time of 
purchase where the bill of lading ordering the shipment—although dated in 
the same fiscal year as the purchase contract—was not actually served upon 
the carrier, and the transportation not performed, until the subsequent 
fiscal year. 21 Comp. Dec. 822; 27 id. 640; 2 Comp. Gen. 130, distinguished. 


ae Comptroller General Elliott to the Secretary of Agriculture, November 


I have your letter of October 25, 1937, as follows: 


The Farm Security Administration submitted to the General Accounting 
Office for preaudit, in accordance with established procedure, Bureau Voucher 
No. 4788, Schedule No. 3880, stated in favor of St. Louis Southwestern Railway 
Company, covering transportation charges incurred incident to the issuance of 
Government Bill of Lading No. RA-360418. The appropriation sought to be 
charged was 01-256010, Emergency Relief, Resettlement Administration, Rural 
Rehabilitation, Loans and Relief to Farmers, etc., 1936 and 1937 (transfer to 
Agriculture) O. P. 256-63-0014. 

This voucher was first returned under date of September 18, 1937, without 
certification by the Miscellaneous (Transportation) Unit for the following 
reason : 

“Service was rendered during the fiscal year 1938, and therefore the appro- 
priation indicated is not available for the transportation involved. See 1 C. G., 
page 655.” 

In reply to this preaudit rate memorandum, the Farm Security Administration 
submitted the following statement: 

“The attached voucher is supported by Government Bill of Lading No. RA- 
360418, which was issued under date of June 22, 1937, certificate of issuing 
officer executed June 22, 1987. The bill of lading covers shipment incident to 
the purchase and delivery of material covered by Requisition No. 55, dated 
April 1, 1937, which was issued to the Procurement Division, Treasury Depart- 
ment, by the Farm Security Administration, then the Resettlement Adminis- 
tration. 

“In view of the fact that the requisition was dated April 1, 1937, and covered 
the cost of the material purchased as well as the necessary expense of trans- 
portation, it would appear that the appropriation for the fiscal year 1937 was 
obligated for payment of the transportation bill at the time the requisition was 
issued, such payment being an expense properly incurred during the fiscal year 
19387 within the meaning of section 3690, R. 8. Certification of the voucher for 
payment as scheduled is accordingly requested.” 

The voucher was returned again, on September 30, 1937, for the following 
reason: 
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“The attached bill is returned again for reconsideration. The year of appro- 
priation is governed by date of service and not by date of purchase or authori- 
zation. See 16 Comp. Gen. 843.” 

It is respectfully suggested that the decisions to which you refer above might 
not be applicable to the question here raised. In 1 Comp. Gen. 655, there was 
involved a question as to the appropriation to be charged for the transportation 
of household goods on a bill of lading dated subsequent to the fiscal year for 
which the appropriation available was sought to be charged. It was held that 
the issuing of a travel order in the prior fiscal year did not obligate the appro- 
priation then available, for the transportation of household goods on a bill of 
lading issued the following fiscal year. In that case the bill of lading was 
issued in the subsequent year, whereas in our case the bill of lading was issued 
in the prior year. 

In the decision in 16 Comp. Gen. 843, the purchase and the transportation of 
the commodities could possibly be contended to be two separate and distinct 
transactions involving the same agency. However, in the matter now involved, 
as indicated in the Farm Security Administration’s reply to the preaudit rate 
memorandum dated September 18, 1937, the requisition was issued to the Pro- 
curement Division of the Treasury Department under date of April 1, 1937, 
covering the purchase of necessary project supplies f. o. b. the project site, 
in accordance with the procedure in effect at that date, which procedure left 
the detail method of furnishing the project supplies to the discretion of the 
Procurement Division of the Treasury Department in order to keep within 
economical costs. In some cases the Procurement Division secured the supplies 
f. o. b. the project and in other cases supplies were obtained at prices f. o. b. 
other points and Government bills of lading were issued to cover transportation 
to the project site, instructions being issued to the carriers to bill the Farm 
Security Administration direct for the cost of transportation. In the instant 
case the Farm Security Administration issued only one obligating document, 
the original requisition dated April 1, 1937, and there were then and there are 
now no other funds available for expenditure to liquidate the obligation for 
this particular item. 

It is my view that if the Procurement Division had not been able to furnish 
the project supplies f. o. b. the project site, the Farm Security Administration 
would have been authorized to use the appropriation even after June 30, 1937, 
for the purchase and transportation of the goods to the project site in ac- 
cordance with the decision of Comptroller General McCarl to the Secretary of 
War August 18, 1922, 2 Comp. Gen. 130. 

A review of the Government Bill of Lading RA-360418 indicates that it was 
issued to the carrier by Larkan L. Thornhill, State procurement officer, Pro- 
curement Division of the Treasury Department, under date of June 22, 1937, 
for the transportation of the project supplies (cast iron pipes and fittings) from 
Birmingham, Alabama, to the project site, 54% miles from Altheimer, Arkansas. 
Inasmuch as the bill of lading was issued prior to the date of the lapsing of the 
appropriation for encumbrance, it would seem that the appropriation properly 
chargeable would be the one available at the time the contractual obligation 
with the railroad company arose, i. e., June 22, 1987. The case is comparable 
to that in 21 Comp. Dec, 822, cited with approval in 27 Comp. Dec. 640, 643, 
in which it was held that “The appropriation current at the time when delivery 
is made is prima facie, the appropriation to be charged with the cost thereof, 
but that the appropriation for the prior fiscal year is to be charged therewith 
whenever it is definitely shown that (1) the exigency existed within the prior 
fiscal year; (2) the agreement of purchase was made within the prior fiscal 
year; and (3) the order to supply this exigency was given within the prior 
fiscal year.” 

The need arose during the fiscal year 1937; the agreement for the transpor- 
tation of the materials for the Farm Security Administration was made during 
the fiscal year 1987; and the order to supply the need was placed in 1937. 
In this connection, however, aside from the date of the bill of lading, it is 
my view that the ‘issuance of such bill was not necessary for the purpose of 
obligating the appropriation for the Farm Security Administration for the 
charges, inasmuch as the Procurement Division had been directed by requisition 
dated April 1, 1937, to furnish such project supplies f. o. b. the project site, 
and the Farm Security Administration was obligated to pay the cost of such 
supplies f. o. b. the project through the Procurement Division or to such other 
persons or agencies as the Procurement Division might direct. In this case 
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the Procurement Division elected to direct the carrier to bill the Farm Security 
Administration for part of the cost in connection with supplying the material 
f. o. b. the project site. 

In view of the fact that the Farm Security Administration has a large number 
of transportation bills for settlement at this time and which cannot be paid 
because of the action of the Miscellaneous (Transportation) Unit of the Trans- 
portation Section of your office in not certifying the bills for payment, it is 
respectfully requested that you instruct the unit that the charges in question 
are properly payable from the appropriation sought to be charged. The voucher 
is submitted herewith for your reconsideration. 

There is noted the statement that this case is deemed not gov- 
erned by the decision of this office reported in 16 Comp, Gen. 843 
for the reason that the requisition for the materials and supplies 
was issued by the former Resettlement Administration on April 1, 
1937, “in accordance with the procedure in effect at that date, which 
procedure left the detail method of furnishing the project supplies 
to the discretion of the Procurement Division of the Treasury De- 
partment in order to keep within economical costs.” 

There is involved here the use of emergency relief funds. With 
regard to the use of such funds, section II (A) of Executive Order 


No. 7034, dated May 6, 1935, directs: 


The Secretary of the Treasury * * * (2) through the Director of Pro- 

curement, to purchase, or provide a system for the purchase of all materials, 
supplies, and equipment to be procured with the said funds. 
It is presumed, therefore, that the referred-to requisition of April 1, 
1937, upon the Treasury Department for the supplies moved under 
the bill of lading in question was pursuant to the procedure author- 
ized by the Executive order, supra. 

The bill of lading under consideration is shown to have been inoned 
in connection with supplies and materials furnished under Contract 
ER-Tps-63-7106, dated June 21, 1937, made with McWane Cast Iron 
Pipe Co. This contract was awarded by the State procurement office 
upon the basis of an invitation for bids issued under date of April 
26, 1987. It is assumed that said invitation for bids and award of 
contract resulted from the Resettlement Administration requisition 
of April 1, 1937. The contract price was “f. o, b. point of origin,” 
Birmingham, Ala., and the place of delivery stated in the contract 
was “Resettlement Administration, project site, care of Rex Oggs, 
51% miles from Altheimer, Ark.”—delivery being requested “within 
20 days after receipt of order.” 

The decision—16 Comp. Gen. 843—upon which the audit action 
was based holds as follows: 

It is the established rule in regard to the use of fiscal-year appropriations 
for transportation charges that where supplies are purchased f. o. b. place of 
manufacture, and transportation is not ordered or accomplished until the 
following fiscal year, the transportation costs are not chargeable to the appro- 
priation for the fiscal year in which the supplies were purchased, but to the 
appropriation for the fiscal year in which the transportation was performed— 


the contract of transportation being separate from the contract of purchase. 
22 Comp. Dec. 349; 1 Comp. Gen. 655; also, A-44780, October 3, 1982. * * * 
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Under the procedure established in pursuance of the Executive 
order, supra, the Procurement Division, Treasury Department, was 
constituted the purchasing agent of requisitioning departments or 
agencies. Obviously, the requisition of April 1, 1937, referred to 
in your letter, did not constitute an act which per se obligated the 
then current funds. The Treasury Department was not to furnish 
the supplies requisitioned by the Resettlement Administration. Thus 
the Treasury Department did not occupy the position similar to 
‘that of a contractor. Said department was, as above stated, merely 
the purchasing agent of the Resettlement Administration. The obli- 
gating act here—from the appropriation accounting standpoint— 
could not, therefore, have taken place until after the contract came 
into being, namely, on June 21, 1937. But since said contract was 
-awarded upon a price “f. o. b. point of origin,” the matter of trans- 
porting the supplies contracted for to the point where needed by 
the Government constituted a separate undertaking. 

Much stress is placed upon the fact that the bill of lading here 
involved was issued June 22, 1937—suggesting that in view of such 
fact the then current appropriation was properly obligated with the 
cost of transporting the supplies. While said bill of lading may 
have been issued by the administrative office on June 22, 1937, it 
appears that said bill was not actually served upon the carrier until 
July 9, 1937, and delivery of the shipment was not effected until 
July 16, 1937. Certainly, the mere issuance of a bill of lading by 
the administrative office does not constitute the obligating act. There 
can be no basis for a transportation contract in a case such as here 
involved until the bill of lading is actually served upon the carrier. 
In a recent decision, A-85466, dated May 24, 1937, to the Secretary 
--of the Interior, there was considered a similar case regarding the date 
of issuance of a bill of lading and it was there stated that: 

While in the present case the bill of lading may have been issued and dated 
June 26, 1936, the transportation was not “ordered” until said bill of lading 
was actually turned over to the carrier, and was not “accomplished” until delivery 
of the shipment to said carrier under the bill of lading. Since the transporta- 
tion was in fact ordered and accomplished during the fiscal year 1937 the appro- 
priation for that fiscal year, rather than that for the fiscal year 1936, became 
obligated for the freight charges upon the shipment and settlement by this 
-office will be accordingly, charging the appropriation “Temporary Government 
for Virgin Islands, 1937.” 

The decisions, cited in your letter—21 Comp. Dec. 822; 27 id. 640; 
‘2 Comp. Gen. 130—in support of the view that the cost of transport- 
ing the supplies here in question is properly for charging to the 
appropriation current at the time the supplies were requisitioned do 
not involve separate undertakings as here involved—a purchase con- 
‘tract and a transportation contract—and are not, therefore apposite 
‘to the issue here raised. 
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Accordingly, I have to advise that the decisions, 16 Comp. Gen. 
843 and A-85466, dated May 24, 1937, are for application in the 
instant case, and that the audit action in refusing to certify the 
voucher for payment under the fiscal year appropriation sought to be 
charged was correct. The voucher is returned. 

















































(A-89864) 


BURIAL EXPENSES—ST. ELIZABETHS HOSPITAL INMATES—AVAIL- 
ABILITY OF PENSION MONEYS REMAINING TO PENSIONER’S. 
CREDIT AT DATE OF DEATH 









The act of February 2, 1909, 35 Stat. 592, having provided that where a 
deceased pensioner inmate of St. Elizabeths Hospital is not survived by a 
wife or minor children the unexpended balance of pension money to his 
credit is for application to the general uses of the hospital, the Govern- 
ment’s interest requires such restrictions as will prevent the unreasonable 
and unnecessary expenditure thereof to the detriment of the hospital, and 
where there is no surviving kin entitled to such moneys, it is not compe- 
tent for some other relative, or a stranger in blood, to obligate the full 
amount of the pension money for burial expenses without regard to prop- 
erly imposed administrative limitations, and an undertaker’s claim for an 
amount in excess of the amount authorized by Veterans’ Administration 
regulations for the burial of a veteran inmate, which claimed amount is 
the exact equivalent of the pension money remaining to the veteran’s credit 
at date of death, is not properly payable from the pension money, particu- 
larly where the undertaker had full knowledge of the administrative 
regulations involved, and that the relative who allegedly ordered the 
services and supplies was likewise aware of the limitations on pension 
moneys of inmates for burial expenses. 


Acting Comptroller General Elliott to the Secretary of the Interior, Novem- 
ber 5, 1937: 


There has been received your letter of October 23, 1937, with 
inclosures, including a letter from the assistant to the superintendent, 
St. Elizabeths Hospital, dated September 29, 1937, as follows: 


I have the honor to submit herewith two copies of a bill rendered the 
hospital by the W. W. Chambers Co. for the burial of a former patient, Samuel J. 
Adams, Case #11406, who died on August 21, 1937. 

There is some doubt about the propriety of paying these bills for the fol- 
lowing reasons: (1) It is always customary for the hospital to issue an obli- 
gation in cases such as this, authorizing the expenditure of not to exceed a 
certain specified amount for the funeral, but our records show that no obliga- 
tion was issued in this case. (2) The W. W. Chambers Co., as well as other 
undertakers who handle this type of business for the hospital, have had pre- 
vious dealings of this nature and are always advised that the issuance of an 
obligation is essential before the patient’s account can be charged with burial 
expenses. (3) The balance of pensioner’s benefit in the patient’s account at 
the present time, amounting to $467.10, cannot be disbursed, after the patient’s 
death, to any one other than a dependent wife or minor child; if there are no 
relatives of this nature to claim the funds, they revert to the hospital. (See 
copies of pension regulations attached.) Of these latter facts the relatives 
who authorized the funeral were well aware, from conversations with the 
hospital. It is, however, available for funeral expenses. 

This case, for purposes of payment of the funeral bill, comes under the juris- 
diction of the Veterans’ Administration, and the bill shows that $100.00 was- 
allowed by the Veterans’ Administration, which amount ordinarily is consid- 
ered sufficient for burial in Arlington Cemetery. The amount of Chambers” 
bill is in addition to this amount. 
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It might be mentioned, in this connection, that it is customary for the hospital 
to permit the expenditure of from $200.00 to $300.00 for the funeral of a 
patient. You are respectfully requested to submit this information to the 
Comptroller General with a request for a decision as to our authority. to pay 
the claim as presented. 


The bill of the W. W. Chambers Co. is itemized to show a balance 
of $467.10 to be still due and unpaid as follows: 


Ordered by Mrs. Katherine L. Garn, 852 West Belle Plain Ave., Chicago, 
Illinois. 

For services rendered to the deceased, Samuel J. Adams, who died August 21, 
1937, at St. Blizabeths Hospital. Interment in Arlington Nat'l Cemetery, 
August 25, 1937. 

For a complete funeral including: 


Square, quartered oak, hand polished, half couch, hinged cap casket, 
full satin lined and pillow to match, mattress, solid bronze extension 


Natale haiti cclinah linha Entes sada ch al tibhi unthlclncdh esdeintnsbenbomeencsimemsiwiniie $425. 00 
Solid bronze engraved nameplate_..._......-.-----__.-----------... 10. 00 
Embalming remains, shaving, and dressing-._.--.-......------.--~-- 25. 00 
a I i cents ies theatnasinennintilamranienerenence inne ipa 70. 00 
Removal of remains from St. Eliz. Hospital to 1400 Chapin St-------- 5. 00 
Auto hearse to Arlington Nat’l Cemetery.-.------.--..------_--.---- 10. 00 
8 limousines to Arlington Nat’l Cemetery_-------.-------------------- 24. 00 
I a in derineneireptatentmpamencpranpedsins shores dose 5. 00 
BN Chieti ind ib ireniidarentehe petri ene ccieemeenichntmetene 1.00 

a Sak Talal salah « ceetetarariomngiceiienes nie inedenieenprthmomarecieipnmeninee 575. 00 

Paid to us 9-21-37: 

Se I IN. As Bi Bice ntenee ae neereenmentecmmedives 100. 00 
a nese ieindeibdsaebecticpied 475. 00 


ee ee oe ee oe 


s 


The act of February 2, 1909, 35 Stat. 592, provides in part as 
follows: 


* * * During the time that any pensioner shall be an inmate of the 
“Government Hospital for the Insane, all money due or becoming due upon his or 
her pension shall be paid by the pension agent to the superintendent or dis- 
bursing agent of the hospital, upon a certificate by such superintendent that 
the pensioner is an inmate of the hospital and is living, and such pension money 
shall be by said superintendent or disbursing agent disbursed and used, under 
regulations to be prescribed by the Secretary of the Interior, for the benefit of 
the pensioner, and, in case of a male pensioner, his wife, minor children, and 
dependent parents, or, if a female pensioner, her minor children, if any, in 
the order named, and to pay his or her board and maintenance in the hospital, 
the remainder of such pension money, if any, to be placed to the credit of the 
pensioner and to be paid to the pensioner or the guardian of the pensioner:in 
the event of his or her discharge from the hospital; or, in the event of the 
death of said pensioner while an inmate of said hospital, shall, if a female 
pensioner, be paid to her minor children, and, in the case of a male pensioner, 
be paid to his wife, if living; if no wife survives him, then to his minor children; 
and in case there is no wife nor minor children, then the said unexpended balance 
to his or her credit shall be applied to the general uses of said hospital: * * * 


Paragraph 12 of the Regulations for the Disbursement of Pension 
Money paid to the Superintendent of the St. Elizabeths Hospital, 
dated May 27, 1937, provides: 

Any unexpended balance of pension money reserved for the pensioner’s benefit 


shall be paid, in the event of the pensioner’s discharge from the hospital, 
to the pensioner, or to his or her lawful guardian, or in the event that the 
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pensioner is returned to a branch of the National Home for Disabled Volunteer 
Soldiers (now a part of the Veterans’ Administration), to the treasurer or 
fiscal officer of such branch for such pensioner, or in the event of the pensioner’s 
discharge from the hospital and his immediate transfer to the United States 
Soldiers’ Home, to the treasurer of said home. In the event of the pensioner’s 
death while an inmate of the hospital, the same shall be paid, in the case of a 
male pensioner, to his widow, or if there be no widow, to his minor children, and 
in the case of a female pensioner, to her minor children, If there be no widow 
or minor children entitled to payment of such balance of pension money, it 
shall be applied to the general uses of the hospital. : 

Although neither the law nor the regulation of May 27, 1937, ex- 
pressly provides that pension money of a deceased inmate shall be 
used for the payment of his burial, the practice of so using a reason- 
able, limited amount of the unexpended portion of such pension money 
standing to the credit of the deceased pensioner at date of death, is 
one of long standing which has received the approval of the account- 
ing office as being authorized under the act of February 2, 1909, and 
the regulations of the Secretary of the Interior. 16 Comp. Dec. 780, 
dated June 2, 1910. 

Under the provisions of the 1909 act, where the deceased pensioner 
inmate is not survived by a wife or minor children, the unexpended 
balance of pension money to his credit is for application to the 
general uses of the hospital, and there is thus expressly created in 
the Government sufficient interest in such moneys as to not only 
warrant and justify but to require such restrictions as will prevent 
the unreasonable and unnecessary expenditure of such funds to the 
detriment of the hospital. When pension moneys are properly pay- 
able to an heir entitled to take under the act of February 2, 1909, 
such heir, of course, may, if he or she so desires obligate the full 
amount of such pension money for the burial of the deceased inmate 
regardless of the amount, but where, as in the present case, there is 
no surviving kin entitled to the proceeds of the inmate’s pension 
money, the money reverting under the law to the general uses of the 
hospital, it is not competent for some other relative or a stranger in 
blood of the inmate to obligate the full amount of the pension monev 
for burial purposes without regard to the limitations imposed on 
such expenditures by the proper administrative officials. 

It is reported in the present case that the undertaker had full 
knowledge of the limitations upon the obligation of pension money 
of deceased inmates of St. Elizabeths Hospital and that the relative 
who allegedly ordered the services and supplies was likewise aware 
of the limitations as to the availability of pension money of inmates 
for burial purposes. They were also chargeable with knowledge of 
the $100 limitation which the Government would expend in the burial 
of veteran inmates, of whom this pensioner seems to have been one, 
and that limitation obviously is for consideration by the hospital 
in approving obligations of pension moneys which otherwise are for 
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applying under the act of February 2, 1909, to the general uses of the 
hospital. It is to be noted in this connection that the undertaker 
who furnished the services and supplies has contracts with both the 
Veterans’ Administration and the War Department for performing 
burial services during the period here involved from St. Elizabeths 
Hospital at a cost within the $100 limitation. 

Under the circumstances it appears obvious that the undertaker 
rendered the services in connection with the burial of this inmate 
on the order of a sister without an understanding or agreement of 
any kind with the hospital and without reference to or expectation 
of payment by the Government from pension money standing to the 
credit of the pensioner at date of death. There appearing no obli- 
gation upon the Government to pay for the services rendered or 
supplies furnished in connection with the burial expenses incurred in 
this case (except to the extent of the $100 authorized by present, 
Veterans’ Administration regulations, which appears as a credit in 
the funeral bill), it necessarily follows that the claim of the under- 
taker is not pruperly payable from the pension money. The bill of 
the undertaker-and certificate of death are returned. 


(A-56118) 


POST OFFICE DEPARTMENT—MAILS—INSURANCE OF PROHIBITED 
ARTICLES—POSTAL CLERK’S NEGLIGENCE 


The negligence of a post office clerk in failing to acquaint himself with the 
published regulations of the postal service and his acceptance of a prohibited 
article for insurance does not constitute an exceptional circumstance within 
the meaning of the postal regulation prohibiting payment of indemnity 
“for parcels which contain prohibited articles except those * -* * for 
the loss, rifling, or damage of which limited indemnity may exceptionally 
be paid under the usual conditions,” but the meaning of the regulation not 
being clear, it should be amended so that the cases in which the exception 
is to be applied might be more readily ascertained. 


a eee General Elliott to the Postmaster General, November 8, 
1937: 


Your letter of October 19, 1937, is as follows: 


With reference to your letter of August 11, 1937, initials P—Misc., your atten- 
tion is invited to the fact that it was also stated in the letter addressed to you 
on March 2, 1937, that no allowance whatever had been made in case No. 10921— 
CAN, and that as it is stated in Decision A-70834 of March 31, 1936, cited in your 
letter, that administrative officers are not authorized by law to “request review 
of settlements of this office for the purpose of having additional allowances made 
- claimants,” it did not appear that the decision could properly be applied in this. 

stance. 

It was respectfully submitted in the letter addressed to you on November 17, 
1936, that the responsibility of the Government, within the meaning of the deci- 
sions of German Bank vy. United States, 148 U. S. 578, 579: Gibbons v. United 
States, 75 U. S. 269, 274; and United States v. Cumming, 130 U. S. 452, was 
specially undertaken in the instant case by virtue of the provisions of paragraph 
2 (e), section 121, pages 270-271 of the July, 1935, Postal Guide, in effect at the 
time of mailing. 
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In a prior case, No. 10288-CAN, eliminated from journal dated January 15, 
1935, it was stated in your letter dated April 1, 1935, initials P—Ind., that since 
the contents of the parcel were listed among those mentioned in the July 1934 
Postal Guide, in effect at the time of mailing, as prohibited transmission in the 
insured mail for or from Canada, “no indemnity can be paid (page 258, article 
136, par. 2 (e), United States Official Posal Guide for July 1934).” 

It is specifically stated in the provision cited in the July 1934 Guide that no 
indemnity will be paid * * * (e) For parcels which contain prohibited 
articles. However, the provision referred to was amended in the July 1935 
Postal Guide, namely, par 2 (e), section 121, pages 270-271, to provide that 
limited indemnity may exceptionally be paid under the usual conditions in the 
case of loss, rifling, or damage of insured parcels containing the prohibited 
articles enumerated in par. (8), page 328, and par. (b), page 513. Your further 
views respecting the matter will, therefore, be much appreciated. 

As regards the last paragraph of your letter, it will also be noted from the 
letter of November 17, 1936, that the administrative action of this office in noti- 
fyiug claimants of the approval or disapproval of claims for indemnity submitted 
to your office for preaudit or direct settlement is not undertaken until final 
action has been had by the accounting officers. However, the correct date of 
the letter mentioned from the Comptroller General is August 21, 1934. 

The statement in the decision of March 31, 1936, A~70834, that 
“administrative officers are not authorized by law to request review of 
settlements of this office for the purpose of having additional allow- 
ances made to claimant,” cited as authority therefor paragraph 3, 
General Regulations No. 50, 5 Comp. Gen. 1059, which provides that 
“review of disallowed claims should not be administratively requested 
except in the interest of the United States.” As the claimant in the 
present case has not requested review and it does not appear to be in 
the interest of the United States to make an allowance in the absence 
of such a request, the case must be considered closed. 

Your submission, however, indicates the necessity for further con- 
sideration of the amendment to the postal regulations in the 1935 
Postal Guide which reads as follows: 

2. No indemnity will be paid: 

* aa = * * * ~ 

(e) For parcels which contain prohibited articles, except those enumerated 
in paragraph (8), page 328, and paragraph (b), page 513, for the loss, rifling, or 
damage of which limited indemnity may exceptionally be paid under the usual 
conditions. 

The meaning of this amendment is not clear. If it be the inten- 
tion to pay indemnity for the loss of all of such prohibited articles 
under the usual conditions pertaining to indemnity for loss of insured 
parcels, there would seem to be no object in prohibiting the insurance 
of such articles. If payment is only to be made “exceptionally” as 
the regulations would indicate, that word should be defined or ampli- 
fied so that the cases in which the exception is to be applied might 
be more readily ascertained. The claim of Stuart St. Clair for 
indemnity for the loss of a watch valued at $25 mailed from Cocoa, 
Fla., to Barrie, Canada, is illustrative of the uncertainty which arises 
in such cases. It is acknowledged that the insurance of the watch 
was prohibited under the regulation and the only reason given for 
its insurance is the statement of the clerk in the post office at Cocoa, 
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dated May 21, 1936, to the effect that while he knew that precious 
stones and articles of that nature should be registered and not in- 
sured he was unaware that watches were included in the list of pro- 
hibited articles for Canada. It is a well-established rule that the 
Government is not responsible for the negligence or torts of its 
employees. The negligence of this clerk in failing to acquaint him- 
self with the published regulations of the Postal Service does not 
constitute an exceptional circumstance as the acceptance of prohib- 
ited articles for insurance would always be due to some fault, 
negligence, or misfeasance of the clerk or other employees accepting 
the articles for insurance. In view of the foregoing it is suggested 
that steps be taken to clarify this regulation by appropriate amend- 
ment, after which any claims that have not been acted upon by this 
office may be submitted for consideration accompanied by a full 
statement of the conditions under which they were accepted for insur- 
ance contrary to the regulation. 


(A-90063) 


SALES—MISTAKES — BIDS — DIFFERENCES BETWEEN AMOUNT BID, 
OTHER BIDS AND ESTIMATE OF SALE VALUE—DEPOSIT APPLI- 
CABILITY TO ALTERNATE BIDS 


Where a bidder alleged mistake in the amounts bid on three of five items of 
invitation to purchase numerous buildings and structures on Government 
property, the mere fact that the amounts bid under the three items were 
considerably higher than other bids received and somewhat in excess of 
the Government estimate as to the probable sale value of the items for 
salvage purposes is no indication of error in bid, particularly where error 
was not alleged as to the other two items of the bid offering comparable 
amounts for buildings of somewhat the same general size and description, 
but even if error had been alleged with respect to all five items, relief 
could not be granted as the bid was clear and unambiguous—the amounts 
appearing in printed words as well as figures—and error was not conclu- 
sively established even after it was alleged. 

Where under invitation for bids on numerous structures of various kinds on 
Government property, providing for acceptance of “any bid or any item of 
any bid” and that “no proposal will be received unless accompanied by a 
deposit of the total amount of the bid,” bidder, in a single bid, submitted 
a lump-sum price for all items and also a separate price on each of five 
items, his claim for relief from his bids on the separate items may not 
be allowed on the basis that deposit of the amount of the lump-sum bid did 
not cover the total of the bids on the separate items, as the amount depos- 
ited exceeded the said total and clearly there was no requirement for a 
deposit of more than the amount of the contract that could possibly be 
awarded under his bids. 


Acting Comptroller General Elliott to the Secretary of War, November 9, 1937: 
There has been received your letter of October 28, 1937, as follows: 


The report of the United States district engineer, Rock Island, Illinois, bid of 
Clem J. McGuire, Dubuque, Iowa, abstract of bids received, and supporting 
correspondence with respect to a claim of error in the proposal of Mr. McGuire 
for the sale of small buildings to be removed from land acquired by the Gov- 
ernment at lock and dam No. 11, Mississippi River, are transmitted for your 
consideration. 
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This bidder claims an error in the price of $200.00 each for items 11.24, 11.25, 
and 11.26, stating it was intended to bid $20.00 each for these buildings. The 
estimated sale value of these buildings was $55.00, $60.00, and $40,00, respec- 
tively. However, in the sale of used property, particularly of the nature here 
under consideration, estimated salvage values may not reflect the true value of 
the property to anyone who has an actual need for the same. The other bids 
received for these items are so low as to indicate the bidders had no desire to 
buy the buildings unless available at a small fraction of their real value. 

This Department finds no conclusive evidence of any error in the bids for 
items 11.24, 11.25, and 11.26. 

The invitation for bids provided on page 10 that a deposit of the total amount 
of the bid should accompany each proposal. The totals of Mr. McGuire's bids 
were $1,230.00 and $1,500.00. The clear intent of such deposit was to protect 
the United States in event of default following award of contract. This bidder 
could only default under one bid, either in the sum of $1,230.00 or $1,500.00. 


Therefore, it is logical to conclude that the deposit of $1,500.00 was in support 
of both bids. 


It is recommended that the claim of error be not allowed. The return of the 
accompanying papers with your decision is requested so that the district engi- 
neer may be properly instructed with respect to the award for the purchase of 


this property. 

The advertisement in this case listed approximately 65 items coy- 
ering buildings and structures of various kinds, adequate description 
being furnished in the advertisement as to each item. Bidders were 
advised that “bids will be considered on any one or all of the items, 
or buildings,” and under paragraph 1, General Conditions of Sale, 
that “no proposal will be received unless accompanied by a deposit 
of the total amount of the bid.” Paragraph 4 of said General Con- 
ditions of Sale provides, in pertinent part— 

* * * In the event the purchaser fails to remove the building or buildings 
purchased within the ninety days stipulated above, all right and title to the 
property will revert to the United States, and the amount of the deposit fur- 
nished with the bid will be declared forfeited. * * 

And under paragraph 5 bidders were advised that the United States 
reserved the right to accept “any bid or any item in any bid.” 

The record shows that Clem J. McGuire submitted bids under 
individual items 11.22, 11.24, 11.25, 11.26, and 11.38, his quotation 
being $200 each for the first four items and $430 for item 11.38, and, 
in addition thereto, in the blank space at the bottom of the bid 
schedule McGuire stated as follows: 

And further, I hereby offer to purchase all of the said buildings herein listed 


for the sum of $1,500.00. Fifteen hundred dollars including 11.22, 11.24, 11.25, 
11.26, 11.38. 


(Signed) Crem J. McGutre, 


270 Wartburg Place, Dubuque, Ia. 
(See sheet attached.) 


Enclosing herewith certified check, amount $1,500. 

By telegram of September 29, 1937, 4 days after the bids were 
opened, McGuire attempted to withdraw his individual bids on the 
five items without stating any reason or basis therefor. In reply he 
was advised by telegram of October 4, 1937, that said bids could not be 
withdrawn and that they would be accepted. Thereafter, McGuire, 
by letter of October 5, 1937, alleged error in bid as to three of the 
five items, to wit, items 11.24, 11.25, and 11.26, claiming that he in- 
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tended to bid $20 each for said items instead of $200 each, no error 
being alleged as to the other item on which he had bid $200 or the 
item on which he had bid $430, It was contended, also, in said letter 
that his bids upon the specific items were not accompanied by a de- 
posit covering such items but that the deposit of $1,500 submitted was 
intended to cover only his bid for the total of all the items under 
the lump-sum bid of $1,500. He further contended that as the gross 
amount of his deposit covered only the bid of the total lump sum, 
and was insufficient to cover all of the bids made by him, there was 
no deposit covering the specific individual items and, consequently, no 
authority to accept the deposit of $1,500 as a deposit upon the specific 
individual items. 

In a report of October 11, 1937, concerning the matter the district 
engineer advised, in pertinent part, as follows: 

. 8. After the bids were opened, Mr. McGuire came to this office with his at- 
torney for a conference on the award. At that time Mr. McGuire pointed 
out that he submitted alternate bids, first for five individual items, and second, 
for all houses or none with lump-sum bid of $1,500.00. He contended that his 
certified check for $1,500.00 accompanying bid was to cover his lump-sum bid 
only, and that no deposit had been made for his first bid on five individual 
‘houses totalling $1,230.00. He also contended that we should first consider his 
lump-sum bid of $1,500.00 as compared to bids submitted by all other bidders, 
and that his bid on individual houses should be considered only in case his 
$1,500.00 bid was not high. Bids considered on this basis would have resulted 
in acceptance of the lump-sum bid of $1,500.00 as higher than the aggregate 
of individual items by other bidders. He was informed that his bids as sub- 
mitted did not differentiate between his alternate proposals, and that it would 
‘be necessary to consider first his individual bid items in his first proposal, and 
that his lump-sum bid would be considered only in case the aggregate of all bids 
on individual items did not exceed $1,500.00. Mr. McGuire indicated he would 
claim error in bidding and protest an award made on such a basis. 

5. It is the opinion of the district engineer that * * * there was no error 
in fact in bids submitted on individual items. The fact that considerably lower 
bids were received on these three items from other bidders is not conclusive 

. evidence that an error was made in Mr. McGuire’s bid. The estimated sale 
values as given the Department in the request for authority to sell these 
buildings were $55.00, $60.00, and $40.00 for items’ 11.24, 11.25, and 11.26, respec- 
tively. The estimated sale value on item 11.22, on which Mr. McGuire bid 
$200.00, and did not include in his claim of error, was given as $60.00, and on 
item 11.38, on which Mr. McGuire bid $430.00 and makes no claim of error, the 
estimated sale value is given as $50.00. | 

With respect to the allegation of error as to items 11.24, 11.25, 11.26, 
it is noted that in the spaces provided therefor in the bid schedule at- 
tached to the advertisement McGuire, in addition to inserting the 
figure “200,” also, very carefully, with pen and ink, printed the words 
“two hundred,” and there is nothing whatever to suggest error— 
the bids all being upon the basis of so much per building. The mere 
fact that the bid of McGuire under these three items was consider- 
ubly higher than the other bids received and somewhat in excess of 
the Government estimate as to the probable sale value of the items 
for salvage purposes is no indication of error in bid. Particularly is 
this true in view of the nature of the items involved and the fact that 


no error was alleged as to items 11.22 and 11.38 covering buildings 
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of somewhat the same general size and description as those listed 
under items 11.24, 11.25, and 11.26. But even if error had been al- 
leged as to items 11.22 and 11.38, also, relief from the bid could not 
be granted as such bid was specific, clear, and unambiguous and error 
was not conclusively established even after being alleged. (See 15 
Comp. Gen. 1049 and the authorities therein cited.) 

With reference to the contention that the deposit of $1,500 was 
intended only to cover the lump-sum bid of $1,500 and that no deposit 
was made on the five individual items, it is noted that the total of 
McGuire’s bid under the individual items was $1,230. Consequently, 
as stated in your letter, quoted above, the clear intent of such deposit 
was to protect the United States in the event of default following any 
award to this bidder on the bid as submitted. Clearly, there was no 
requirement or reason for a deposit of more than $1,500 with this 
bid because in no event could the contract to be awarded thereon 
exceed that amount as acceptance of any one or all five of the indi- 
vidual-item bids (the aggregate of which is $1,230) would preclude 
acceptance of the lump-sum bid of $1,500 for all of the 65 items. 

The record does not establish that a bona fide error in bid was 
made in this case and you are advised that the bid of Clem J. Me- 
Guire under items 11.22, 11.24, 11.25, 11.26, and 11.38, in the total 
amount of $1,230, may not be withdrawn or disregarded, and if ac- 
ceptance thereof is in the interest of the United States—as appears 
to be the case—it should be accepted, and, in the event of the bidder’s 
failure to pay for the property in accordance with such accepted bid, 
the matter should be adjusted in the manner provided for under para- 
graph 4 of the General Conditions of Sale. See 44 Ct. Cls. 524. 

The papers are returned. 


(A-88759) 


SET-OFF—RETIREMENT DEDUCTIONS—UNPAID FINE OF FORMER 
GOVERNMENT EMPLOYEE 


It being the right and duty of the Government accounting officers, in the proper 
discharge of their duties in settling accounts with persons who are both 
debtors and creditors of the United States, to set off the amount of the 
indebtedness, an amount to a former civilian employee’s credit in the retire- 
ment fund may be used in liquidation of an unpaid Federal fine notwith- 
standing the provisions of section 12 of the act of July 3, 1926, 44 Stat. 911, 
relative to the returning of retirement deductions to an employee who 
becomes absolutely separated from the service before becoming eligible for 
retirement on annuity. 


Acting Comptroller General Elliott to Charles F. Grow, November 10, 1937: 
Your undated letter received in this office on October 14, 1937, is 
as follows: 


In reply to your letter of the 2nd inst., please be advised that I have not 
authorized deduction of fine from retirement fund due me. 


81276"—38——27 
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The fine will be taken care of when I aim released from prison. 

I believe the law entitles me to the full amount due me and any purported 
“established principle of law permitting the U. S. to set off any amount due 
from a debtor any amount the U. S. owes said debtor” is defeated by sec. TU2a, 
title 5, U. S. Code, which I think states conclusively that this money is all due 
and payable to me. 


The statute to which you apparently refer is section 12 of the act 
of July 3, 1926, 44 Stat. 911 (sec. 724 (d), title 5, U. S. C.), in part, 
as follows: 


In the case of any employee to whom this act applies who shall * * * 
become absolutely separated from the service before becoming eligible for 
retirement on annuity, the total amount of deductions of salary, pay, or 
compensation heretofore or hereafter made with accrued interest computed at 
the rate of 4 per centum per annum, compounded on June 30 of each fiscal 
year, shall be returned to such employee: * * * 


The United States Court of Claims in the case of Taggart v. United 
States, 17 Ct. Cls. 322, at page 327, held as follows: 


Where a person is both debtor and creditor of the United States, in any 
form, the officers of the Treasury Department, in settling the accounts, not only 
have the power, but are required in the proper discharge of their. duties, to 
set off the one indebtedness against the other, and to allow and certify for 
payment only the balance found due on one side or the other. Section 1766 of 
the Revised Statutes so provides, and special provisions on the subject, to meet 
the case of judgments recovered against the United States “or other claim duly 
allowed by legal authority,” are made by the act of March 8, 1875, ch. 149 (1 
Supplmt. to R. S., p. 185). But the right of set-off in such cases exists inde- 
pendently of those special enactments and is founded upon what is now 
section 236 of the Revised Statutes, as follows: 

“Sec. 236. All claims and demands whatever, by the United States or against 
them, and all accounts whatever in which the United States are concerned, 
either as debtors or creditors, shall be settled and adjusted in the Department 
of the Treasury.” 

The duty of the accounting officers in matters of set-off has frequently been 
recognized by the courts. (McKnighf’s case, 13 C. Cls. R. 306, affirmed on 
appeal; Donnafon’s case, 14 C. Cls. R., 489.) * * * 


The said section 236, Revised Statutes, as quoted above, was 
amended by section 305 of the act of June 10, 1921, 42 Stat. 24, to 
read as follows: 


All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 


And in the case of O'Leary v. United States, decided January 6, 1936, 
§2 Ct. Cls. 305, the Court of Claims sustained the action of this office 
in deducting the amount of an unpaid fine of $500 against O’Leary 
from the amount otherwise payable to him from the retirement fund. 

Accordingly, the decision of October 2, 1937, must be and is 
affirmed. 
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(A-90016) 


TRAVELING EXPENSES—TRANSFERS—AUTHORIZATIONS BY SUBOR- 
DINATE OFFICERS—NATIONAL BITUMINOUS COAL COMMISSION 





As the act of April 26, 1987, 50 Stat. 72, establishing the National Bituminous 
Coal Commission “in the Department of the Interior,” does not make the 
Commission subject to the administrative control of the Secretary of the 
Interior, the Chairman of the Commission is the head of an establishment 
within the purview of section 2 of the act of May 14, 1937, 50 Stat. 163, 
providing for expenses of travel of civilian officers and employees upon 
transfer of official station when authorized by the head of the department 
or establishment concerned, and the discretion thus vested in the Chair- 
man may not be delegated to or exercised by a subordinate officer, but the 
ministerial duty of signing travel orders which merely promulgate action 
previously taken by the Commission or its Chairman, may be performed 
by a subordinate officer provided the order is supported by evidence that 

the action was based on prior specific authorization by the Commission or 

its Chairman. 


Acting Comptroller General Elliott to the Chairman, National Bituminous Coal 
Commission, November 11, 1937: 


Your letter of October 28, 1937, is as follows: 


I am respectfully enclosing herewith, for your further consideration, the 
correspondence between your office and this Commission with reference to the 
claim of Abram L. Flory for reimbursement of travel and other expenses in- 
curred at the time of his transfer from Washington, D. C., to Fairmont, West 
Virginia. 

In my capacity as chairman of the Commission, I concurred in the voice of 
the other members that authority be granted the secretary of the Commission, 
Mr. F. W. McCullough, to sign certain documents for and on behalf of the 
Commission, such action having prior approval of the Commission, which, of 
course, included the approval of the Chairman. 

In view of my lack of understanding in this matter, and the fact that I 
believed the above procedure, wherein any action taken met with the approval 
of the Commission as a whole, came within the requirements of the law, par- 
ticularly in the case of a Commission composed of several members, each having 
an equal voice, it is respectfully requested that the above-mentioned claim be 
approved, with the distinct understanding that in the future the requirements 
of the law will be fully complied with. 

For my guidance in the future in matters involving transfer of an employee 
from one official station to another, not for the convenience of the employee, 
will you kindly inform me what procedure should be followed, in the light of 
the provisions of the Bituminous Coal Act of 1937 (Public, No. 48, 75th Cen- 
gress), the Interior Department Appropriation Act, 1988 (Public, No. 249, 75th 
Congress), and the Post Office Department Appropriation Act, 1938 (Public No. 
77, 75th Congress). 


There was transmitted with your submission travel expense 
voucher in favor of Abram L. Flory claiming per diem in lieu of 
subsistence and travel expenses in connection with his transfer from 
headquarters at Washington, D. C., to a new duty station at Fair- 
mont, W. Va. This voucher had been submitted for audit in advance 
of payment and returned without certification for the reason that the 
travel order dated July 1, 1937, authorizing this transfer was signed 
by the secretary of your Commission instead of the Secretary of the 
Interior. Said action was based on the requirements of section 2 
of the act of May 14, 1937, Public, 77, 50 Stat. 163, as follows: 
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Appropriations for the fiscal year 1938 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee. 


The act of April 26, 1937, Public, 48, 50 Stat. 72, establishes the 
National Bituminous Coal Commission “in the Department of the 
Interior.” However, it did not make the Commission subject to the 
administrative control of the Secretary of the Interior except that 
certain reports to be made to the Congress are required to be sub- 
mitted through that official. The statutes specifically authorize your 
Commission to appoint and fix the compensation and duties of a sec- 
retary and necessary professional, clerical, and other assistants. It 
must be concluded, therefore, that the head of your Commission, 
within the purview of the above'act of May 14, 1937, is the chairman 
of your Commission and not the Secretary of the Interior. How- 
ever, it is a well-established rule that where a discretion is by statute 
vested in the head of a department or establishment the exercise of 
such discretion cannot be delegated to or exercised by a subordinate 
officer. 7 Comp. Gen. 482; A~74792, May 13, 1936. Of course, there 
is no objection to the secretary performing the ministerial duty of 
signing travel orders provided such orders merely promulgate action 
previously taken by the Commission or its chairman, but in that 
event the order should be accompanied by evidence that the action 
was based on prior specific authorization by the Commission or chair- 
man of the Commission. 14 Comp. Gen. 532. 

In view of your assurance that the requirements of the act of May 
"14, 1937, will be complied with in future cases, and with the under- 
standing that the order of July 1, 1937, was issued by the secretary 
of the Commission for the chairman with the chairman’s prior ap- 
proval, the present voucher will be certified for payment, if otherwise 
correct, and returned through the usual channels. 


(A-89856) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—FRACTIONAL DAYS 


The rule stated in 14 Comp. Gen. 575, that salary losses incurred by employees 
due to appreciation of foreign currencies are for computation on the basis 
of a full day’s compensation when during more than 12 hours of the time 
between midnight and midnight, the employee is in the status of service in 
a foreign country by reason of being en route to or from a foreign duty 
station, is not for application to situations other than those involving salary 
losses at the beginning or ending of a foreign duty status. 

The rule stated in 12 Comp. Gen. 429, relative to the basing of per diems in 
lieu of subsistence on the actual portions of days involved—instead of the 
usual basis of six-hour veriods—is for application when a change in the 
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rate of per diem takes place during a day while in a continuous travel 
status, that is, when more than one rate of per diem is authorized for the 
period an officer or employee is in a travel status, and is not applicable to 
the computation of exchange losses due to the appreciation of foreign 
currencies. 


Acting Comptroller General Elliott to the Secretary of State, November 12, 1937 : 
Your letter of October 1, 1937, is as follows: 


It is noted in several instances where payments have been made to officers 
and employees of the Foreign Service for losses due to the appreciation of 
foreign currencies which were sustained while on leave of absence or on duty 
requiring travel in several foreign countries during an accounting period, that 
the accounts have been settled on the basis of the losses being properly for 
computation on twelve-hour periods when going from one country to another, 
citing 14 Comp. Gen. 575 as authority, instead of on an hourly basis as used by 
the disbursing officers. Instances of the suspensions referred to will be found 
in the notices of exception dated August 16, 1987, made on vouchers Nos. 
13506 and 13582 in the accounts of C. M. P. Cross, district accounting and 
disbursing officer at Paris, France, for the month of January, 1936, 

It appears that the ruling in 14 Comp. Gen. 575, to the effect that the change 
in the effective rate for the computation of currency appreciation losses is 
on a twelve-hour or major portion of the day basis does not follow the same 
line of thought as the ruling in 12 Comp. Gen. 429 regarding the computation 
of per diem wherein it was held that basing per diems for fractional parts of 
a day upon six-hour periods is applicable to fractional parts of a day at the 
beginning and ending of a travel status, and is not for application when a 
change in the rate of per diem takes place during a day while in a continuous 
travel status. 

As the ruling in 14 Comp. Gen. 575 first referred to expressly relates to de- 
parture from and return to the United States the disbursing officers followed 
the line of reasoning set forth in 12 Comp. Gen. 429 and it might be added 
exchange relief payments computed in this manner have previously been ap- 
proved without objection. The receipt now, of notices of exception covering 
payments made on this basis, will, if the new procedure be insisted upon, 
require re-computation of numerous payments and collection of trivial amounts 
from the individuals concerned, which the burdensome work involved would 
indicate not to be in the best interest of the United States. 

I shall much appreciate it, therefore, if this matter might be reviewed, and 
if the different procedure indicated be required, the effective date of such 
change be sufficiently advanced to permit promulgation of appropriate instruc- 
tions to those affected in the Foreign Service, and also, because of the slight 
difference resulting between the two methods of calculation, payments made 


under the formerly approved method, if otherwise correct, be permitted to 
pass without objection. 


The rule announced in 12 Comp. Gen. 429 is for application when 
a change in the rate of per diem takes place during a day in a con- 
tinuous travel status; that is, when more than one rate of per diem 
in lieu of subsistence is authorized for the period an officer or em- 
ployee of the Government is in a travel status the respective per 
diems are for computation upon the actual portions of the day in- 
volved in each rate status; it is not for application in the computation 
of exchange relief. 

It is well settled that the proper basis for computation of foreign 
currency appreciation losses on per diem in lieu of subsistence where 
an officer or employee remains on temporary duty for a substantial 
period of time in a foreign country other than that in which he is 
stationed is the rate applicable at the temporary station on the last 
day of travel within that country or the last day of each month 
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within the’ travel period. See 15 Comp. Gen. 1123 and decisions 
cited therein; also 16 Comp. Gen. 156. 

The proper basis for computation of exchange losses on salary 
and allowances accruing at regular stated intervals to officers and 
employees stationed in foreign countries is the rate in effect on the 
date the salary or allowances accrue. See A-65304, October 27, 1936; 
15 Comp. Gen. 212; id. 914; 16 id. 664. Where officers or employees 
are absent on official duty for a substantial period of time in a for- 
eign country other than that in which stationed, exchange losses on 
salaries are for computation at the rate applicable at the place at 
which located on the last day of the respective months involved. 
15 Comp. Gen. 1123; 16 id. 637. In cases of employees regularly sta- 
tioned and maintaining residences in foreign countries who are tem- 
porarily absent on official duty from the regular station on the date 
their salaries or allowances accrue the applicable rate is that in effect 
at the place where the official station is located and the residence 
maintained. 16 Comp. Gen. 455; A-82690, January 13, 1937. 

The record discloses that in the performance of temporary duty 
Walter A. Leonard, Foreign Service officer, left his official station, 
Bremen, Germany, December 22, 1935, arrived in France the same 
day, and returning left France December 27, 1935, and arrived in 
Germany the same day. In such circumstances, it appearing that the 
officer maintained a residence at his official station, the correct rate for 
the computation of exchange losses on his salary and allowances on 
voucher 13506, January 1936 account of C. M. P. Cross, district ac- 
counting and disbursing officer at Paris, France, for the period Decem- 
ber 1-31, 1935, is the rate in effect on December 31, 1935, for Germany, 
the country in which officially stationed. Computed at $1 equals 2.49 
reichsmarks, the rate in effect on the date of accrual, the officer had 
incurred a loss of $495.34 on his salary and allowances for the month 
of December 1935. Accordingly, the payment of $504.34 on the 
voucher resulted in an overpayment of $9, less $1.67 refunded, or 
$7.33. 16 Comp. Gen. 664. Computing at $1 equals 2.49 reichsmarks, 
William C. Affeld and Francis A. Lane also were overpaid $4.04 and 
$3.38, respectively, on voucher 13506. The amounts overpaid should 
be promptly deposited. 

The loss due to appreciation of foreign currency incurred by em- 
ployees away from their regular stations on leave of absence with pay 
is for computation at the rate for the country in which regularly 
stationed or at the rate for the country in which the leave is spent, 
whichever provides the smaller loss, the basis for such rule being 
that a leave of absence with pay is not official business and that an 
employee may not, by traveling outside the country to which assigned 
while on leave of absence, increase the amount which is chargeable 
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against appropriated funds by reason of the appreciation of foreign 
currency. 14 Comp. Gen. 577. Where the exchange rates in the coun- 
tries visited by an employee on leave, whose duties do not contemplate 
the maintenance of a residence at the official station or the absence is 
for such extended periods as to necessitate the vacating of the rented 
quarters at the official station, are more favorable to the Government 
than at his regular station the rates applicable to the countries visited 
are for application and the exchange josses are to be computed at the 
rate in force for the particular country on the last day of travel within 
that country; or if the period extends over 1 month, on the last day 
of each month within that period. Where, however, no substantial 
part of the leave period is spent in a particular country (16 Comp. 
Gen. 156; A-88804, September 15, 1937)—the time spent being on 
tour—the rates of the respective countries visited may be disregarded 
and the exchange losses based upon the rate applicable to the employee’s 
official station. 15 Comp. Gen. 914; A—70002, February 13, 1936. 

It appears from the record that Francis L. Spalding, Foreign 
Service officer, left Zurich, Switzerland, his official station, October 
14, 1935, en route to the United States on home leave, entered Italy 
at 10 a. m., October 15, 1935, and arrived at Boston, Mass., at 8 a. m., 
October 28, 1935. The itinerary indicates the travel in Italy was 
merely incident to the home leave, and, on this presumption, in ac- 
cordance with the rule in 15 Comp. Gen. 914, the exchange loss should 
have been computed at the rate in effect at Zurich, Switzerland, on 
October 27, 1935, the date the foreign status terminated, a minor 
portion of the day having been involved on the date of arrival at 
Boston, Mass. 14 Comp. Gen. 575. Computing on this basis the 
officer was not overpaid exchange losses incurred due to the 
appreciation of foreign currency for the period October 13-27, 1935; 
and computing at $1 equals 3.0775 Swiss francs, the rate in effect 
at Zurich, Switzerland, on December 31, 1935, the officer was over- 
paid a trivial amount as exchange losses on salary accrued for the 
period December 7-31, 1935. Accordingly, credit for the amount 
withheld on voucher 13582, January 1936 account of C. M. P. Cross, 
district accounting and disbursing officer at Paris, France, as ex- 
change losses on salary will be passed to credit in due course. 

It was not intended that the rule announced in 14 Comp. Gen. 575 
with respect to proration of currency appreciation losses upon a 12- 
hour basis be applied to situations other than salary losses where 
there is a change in the status of service by reason of being en route 
to or from a foreign-duty station; that is, the beginning or ending 
of a foreign-duty status. 

As previous decisions of this office have clarified and settled the 
matters now submitted for consideration, the circumstances do not 
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appear to be such as to justify the postponing of the effective date 
thereof, nor authorizing the allowance of credit in disbursing officers’ 
accounts for payments of exchange relief heretofore made in con- 
travention of the said decisions. 


(A-88298) 


SET-OFF—DEBT OF RESTRICTED INDIAN TO JUDGMENT DEBTOR OF 
GOVERNMENT AND OTHER INDIANS 


The question whether there is such debtor-creditor relationship between the 
Government and an attorney because of the debt of a restricted Indian to 
such attorney on account of a fee for legal services, as would authorize 
application of the common-law rule of set-off in satisfying deficiency judg- 
ments obtained in foreclosure proceedings in favor of the United States 
and certain other Indians, is too doubtful to authorize the set-off without 
the attorney’s consent, and unless the United States attorney for the 
district, by judicial process, can have the fee applied to the deficiency judg- 
ments, the proper course would appear to be to apply the amount of the 
fee, with the consent of the attorney, to rental due from him under an 
Indian lease. 


Acting Comptroller General Elliott to the Secretary of the Interior, November 
13, 1937: 


Your letter of August 7, 1937, is as follows: 


There is enclosed a copy of a letter dated June 2 from C. L. Ellis, superin- 
tendent of the Osage Indian Agency, concerning an indebtedness due the 
United States by D. E. Johnson of Fairfax, Oklahoma, under two deficiency 
judgments. 

The first judgment involves a loan from the funds of Fanny Lasley, re- 
stricted full blood Osage allottee No. 164, secured by a mortgage which was 
subsequently foreclosed and judgment rendered in the suni of $5,952.45, with 
interest at the rate of 7% per annum from January 1, 1932. The mortgaged 
property was sold by the United States marshal and bid in by the Government 
for Fanny Lasley for the sum of $2,000. There is a deficiency judgment in this 
case against Mr. Johnson in excess of $4,000. 

- The second judgment involves a loan from the funds of Pearl Bigheart Smith 

McClure, unallotted full blood Osage Indian, on which a judgment was ren- 
dered in the sum of $28,955.99, with interest at 6% from January 6, 1932. 
This property was sold by the United States marshal and bid in for Pearl 
Bigheart McClure for the sum of $10,000, leaving a deficiency judgment in 
excess of $18,955.99. 

There is now due Mr. Johnson the sum of $160 as fee for services rendered by 
him as attorney for E-ne-ke-op-pe, restricted full blood Osage allottee No. 298, 
in partition cases instituted under section 6 of the act of April 18, 1912 (37 
Stat. 86). The fee due Mr. Johnson is being held by the superintendent as he 
believes it should be applied on the deficiency judgments to which reference is 
made. The suits against Mr. Johnson were brought by the United States as 
plaintiff and the judgments of the court were for the plaintiff in its own behalf 
and in behalf of its restricted wards. Mr. Johnson is, therefore, indebted to 
the United States for the amounts of the deficiency judgments in question. 

It is requested, therefore, that this Department be advised as to whether the 
funds now in the hands of the superintendent can be applied against the claim 
due the Government by Mr. Johnson and, if so, how this should be accomplished. 


The letter of June 2, 1937, from the superintendent of the Osage 
Indian Agency is as follows: 
This will refer further to my letter of February 9, 1937, concerning attorney 


fees due D. E. Johnson of Fairfax, Oklahoma, for representing E-ne-ke-op-pe 
Osage allottee #298 in a partition action had in the District Court of 
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Osage County, Oklahoma, case #14571 entitled “Richard Franklin Terrill v. 
James HB. Parker, et al.” in which he asked for a fee of $500 and on which the 
Department approved a fee of $160 reference above. 

Check for this fee of $160 has been drawn on the account of E-ne-ke-op-pe and 
endorsed by her and is held by this office in an effort to have Mr. Johnson 
apply the proceeds of the check on certain judgments as a result of a foreclosure 
in case #706 equity, United States District Court for the Northern District 
of Oklahoma, foreclosing a mortgage on which there was a balance due of 
$5,425 made to D. E. Johnson from the funds of Fanny Lasley, full blood re- 
stricted Osage allottee #164 and in which judgment was rendered on January 
17, 1933, for the sum of $5,952.45, with interest thereon at the rate of 7% per 
annum from January 1, 1932. 

The mortgaged property was sold by the United States marshal on November 
15, 1933, and was bid in by the agency for Fanny Lasley for the sum of $2,000. 

Since the sale of this property Mr. Johnson has made application for the 
repurchase of the property and he has offered to pay the full amount of the 
judgment plus the interest and costs and has made a deposit of earnest money 
in this office of $993. He has made application to the State School Land 
Commission for a loan on this property for a sufficient amount to pay the 
balance of the amount due on this transaction. The matter has been pending 
now for more than one year. 

In case #715 equity foreclosure of a mortgage made by D. E. Johnson secur- 
ing a loan from the funds of Pearl Bigheart Smith, unallotted full blood Osage, 
in which case there was a judgment rendered in the sum of $28,955.99 interest 
at 6% per annum from January 6, 1932, which property was sold by the 
United States marshal on May 30, 1933, and was bid in by the agency for 
Pearl Bigheart McClure for the sum of $10,000.00, leaving a deficiency judgment 
of approximately $18,955.99. 

The matter of applying this sum on the deficiency judgment was taken up with 
Mr. Johnson and he refused to endorse the eheck to be applied on such judg- 
ment. However, he endeavored to apply this money on the payment of rentals 
due this office on lease #21035. In view of the fact that Mr. Johnson has 
refused to apply this fee on the deficiency judgments, I would appreciate having 
instructions as to how the matter should be handled and inasmuch as it is 
believed, that the leases referred to by Mr. Johnson have sufficient bond to enable 
the office to collect the rent from this lease, it is felt that this money should be 
applied on the deficiency judgment in case #715 equity. 


In the circumstances stated, the matter of whether there exists 
such debtor and creditor relationship between the Government and 
Mr. Johnson, insofar as the sum of $160 reported to be due Mr. 
Johnson for legal services rendered E-ne-ke-op-pe is concerned, ap- 
pears to involve too much doubt to authorize an application of the 
common-law rule that every creditor may apply moneys of his debtor 
in his hands in the extinguishment of claims due him from such 
debtor. 

The $160 represents a sum due Mr. Johnson from E-ne-ke-op-pe, 
restricted full blood Osage allottee No. 298, whereas the deficiency 
judgments represent amounts he owes to the United States, Fanny 
Lasley, and Pearl Bigheart Smith McClure. 

The United States owes E-ne-ke-op-pe the fiduciary duty to pay 
her debt under conditions which will give her and her estate a clear 
acquittance, 17 Comp. Gen. 226, and unless the United States attorney 
for the district by judicial process can have the amount of Johnson’s 
claim against E-ne-ke-op-pe applied to the deficiency judgments in 
favor of the United States, the proper course would appear to be to 
apply the amount against the lease rentals due from Johnson, with 
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his consent, rather than to the deficiency judgments, without his 
consent, so that E-ne-ke-op-pe may have a good acquittance and her 
estate be not involved in a collateral matter in which she has no 
interest. 

You are advised accordingly. 


(A-90345) 


CONTRACTS—COAL—BITUMINOUS COAL ACT OF 1937—COMPLIANCE 
DETERMINATION AND MEANS OF ENFORCEMENT 


The Bituminous Coal Act of 1987, 50 Stat. 72, having specifically provided the 
means for holding hearings on complaint of any employee of a producer 
of coal, or other interested party, to determine whether any producer sup- 
plying coal for the United States failed, at the time of production, to 
accord to his employees certain rights specified in the act, and for termina- 
tion and cancelation of the contract where the terms of the act are found 
to have been violated, the General Accounting Office is not required to raise 
any question as to compliance with said act by contractors, and where 
the Government purchases coal from a contractor who is not a producer of 
coal, it is the contractor’s responsibility to ascertain whether the producer 
is in compliance with the act. 


Acting Comptroller General Elliott to the Postmaster General, November 13, 
1937: 


There has been received your letter of November 6, 1937, as follows: 


Most of the coal used to heat leased or rented post-office quarters is purchased 
from local dealers under contracts made by postmasters. Payments for such 
purchases are made from allowances granted by the Department. The De- 
partment rarely purchases coal for heating leased or rented quarters directly 
from producers. 

In view of the foregoing facts a decision is requested as to what evidence 
of compliance with the Bituminous Coal Act of 1937 will be required by your 
office in order to assure approval of the contracts entered into. 


' Public, No. 48, Seventy-fifth Congress, entitled “An act to regulate 
interstate commerce in bituminous coal, and for other purposes,” 
provides in section 9 (b) and (c) thereof as follows: 


(b) No coal (except coal with respect to which no bid is required by law 
prior to purchase thereof) shall be purchased by the United States, or by any 
department or agency thereof, produced at any mine where the producer failed 
at the time of the production of such coal to accord to his or its employees the 
rights set forth in subsection (a) of this section. 

(c) On the complaint of any employee of a producer of coal, or other inter- 
ested party, the Commission may hold a hearing to determine whether any 
producer supplying coal for the use of the United States or any agency thereof, 
is complying with the provisions of subsection (a) of this section. If the 
Commission shall find that such producer is not complying with such provi- 
sions, it shall certify its findings to the department or agency concerned. 
Such department or agency shall thereupon declare the contract for the 
supply of the coal of such producer to be canceled and terminated. 


It will be noted that the Bituminous Coal Commission is author- 
ized, in event of a complaint of any employee of a producer of coal, 
or other interested party, to hold a hearing to determine whether 
any producer supplying coal for the United States failed at the time 
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of the production of such coal to accord to his or its employees the 
rights set forth in section 9 (a) which reads: 

It is hereby declared to be the public policy of the United States that— 

(1) Employees of producers of coal shall have the right to organize and to 
bargain collectively with respect to their hours of labor, wages, and working 
conditions through representatives of their own choosing, without restraint, 
coercion, or interference on the part of the producers. 

(2) No producer shall interfere with, restrain, or coerce employees in the 
exercise of their said rights, nor discharge or discriminate against any employee 
for the exercise of such rights. 

(3) No employee of any producer and no one seeking employment with him 

or it shall be required as a condition of employment to join any association 
of employees for collective bargaining in the management of which the producer 
has any share of direction or control. 
And since the law provides for the cancelation and termination of 
any such contract where it is found by the Commission that the coal 
being furnished thereunder was produced by a producer who failed 
to accord to his or its employees the rights set forth in said section 
9 (a), it is the responsibility of the contractor to ascertain whether 
the producer from which it obtains coal for delivery to the Govern- 
ment complies with the requirements of said section 9 (a). 

The said act of April 26, 1937, imposes no duty or responsibility on 
this office with respect to the enforcement of the terms of said act, 
and you are advised that this office will not be required to raise 


any question as to whether any particular contractor complied, or 


complies, with the above-quoted terms of section 9 (a) of the act 
of April 26, 1937. 


(A-80371) 


TRANSPORTATION—TARIFFS SUBSEQUENTLY FOUND UNJUST AND 
UNREASONABLE—SET-OFF OF EXCESS PAYMENTS TO CARRIER 
AFTER INSOLVENCY 


Amount due the United States by a carrier as reparation on account of 
freight transportation payments under tariffs on file with the Interstate 
Commerce Commission which the Commission subsequently found to be 
unjust and unreasonable, is properly for deduction from amount due the 
trustee of the carrier on account of transportation furnished after the 
carrier’s insolvency. 


Acting Comptroller General Elliott to Guy A. Thompson, Trustee, Missouri 
Pacific Railroad Co,, November 17, 1937: 

Reference is made to letter dated July 8, 1937, from H. H. Larimore, 
general attorney and interstate commerce counsel, Missouri Pacific 
Lines, requesting review of settlement No. T—109450 dated February 
6, 1937, which letter is here quoted in full, as follows: 

Under date of February 6, 1937, Certificate No. T-109450, Claims Nos. 605201 
and 605202, you certified that there was due from the United States to Guy A. 


Thompson, trustee, Missouri Pacific Railroad Company, St. Louis, Mo., the sum 
of $2,389.52. 
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This amount was arrived at by deducting as an alleged overpayment the 
on 


sum of $6,428.26, and also by a disallowance of $252.91, the latter item not being 
material to the question presented. 

The item of $6,428.26 was deducted because it was contended that rates in 
effect when the shipments in question moved had been found unreasonable by 
the Interstate Commerce Commission and reference was made by C. R. Smith, 
1st Lieut., Corps of Engineers, military assistant, to orders of the Commission 
dated February 5, 1934, and May 14, 1934, in Docket No. 23424 denying the 
petition of the carriers for rehearing and reconsideration. 

The shipments as to which it is Claimed an overpayment of $6,428.26 exists 
were made when the Missouri Pacific Railroad Company was operating its 
own properties and prior to the appointment of a trustee. Mr. Guy A. Thompson 
was appointed trustee of the Missouri Pacific properties July 1, 1933, and the 
effect of the deduction of the alleged overpayment is to require the trustee 
to pay a claim growing out of the operations of the company prior to trusteeship. 
This under the ruling of the court having jurisdiction of the trust estate of 
the Missouri Pacific cannot be done. Claims of the United States are not prior 
to the claims of the bondholders. 

It seems clear that the United States cannot reduce the amount owed by 
it to Guy A, Thompson, trustee, by deducting from such amount sums claimed 
to be owed to the United States by the Missouri Pacific Railroad Company. 

The settlement is, therefore, believed to be incorrect, and it is requested that 
such settlement be reviewed by the Comptroller of the United States. 

In the said settlement there was found due to Guy A. Thompson, 
trustee, the sum of $8,817.78 for freight transportation furnished to 
the War Department during February, March, April, and May 1936. 
From that sum was deducted the sum of $6,428.26 found due the 
Government representing reparation for excess payments exacted by 
the Missouri Pacific Railroad Co. on 54 vouchers during 1928, 1929, 
1930, and 1931, on shipments of coal from Illinois points to Missouri 
such excess payments being computed on the basis of the revised 
scale of rates prescribed in 161 I. C. C. 337. The objection asserted 
in the above-quoted letter is, in substance, that, you having been 
appointed trustee of the said railroad company July 1, 1933, the 

_ United States is not authorized to deduct from the amount due the 
trustee an amount growing out of operations of the company prior 
to the trusteeship. 

It is the view of this office that the said amount of $6,428.26, repre- 
senting reparation for excess payments, is a trust found in your 
possession belonging to the United States and not a part of the assets 
of the company chargeable with payment of general obligations 
whether incurred prior or subsequent to July 1, 1933. The Interstate 
Commerce Act provides in part (sec. 1 (5), title 49, U. S. Code) : 

All charges made for any service rendered or to be rendered in the transpor- 
tation of passengers or property or in the transmission of intelligence by wire 
or wireless as aforesaid, or in connection therewith, shall be just and reason- 
able, and every unjust and unreasonable charge for such service or any part 
thereof is prohibited and declared to be unlawful: * * * 

Unjust and unreasonable charges being thus declared unlawful, the 
excess of such charges beyond just and reasonable charges is the prop- 
erty of the shipper and, under section 1 of the Interstate Commerce 


Act, is recoverable as reparation with interest and without proof of 
damages. 
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Attention is invited to the fact that the sum of $6,428.26 deducted 
in the instant matter is reparation and does not represent an “over- 
charge,” an overcharge being defined in section 16 (3) (g), title 49, 
U. S. Code, as follows: 


The term “overcharges” as used in this section shall be deemed to mean 
charges for transportation services in excess of those applicable thereto under 
the tariffs lawfully on file with the Commission. 

In the instant case, the involved charges appear to have been in 
conformity with the “tariffs lawfully on file with the Commission,” 
but, as hereinbefore stated, those tariffs were subsequently held by 
the Interstate Commerce Commission to be unjust and unreasonable. 

The Interstate Commerce Commission has consistently held that 
the insolvency of a carrier will not prevent issuance of a reparation 
order covering shipments handled prior to insolvency. In F. W. & 
F. G. Standt v. Seaboard Air Line Railway Co., 195 I. C. C. 645, 
the receivers of the defendant railway company contended that they 
were not proper parties defendant, inasmuch as the shipments upon 
which reparation was sought moved prior to the date of receivership. 
The Commission, in denying such contention, said (p. 646) : 

“A similar contention was made and found untenable in Root Glass 
Co. v. Evansville, 1. dé T. H. Ry. Co., 178 1. C. C. 783.” To the same 
effect are decisions in 125 I. C. C. 575 and 222 I. C. C. 184. 

Accordingly, on review of this matter, the said settlement No. 
T-109450, dated February 6, 1937, must be, and hereby is, sustained. 


(A-90122) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATES— 
LOANS—INTEREST—CENTRALIZATION OF LENDING ACTIVITIES IN 
WASHINGTON OFFICE 


Interest 6n loans previously made on veterans’ adjusted service certificates at 
regional offices or other field stations, which loans become new loans because 
of failure of payment at the end of the loan year, is determined by the 
Federal Reserve district in which the loans originally were made, notwith- 
standing all lending activities have now been transferred to the Veterans’ 
Administration central office. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
November 17, 1937: 


Your letter of November 1, 1937, is as follows: 


The World War Adjusted Compensation Act provides that a loan may be made 
to a veteran upon his adjusted service certificate only in accordance with sec- 
tion 502 of the act. Section 502 (i) of this act provides “* * * that the 
rate of interest shall be 2 per centum per annum more than the rate charged at 
the date of the loan for the discount of ninety-day commercial paper under sec- 
tior. 13 of the Federal Reserve Act by the Federal Reserve bank for the Federal 
Reserve district in which is located the regional office, suboffice, or hospital of 
the United States Veterans’ Bureau at which the loan is made, but In no event 
shall the rate of interest exceed 6 per centum per annum.” As amended on 
February 27, 1931, the act provides that the rate of interest shall not exceed 4% 
per centum per annum, compounded annually, on any loan made on or after that 
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date, and the act was further amended on July 21, 1932, to provide that the 
rate of interest shall not exceed 314 per centum per annum, compounded an- 
nually, after the effective date of the amendment. 

Instructions forwarded to all field stations of this administration relative to 
settlement of adjusted service certificates subsequent to October 16, 1936, are in 
part as follows: 

“Bffective October 16, 1936, the operations under the provisions of the World 
War Adjusted Compensation Act, 1924, as amended, and the Adjusted Com- 
pensation Payment Act, 1936, as amended, will be conducted by the central office 
of the Veterans’ Administration at Washington, D. C. On and after October 16, 
1936, field stations of the Veterans’ Administration are neither authorized to 
grant loans on the security of adjusted service certificates nor to effect settle- 
ments under the provisions of the Adjusted Compensation Payment Act, 1936. 
Field station activities will be restricted to the dissemination of information 
available from records in the possession of field stations and the acceptance of 
repayments to apply on indebtedness to the United States on account of adjusted 
service certificates or adjusted compensation. 

“On and after October 16, 1936, all loans upon the security of adjusted service 
certificates made under the World War Adjusted Compensation Act, as amended, 
and certifications of settlements under the provisions of the Adjusted Compensa- 
tion Payment Act, 1936, will be made from central office * * *. 

“Forms 1184 (d), Veterans’ Note Cards, in cases upon which certification of 
settlement to the Treasury Department has not been made will be arranged 
* * * and transmitted by registered mail or by express to the Adjusted 
Compensation Accounts Subdivision, Collections and Loans Division, Washing- 
ton, D.C. * * * All adjusted service certificates held by field stations will 
be arranged in A-number order and transmitted to the Adjusted Compensation 
Accounts Subdivision, Collections and Loans Division, Central Office, Washing- 
ton, D. C., by registered mail.” 

At the time the field stations of this Administration were instructed to dis- 
continue making certification of loans and settlements on adjusted service cer- 
tificates, the discount rate of interest on ninety-day commercial paper was 1% 
per centum or more in all the Federal Reserve districts; therefore, the rate of 
interest charged veterans on all outstanding loans made by the field stations 
and by the central office was 314 per centum per annum on and after July 21, 1932, 
as provided in the amendment to the World War Adjusted Compensation Act 
of that date. This rate has been charged on all loans since the transfer of the 
records to central office October 16, 1936, as the Federal Reserve discount rate 
on ninety-day commercial paper has not been reduced to a rate of interest 
below 1% per centum since that time in any of the Federal Reserve districts 
until August 27, 1937, when the rate in the New York Federal Reserve district 

‘was reduced to 1 per centum. All accounts covering loans made by the field 
stations are now maintained in the central office of this Administration. If the 
rate of interest to be charged veterans is to be governed by the rate in effect in 
the Federal Reserve district in which the field station making the loan is 
located, the rate which would now be charged on loans made by stations in 
the New York Federal Reserve district would be 8 percent. 

There is submitted for your decision the following question which has arisen 
in this Administration relative to the rates of interest to be charged subsequent 
to October 16, 1936, on loans previously granted on the security of adjusted 
service certificates at field stations. 

All loans made on the security of adjusted service certificates which are not 
paid at the end of the loan year become in effect new loans. Where loans were 
made at field stations and interest is properly chargeable for the period sub- 
sequent to the date the loan accounts were transferred to the central office 
should interest be computed on the indebtedness at the rate prevailing in the 
Federal Reserve district in which the loan was made, or should the interest 
rate in the Washington, D. C., area govern after the first anniversary date of 
the loan subsequent to October 16, 1936. 

There are a number of cases on which action cannot be taken pending the 
receipt of your decision. It is, therefore, requested that prompt consideration 
be given the question submitted. 


The veteran’s notes, executed when loans are made pursuant to 
section 502 (i) of the World War Adjusted Compensation Act, as 
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amended by the act of March 3, 1927, 44 Stat. 1389, the statute first 
quoted in your letter, contain the following clause: 


One year after date of check issued by the Veterans’ Bureau in consideration 
of this note, I promise to pay to the order of the Director, United States Vet- 
eraus’ Bureau, at the place named above, dollars, for value received, 
with interest after date of such check at the rate fixed by law until paid. If 
the principal and interest of this note are not paid at‘its maturity, I agree to 
the automatic extension of the note from year to year for periods of one year 
in the amount of the principal plus interest to the end of the immediately pre- 
ceding expired loan year, which total amount shall automatically become a 
new principal each year, and shall bear interest at the rate fixed by law until 
paid. 


In decision of September 30, 1927, 7 Comp. Gen. 250, it is held as 
follows (quoting from the syllabus) : 


As the agreement between the Veterans’ Bureau aad the veterans providing 
for automatic extension of notes covering loans made by the Bureau, with the 
adjusted service certificates as security, and providing for adding the accrued 
interest to the old principal to make a new principal each year, is, in effect, 
the creation of a new obligation each year, and, therefore, a new loan each 
year, the “rate of interest fixed by law” within the meaning of the agreement 
must be determined as of the date of the beginning of each loan year, in 
accordance with the statute, so that it will be 2 per centum per annum more 
than the discount rate of the Federal Reserve bank for the district in which 
the lending office is located at the time of the new loan. 


The current administrative procedure of the Veterans’ Adminis- 
tration provides for only one “lending office,” the central office at 
Washington, D. C. There is involved the question whether the Vet- 
erans’ Administration by a change in administrative policy or pro- 


cedure not contemplated when the controlling statute was enacted, 
niay change the rate of interest otherwise authorized by such statute. 
It is not believed the Veterans’ Administration has that authority. 
Secion 502 (i) of the World War Adjusted Compensation Act, as 
amended, unquestionably fixed interest rates on the basis that loans 
would be made in a “regional office, suboffice, or hospital of the 
United States Veterans’ Bureau.” The central office at Washington as 
a “lending office” is not mentioned. The statute recognized that there 
might be varying rates of interest at different regional offices. While 
there is not questioned the legality of the centralization of the ad- 
ministrative work in making ‘renewals or new loans each year, such 
action may not affect the rate of interest on the loans otherwise fixed 
by law. The “lending office” under the law and under the contract 
with the veteran remains the regional office or other field station at 
which the original loan was made and the rate of interest should be 
computed accordingly. Therefore, on loans originally made at field 
stations in the New York Federal Reserve district, the legal rate of 
interest from the effective date of any yearly renewal made on or after 
August 27, 1937, is 3 percent. 
The question submitted is answered accordingly. 
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(A-90200) 


SUBSISTENCE—MESSES—RETIRED NAVY OFFICER ON RECEIVING 
SHIP AS COURT-MARTIAL PRISONER 


The Navy appropriation “Miscellaneous Expenses” for the fiscal year 1938 is not 
available for payment to messes for subsistence furnished a retired naval 
officer while in the status of a general court-martial prisoner aboard a 
receiving ship classified as a “shore establishment,” either under authority 
of the Navy regulation providing for payment to messes for subsistence of 
prisoners “embarked” in naval vessels, or otherwise, the regulation in- 
volved implying presence on board for transportation purposes and the 
decisions in 17 Comp. Dec. 743 and 71 MS. Comp. Dec. 655, being applicable 
to retired officers as well as those on the active list, whether or not their 
compensation expressly includes a subsistence allowance. 


Acting Comptroller General Elliott to the Secretary of the Navy, November 18, 
1937. 

There has been received your letter of November 2, 1937, requesting 
decision whether the appropriation “Miscellaneous expenses” for the 
fiscal year 1938, covering “expenses of prisoners and prisons,” is 
available for payment of the sum of $97.50 to the wardroom mess of 
the receiving ship at New York, for subsistence at the rate of $1.50 
per day of Lt. Harold W. Alden, United States Navy, retired, while 
a general court-martial prisoner aboard said ship and subsisted in 
the wardroom mess thereof. 

You state that Lieutenant Alden was subsisted in the wardroom 
mess conducted aboard the receiving ship at New York for a period 
of 65 days (inclusive dates not stated) while in the status of a 
general court-martial prisoner aboard said receiving ship. The ques- 
tion is whether Lieutenant Alden’s subsistence at the rate of $1.50 
per day may be paid from the current appropriation (Miscellaneous 
expenses) under provisions of article 1824, Navy Regulations, pro- 
viding : 

Prisoners embarked in a naval vessel shall be subsisted, and payment shall 
be made by the supply officer to messes for each prisoner subsisted therein at 
the following daily rates: Cabin, $2; wardroom, $1.50; other officers’ messes, $1. 
If not in an officers’ mess, one ration shall be allowed. No other charge shall 
be made, nor shall any person thus subsisted be required to pay any compensa- 
tion to the mess in which he may live. 

The primary meaning of the word “embark” is “to go on board a 
vessel or boat for a voyage” (Webster’s International Dictionary). 
The expression in the quoted regulation “Prisoners embarked in a 
naval vessel” implies the presence of prisoners on board a vessel for 
purpose of transportation. The Navy Regulations have long con- 
tained a provision substantially the same as article 1824, Article 
1498 of the 1870 regulations providing for the subsistence of prison- 
ers on board public vessels contained the following : 

* * * No other charge shall be made nor shall any such person conveyed 


on board such vessels be required to pay the mess in which he may live any 
compensation for subsistence or passage. 
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The word “passage” therein like the word “embarked” in the pres- 
ent regulations clearly indicates a prisoner on board the vessel for 
purposes of transportation. The receiving ship at New York seems 
not to be a ship in commission but is classified as a “shore establish- 
ment.” Page 309, Navy Directory, April 1, 1937. It is obvious that 
article 1824, Navy Regulations, does not apply to a situation where a 
naval prisoner is subsisted in an officers’ mess at a shore station and 
therefore said article has no application to the subsistence of Lieu- 
tenant Alden on the receiving ship at New York (25 Comp. Dec. 459), 

As to the further question whether, notwithstanding article 1824 
of the regulations does not apply, the appropriation “Miscellaneous 
expenses” is otherwise available to pay cost of subsistence of Lieu- 
tenant Alden in the circumstances involved, the answer must be in 
the negative. The decision of November 16, 1914 (71 MS. Comp. 
Dec, 655), to which you refer, states the correct rule. In that case 
the officer concerned reported on board the vessel “under arrest with 
proper guard.” However, he was not a prisoner on board the vessel 
for transportation but only for purposes of trial and while awaiting 
the action of the convening authority. For that reason the regula- 
tion (article 4518, Navy Regulations, 1913, substantially the same as 
article 1824 in the present regulation) was held not applicable. Also 
by reason of the fact that the officer was also in a pay status it was 
held that the mess was not entitled to reimbursement at public expense 
but must look to the officer for the payment of his subsistence. In 
17 Comp. Dec. 743, there was considered the case of a warrant officer 
under arrest and subsisted in the warrant officers’ mess on board the 
U. S. S. Philadelphia and while in such status his appointment was 
revoked. It was held that the officer was personally responsible to the 
mess for his subsistence until his appointment was revoked and there- 
after the appropriation “Pay, miscellaneous” was available to reim- 
burse the mess. 

The rule applied in those decisions applies to all officers in a pay 
status whether or not compensation expressly includes a subsistence 
allowance. It applies to an officer on the retired list ordered to a 
place for general court-martial the same as to officers on the active 
list. The retired officer’s pay is intended to cover his living expenses 
including subsistence. It is not stated that Lieutenant Alden was 
actually under arrest and it is not apparent that anything more than 
an order to appear before the court was necessary, so long as he was 
in a pay status. Whether or not Lieutenant Alden was actually under 
arrest during the period in question, the fact that he is retired does 
not take his case out of the rule applied to officers on the active list. 
So long as he remained in a pay status he must bear the expenses of 
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his own subsistence. In the circumstances appearing, the current 
appropriation “Miscellaneous expenses” is not available to reimburse 
the wardroom mess for the subsistence of Lieutenant Alden during 
the period in question. 


(A-90437) 


ADVERTISING—BIDS—ACCEPTANCE PROCEDURE PENDING RULING 
ON ALLEGED MISTAKE—REPORTING COLLUSIVE BIDS TO JUSTICE 
DEPARTMENT 


Where a bidder alleges error in bid limited in time for acceptance, the sub- 
mission of the matter to the General Accounting Office for determination 
whether the bid should be considered, without prior acceptance and after 
the period for acceptance had expired, is not a compliance with decision 
in 14 Comp. Gen. 612, to the effect that where the time for acceptance is 
not sufficient to permit of final determination of the alleged claim of mis- 
take and the bidder refuses to extend the time he should be notified that 
his bid is aceepted subject to the final action of the Comptroller General 
as to the alleged mistake. 

There is for consideration by Government contracting officers in connection 
with the matter of collusive bids, an opinion of the Attorney General dated 
August 10, 1937, as to their rejection and reporting to the Department of 
Justice for institution of proceedings under the antitrust laws if found 
warranted. 


Acting Comptroller General Elliott to the Secretary of Agriculture, November 
18, 1937: 


There was received November 12 your letter of November 11, 1927, 
as follows: 


Under date of September 30. 1937, the Division of Purchase, Sales and Traffic, 
of this Department, issued bids on invitation U. 8. D. A. #666, for one torsion 
balance for the Bureau of Chemistry and Soils, the bids having been opened at 
2:00 p. m., October 12, 1937. 

Eight bids were received. Seven were identical in price, quoting $75.00, but 
one, the bid of the Chemical Rubber Company, of Cleveland, Ohio, was for 
$70.00. 

The Chemical Rubber Company, in letter dated October 16, which is attached, 
stated that they were withdrawing their bid because of error in quotation, and 
stated that the correct price is $75.00. 

In accordance with the procedure outlined by your office, this case is submitted 
for determination as to whether or not the bid of the Chemical Rubber Company 
is to be considered. 

All papers in connection with the case are enclosed. 


The seven bidders submitting identical bid prices of $75 each were: 


Williams, Brown & Earle, Inc., 918 Chestnut St., Phila., Pa. 
A. H. Thomas Co., W. Wash. Sq., Phila., Pa. 

Fisher Scientific Co., Pittsburgh, Pa. 

Eimer & Amend, 3rd Ave., 18th to 19th Sts., New York, N. Y. 
Central Scientific Co., 1700 Irving Park Bivd., Chicago, ILL. 
Torsion Balance Co., 92 Reade St., New York, N. Y. 

Heil Corporation, St. Louis, Mo. 


The letter of October 16, 1937, from the Chemical Rubber Co., with 
reference to its bid price of $70, is as follows: 


We wish to inform you that we are withdrawing our bid on a torsion balance 
as specified in your proposal No. 666 
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We quoted the price in error on this item—the correct price being $75.00. 
We regret this error on this quotation, but it is necessary for us to withdraw 
it for obvious reasons. 


Trusting that this will not inconvenience you in any way, we are-——- 

The bidder specified in its bid that the bid was for acceptance within 
30 days from the date of opening. The bids were opened October 12, 
1937. Not only has the bid not been accepted but the papers were not 
received in this office until after the period for acceptance had expired. 
See 14 Comp. Gen. 612. Had the bid been accepted within the time 
allowed therefor—there being no proof of bona fide error—the bidder 
would have been entitled to no relief. See Scott v. United States, 44 
Ct. Cls. 524; American Water Softener Co. vy. United States, 50 Ct. 
Cls. 209. 

In this connection your attention is invited to an opinion of the 
Attorney General dated August 10, 1937, as to the duty of a contract- 
ing officer to reject collusive bids with possible advisability of report- 
ing them to the Department of Justice to the end that proceedings 
under the antitrust laws may be instituted if after full investigation 
by said Department it should deem such proceedings warranted. 

The papers are returned. 


(A-89734) 


CONTRACTS—SPECIFICATIONS—NECESSITY FOR DEFINITENESS, AND 
AWARDS BASED ON ADVERTISED REQUIREMENTS 


The public welfare, as well as the protection of public agencies and officers 
against temptation and opportunity for fraud, unfairness, and favoritism, 
requires that the purchase of supplies, etc., be on the basis of definite 
specifications, and, that awards be made on the basis of the advertised 
specifications and not to a bidder failing to meet the specifications merely 
because his bid is low and it is administratively thought the article offered 
would suffice, 

Where the advertised specifications set out a definite requirement which it is 
variously contended is not met by the articles offered by respective bidders, 
and it is determined that while the article offered by the low bidder does 
not meet the specifications, it may suffice to meet the actual need, it is for 
administrative consideration whether the article of another bidder does 
meet the specifications and, if so, whether it should be accepted, or whether 
there should be rejection of all bids and readvertisement of the specifications 
so revised as to more clearly state the actual need. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, November 19, 1937: 


There has been received your report of November 3, 1937, in con- 
nection with the protest of the Badger Meter Manufacturing Co. 
against acceptance of a bid lower than its bid upon certain water 
meters. ‘ 

The protest appears to have been based upon that paragraph 16 of 
the specifications required 

Register bores.—All register boxes shall be provided with a cover or lid, said 


cover to be recessed and lap over the box to prevent the accumulation of dirt 
on the glass. The glass shall be inserted in the box from the inside and securely 
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held in place without the use of putty or pins. All register boxes shall be pro- 
vided with a water escape hole 14-inch in diameter, said hole to be so placed that 
the change gears or register mechanism cannot be tampered with. All register 
box screws shall be provided with a seal-wire hole, said hole to be not less than 
dy’’ in diameter. 


and it is asserted that the water escape hole of the sample meter of 
the low bidder does not prevent tampering. 
You report upon the protest as follows: 


There has been received your letter of October 22, 1937, quoting a letter of 
protest received by you dated October 18, 1937, from the Badger Meter Manu- 
facturing Company, 2357 North 30th Street, Milwaukee, Wisconsin, to the award 
of a contract to the lowest bidder for furnishing approximately 8,000 %-inch 
water mefers under proposals received September 27, 1937. 

In response to these proposals seven bids were received, the lowest of which 
was the Worthington-Gamon Meter Company, which was $5.70 each, or a gross 
bid of $45,600, whereas the second low bidder, the Badger Meter Manufacturing 
Company, proposed to furnish meters at $6.14 each, or $49,120, less 2%-—20 days 
(net $6.02 each, or $48,137.60) or $3,537.60 net higher than its competitor based 
upon the estimated quantity. The award was made to the Worthington-Gamon 
Meter Company, October 15, 1937, but the execution of a formal contract awaits 
your decision in this matter. 

The contention of the protestant is that the low bid does not comply with 
paragraph 12 of the instructions to bidders and paragraphs 16 and 23 of the 
specifications, neither of which is quoted in full by the Badger Meter Manu- 
facturing Company. For example, paragraph 12 of the instructions to bidders 
gives the Commissioners the right to reject any and all proposals or parts of 
proposals, and to waive any informality, defect, or irregularity in the proposal 
not in violation of law whenever such rejection or waiver is to the interest of 
the District of Columbia. However, the Commissioners feel that the low bidder 
literally complied in every detail with the requirements of the specifications. 
The principal contention of the Badger Meter Manufacturing Company is that 
the meter offered by the low bidder does not comply with the requirements of 
paragraph 16 of the specifications in that the change gears or register mech- 
anism can be tampered with. The protestant claims that tests disclose “that 
by inserting a wire or small screw driver, etc., the change gears can be tampered 
with to the extent of mutilating the speed of the change gears, and further, 
the change gears can be forced out of mesh, thereby causing the meter to cease 
registering, * * * whereas it is impossible to tamper with the change gears 
of the Badger Meter because of the protective plate.” 

In its memorandum of October 21, 1937, it is pointed out that “the sample 
meter we submitted with our bid provides a 4%-inch water escape hole in the 
register box. It was also placed so that it was impossible to tamper with the 
change gear or registration mechanism. To comply with these specifications it 
was necessary for us to construct our sample meter as we did. Had we known 
that certain parts of these specifications would not be enforced, we could have 
submitted a lower price on these meters.” It is also indicated that “at a con- 
ference with Mr. Carl Robbard of the Water Division Pumping Station, Bryant 
Street, he agreed with us that you could tamper with the change gear and 
register mechanism of the low bidder’s meter, and further stated that it was 
also possible to tamper with the gears of the registering mechanism of our 
meter through the %-inch water escape hole in the register box by taking a 
sharp instrument and a hammer and driving the sharp instrument through the 
protective plate. This method we do not believe could be called tampering, but 
wilfully destroying.” 

The Commissioners do not believe that the language employed here was 
intended to prevent the wilful destruction of Government property as no means 
can be devised whereby criminals can ‘be prevented from wilfully destroying 
property. It is necessary, of course, that the register box have an escape hole, 
and when it is placed under the box, it is difficult, if not impossible, especially 
when the meter is installed in a trench or below the surface, for anyone to 
tamper with it. Of course when they are installed in a home or a public place, 
the fact that the hole is placed under the register box makes it difficult to 
locate and tamper with. This was the purpose of requiring that the hole be 
placed where it would be inaccessible and difficult to reach the mechanism. 
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The particular language employed in the specifications is taken from page 2 
of the standard specifications for cold water meters adopted by the American 
Water Works Association and the New England Water Works Association in 
1921. It is as follows: 

“* * * All register boxes shall be provided with a water escape hole 4 
inch in diameter, said hole to be so placed that the change gears or register 
mechanism cannot be tampered with. * * *” 

The phrase “to tamper with” is defined by Webster as, “to meddle, to busy 
one’s self rashly ; to try trifling or foolish experiments; to meddle so far as to 
alter a thing; to make changes without right.” 

The drain hole in the sample meter submitted by the Badger Meter Manufac- 
turing Company is placed relatively in the same position as that of the meter 
offered by the low bidder, with a thin metal guard which would not prevent 
tampering with the change gears as a hole may be punched through the guard, 
it may be bent away from the drain hole, or packed with cotton or other sub- 
stance, or the gears may be reached with a bent wire. 

it is important to note that the literature submitted by the Badger Meter Man- 
ufacturing Company fails to disclose any evidence of the register containing a 
metal disc. In fact it is the same type of meter which the company has sub- 
mitted in competition with other meters for similar service in the past, and in 
this connection the protestant has referred to the fact that in September 1931 the 
company submitted a quotation on 6,000 water meters on which they alleged 
that they were low bidders, and that the award was “rejected on the ground 
that it did not comply with the specifications in that the upper bearing of the 
lower drive spindle in the intermediate gear train was not bushed through the 
entire length of the bearing surface.” This question was the subject of a letter 
to you dated November 17, 1931, which resulted in your office advising the 
Badger Meter Manufacturing Company, under date of November 20, 1931, that 
“no further action by this office in the matter seems required,” and the Commis- 
sioners were so advised under the same date (A-39342). 

The specifications in this particular case also contained the language “all 
register compartments shall be provided with water escape holes, 44 inch in 
diameter, so placed that the change gear or register mechanism cannot be tam- 
pered with.” The Badger Manufacturing Company did not direct its protest to 
this language. The same is true with respect to the 900 water meters delivered 
under proposals received May 28, 1937, referred to by the protestant. Its bid 
in that case was rejected on the ground that the first and second gears of the 
intermediate gear train had less than 344 of an inch space, or width, and that the 
meter failed to meet the requirements of the registry tests at the rate of flow of 
two gallons per minute. Here again no point was raised by the Badger Meter 
Manufacturing Company that a guard should be provided to prevent the meter 
boxes from being tampered with. 

Many of the municipalities have accepted Worthington-Gamon meters as 
complying with this “tamper-proof” clause, as has the District of Columbia on 
all previous occasions. 

The “tamper-proof” characteristics of any meter are relative. It is of 
course entirely possible, though not probable, that either the Worthington- 
Gamon or the Badger could be tampered with to the extent of injury to a 
part. In the case of the Badger meter this could be effetced by forcing into the 
register box melted paraffin, cotton waste, small bent wires, or by forcing a 
sharp instrument against the bell so as to either penetrate it or push it aside. 
On prior bidding and before the Badger Meter Manufacturing Company included 
the “protective bell” the “tamper-proof” characteristics of the Badger meter 
were not questioned by the District. 

There is little probability that the District of Columbia could justify the 
award to other than the low bidder even if it undertook to do so, based on 
the technicality as to “tamper-proof” characteristics, The District’s engineer 
aide in charge of meters reports that from his experience there is no record 
of tampering with District-owned meters having similar physical characteristics 
to that offered by the Worthington-Gamon Company. The District's experience 
in this regard covers approximately 86,000 meters in use over a long period of 
time. 

We think that the facts in this case are somewhat similar to those related 
in your letter to the Commissioners of the District of Columbia under date of 
May 5, 1936 (A-70697). You will recall in that case award was made to the 
low bidder, Fairbanks, Morse and Company, for the furnishing of two 25- 
million-gallon pumping units to the Bryant Street pumping station. You con- 
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eluded that “if a particular meter-driven centrifugal pump will answer the 
needs of the service by satisfactorily performing the service required, it would 
not appear essential whether the meters are of the welded steel or cast iron 
or box section design, or of some other design.” 

Without attempting to place an estimate as to the cost of the particular guard 
disclosed by the sample submitted, we feel that it is safe to say that its cost, 
or its value for that matter, would not anywhere near justify an expenditure 
of 32 cents each more than the low bid price, and while its bid meets all the 
requirements of the specifications, as did all other bidders, none of which except 
the Badger Meter Manufacturing Company supplying the guard, in our opinion 
there appears to be no legal justification for the rejection of the low bid. 

As requested by you, there are enclosed the original bid of the Badger Meter 
Manufacturing Company, the original bid of the Worthington-Gamon Meter 
Company, accompanied by samples of meters of the Badger Meter Manufac- 
turing Company and the Worthington-Gamon Meter Company, and in order 
that a formal contract may be entered into, it is requested that the bids be 
returned with your decision in the matter. There is also enclosed a transcript 
of a hearing held in the matter on October 27, 1937, before a committee of 
District officials. 


The immediate issue is upon the stipulation of paragraph 16 of the 
specifications that the water-escape hole shall be so placed “that the 
change gears or register mechanism cannot be tampered with.” Your 
report states that “the low bidder literally complied in every detail 
with the requirements of the specifications” and also that the bid of 
the protestant “meets all the requirements of the specifications, as 
did all other bidders.” It may be observed here, however, that 
beyond the stipulation as to placing the escape hole that it shall be 
“so placed that the change gears or register mechanism cannot be 
tampered with” there is no detail in the specification how or where 
the hole shall be placed to accomplish nontampering. It leaves to 
the bidder how and where to place the escape hole and in that con- 
nection it is proper to quote from what was said by this office in 11 
Comp. Gen. 220, at page 222: 


' Attention in this connection is invited to Hannan v. Board of Education, 30 
L. R. A., N. 8. 214, 231, where the court declared invalid a contract which had 
been let on the basis of the principal designs being submitted by the bidders. 
The court in the course of its opinion referred to a number of cases and there 
has been collected in a note to the decision a number of other cases which are 
generally to the effect that under a law requiring advertisement for bids and 
the letting of contracts to the lowest responsible bidders, there must be offered 
to all bidders a definite basis for competition. The court referred to a cited 
Wisconsin case where the supreme court of that State had held that such 
specifications required “a plunger in the dark” and it was stated in the Hannay 
case the public contracting must be on the basis of definite specifications offered 
to all bidders, the contract awarded to the lowest responsible bidder, and that: 

“* * * The boards and public agencies intrusted with the important 
and responsible duties of selecting the materials, deciding upon the character of 
the work, letting the contracts, and spending this money, should be surrounded by 
every reasonable safeguard possible. This should be done not only for the safety 
of the funds and the public welfare, but for their own protection. They are 
seldom engaged because of any peculiar training or fitness they possess over that 
common to all, and their compensation is frequently wholly inadequate to cover 
the time and energy they are required to bring to their labor. Under these 
circumstances a requirement that shall fix in advance upon certain definite plans 
and specifications or propositions to be considered, and then submit those for open 
competition upon sealed proposals, the contract then to be awarded in an 
impartial way to the lowest responsible bidder, will tend to remove them from 
temptation and opportunity for fraud or favoritism. It will do more; it will ma- 
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terially assist in removing suspicion of unfairness and favoritism, and relieve 
honest men upon whom these duties devolve of unjust charges.” 

Apparently in the instant matter the specification drawn for the 
District expressed nothing definite to accomplish the need in this par- 
ticular and can be said to have left the placing of the escape hole to 
the bidder. The outcome is apparent—a questioning by the bidders 
of what is accomplished by the respective meters as in the matter 
before us. 

Merely putting the escape hole in the register box suggests in itself 
it would expose to tampering the change gears or register mechanism ; 
and hence one would ordinarily understand from the requirement of 
placing the escape hole, that something else may be necessary to over- 
come tampering and not merely finding a place for the escape hole. 
Necessarily there cannot be controlling what has been done or ac- 
cepted in the past as a compliance with the specification in heretofore 
purchasing meters. Lack of enforcement of a specification does not 
preclude inquiring into what is the requirement when brought into 
question and be in issue as in the instant matter here. So also, the 
reported fact that there have been no known tamperings does not 
argue for such a meter as is now in question being a compliance with 
the specification. 

Simply stated, the low bidder has an escape hole in the register 
box which it is questioned will reasonably overcome tampering— 
and that it can be tampered with through inserting a wire or slim 
screw driver so as to affect the speed of the change gears or force them 
out of mesh so as to cease registering. This seems to be conceded 
and we may properly conclude that the placing of the escape hole 
on the low bidder’s meter does not in itself preclude tampering. 

The protesting bidder has similarly placed the escape hole in the 
register box and has within the register box a metal guard to pre- 
vent tampering through the escape hole, but this it is claimed can be 
tampered with by taking a sharp instrument and hammer and driving 
the instrument through the protective plate; and also besides punch- 
ing through that guard it can be bent away from the hole or packed 
with cotton or other substance, or the gears may be reached with a 
bent wire. This, however, is very properly classed as a destructive act 
and one can readily see that if that destructive extreme is necessary 
to accomplish so-called tampering then more immediate tampering ac- 
tion on the meter could be taken by directly striking the meter and by 
force destroy it. It can be seen that the stated parallels of tampering 
sought to be drawn are not equal or applicable as to these respective 
meters. 

It must follow from what has been said that the specification upon 
which bids were asked must be considered as stating a need, and 
unless the involved specification is to be considered a mere gesture, 
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a contract with the so-called low bidder would not be proper and must 
be questioned. 

The sample meter of the second low bidder suggests for the con- 
sideration of the Commissioners whether it presents a meter with 
such a showing of control over tampering that all bids should be 
rejected and new bids asked on a meter in which the specifications will 
be administratively clearly stated setting forth the place of the water 
escape hole and the preventatives of tampering; or that there be 
accepted the said second low bid; as to either of which action affirma- 
tively taken, this office would not be required to object. 

You are advised accordingly. There are returned the original bid 
of the Badger Meter Manufacturing Co., the original bid of the 
Worthington-Gamon Meter Co., accompanied by samples of meters 
of the Badger Meter Manufacturing Co. and the Worthington-Gamon 
Meter Co, 


(A-90012) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—TRANSFERS— 
APPOINTMENT PENDING REINSTATEMENT IN PERMANENT CLASSI- 
FIED STATUS 
































An employee who was separated from a permanent position in one agency and 
given an appointment in another agency, effective after 2 nonwork days 
had intervened, pending, his reinstatement or appointment in a permanent 
classified status, is entitled as a permanent employee for leave purposes to 
a transfer of the sick leave credit earned in the position from which sep- 
arated, provided the termination date of the appointment is not fixed 
therein, there having been no break in service within the meaning of the 
Uniform Leave Regulations because of the 2 intervening nonwork days, 
but if the termination date of the appointment was fixed therein at a date 
not to exceed 6 months after the date thereof, the employee would be 
temporary for leave purposes and the transfer of the sick leave credit not 
authorized. 


— ere General Elliott to the Secretary of War, November 20, 


Your letter of October 27, 1937, is as follows: 


Mr. Herbert E. Ahrens was employed as assistant engineer appraiser by the 
Federal Land Bank of Louisville from December 1, 1933, to February 20, 1937, 
when his employment was terminated without prejudice because of reduction in 
force. Advance notice of impending separation was given him by letter dated 
February 13, 1937, and he applied to the district engineer, Louisville, Kentucky, 
for employment in the Louisville district of the Engineer. Department. 

The district engineer, Louisville, selected him for a position of assistant 
engineer (civil), P-2, at $2,600 per annum, but because of the short time 
remaining before the date of proposed separation from the Federal land bank, 
the employment was not arranged by obtaining advance authority for transfer. 
Instead, his discharge from the Federal land bank was allowed to take effect, 
and following the discharge on February 20, 1937, he was given employment 
in temporary status in the Louisville district of the Engineer Department, 
effective February 23, 1937, pending reinstatement. Recommendation for rein- 
statement was submitted and reinstatement in classified status actually was 
effected on May 3, 1987, the date on which he subscribed to oath of office under 
instrument of reinstatement. 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 415 


February 21 and 22, 1937, were non-work days. There was, therefore, no 
actual break in the employment of Mr. Ahrens. 

Mr. Ahrens had received all accumulated and accrued annual leave through 
February 20, 1937, the date of his separation from the Federal land bank, but 
at that time there remained to his credit 834 days sick leave. 

Your decision (A-80859) dated October 21, 1936, indicates that where an 
employee is transferred or reappointed to a temporary position, credit for any 
leave standing to his credit at the time of transfer or reinstatement may not 
be transferred with him. However, it is not clear to this office as to whether an 
employee who is carried in temporary status in the technical sense under civil 
service rules, pending action on recommendation for his reinstatement in 
permanent classified status to a position in which employment will be of 
indefinite duration, is to be regarded as employment in a temporary position 
within the meaning of the decision above mentioned. A ruling, therefore, is 
requested as to whether, in the case herein described, credit for the sick leave 
may properly be transferred. 


Sections 8 and 17 of Uniform Sick Leave Regulations provide as 
follows: 


Spo. 8. Employees transferred or reappointed without break in service from 
one permanent position to another permanent position within the same or a 
different governmental agency shall be credited with accumulated sick leave 
and charged with sick leave previously advanced in excess of that accumulated 
at the time of transfer. 

~ cd + » x * ~ 


Sec. 17. Temporary employees shall be entitled to 144 days of sick leave for 
each month of service, but shall not be entitled to an advance of sick leave. 
Sick leave accumulated during temporary appointment shall be credited to an 
employee who receives a permanent appointment in the same governmental 
agency without break in service but shall not be transferable elsewhere under 
any circumstances. For sick leave purposes, those who are appointed for 
definite periods of time not exceeding 6 months will be considered temporary 
employees. 


The same definition of a temporary employee for leave purposes 
appears in the uniform annual leave regulations and has been given 
consideration in a number of decisions of this office. See 16 Comp. 
Gen. 264; id. 678; id. 934. In the last cited decision it was held 
(quoting from the syllabus) : 


For annual and sick leave of absence purposes under the acts of March 14, 
1936, 49 Stat. 1161 and 1162, and regulations issued thereunder, employees are 
either permanent or temporary, depending upon the terms of their appoint- 
ment. If the termination of their employment is not fixed in advance, and 
stated in the appointment or contract of employment, the employees are 
permanent for leave purposes whether their actual service is more or less than 
six months and they are entitled to 24% days’ annual leave, exclusive of Sundays 
and holidays, for each full month of service, but if the termination of the 
employment is fixed in advance at a date not exceeding six months from effec- 
tive date of appointment, and stated in the appointment or contract of employ- 
ment, the employees are temporary for leave purposes and are entitled to 2% 
days’ annual leave, inclusive of Sundays and holidays, for each full month of 
service. 

Where, notwithstanding it is known in advance that short-term employees 
will not serve six months, the termination date of employment is uncertain and 
is not fixed and stated in the appointment, such employees must be regarded as 
permanent for leave purposes, but if the appointments or contracts of employ- 
meut fix a period of employment “not to exceed 6 months,” even though the 
exact date of termination is not stated, such employees must be regarded as 
temporary for leave purposes. 


Your letter does not state the terms of the appointment or employ- 
ment of February 23, 1937, in the Louisville district of the Engineer 
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Department, pending the reinstatement or permanent appointment. 
If the termination date thereof was not fixed and stated in the ap- 
pointment or contract of employment, the employee should be regarded 
as a permanent employee during that period for leave purposes and 
the sick leave credit earned as a permanent employee with the Federal 
land bank may be transferred, there having been no break in service 
by reason of the two intervening nonwork days, February 21 and 22, 
1937. 16 Comp. Gen. 212. 

However, if the termination date was fixed and stated in the ap- 
pointment or contract of employment of February 23, 1937, at a date 
not to exceed 6 months thereafter, the employee should be regarded 
as having been temporary and the transfer of sick leave credit is not 
authorized. 


(A-90411) 


CONTRACTS—MISTAKES—BIDS—AWARD PROCEDURE AND EVIDENCE 
REQUIRED TO ESTABLISH AMOUNT OF ERROR 





Where a bidder, prior to award, alleged a mistake in its low bid to do certain 
construction work, and the disparity between its bid and the other bids, 
together with the circumstance that its bid was substantially below the prior 
estimate of cost whereas the other bids were substantially above such esti- 
mate, warrant the conclusion that a bona fide mistake was made, the bid may 
be allowed to be withdrawn without forfeiture of the bid security, but the 
allegation of mistake may not be accepted as establishing the amount of 
the mistake and, if instead of withdrawal of the erroneous bid, the bidder 
seeks a correction thereof, there should be submitted to the General Account- 
ing Office for consideration the sworn statement of the low bidder show- 
ing in detail what mistake was made and how it occurred, together with 
the sworn original work and estimate sheets, etc., relied upon to establish 
the exact amount which was intended to be bid. 15 Comp. Gen. 1049, 
distinguished. 

’ Where, after a proper determination of a bona fide mistake in a low bid, the 

low bidder withdraws the erroneous bid, or is unable satisfactorily to estab- 

lish the amount it intended to bid so as to authorize a correction, all the 
bids may be rejected and the contract readvertised, or, where the difference 
between the low bid and the second low bid is relatively small, the General 

Accounting Office would not be required to object to acceptance of the second 

low bid, if it be administratively considered that such action would be as 

advantageous to the United States as readvertising the contract. 


7. Comptroller General Elliott to the Secretary of War, November 20, 






















I have your letter of November 9, 1937, as follows: 


The accompanying report of the district engineer, Baltimore, Maryland, with 
respect to bids received for the construction of one 50-foot inspection boat, ab- 
stract of the proposals received, together with the bids and pertinent papers, are 
forwarded for decision by your office in regard to the alleged error made by the 
Higgins Industries, Inc., New Orleans, Louisiana. 

It is the contention of this bidder that in the consolidation of the estimated 
cost the item of overhead and insurance amounting to $9,875.27 was not added 
in the bid price of $29,900. An examination of the other bids received indicates 
to this Department that an error was made, since the bid of the Higgins Indus- 
tries, Inc., is out of line with the other bids received, four of which range in 
price from $42,228 to $49,500. The bid of the Higgins Industries, Inc., as sub- 
mitted, $29,900, will be increased to $39,775.27 if the claim of error is allowed. 
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This amount will be less than the second low bid submitted by the Spedden 
Shipbuilding Co., Inc., Baltimore, Maryland,“in the amount of $42,228. The 
addition of $600 for adjustment in time of completion will not affect the relative 
standing of the two bids. It is recommended that this Department be authorized 
to correct the proposal of the Higgins Industries, Inc., in accordance with the 
claim of that bidder. 

The return of the accompanying papers is requested when they have served 
your requirements. 


The district engineer’s report states, inter alia, that the prior esti- 
mate of the Engineer Office of the cost of the boat was $35,000. 
The abstract of bids shows the following bids were received : 


After evaluation 
Amount for performance 
time 





ns Industries, Ine $30, 500 
Dominion Marine Ry. Corp 
Speddon Shipbuilding Co 
Same (alternate) 
Same (alternate) 
American Car & Foundry Co 
Same (alternate) 54, 193 56, 143 


A letter dated October 12, 1937, from Higgins Industries, Inc., 
the low bidder, alleging error in its bid and describing the cir- 
cumstances under which it occurred, is as follows: 


At 4:20 p. m., October 11th, we received your wire reading: 

“Re bid will engine fifty foot inspection boat have Lanova cylinder head.” 

We promptly replied, advising that the Buda Diesel engine, Model 1742, would 
be furnished in the type of Lanova cylinder head. 

Your telegram giving evidence that our bid was under consideration, the 
undersigned, president of this company, made a review and an analysis of the 
bid, as submitted, and on the estimates as compiled. 

On a recheck of the work sheets and their consolidation, it was discovered 
that an error had been made, and in the consolidation of the cost, the estimate 
and computation of overhead and insurance in the amount of $9,875.27 had not 
been added and included within the price bid. 

We confirm a long distance call, held today at 12:15, the undersigned speak- 
ing to Mr. Doyle, senior engineer, advising him of our discovery of this over- 
sight and mistake. 

We now wish to formally bring to your attention the fact of this error: 
Our bid should have been in the amount of $39,792.82. The actual computation 
of cost and selling price shown by our work. sheets, exclusive of overhead and 
insurance, was in fact, $29,917.55, but the department concerned when making 
up the bid eliminated the $17.55, in order to make the bid in a round figure, i. e., 
$29,900.00. In order that this advice be exact, we are advising you of this to 
reveal why our bid should have been, with the additions of the cost of overhead 
and insurance, the amount of $39,792.82. 

Inasmuch as our bid was in the even figure of $29,900.00, and the amount of 
overhead and insurance being $9,875.27, this amount overlooked would have 
left the bid as submitted, with overhead and insurance added, $39,775.27. 

We solicit that you consider this letter as calling our error and oversight to 
your attention, and the amount overlooked, i. e., $9,875.27. 

We here wish to state that it is humiliating to have to confess this error and 
call it to your attention, This firm is responsible, morally and financially, and 
it is our intent on receipt of the contract, when awarded, to have bid properly 
accompanied by bid bond, and will in due course follow with performance bond, 
and we will perform to contract, in accordance with the full spirit and intent. 
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In further extenuation of our engineering department in committing this 
error, it may be in order to recite: 

We were first made aware of the invitation to bid by an advertisement in 
the Government Advertiser. We find that we wrote your district under date of 
September 24th, requesting copies of specifications and the opportunity of quot- 
ing your district thereon. We are presuming that we received the specifications 
on or about September 28th or 29th. 

During this time we have been moving into offices in new and larger quar- 
ters, and during the course of the moving, on October 2nd, New Orleans was 
subjected to unprecedented rainfall exceeeding 14 inches, inundating the city 
in places, and causing great disruption in the new building, particularly in the 
engineering and drafting departments. The engineering staff was at that time 
taxed, and unquestionably, the turmoil and the mental conditions of our em- 
ployees, and the short time available to prepare the formalities of the bid, 
contributed to the error. 

All of the work sheets are extensive, accurate, complete, and are available 
for inspection. The consolidation sheets are complete and available for sub- 
stantiation of the circumstances surrounding the error. Final consolidation tab 
shows the calculations for overhead and insurance, but does not include the 
amounts computed. 

As business was disrupted in the city for days after the rainfall, and as de- 
livery of mail and correspondence was difficult, it is quite understandable how 
the error, under the pressure, occurred. 

Bid bonds were secured for the limit of allowable time, and in order that bids 
go forward to be received by your office before the opening hour, same had to be 
sent by air mail. 

It is regretted that before sending the bid, the opportunity had not been taken 
to recheck same. We confess this error and oversight, and we trust that within 
the limitations imposed that consideration will be given to this obvious error. 

Regardless of our calling this to your attention, and to establish and maintain 
our responsibility, we are willing and desirous of going through with the con- 
tract in a proper and correct manner. 


It is understood that no award of contract has been made on the 
bids and that no contract has been entered into with the low bidder, 
but that the matter is still open before the district engineer for con- 
sideration. Compare 15 Comp. Gen. 1049. 

The disparity between the low bid and the other bids, together with 
the circumstance that the low bid was substantially below the prior 
estimate of the cost of the boat, whereas the next low bid and all others 
were substantially above such estimate, sufficiently warrants the con- 
clusion, prima facie, that such a bona fide mistake was made by the 
low bidder as to authorize the withdrawal of the low bid without 
forfeiture of the bid security. 

The allegation of the low bidder may not be accepted, however, as 
establishing the amount of the mistake, and if, instead of withdrawal 
of the erroneous bid, the low bidder seeks a correction thereof to in- 
clude the amount erroneously omitted, there should be submitted to 
this office for consideration the sworn statement of the low bidder 
showing in detail what mistake was made and how it occurred, together 
with the sworn original work and estimate sheets, etc., relied upon to 
establish the exact amount which was intended to be bid. See 8 Comp. 
Gen. 397 ; 16 id. 1938. , 

If the low bidder withdraws its mistaken bid, or is unable satis- 
factorily to establish the amount it intended to bid so as to authorize a 
correction, all the bids may be rejected and the contract readvertised, 
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or, in view of the relatively small difference between the amount 
which the low bidder alleges it intended to bid and the actual amount 
of the second low bid—something less than $2,000, or less than 5 per 
centum, after evaluation for performance time—this office would not 
be required to object to acceptance of the second low bid, if it be admin- 
istratively considered that such action would be as advantageous to 
the United States as readvertising the contract. 

The facts of this case clearly distinguish it from the case involved 
in decision of June 3, 1936, 15 Comp. Gen. 1049. In that case not only 
was the disparity in the bids insufficient to warrant the conclusion that 
a bona fide mistake had been made in the bid, but the bid had been 
accepted in good faith and a formal contract executed, and what was 
sought was not the withdrawal or correction of an open bid, but a 
reformation or rescission of the contract. 

The papers transmitted with your letter will be retained here pend- 
ing information as to whether the low bidder elects to withdraw its 
mistaken bid or to attempt to establish by acceptable evidence the 
exact amount it intended to bid. 


' (A-90466) 


INSURANCE—GOVERNMENT LOSSES IN SHIPMENT ACT—TRANSPOR- 
TATION OF GOVERNMENT EQUIPMENT IN EMPLOYEE’S AUTO- 
MOBILE—REPLACEMENT SOURCE IN CASE OF LOSS 


The transportation of dioramas, projectors, photographic equipment, and elec- 
trical demonstration materials in the automobile of an employee of the Rural 
Electrification Administration in a travel status for demonstration pur- 
poses en route, is not “shipment” within the meaning of the Government 
Losses in Shipment Act of July 8, 1937, 50 Stat. 479, providing for insur- 
ance of valuables in shipment under certain circumstances and conditions, 
although such articles would appear to constitute “valuables.” 

Any replacement of materials or equipment lost under conditions which do not 
bring it under the terms of the Government Losses in Shipment Act of 
July 8, 1937, 50 Stat. 479, providing for insurance of valuables in shipment 
under certain conditions, must be at the expense of the department or es- 
tablishment involved and is chargeable to a current appropriation other- 
wise available for the procurement of such materials or equipment under 
the general rule that, in the absence of a statute authorizing the payment 
of insurance premiums, appropriated moneys are not available for such 
premiums on Government-owned property—the Federal Government assum- 
ing its own risks against losses in that respect. 


Acting Comptroller General Elliott to the Administrator, Rural Electrification 
Administration, November 20, 1937: 


Your letter of November 12, 1937, is as follows: 


The Rural Electrification Administration desires guidance on the regulation 
dated July 16, 1937, prescribed jointly by the Secretary of the Treasury and the 
Postmaster General and approved by the President, pursuant to section 1 of the 
“Government Losses in Shipment Act,” Public No. 192, 75th Congress, First 
Session. 

Our attention has been directed to the following provisions of section 4 of the 


act: 
“On and after the effective date of the regulations prescribed under section 
1, no executive department, independent establishmeut, agency, wholly owned 
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corporation, officer, or employee shall expend any money, or incur any obliga- 
tion, for insurance, or for the payment of premiums on insurance, against loss, 
destruction, or damage in the shipment of valuables except as specifically author- 
ized by the Secretary of the Treasury. ‘The Secretary of the Treasury may 
give such authorization if he shall find that the risk of loss, destruction, or 
damage in such shipment cannot be adequately guarded against by the facilities 
of the United States or that the circumstances are such that adequate replace- 
ment cannot be provided under this act.” 

Under date of August 5th, we wrote the Division of Deposits, Treasury 
Department, asking them to grant us an exception on certain articles which 
are transported for use in the field, and which we have insured in the past. To 
date, we have received no opinion on this matter, but have been informed that 
it is in the process of being determined. 

Another situation has arisen, the solution for which we feel lies within your 
power: In connection with the Rural Electrification Administration’s load build- 
ing program, many of our field employees travel in their personally owned auto- 
mobiles, and ¢arry with them valuable equipment for demonstration purposes. 
Since this equipment belongs to our agency, we feel that some steps should be 
taken to protect our property in case of loss or destruction. 

Under the regulations governing the shipment of valuables pursuant to the 
Government Losses in Shipment Act; Treasury Department Circular No. 576 
and Post Office Department Circular No. REG 1, dated July 16, 1937, the term 
“valuables” is defined as “any article or thing * * * which is of or is simi- 
lar to a class or kind of article or thing or representative of value which it has 
been the practice heretofore of the United States to insure, us the insured party, 
* * *” and the term “shipment” is defined as “the transportation or the 
effecting of transportation of valuables without limitation as to the means 
or facilities used * * *.” 

The question hereby certified for your opinion is as follows: Do such articles 
as dioramas, projectors, photographic equipment, and electrical demonstration 
materials constitute valuables in shipment when carried from one place té 
another via personally owned automobiles of field employees, so as to fall within 
the provisions of the Government Losses in Shipment Act? If your auswer 
be in the affirmative, to what facilities of the United States may we look for 
adequate replacement in case of loss or destruction? 


Section 7 of the Government Losses in Shipment Act, approved 
July 8, 1937, Public, No. 192, 50 Stat. 479, provides: 


For the purposes of this act— 

(a) The term “valuables” means any article or thing or representative of 
-value in which the United States has any interest, or in connection with which 
it has any obligation or responsibility, direct or indirect, and which is of, 
or is similar to, a class or kind of article or thing or representative of value 
which it has been the practice heretofore of the United States to insure as the 
insured party, against loss, destruction, or damage in shipment, and includes, 
but is not limited to, coin, specie, bullion, currency, bonds, coupons, debentures, 
bills, notes, certificates of indebtedness, certificates of deposit, mortgages, as- 
signments, certificates of stock, warehouse receipts, checks, trust receipts, war- 
rants, stamps, and any other securities, papers, or materials of value, whether 
complete, incomplete, mutilated, in definitive form, or represented by interim 
documents; the term “United States” as used in this subsection means the 
United States or any of its executive departments, independent establishments, 
agencies, wholly owned corporations, officers, or employees ; 

(b) The term “shipment” means .the transportation, or the effecting of 
transportation, of valuables, without limitation as to the means or facilities 
used or by which the transportation is effected or the person to whom it is 
made and includes, but is not limited to, shipments made to any executive 
department, independent establishment, agency, wholly or partly owned corpora- 
tion, officer, or employee of the United States, or any person acting on his or its 
behalf or at his or its direction. 


While the materials and equipment referred to in your submission 
would appear to constitute “valuables,” their transportation in the 
automobile of an employee in a travel status for demonstration pur- 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 421 


poses en route could hardly be considered as “in shipment” within 
the provisions of the statute. 

In the absence of a statute authorizing the payment of insurance 
premiums, the general rule for years has been that appropriated 
moneys are not available for insurance premiums on Government- 
owned property, the Federal Government assuming its own risks 
against losses in that respect. Accordingly, any replacement of 
equipment lost under conditions which do not bring it under the 
terms of the Government Losses in Shipment Act, must be at the 
expense of your administration and chargeable to a current appro- 
priation otherwise available for the procurement of such materials 
or equipment. 


(A-90534) 


APPROPRIATIONS — FEDERAL POWER COMMISSION — AVAILABILITY 
FOR EXPENSES OF PARTICIPATION OF FEDERAL REPRESENTATIVE 
IN STATE WATER SUPPLY NEGOTIATIONS 


The regular appropriation of the Federal Power Commission is available for 
expenses in carrying out the duties of one of its officers appointed by the 
President as the representative of the United States in negotiations au- 
thorized by the act of August 2, 1987, 50 Stat. 551, between the States 
of Wyoming and Montana as to the division of the waters of the Yellow- 
stone River, provided the activities of the Government representative under 
said act are within the general scope of the authorized duties vested in 
the Federal Power Commission by law. 


Acting Comptroller General Elliott to the Acting Chairman, Federal Power 
Commission, November 22, 1937: 


Your letter of November 16, 1937, is as follows: , 


Your attention is invited to the fact that under Public No. 237, 75th Congress, 
approved August 2, 1937, “An Act granting the consent of Congress to the States 
of Montana and Wyoming to negotiate and enter into a compact or agreement 
for the division of the waters of the Yellowstone River,” the President has 
appointed me as the representative of the United States to make report to 
Congress of proceedings and of any compact or agreement entered into pursuant 
to said act. 

The proper consummation of the duties delegated to me will require certain 
engineering studies and the incurring of obligations for travel and other mis-. 
cellaneous expenses. It would appear that these studies could be best accom- 
plished by the utilization of certain employees of the engineering staff of the 
Federal Power Commission as the work required would be similar, to a large 
extent, to the regular duties of the Commission. 

There was prepared and submitted to the Acting Director of the Bureau of 
the Budget appropriate language for inclusion in the appropriation act of the 
Federal Power Commission for the fiseal year 1989 which would make $5,000 
of the amount appropriated available for expenditure in connection with the 
work involved, of which $2,000 would be immediately available upon enactment 
of the appropriation act. I am advised by the Bureau of the Budget that: 

“The act of August 2, 1937, does not authorize, and similar enactments in 
recent years providing for the participation of a Federal representative in the 
negotiation of water compacts between various States have not authorized, 
specific appropriations for defrayment of the expenses of the participating Fed- 
eral representative, and I assume that the appropriations and functional author- 
ity of the Federal agencies from which such representatives have been appointed 
by the President were considered sufficient for the payment of such expenses. 
It would scem, therefore, that the regular appropriation for the work of the 
Federal Power Commission would be available for the performance of your 
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duties under the act of August 2, 1987. If you have any doubt on this score, 
it is suggested that you secure an opinion from the Comptroller General regard- 
ing the availability of your appropriation for this purpose.” 

I would appreciate it if you would advise me at an early date if the regular 
appropriation of the Federal Power Commission may be obligated for expendi- 
ture in connection with this work. 


The act of August 2, 1937, Public, 237, 50 Stat. 551, provides: 


That consent of Congress is hereby given to the States of Montana and Wyo- 
ming to negotiate and enter into a compact, or agreement, not later than June 
1, 1939, providing for an equitable division and apportionment between the 
States of the water supply of the Yellowstone River and of the streams tribu- 
tary thereto, upon condition that one suitable person, who shall be appointed 
by the President of the United States, shall participate in said negotiations as 
the representative of the United States and shall make report to Congress of 
proceedings and of any compact or agreement entered into: Provided, That such 
compact or agreement shall not be binding or obligatory upon either of the 
parties thereto unless and until the same shall have been approved by the legis- 
latures of each of said States and by the Congress of the United States: Pro- 
vided further, That nothing in this Act shall apply to any waters within or 
tributary to the Yellowstone National Park or shall establish any right or 
interest in or to any lands within the boundaries thereof. 

Pursuant to the Federal Water Power Act of June 10, 1920, 41 
Stat. 1063, as amended by the acts of June 23, 1930, 46 Stat. 797, and 
August 26, 1935, 49 Stat. 838, it is the duty of the Federal Power 
Commission to make investigations and to collect and record data 
concerning the utilization of water resources of any region to be 
developed and to cooperate with the executive departments and other 
agencies of the State and National Government in such investiga- 
tions; also to make public frem time to time information so secured 
and to provide for the publication of such reports and investigations. 
Accordingly, as the duty of the Government representative appointed 
pursuant to the act of August 2, 1937, swpru, would appear to con- 
sist principally in protecting the interests of the United States in 
the waters to be divided between the two States, which interests are 
defined in the Federal Power Act, as amended, this office will not be 
required to object to the use of the regular appropriation of the Fed- 
eral Power Commission for the expenses in question, provided the 
activities of the Government representative under said act of August 
2, 1937, are within the general scope of the authorized duties vested 
in the Federal Power Commission by law. 


(A-86331) 


CONTRACTS — INCREASED COSTS—DEFAULTING CONTRACTOR — 
LIABILITY UNDER CONTRACT AWARDED AFTER VERIFICATION AND 
CORRECTION OF BID—GOVERNMENT’S OBLIGATION AS TO PUR- 
CHASES ELSEWHERE UNDER CONTRACT REQUIRING PERIODIC 
DELIVERIES 


Where low bid, appearing to contracting officer to be erroneous, was corrected 
after cerification with bidder who advised “otherwise our bid stands,” the 
acceptance of the corrected bid formed a valid contract—the difference be- 
tween the corrected bid and the other bids being clearly insufficient to 
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charge contracting officer with bad faith in the acceptance—and the con- 
tractor, having defaulted, is liable for the increased cost occasioned by 
purchase of supplies elsewhere against its account. 

Where contract provided for weekly deliveries of supplies, and contractor did 
not definitely refuse to perform contract until several weeks after the award, 
the Government was not obligated, in order to lessen the damage to the 
contractor, to buy against its account except as necessary to cover deliv- 
eries in default and in such circumstances there was no aggravation of 
damages by failure to purchase elsewhere the entire contract quantity 
prior to default as to such quantity. 


ane i a ed General Elliott to R. P. Atwood and Company, November 
1937: 


Your letter of August 12, 1937, in effect requests reconsideration of 
decisions of June 7, 1937, and July 28, 1937, A-86331, sustaining 
settlement of April 7, 1937, which disallowed $3,224.13 of your claim 
for $3,236.82, withheld from amounts otherwise due you to cover ex- 
cess costs incurred by the United States in purchases against your 
account upon your failure to deliver oats at Fort Clark, Tex., pur- 
suant to your bid accepted May 27, 1936, contract No. W-503-qm- 
16257. 

You urge that no contract legally was formed by the attempted 
acceptance of your bid because your bid was erroneous and was 
known by the purchasing officer to be erroneous at the time of the 
attempted acceptance, in that your price on the item was out of line, 
in comparison with other bids received, both as originally entered 
on the bid blank and as revised by the purchasing officer after receipt 
of your telegram of May 25, 1936. You contend further that the 
purchasing officer deliberately aggravated the damages by buying 
piecemeal against your account instead of contracting immediately 
with the next low bidder, and suggest settlement on the basis of 
charging you only the difference between your bid price and that of 
the next low bidder. 

There appears no merit in either contention. Your original bid 
‘of $0.001129 a pound to furnish oats at Fort Clark was obviously 
in error, as were our bids on all other items for furnishing oats to 
various Army posts. When this was discovered upon opening the 
bids, the purchasing officer wired you to “Verify your price all items 
oats bid on bids opened today. Believe you have added one cipher 
too many. Advise by wire.” You answered the same day— 

Retel date oats correct one cipher too many added otherwise our bid stands. 

You have contended that you did not intend by this telegram to 
authorize a correction of your bid on the items for furnishing oats, 
but only that your bid on other items should stand as made. This 
appears elearly untenable for the simple reason, if the matter were 
‘otherwise in doubt, that it appears you had not bid on any items 
except oats. You bid only on items for furnishing oats and your bid 
price as to each such item contained the extra cipher. This was 
obviously typographical, and your telegram clearly meant only one 

81276™—38——29 
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thing—to delete the extra cipher and “otherwise our bid stands.” As 
thus corrected your bid of $0.01129 a pound, or $1.129 a hundred 
pounds, for oats to be delivered at Fort Clark, was the lowest re- 
ceived. Other bids on this item ranged from $1.21 to $1.525 a hun- 
dred pounds at Fort Clark. This difference between your corrected 
bid and the other bids is clearly insufficient to charge the contracting 
officer with bad faith in accepting your corrected bid on the basis 
that he knew your corrected bid also was erroneous, particularly as 
you had previously been called upon to verify your bid. On the 
contrary, the assumption would appear warranted that your cor- 
rected bid was exactly what you intended to bid. At least the con- 
(racting officer would appear to have been justified in so concluding, 
and, consequently, the acceptance of such bid must be held to have 
formed a valid contract, obligating you to perform strictly in accord- 
ance with its terms, or to pay damages for any default. The cir- 
cumstance that the rising market price for oats made performance 
onerous did not, of course, relieve you of such contractual obligation. 
On the matter of aggravation of damages the record is clear that 
purchases were made against your account oniy as required by your 
defaults. You had been awarded the contract requiring weekly 
deliveries at Fort Clark. While you complained of the award, you 
did not definitely refuse performance until several weeks later. In 
the meantime you had not only the obligation but the contractual 
right to make such weekly deliveries. If the market had gone in 
your favor you could, and presumably would, have made such deliver- 
ies. In any event you were not in default until you failed to make 
deliveries when due, and the purchasing officer would not have been 
justified in buying against your account except as necessary to cover 
‘deliveries in default. When you finally advised the purchasing offi- 
cer that you did not intend to make any deliveries, the balance of the 
undelivered oats was contracted for on the best terms available. You 
were not entitled to stand noncommittal as to whether you would 
perform any or all of your contract, while the market price for oats 
was changing and rising, and then complain because purchases were 
not made against your account at an earlier time when the market 
was more favorable. 
The decisions sustaining the disallowance of your claim area 
affirmed. 


(A-90515) 


LEASES—DISTRICT OF COLUMBIA—STATUTORY REQUIREMENT FOR 
PRIOR APPROPRIATION — AVAILABILITY OF FEDERAL PUBLIC 
HEALTH GRANTS FOR SUCH LEASES 

The act of March 3, 1877, 19 Stat. 370, prohibiting any contract for rent of build- 


ings in the District of Columbia for governmental purposes until an appro- 
priation has been made therefor, is applicable to the District of Columbia 
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municipal government, as well as the Federal Government, and as no pro- 
vision for rent in the District of Columbia is made in the appropriation for 
grants to States for public health work—act of May 14, 1987, 50 Stat. 187— 
funds allotted to the District of Columbia under sections 601 and 602 of 
the Social Security Act, 49 Stat. 634, whether regarded as Federal or Dis- 
trict funds, may not be used for rent of quarters in the District of Columbia. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, November 24, 1937: 


Your letter of November 11, 1937, is as follows: 


The Commissioners have before them for execution a proposed lease between 
the District of Columbia and the Faultless Silk Hosiery Corporation for the 
rental of the second door of premises 901 8th Street Northwest, for use as a 
permit office of the Health Department for the period September 1, 1937, to June 
30, 1938, at a monthly rental of $125.00. As local funds are not available for 
the payment of rental, the Public Health Service under date of August 10, 1987, 
approved the use of $1,500 of moneys carried in the appropriation “99-9998 
Public Health Work, Social Security grants by Public Health Service, D. C. 
(trust fund),” made to the District under section 601 of the Social Security Act 
of August 14, 1935, and appropriations made pursuant thereto. This act does 
not specifically provide for the payment of rent but does authorize the establish- 
ing and maintaining of adequate Public Health services, and as the District laws 
do not specifically authorize the payment of rent, doubt is expressed as to the 
authority of the Commissioners to execute a lease chargeable to either Federal 
or District funds. 

Section 3678, Revised Statutes, referred to in your decision to the Recorder 
of Deeds, D. C., dated September 21, 1936 (16 Comp. Gen. 282), provides: 

“All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects.for which they are respectively 
made, and for no ” 

Section 34, Title 40, U. 8. Code, provides: 

“Rent of buildings in District of Columbia; contracts not to be made until 
appropriation. No contract shall be made for the rent of any building, or part 
of any building, to be used for the purposes of the Government in the District 
of Columbia, until an appropriation therefor shall have been made in terms by 
Congress, and this clause shall be regarded as notice to all contractors or lessors 
of any such building or any part of building.” 

Maintenance and operation of the permit office is authorized by the current 
appropriation act approved June 29, 1937, which provides: 

“For personal services, including not exceeding $19,360 for employees in the 
permit office and ambulance service, and not exceeding $16,880 for the inspection 
= See establishments and employees where food is sold or served, 

17,690.” 

This office was transferred from the District Building to the premises above 
referred to about two years ago, which was at that time operated in its en- 
tirety as a private agency. 

The importance of maintaining the present relationship between the Central 
Admitting Bureau and the Permit Bureau of the Health Department can not 
be overemphasized and the importance of the present arrangement was fully 
appreciated by the Central Admitting Bureau and the Board of Public Welfare 
when the arrangement was made. Under the present laws of the District of 
Columbia, before admissions can be made to District Hospitals or contract hos- 
pitals, it is necessary for patients to declare eligibility through the Health 
Department Permit Bureau. The specific requirements are as follows: 

1. The patient must be indigent. 

2. Must have resided in the District of Columbia for a period of one year. 

It may well be surmised that certain hardships would result if indigent 
people coming to the District of Columbia, and who are here less than one year, 
if other arrangements could not be made for their care, and it is the Central 
Admitting Bureau that makes possible the care of indigents who are not really 
residents of the District of Columbia. 

The Central Admitting Bureau is a Community Chest organization and will 
pay the expenses for hospital care out of Community Chest funds. This very 
excellent arrangement makes necessary the care of all needy people in the Dis- 
trict of Columbia who must go to the hospital. To separate these two bureaus 
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at the present time, would increase the hardship, burdens, and responsibilities 
of both agencies. 

About the time that the Health Department took over the hospitals, the 
Health Department was notified by Mr. Ross Garrett, of the Central Admitting 
Bureau, that rental would be necessary, and the Health Department was asked 
to take on this obligation. The reasons stated, which have been verified from 
several sources, were that the Medical Dental Service Bureau, which occupied a 
portion of the building, had jointly, with the Central Admitting Bureau, paid 
rent for the building. It must be understood that the Permit Bureau went in 
free of charge. 

The Medical Dental Bureau, which in reality is a collection agency for phy- 
sicians, was not able to carry their part of the rent, which was $125.00, and 
as such went out of existence. This made it absolutely necessary for the 
Health Department to assume this responsibility or move elsewhere. In the 
emergency the Health Department, of course, had no funds, or had no appro- 
priation for rental, and therefore decided to use accumulated Social Security 
funds to help out in the emergency. The budget was approved by the Surgeon 
General of the U. S. Public Health Service in accordance with usual routine. 

If the Health Department is required to move out of this building, it is feared 
that sick people in the District of Columbia will actually suffer because of 
inability to get permits to the hospitals where they may be taken for treatment. 
There is no place that the Health Department has at present where it could go 
and if there were it would require weeks to actually gain occupancy, because of 
fire, building, and other regulations that must be complied with before occupancy 
can actually be established. The Health Department feels that it can in no way 
assume responsibility for these people if it were necessary for it to be trans- 
ferred elsewhere at the present. 

In your decision of April 19, 1987 (16 Comp. Gen. 948), to the Auditor of 
Alaska, you held: 

“Section 1101 (2) of the Social Security Act provides that the term “State,” 
except under section 531, includes Alaska. Grants to a State or Territory under 
the Social Security Act become funds of the particular State or Territory and— 
except for compliance with the conditions under which the grants are made— 
any expenditure of such funds for the purpose for which granted to the Terri- 
tory of Alaska is subject to the laws and regulations applicable to the expendi- 
ture of territorial funds rather than Federal laws applicable to the expenditure 
of appropriated moneys by the departments and independent establishments 
of the Government.” 

This decision would imply that funds advanced to the District of Columbia 
under the provisions of the Social Security Act become applicable to the laws 
and regulations of the District of Columbia and not those Federal laws which 
in terms do not specifically include the District of Columbia, as for example 
the restriction on the rental of property in the District of Columbia under the 
act of March 3, 1877, supra, which relates to Federal Government activities in the 
District of Columbia, and if consideration is to be given to the conditions under 
which the grant was made, the District of Columbia should be authorized in 
the establishing and maintaining of adequate public health service, including 
the rental of necessary quarters for that purpose. 

In your letter to the Commissioners dated September 13, 1937 (A-88735), 
interpreting section 111, title 44, U. 8. Code, you held that the Works Progress 
Administration of the District of Columbia was “a Federal, not a District of 
Columbia establishment,” and that expenditures for printing and binding for 
such Federal establishment were not subject to the terms and restrictions of the 
act of March 1, 1919 (40 Stat. 1270), which was quoted in the submission. 
There is a distinction to be made between funds made available to the Works 
Progress Administration and disbursed by the Division of Disbursements than 
those funds which are granted to the District of Columbia under the provisions 
of the Social Security Act and expended and disbursed by the District of 
Columbia. 

In your decision to the Commissioners dated July 9, 1986 (A-75447), inter- 
preting the act of February 22, 1899 (30 Stat. 864), prohibiting the purchase 
and repair of recording clocks, you held that “the District of Columbia is not 
an executive department and therefore the provision in said act is not appli- 
cable thereto.” The same reasoning was applied in your decision of October 1, 
1987, to the Commissioners (A-89206), wherein you held that the act of 
August 14, 1987 (Public 284) “is for application only to employees of the 
executive departments and independent establishments of the United States 
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who have subscribed to the oath of office required by section 1757, Revised 
Statutes,” concluding with the statement that the District of Columbia was 
not an executive department or independent establishment of the Federal Gov- 
ernment. The same appears to be true with respect to the provisions of the act 
of March 3, 1877, and of section 3678, Revised Statutes, quoted above. 

As the owner of premises 901 8th St. NW. is desirous of an early decision 
in this matter, the Commissioners would appreciate early advice from you as 
to whether rental charges may be made against funds advanced to the District 
of Columbia by the U. S. Public Health Service. 


As the yearly rental will not amount to $2,000, section 322 of the 
Economy Act, as amended by the act of March 3, 1933, 47 Stat. 1517, 
is not for application. The provisions of the act of March 3, 1877, 
19 Stat. 370, prohibiting any contract for rent of buildings in the 
District of Columbia for governmental purposes until an appro- 
priation has been made therefor are, however, applicable to the rent- 
ing of buildings by the District of Columbia municipal government, 
as well as the Federal Government. See 10 Comp. Dec. 117; éd. 181. 
The provisions of section 3709, Revised Statutes, as amended by the 
act of March 2, 1911, 36 Stat. 975, published as title 20, D. C. Code, 
section 51, also require competition for all services or supplies, in- 
cluding rental of space. Accordingly, irrespective of whether the 
funds allotted to the District of Columbia under sections 601 and 
602 of the Social Security Act, 49 Stat. 634, are regarded as District 
funds or Federal funds, they may not be used for rent of quarters 
in the District of Columbia, as no provision for rent in the District 


of Columbia is made in the appropriation for grants to States for 
public-health work, act May 14, 1937, Public 77, 50 Stat. 137. 


(A-90564) 


CONTRACTS — ADDITIONAL WORK— ACCOMPLISHMENT BY EXTRA 
WORK ORDER UNDER ORIGINAL CONTRACT OR BY AGREEMENT 
WITH CONTRACTOR ON BASIS OF BIDS OBTAINED BY IT 


There is no authority for the Commissioners of the District of Columbia to 
execute an extra order to the general contractor of the new Police Court 
building, for the painting of all interior plaster walls and ceilings in 
view of the express provision in the contract that such painting “shall 
not be included under this contract,” nor may the excepted painting be 
done by agreement with the general contractor on the basis of a limited 
solicitation of bids obtained by it for its own purposes, plus a percentage 
for overhead and profit, as the additional work to be done is of consid- 
erable magnitude and is not an inseparable part of the original contract 
work, and the advertising by the general contractor is not a compliance 
with the applicable statutory advertising requirements. 


Anieg eee General Elliott to the President, Board of Commissioners, 
trict of Columbia, November 24, 1937: 


I have your letter of November 18, 1937, as follows: 


The Commissioners desire to submit for your early consideration and advice 
the question of whether they would be authorized to execute an extra order for 
painting all interior plaster walls and ceilings throughout the new Police 
Court Building with a priming coat and three coats of lead and oil paint of good 
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finish for the additional sum of $9,993.25, together with 30 days’ time extension, 
under contract with the Consolidated Engineering Company, Inc., No. DC f 
12636, dated September 4, 1936, located on the east side of 5th Street Northwest, 
between E and F Streets, in the District of Columbia 

This construction was authorized by the 1937 District of Columbia Appropria- 
tion Act, approved June 5, 1936, as follows: 

“For commencing construction of a building in Judiciary Square to house the 
police court of the District of Columbia, including furniture and equipment, and 
inspection, $1,000,000, to be immediately available; and the Commissioners of 
the District of Columbia are authorized to enter into one or more contracts for 
such construction at a cost not to exceed $1,500 

For the completion of this building, the following ‘language was inserted in the 
1988 District of Columbia Appropriation Act, approved June 29, 1937: 

“For completing construction of a building in Judiciary Square to house the 
police court of the District of Columbia, including furniture and equipment, and 
inspection, $450,000.” 

While the Commissioners feel that the painting should be performed by the 
general contractor and that it is exceedingly to the interest of the District to 
do so, doubt is expressed as to whether this work may be performed in this 
manner in view of paragraph 654 (g), which provides: 

“The painting of the plaster walls and ceilings shall not be inciuded under 
this contract.” 

This paragraph appears to be in conflict with article III entitled “Changes,” 
which provides: 

“The Engineer Commissioner may at any time, by a written order, and with- 
out notice to the surety, make changes in the drawings and/or specifications of 
this contract and within the general scope thereof. If such changes cause an 
increase or decrease in the amount due under this contract, or in the time 
required for its performance, an equitable adjustment shall be made, and if no 
rate is fixed by current contracts the contractor shall be paid the actual cost as 
determined by the Engineer Commissioner plus fifteen percent (15%) of said 
cost. Any claim for adjustment under this article must be asserted within 
ten (10) days from the date the change is ordered, unless the Engineer Com- 
missioner shall for proper cause extend such time; and if the parties cannot 
agree upon the adjustment, the dispute shall be determined as provided in 
article 15 hereof. But nothing provided in this article shall excuse the con- 
tractor from proceeding with the prosecution of the work so changed.” 

In connection with this painting the general contractor received proposals 
(letter bids) from the following: 


W. A. Thomas & Company, Inc_._.-_.---.......---_-- $16, 927. 00 
Edward W. Minte Company, Inc__----~.--.------------ 8, 890. 00 
Fh EIN i ON ec ecitlnoeencnemeenwen 8, 800. 00 
Under these proposals the cost has been established as follows: 
Painting 164,700 square feet of plaster at $0.0531_____- $8, 800. 00 
Painting concrete area walls_.__...----..---------~-- 55. 00 


I I a sil id ichsnpedceighotinemphivabi apa 1, 328. 25 


Less amount allowed for painting walls back of radi- 
ators (Hxtra Order No. 12)... ..-.....-...-.-..- 190. 00 
ca a a ate 

























Doubt is further expressed as to whether this method of obtaining competition 
will satisfy the requirements of section 3709, Revised Statutes, and of the act of 
June 11, 1878, 20 Stat. 105, wherein it is provided that “any work, the total cost 
of which exceeds the sum of $1,000, notice shall be given in one newspaper in 
Washington, and if the total cost shall exceed $5,000, then in one newspaper in 
each of the cities of New York, Philadelphia, and Baltimore, also for one week, 
for proposals, with full specifications as to materials for the whole or any part 
of the work proposed to be done.” Advertising in newspapers published outside 
of the District of Columbia was dispensed with by a provision in the current 
District of Columbia appropriation act. 

By the terms of this contract the date of completion as extended is December 
28, 1987, and if competition is obtained and a new contract is let, there is the 
likelihood that occupancy of this building will be deferred for at least sixty or 
ninety days as it will not be possible for two contractors to be operating at the 
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same time on the same job. There are many other advantages in having the 
painting done by the general contractor aside from the element of time. The 
new furniture which is to be installed by the general contractor would be 
handled several times and there would be some unavoidable damage to it and to 
the floors and woodwork. Likewise, hardware, switchplates, and miscellaneous 
mechanical appliances would have to be removed which may affect the guarantee 
clause of the contract. A thorough investigation as to the practicability of 
painting the new building reveals that the Procurement Division makes a prac- 
tice of painting before occupancy of all of their monumental buildings. The new 
Federal Reserve Building recently completed was also painted before it was 
occupied. 

In 5 Comp, Gen. 606, it was held: 

“Officers of the Government are not authorized to modify the terms of a con- 
tract which has been entered into if such modification will be prejudicial to the 
United States, as appears to be the case here.” 

This language would imply that the Commissioners would be authorized to 
modify the terms of their contract if it were to the interest of the District of 
Columbia to do so. Consequently they feel that the Engineer Commissioner, 
having reserved to himself the authority to approve additional work, ought to be 
permitted, after determining the reasonableness of the charge, to direct that the 
work be performed by the general contractor. 

The Commissioners would therefore appreciate early advice from you as to 
whether this work may be performed under the circumstances as additional work 
under the terms of the contract, they having previously determined that the 
charge is reasonable for this work and the procedure outlined is decidedly to the 
advantage of the District of Columbia. 


In view of the express provision in the contract specifications that 
“The painting of the plaster walls and ceilings shall not be included 
under this contract,” it is clear that the contractor may not be author- 
ized to do such painting by a change order under article 3 of the con- 
tract, quoted in your letter, and, therefore, that such painting is not 
within the “general scope” of the contract as stipulated in the said 
article 3, authorizing adjustment of the contract price for changes 
within the general scope thereof. 

Your query whether an agreement nevertheless may be made with 
the contractor to do the excepted painting, without advertisement of 
the work by the District of Columbia, but on the basis of bids ob- 
tained by the contractor from three firms, plus 15 percent for the con- 
tractor’s overhead and profit, must be answered in the negative. The 


rule was stated in decision of January 21, 1926, 5 Comp. Gen. 508, 512, 
as follows: 


* * * Tn general, an existing contract may not be expanded so as to include 
additional work of any considerable magnitude, without compliance with section 
3709, Revised Statutes, unless it clearly appears that the additional work was 
not in contemplation at the time of the original contracting and is such an 
inseparable part of the work originally contracted for as to render it reasonably 
impossible of performance by other than the original contractor. The apparent 
probability that the additional work may be done more conveniently or even at 
less expense by the original contractor, because of being engaged upon the origi- 
nal work, or otherwise, is not controlling of the matter as to whether the provi- 
sions of section 3709 are for application. Whether the original contractor can do 
the work at less expense to the Government than can any other contractor is 
possible of definite determination gay by soliciting competitive bids as contem- 
plated under said section. * * 


See also, 5 Comp. Gen. 642, and cases cited therein; 14 id. 466; 15 id. 
573; A-39661, November 27, 1931; A-38834, March 10, 1932; A-64819, 
September 20, 1935. 
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In decision to you of December 14, 1934, 14 Comp. Gen. 466, in- 
volving a similar matter, where it was known by District of Columbia 
officials, but not by the contractor, that underground springs would 
be encountered in the excavation for the Woodrow Wilson High 
School, and no provision was made in the contract for a necessary sub- 
soil drainage system, but during the progress of the work an agree- 
ment without advertising was made with the contractor to install such 
drainage at an additional cost of $1,035, it was said: 

In view of the statement that the contractor could have completed his contract 
without providing a subsoil drainage system, it is apparent that the work was 
not “extra work” under the contract, but was a separate and distinct undertak- 


ing, determined by the District engineers to be dictated by good engineering 


judgment to prevent possible damage to the pump room after the building was 
accepted. 


You were informed in my decision A-47848, April 10, 19383, that the general 
rule is that an original contract may not be expanded by supplemental agree- 
ments entered into without advertising, providing for substantial additions to 


and not a part of the work covered by the contract. See also, 5 Comp. Gen. 
508 ; id. 642. 


It would appear that the course followed by the District officers in employing 
the general contractor to install the subsoil drainage system without competition 
was contrary to law and, therefore, had no binding effect on the Government. 
The practice in this respect should be corrected. * * * 

The painting of walls and ceilings in the new Police Court Build- 
ing is not “such an inseparable part of the work originally contracted 
for as to render it reasonably impossible of performance by other than 
the original contractors.” Any doubt as to this is dispelled by the 
fact that such work was expressly excluded from the original contract, 
the inference necessarily being that it would be done under a separate 
contract. The work involved appears to be of “considerable magni- 
tude,” involving an amount approximating that involved in Wood- 
row Wilson High School case, supra. Therefore, the matter does not 
-fall within the exception stated in 5 Comp. Gen. 508, supra. By giv- 
ing all interested persons an opportunity to bid on the work it is to be 
supposed that the District would obtain at least as favorable a price 
as that obtained from the limited number of firms—apparently only 
three—solicited by the building contractor, and in any event the Dis- 
trict would not have to pay the building contractor what, as proposed, 
amounts to a 15-percent fee or $1,328.25 as an intermediary to have 
the work done at a cost of $8,665 even on the basis of the limited 
quotations received by the contractor. Obviously such a payment is 
not to the interest of the District of Columbia. As was said in 15 
Comp. Gen. 573, “But, be that as it may, the only proper way to ascer- 
tain whether advertising will produce the desired results is to adver- 
tise, and that is what the law requires.” If on such advertising the 
building contractor, by reason of being already on the job, or other- 
wise, is able to submit a better bid than other responsible bidders, it 
will be entitled, of course, to an award of the contract. But, obvi- 
ously, this cannot be determined without prior advertising, and just 
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as obviously the limited solicitation of proposals by the building con- 
tractor for its own purposes is not the advertising required by statute. 
14 Comp. Gen. 364. 

You urge particularly the delay and inconvenience of having the 
painting done under a separate contract, and state that it will not be 
possible for two contractors to be operating at the same time on the 
same job. Article 13 of the contract expressly provides: 


Other Contracts.—The District may award other contracts for additional 
work, and the contractor shall fully cooperate with such other contractors and 
carefully fit his own work to that provided under other contracts as may be 
directed by the Engineer. The contractor shall not commit or permit any act 
which will interfere with the performance of work by any other contractor. 

Under this article the building contractor is obligated to cooperate 
fully with other contractors for additional work, and no reason is 
apparent why the painting work should not be carried forward as 
promptly by a separate contractor working in cooperation with the 
building contractor under the direction of the District engineer, as it 
would be if performed by a subcontractor of the building contractor 
or directly by the building contractor. Evidently the specifications 
for the painting have been prepared, for otherwise the building con- 
tractor would not have been in position to obtain proposals for the 
work. Advertising the work, obtaining competitive bids, and award- 
ing a contract should take only a short time. If the matter be handled 
expeditiously, there is no reason to assume that awarding a separate 
contract should result in any substantial delay in having the painting 
completed, beyond the time which would be required for such work by 
the building contractor. It is noted in this connection that recent 
newspaper reports state that work on the Police Court Building has 
been stopped by a strike of the contractor’s employees. 

However these matters may be, it is settled that advertising may not 
be dispensed with in such cases except in an emergency. It has been 
known at least since September 4, 1936, when the building contract 
was entered into that this painting would have to be done in addition 
to the contract work. Any emergency now existing with respect to 
having the painting done would appear to have been created by the 
administrative delay in arranging for the work, and such administra- 
tively created emergencies do not suffice to excuse the omission of 
advertising and the letting of public contracts on a competitive basis 
as required by law. See 14 Comp. Gen. 364. And it may be added that 
the 15 percent to be allowed to the building contractor would be prac- 
tically compensation for services in the nature of clerical—obtaining 
bids, etc.—which are for performing by the administrative employees 
of the District of Columbia. 

Accordingly you are advised that the proposed agreement with the 
building contractor is not authorized. 











432 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


. 


(A-78009) 


TRANSPORTATION — FREIGHT —OTHER THAN REGULAR RAILROAD 


FREIGHT SHIPMENTS—CARLOAD OR LESS-THAN-CARLOAD NET 
LAND-GRANT RATES 


Government shipments via the National Carloading Corporation which, had they 
been made in regular railroad freight service, would have been entitled to 
carload net land-grant charges, may not be paid for at less-than-carload net 
land-grant rates where there has been no specific agreement for less-than- 
carload rates, the agreement of the Corporation to “protect land grant per- 
centages in effect” reasonably being for construction as a competing with 
railroads for Government business and an offering to meet charges ordinarily 
available to the Government for transportation in regular freight service, 
particularly where the cost of such shipments, if paid for on the basis of the 
less-than-carload net land-grant rates contended for by the Corporation, 
would be greatly in excess of the cost of similar shipments by commercial 
shippers in regular railroad freight service, notwithstanding such shippers 
are without the benefits of Government land-grant rates. 


Acting Comptroller General Elliott to the National Carloading Corporation, 
November 26, 1937: 

There is for consideration your claim for $5,141.28, in addition to 
total charges of $9,744.03 heretofore paid, for the transportation of 
24 shipments of machinery and equipment for the Division of Graz- 
ing, Department of the Interior, in August and September 1935. 

Fifteen of the shipments consisted of caterpillar tractors, with 
trail builders attached, one each, the weight of which, with dunnage, 
is indicated as having been approximately 18,095 pounds per ship- 
ment. There were four shipments of well-drilling machinery, tools, 
and parts, the weights of two of the shipments being shown as 24,600 
pounds, one as 24,080 pounds, and one as 12,300 pounds, Two ship- 
ments of leaning-wheel graders, with 10-inch blade, are shown, with 
weights of 19,500 pounds and 20,000 pounds, respectively. One ship- 
ment was comprised of air compressors, weight 11,090 pounds. Of 
the 2 remaining shipments, 1 consisted of 64 fresnos, 8 cubic-foot 
capacity, weight 14,848 pounds, and the other of 64 fresnos and 28 
drag scrapers, total weight 16,724 pounds. 

With respect to 12 of the shipments of caterpillar tractors, with 
trail builders attached, charges were claimed on the basis of 18,095 
pounds per shipment at rates stated apparently as for less-than- 
carload net land-grant rates. In settlements by this office, charges 
were allowed on the basis of a minimum carload weight of 24,000 
pounds per shipment at net land-grant carload rates. Charges for 
three of the shipments of tractors, with trail builders, were claimed 
on bill I-272 on the basis of gross carload rates applied to the mini- 
mum carload weight of 24,000 pounds, the charges so accruing being 
reduced as under claimant’s 40-60 rule. The amounts so claimed with 
respect to these three shipments were paid by War Department dis- 
bursing officer E. C. Morton on voucher 11627 of his February 1936 
accounts. Concerning the four shipments of well-drilling machines 
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and the two shipments of leaning-wheel graders, charges were 
claimed on the weights shown above for the respective shipments and 
at rates stated apparently as for less-than-carload net land-grant 
rates, except that on the one shipment of well-drilling machines 
with an indicated weight of 24,080 pounds charges were claimed as 
for 24,600 pounds at an apparent less-than-carload net land-grant 
rate. In each instance the charges as allowed by this office were com- 
puted on the basis of the indicated actual weight, or the minimum 
carload weight if greater than the actual weight, and at carload net 
Jand-grant rates. For the shipment of air compressors and the 
shipment of fresnos and drag scrapers the charges were allowed 
on the basis of the indicated actual weights shown above, the dif- 
ference between the charges claimed and the charges allowed being 
due only to the difference in the less-than-carload net rates used. 
With respect to the remaining shipment of fresnos, the charges were 
allowed on the basis of the indicated actual weight and in the exact 
amount claimed. The present claim for an additional amount as 
to this shipment is based apparently on the use of a slightly higher 
net land-grant rate, the basis for which is not shown. The follow- 
ing tabulation shows in detail the facts of record with respect to 
the amounts originally claimed, the amounts paid, and the additional 
amounts now claimed concerning each shipment. 


TRACTORS AND TRAIL BUILDERS 






Additional 




















Bill No. Settlement = voucher sno not 
claimed 
ile ail I-487120.-- . 98 | T-105311_....-- $427. 78 | $193. 20 
SL bso ae I-487107 __- . 06 | T-105311_-.._--- 423. 19 245. 87 
1-258... 2.5.2.4 I-487119__- . 82 | T-105311_...-..- 364. 32 200. 50 
in a T-487122__- . 09 | T-105310_.___-- 427. 78 217. 31 
| Se lel FR I-487123__- . 88 | T-105310_..__-- 376. 32 44. 06 
Ie BPOiwnsniswo abi I-487121_-_- - 05 | T—105312....._- 457. 85 229. 20 
EE Satin tis anit I-487117-_- - 28 | T-105312__..... 272. 68 104. 60 
Ue cin ais ora T-487114__- . 42 | T—-105312___.__- 336. 20 194. 22 
I-274—B___.__-- I-487113___ -~ 11 | T-105313-.....-- 341. 98 185. 13 
PO anwas chan I-487108-.-. . 60 | T-105316____._- 319. 23 247. 27 
G-830........- T-487118_..| 478.88 | T-105317_.....- 200. 13 
SOMO 3, « isin one I-487110__- 371. 30 
San, 5a oe T-487109___ 400. 04 
Tae. Neon I-487111___ . 378. 36 
G-1256_.....-- T-487112__- . 49 | T-109780__..__- 336. 02 215. 47 
















I-487369- _ . 


666-A221 2 1-487367__. __....-| 400.00 | 400. 00 
7 O0RA 3 dae: I-487373...| 657.26 | T-105315_--.__- 45. 71 
oe, 3 1-487360___| 1, 170.96 | T-105317_-____- 399. 59 
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LEANING-WHEEL GRADERS 
Additional 


Amount Settlement on voucher; Amount amount 
claimed No. paid now 


I-481627...| $670. 41 T-105845.......|S549, 00 | $121. 41 
I-481636- - - 757. 54 | T-107191 | 460.99 | 296. 55 


FRESNOS 


I-487448__.| $427.08 | T—105309 $410.08 | $17.00 
I-487416- -- 300. 39 | T-105344 300. 39 56. 70 


AIR COMPRESSORS 


| T-484548_..| $431.19 | T-105346 370 74 | $60. 45 


In connection with the claim for the additional amounts shown 
above, you state: 

We are enclosing our claim C-3186 in the amount of $5,141.28 representing 
overcharge due this company due to arbitrary cut downs on bills rendered on 
shipments moving on behalf of the Division of Grazing, the bills in question be- 
ing reduced by your General Accounting Department to the basis of the protec- 
tion of the railroad carload rates less land grants whereas it is our contention 
that the legal basis is the railroad less-than-carload rate less land grants hold- 


ing as a maximum the National Carloading concession rates that were in effect 
on date these shipments moved. : 


The record in connection with the instant matter shows that on 
January 9, 1935, the Procurement Division, Treasury Department, 
informed the National Carloading Corporation that inasmuch as the 
tariffs of said corporation on file with the Procurement Division indi- 
~ cated that the rates therein were subject to change without notice the 
Procurement Division was unable to consider the services of the 
National Carloading Corporation in the routing of Government 
traffic ; that if the National Carloading Corporation was interested in 
Government traffic it could comply with requirements by authorizing 
by letter the application of National Carloading Corporation rates 
on traffic moving on Government bill of lading with a restriction 
to the effect that such rates would be subject to change on 30 days’ 
notice ; and that under these conditions consideration would be given 
the National Carloading Corporation in the distribution of future 
traffic. It is indicated that the National Carloading Corporation 
by letter of January 14, 1935, informed the Procurement Division 
that in no case would it increase its rates on Government material 
on less than 30 days’ notice of such increase to the Procurement 
Division. The matter appears to have been the subject of further 
correspondence with the result that under date of February 16, 1935, 
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the Procurement Division issued traffic information letter No. 14 ad- 
dressed to traffic representatives of all Departments and establish- 
ments of the Government, stating that it had received a letter from 
the National Carloading Corporation, dated January 29, 1935, quoted 
therein as follows: 


Effective immediately, this company will handle shipments moving on Gov- 
ernment bills of lading, and protect land-grant percentages in effect as follows: 

1 To San Francisco, Oakland, and Los Angeles from all points in Trunk Line, 
New England, and Central Freight Association territories on articles classifying. 
ist and 2d class LCL that are eligible for loading in our Pacifie coast cars. 

2. Between points in Central Freight Association, Trunk Line, and New Eng- 
land territories on classes of freight for which national rates are provided in. 
our tariffs. 

In addition to the above, we are of course in position to handle all shipments 
consigned to branches of the Federal Government moving on commercial bills of 
lading, where such shipments xre fully prepaid by the shipper. The only restric- 
tions being these contained in our tariffs covering general merchandise. 

I hope you will find it consistent to favor us with a substantial part of the 
business controlled through your office. 


Following the quotation of the above letter from the National Car- 
loading Corporation, the traffic letter contained the following state- 
ment : 

To determine just what land-grant percentages the forwarding company 
would protect, this office requested additional information and is informed 


that land-grant percentages ordinarily available from published rail rates 
between the points referred to in their letter of January 29, would be protected. 


Prior to the movements here concerned, Mr. W. B. Fry, purchasing 
officer, Department of the Interior, wrote the National Carloading 
Corporation, by letter of July 11, 1935, as follows: 

We are listing below shipping points as well as delivery points, quantities 
and shipping weights of various items of equipment for the Division of Graz- 


one shipping instructions for which will be issued by this office in the near 
nture : 


F. O. B. delivery 
point 


Akron, Ohio_- Cedar City, Utah. 
Peoria, Ill_ _-- Do. 
Aurora, Ill___. 


It is requested that you advise this office at the earliest possible date as to 
whether you will be in a position to handle these shipments. Please bear in mind 
that it may be necessary for you to store the shipments at the destinations, in- 
asmuch as it is quite possible that the Division of Grazing will not have a 
representative available to receive the shipments at the destinations indicated. 

The foregoing letter listed, in addition to the articles noted above, 9 
tractors with trail builders, weight 18,094 pounds each, as for trans- 
portation from Peoria, Ill. ; 15 well rig machines, weight 12,000 pounds 
each, from Akron, Ohio; and 15 graders, weight 9,623 pounds each, 
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from Aurora, IIl., the destinations being shown as points in Nevada, 
Arizona, Utah, and Colorado. Listed also as for transportation to 
various destinations were 17 rotary scrapers, weight 2,700 pounds 
each, from Los Angeles, Calif.; 18 air compressors, weight 5,700 
pounds each, from Milwaukee, Wis.; numerous fresnos and scrapers, 
with indicated weights of approximately 6,500 pounds to each destina- 
tion (approximately 13,000 pounds to each of two destinations) from 
Sidney, Ohio, and 43 concrete mixers, weight 3,000 pounds each, from 
Waterloo, Iowa. 

The record does not show that any written reply was made to the 
above letter. The claimant states that— 


On July 20th, 1935, our Mr. Moore at Baltimore telephoned Mr. Harrison, 
Chief Clerk Grazing Division, that we would undertake to handle the movement 
of freight referred to in Mr. Fry’s letter of July 11th and arrange for the special 
handling, storage, etc., as desired by Mr. Fry on the basis of the L. C. L. rates, 
less land-grant deductions. 

As confirmation of this telephone conversation, we offer copy of letter to Mr. 
Fry, written by Mr. Moore on April 9, 1936, referring to his conversation. * * * 


The letter of April 9, 1936, referred to above, is as follows: 


Reference is made to conversations regarding bills rendered by this company 
covering shipments handled for account of the Grazing Division. 

Your letter of July 11th, outlining the various movements in question was 
acknowledged by telephone conversation with Mr. Harrison, and later in personal 
conference. 

You will recall that we were being pressed for an answer as to whether or not 
we could handle the points of destination involved, which were not published in 
National Carloading Corporation Tariffs, and also as to whether or not we 
could perform the special service requested in the matter of storing shipments 
at destination, communicating with consignees, etc. 

After telephone conversation with our New York office we advised Mr. Har- 
rison by telephone that we would undertake to handle the movement as 
instructed. 

It is my understanding, that the only contention now with regard to payment 
of these bills is that the Finance Office of the War Department is endeavoring 
to reduce our charges on a few of these bills to the carload basis, whereas, 
this company does not publish carload rates, nor do we solicit carload business. 
This is fully covered by our advice, and tariffs on file with all Departments. 

Attached is traffic information letter No. 14, issued by Mr. Collins, Federal 
traffic section, and copy of our tariff G—1,000 effective February 1st, 1935. ; 

You will note that both tariff and information letter makes it perfectly clear 
that our medium of transportation is strictly a less-than-carload agency. 

Obviously, we could not protect railroad rates less land grant deductions, 
and then pay the rail lines the straight carload commercial rate. 

Furthermore, the special instructions contained in the bills of lading with 
regard to storing, communications, and special handling incident thereto, cer- 
tainly takes the movement out of the category of carload shipments. 

The Interior Department has used our service and storage facilities exten- 
sively, in the handling of shipments for the Housing Division, and all con- 
cerned are familiar with the fact that our medium publishes and solicits only 
less than carload traffic. 

There were pick-ups, loading, unloading, storage, and delivery services in 
volved in this movement, which is not accorded carload shipments. 

I hope, therefore, you will transmit our bills which were left with your De- 
partment to the Finance Office of the War Department, with the request that 
these bills be approved for payment on the basis of the less than carload rate, 
less land-grant deductions, where available. 

I will appreciate your prompt handling of these bills, as you will note they 
have been outstanding for a considerable length of time. 
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It seems noteworthy that the above letter, though referring to 
acknowledgment of the letter of July 11 “by telephone: conversation 
with Mr. Harrison” contains no definite statement that in said con- 
versation it was specifically stipulated that the handling of the traffic 
concerned would be undertaken only on the basis of payment there- 
for at net land-grant less-than-carload railroad rates. On the con- 
trary the above letter, which was written approximately 7 months 
after the service here concerned had been performed and after pay- 
ment had been made in February 1936 of its bill I-272, which had 
claimed charges for three of the shipments of tractors with trail 
builders on the basis of normal carload rates applied to the minimum 
carload weight of 24,000 pounds the charges so accruing being re- 
duced as under claimant’s 40-60 rule, appears to be more in the 
nature of a plea or argument setting forth what was urged as rea- 
sons why the charges should be computed on the basis of less-than- 
carload rates, less land-grant deductions, than a statement of any 
explicit prior agreement that charges were to be paid on said basis. 

The letter of April 9, 1936, was transmitted to the Chief of 
Finance, United States Army, by Mr. Fry with letter of April 17, 
1936, which stated : 


There are returned to you the following freight bills of the National Carload- 
ing eepeeeaen: G-330, I-246-A, I-258, G-354—A, I-254, G-456, I-270, I-274-B, 
I-214-A, , 1-200, G-458-A, G-1001-—A, I-802—A, G—700-A. There are also 
enclosed jon aap office letter to the National Carloading Corporation dated July 
11, 1935, explaining the service wanted, and copy of a letter dated April 9, 
from the National Carloading Corporation in explanation of their position on 
this movement. 

This office has been requested by the Division of Grazing to inform your office 
of any verbal agreement entered into with the National Carloading Corporation 
regarding the transportation of these and other similar shipments. 

When the purchase of this machinery and material was decided upon the 
necessity of having it at or near the various destinations before the arrival of 
the field force was of utmost importance so that the personnel sent to the field 
would not be obliged to wait for equipment. The National Carloading Corpora- 
tion agreed to transport this equipment and hold it in storage at or near desti- 
nation until delivery was requested by the field officers, who were advised of 
this arrangement. No agreement was contemplated or made which had in 
mind rates lower than those carried in the published tariffs of the National 
Carloading Corporation. The National Carloading Corporation offered a service 
that appeared to be better suited to this movement than any other method 
because there were pick-ups, loadings, unloadings, storage, and delivery in these 
movements which are not accorded to carload shipments. 

It is obvious they could not protect the railroad rates less land-grant deduc- 
tions and then pay the rail lines the full carload commercial rate. It is sug- 
gested that the bills be paid on the basis of rates published in the National Car- 
loading Corporation’s tariffs less any land grant available between points of 
origin and destination. 


It will be observed that according to this letter, though request 
had been made for information concerning “any verbal agreement: 
entered into with the National Carloading Corporation regarding 
the transportation of these and other similar shipments,” the only 
statement appearing therein relative to any agreement was that “no 
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agreement was contemplated or made which had in mind rates lower 
than those carried in the published tariffs of the National Carload- 
ing Corporation.” This statement does not establish or confirm any 
agreement that payment should be made only on the basis of less- 
than-carload net land-grant rates, as now urged by the claimant. It 
is to be noted, also, that the letter of April 9, 1936, from the claimant 
had referred to the destinations involved as being “not published in 
National Carloading Tariffs.” 

In reference to the matter of rates “carried in the published tariffs 
of the National Carloading Corporation,” referred to above, you state 
that as a consequence of a letter dated September 3, 1935, from the 
transportation section of this office, requesting authority for the rates 
claimed with respect to certain shipments, apparently not directly 
involved in the settlements here under consideration and concerning 
which the tariffs of the National Carloading Corporation on file in 
this office did not quote rates, the matter was taken up with Mr. 
Hayghe, chief, Federal traffic section, with the result that a tariff to 
cover the situation was issued October 15, 1935. Said tariff captioned 
Freight Tariff No. G—-1000 Containing Freight Rates on Government 
Business (subject to change on 30 days’ notice) to and from all points 
in the United States, provides: 


Irem 1. On less than carload shipments of Government property, on which 


transportation charges are payable and borne by the United States Government, 
received for transportation by the National Carloading Corporation, the pub- 
lished rates of the National Carloading Corporation or the lowest less than car- 
load all rail rate, less land grant deductions, if any, whichever are lower, will be 
accepted as the basis for transportation charges. 

Ivrea 2. Where point of origin and/or destination is not listed in current 
National Carloading Corporation tariffs the lowest net all rail less than carload 
rates will be assessed. 

Irem 3. Where point of origin and/or destination is listed in National Car- 
loading Corporation tariffs, terminal rules, regulations and charges published 
by the National Carloading Corporation will apply. , 

Irem 4. Rail rates referred to in this tariff will be subject to tariffs of emer- 
gency charges on file with the Interstate Commerce Commission, and National 
Carloading Corporation rates will be subject to the forwarder’s emergency charge 
tariffs 100 and 101. 


The tariff shows date of issue as October 15, 1935, followed by the 
words “Retroactive to: Feb. 1st, 1935.” 


It is not understood how this so-called tariff issued in October 1935, 
or after the shipments here concerned had been transported, could be 
given retroactive effect so as to supply a basis of settlement in deroga- 
tion of the rights of the United States otherwise. Aside from this 
fact, however, it is to be noted that this tariff has application, accord- 
ing to its own terms, “on less-than-carload shipments of Government 
property. The weights of the shipments on which this office applied 
carload rates were such that the charges on the basis of shipment as 
carloads would be less than on the basis of shipment as in less-than- 
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carload lots. The letter of July 11, 1935, showed the estimated 
weights of the contemplated shipments and did not specify that ship- 
ment was to be made in less-than-carload lots. 

With respect to the matter of special services on the part of the 
National Carloading Corporation, said to have been involved in con- 
nection with these shipments, it is noted that each bill of lading bears 
a notation addressed to the National Carloading Corporation to the 
same effect as that appearing on bill of lading I-487119, as follows: 

Please request Mr. Ryan [the consignee named in the bill of lading] to advise 

you if there will be a Government representative at Montrose, Colorado [the 
named destination], to receive the tractor. If not, it is understood you will 
unload and store the tractor until advised by Mr. Ryan to deliver. 
It will be observed that apparently the only special service contem- 
plated by the foregoing was that of unloading and storing the 
shipment at destination in event the consignee named in the bill of 
lading should not be there to receive it. The above bill of lading 
shows that the shipment in question was accepted at Peoria, IIl., 
for transportation August 8, 1935, and was delivered at Montrose, 
Colo., August 15, 1935, the consignee’s certificate of delivery being 
accomplished to show receipt by “A. D. Ryan by Rich R. Thomson” 
directly from the Denver & Rio Grande, Western Railroad on that 
date. Obviously there could not have been any unusual storage 
service at destination under this bill of lading. Examination of the 
other bills of lading likewise fails to indicate the probability of 
any extended storage at destination. Moreover, the bills of lading 
covering the shipments of tractors with trail builders show that 
said articles were purchased under a contract calling for delivery 
f. o. b. Peoria; the well-drilling machines under a contract calling 
for delivery f. o. b. Akron, Ohio; and the leading wheel graders 
under a contract calling for delivery f. 0. b. Aurora, Ill. It would 
appear, therefore, that under the terms of the contracts for the 
purchase of these articles the contractors from whom they were 
purchased were under obligation to load the articles at the point of 
shipment. It is not apparent, therefore, that there was any necessity 
for special service by the National Carloading Corporation in con- 
nection with the loading of these shipments. 

Even if there was any special service involved in connection with 
these large shipments, however, there is nothing to establish that 
there was any agreement to pay therefor on the basis of net land- 
grant less-than-carload rates. Certainly in the absence of any agree- 
ment to that effect it cannot be assumed that the purchasing officer 
intended said basis for application with respect to the shipments 
of tractors, well rig machines and graders, or that he would have 

81276"—38——20 
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agreed to such basis if it had been suggested by the claimant. In 
this connection it is worthy of note that with respect to the 21 
shipments of these articles the total of the charges on the basis of 
which the present claim is made exceeds by approximately $3,500 
the total gross charges, exclusive of deduction for land grant, that 
would have been applicable had these shipments been made in 
regular freight service as carloads, entitling each shipment to the 
exclusive use of a car. That is to say, a commercial shipper could 
have obtained transportation of these 21 shipments as carloads in 
regular freight service for approximately $3,500 less than what is 
now urged as the proper total charge on the basis of net land-grant 
less-than-carload rates. When consideration is given the fact that 
the Government could have obtained the same transportation as 
carloads in regular freight service at a lower charge than available 
to commercial shippers, due to the application of land grant, the 
disparity between the charges as claimed and the charges other- 
wise available is only augmented. That the application of any 
such basis was intended on the part of those responsible for engaging 
the service seems incredible. 

The letter of January 29, 1935, from the National Carloading Cor- 
poration to the Federal traffic section, Procurement Division, had 
stated that with respect to the traffic covered thereby the National 
Carloading Corporation would “protect land-grant percentages in 
effect,” and this was reported by the Procurement Division as mean- 
ing that “land-grant percentages ordinarily available from published 
rail rates between the points referred to in their letter of January 29 
would be protected.” It would seem clear that the purpose of the 
foregoing was to compete with the railroads as to the traffic covered 
by the letter of January 29, 1935, and that accordingly the claimant 
would meet, as to such traffic, the charges ordinarily available to the 
Government for transportation in regular railroad-freight service. 
When, therefore, the National Carloading Corporation was informed 
that specific shipments were contemplated which ordinarily would 
move at carload charges rather than at less-than-carload charges it 
would apppear to have been under the necessity of informing the 
inquiring Government officials that it could not transport these ship- 
ments at charges ordinarily available to the Government for transpor- 
tation in regular freight service, if such was in fact its purpose and 
intention. It is not established that the prospective shippers were 
so informed. Accordingly, the claim for the balances now asserted to 
be due on the basis of the difference between charges at less-than- 
carload net land-grant rates and charges at carload net land-grant 
rates must be and is disallowed. (See also in this connection 27 
Comp. Dec. 1043 in which a somewhat similar situation was involved.) 
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(A-89824) 


SET-OFF —CIVILIAN RETIREMENT DEDUCTIONS— EMPLOYEE'S §IN- 
DEBTEDNESS NOT DETERMINED PRIOR TO HIS DEATH 


Amounts deducted from pay of an assistant postmaster for credit to the Civil 
Service Retirement and Disability Fund may be applied in partial liquida- 
tion of his indebtedness to the United States resulting from his misap- 
propriation of postal funds, notwithstanding the contention of his bene- 
ficiary otherwise on the basis that she is not indebted to the United States 
and the indebtedness against her husband was not found due until after 
his death, said contention being of no avail, the beneficiary succeeding 
only to the right of the employee in the fund, and the amount of the 
indebtedness being properly chargeable to him. 


Decision by Acting Comptroller General Elliott, November 26, 1937: 


There has been presented to this office for consideration the claim 
of Mayme Augusta Jones as duly designated beneficiary of James 
Henry Jones, deceased, for refund of retirement deductions made 
from the pay of said James Henry Jones as assistant postmaster 
at Selma, Ala., the amount of such deductions with interest being 
reported as in the amount of $1,871.23, against which the Post Office 
Department has asserted a counterclaim in the amount of $3,504.50 i 
by reason of misappropriation of postal funds by said assistant 
postmaster. : 
The record discloses that during the tenure of office of the present 
postmaster at the Selma, Ala., post office, all funds of the postal 
account were handled by James Henry Jones, assistant postmaster, 
when he was on duty and only when. he was not on duty did the post- 
master attend to matters involving the postal account. On the after- 
noon of May 5, 1937, while Mr. Jones was absent the postmaster 
was called upon to fill a requisition for stamps and in doing so found 
it necessary to resort to the main stamp stock in the vault, where it 
was found that certain boxes labeled as containing 50 coils of 500 
3-cent stamps in fact contained stamps of lesser denomination or 
stubs of money orders. Acting on the information thus in his pos- 
session the postmaster reported the matter to a local post office 
inspector and to the inspector in charge at Chattanooga, Tenn. An 
examination of the stamp stock was begun on May 6 and within 
an hour after the investigation began Mr. Jones, the assistant post- 
master, is reported as having committed suicide. The investigation 
disclosed that substitutions had been made in six boxes, three of 
which contained only money order stubs, two contained 50 coils each 
of 1-cent stamps instead of 3-cent stamps as labeled, and one con- 
tained 50 coils of 2-cent stamps instead of 3-cent stamps as labeled. 
The shortage resulting from such substitution amounted to $3,504.50. 
An additional shortage of $2.61 was subsequently discovered due to 
the misappropriation by Mr. Jones of special-delivery fees due mail 
carriers, making the total amount of the indebtedness as found by 
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the Post Office Department $3,507.11. The Department has requested. 
there be set off against such indebtedness the amount to the credit. 
of Mr. Jones in the retirement fund and also the amount of salary 
due him and unpaid at the time of his death, amounting to $40.47. 
The widow, who is the duly designated beneficiary, has protested the 
taking of such action, contending that as beneficiary she became 
entitled to the amount in the retirement fund to the credit of her 
husband at the time of his death, at which time no charge of indebt- 
edness had been raised against him, and that she herself is not 
indebted to the United States. 

The authority and responsibility of the accounting officers of the 
Government under and by virtue of section 305 of the Budget and 
Accounting Act of June 10, 1921 (42 State. 24), require such officers 
to consider both debits and credits in the settlement of claims for 
and against the United States, and it is well settled that an amount 
due the United States may be withheld or collected from amounts 
deducted from employees for credit to the Civil Service Retirement 
and Disability Fund. 16 Comp. Gen. 161 and cases cited therein. 

As to the contentions of the claimant in this case that she is not 
indebted to the United States and that as the indebtedness against 
her husband was not found due until after his death it cannot be set 
off against the retirement deductions of which she is beneficiary, it 
may be stated only that the misappropriation of the postal funds 
was during the lifetime of the assistant postmaster, and while such 
misappropriation was not discovered, and the amount thereof not 
determined until after his death, the fact remains that said amount 
is chargeable to him. Such being the case and as the beneficiary suc- 
ceeds to the rights of the employee in respect of the retirement deduc- 
tions, no greater right to such retirement deductions could pass to 
the beneficiary than the employee had thereto: 

The Post Office Department having found that Mr. Jones is 
indebted to the United States in the amount of $3,507.11, and the 
record appearing to support that finding, the amount of $1,871.23 to 
his credit in the retirement fund will be applied in part liquidation 
of the indebtedness. The same action is authorized also with respect 
to the amount due Mr. Jones for salary at the time of his death. 


(A-90292) 


INTEREST —CIVILIAN RETIREMENT DEDUCTIONS NOT TIMELY 
MADE—REEMPLOYMENT AFTER BREAK IN SERVICE 


Where there is a breach in a civilian employee’s service such as would con- 
stitute under the Civil Service Retirement Act sufficient basis for refund- 
ing retirement deductions to an employee if. timely made from his salary 
and a redeposit thereof with interest upon reinstatement, the current 
nondeduction and payment of full salary in the prior position through in- 
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advertence or administrative error may be considered as tantamount to a 
refund of the deductions which should have been made, and upon 
reinstatement the charging of interest, from date of reemployment, on 
deposits to cover prior service, is authorized. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, November 26, 1937: 


Your letter of November 5, 1937, is as follows: 


Your decision is requested in the following matter: 

Willard E. Buell first entered the service of the United States on June 12, 
1886, as clerk, Treasury Department, in which position he had a classified 
status. He resigned on October 31, 1914, to accept a position as Chief of 
Division, Federal Reserve Board, a position not in the classified service, to 
which he was appointed on November 2, 1914, and in which he served until 
August 21, 1922, when the position was abolished, and he was separated from 
the service without prejudice. 

Mr. Buell became subject to the provisions of the Civil Service Retirement 
law (act of May 22, 1920) by virtue of the interpretation given the act of 
March 27, 1922, but by inadvertence or through a misunderstanding of his 
status under the law no deductions were made for retirement purposes from 
his salary for the period from March 27, 1922, to August 21, 1922, when he 
was separated from the service. He reentered the classified service as a 
-clerk in the Treasury Department, June 20, 1923, and served continuously until 
November 30, 1936, when he reached retirement age and was separated from 
the service, having served a total period of 49 years, 7 months, and 2 days. 
Deductions from his salary for retirement purposes were regularly made from 
‘the date he was reinstated in the service, June 20, 1923, until his separation, 
November 30, 1936, for retirement. 

Neither when he reentered the service, June 20, 1923, nor thereafter until 
he filed application for retirement benefits was he requested or required to 
deposit in the United States Treasury to the credit of the retirement fund the 
sum of money which, through inadvertence or administrative error, was not 
deducted from his salary during the period of his service from March 27, 1922, 
to August 21, 1922, or interest thereon. However, when he submitted ap- 
plication for retirement on account of age under the Civil Service Retirement 
law (act of May 29, 1930), he was advised by the Civil Service Commission 
that he must deposit the amount of $41.01, which should have been deducted 
during the period, March 27, 1922, to August 21, 1922, together with interest 
thereon from June 20, 1923, the date he reentered the classified service, amount- 
ing to $27.86. These sums Mr. Buell paid, but the interest payment he made 
under protest and has asked reconsideration of the action requiring payment 
of interest on deductions from his salary not timely made through inadvert- 
ence or administrative error. In support of his protest he cites the decision 
of the Comptroller General of June 11, 1926 (5 Comp. Gen. 974.) 

In addition to the decision cited by Mr. Buell, attention is invited to the 
Comptroller General's decisions of February 14, 1923 (2 Comp. Gen. 506), July 
23, 1926 (6 Comp. Gen. 69), and August 4, 1926 (6 Comp. Gen. 100). 

These decisions, however, relate to persons who have been continuously em- 
ployed, whereas in the case of Mr. Buell there was an absolute separation from 
service following the period during which retirement deductions were not 
timely taken and a subsequent reemployment in a position under the act. 

Section 12 of the Retirement Act of May 29, 1930, provides for refunds of 
deductions upon absolute separation from service prior to becoming eligible 
for retirement, and further provides that any money so refunded must upon 
reemployment in a position within the purview of the act be redeposited with 
interest before the employee may derive any benefits under the act. While 
Mr. Buell was not paid a refund, as such, nevertheless he had been paid at 
a 100% rate of salary and had received all that was due him from the Govern- 
ment at the time of his separation on August 21, 1922. 

In adjudicating this case the Commission followed the rule of procedure 
which had previously been agreed upon, which reads: 

“In cases where through administrative oversight during periods of service 
with retirement status disbursing officers have failed to take deductions timely 
and have made salary payments on 100% basis, the retirement deductions 
erroneously omitted shall constitute a debt owing to the retirement fund, and 
when collected, shall not be subject to an interest charge either throngh the 
period that they were currently omitted or for any subsequent period that col- 
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lection is deferred; provided, however, that should the employee become abso- 
lutely separated from the Government service so as to become eligible for re 
fund before the indebtedness has been liquidated, the unpaid deductions, upon 
subsequent reinstatement, will then have the status of refunds that have been 
correctly paid, the redeposit of which will be presently optional but mandatory 
before retirement. In such case interest will be a proper charge from date of 
reemployment.” 

Your decision is requested on the question of whether upon a person’s reem- 
ployment in a position under the Retirement Act after a break in service in- 
terest is chargeable from the date of reemployment on deposits to cover prior 
service where through inadvertence or administrative error deductions were not 


timely taken, such deposits being mandatory before the allowance of any 
annuity benefits, 


There is nothing specific in the Civil Retirement Act as originally 
enacted or as amended regarding the computation of interest on 
retirement deductions not timely taken from the salary of employees 
as a result of administrative error. The question has been the sub- 
ject of a number of decisions rendered by the former Comptroller 
General which have been cited in your letter. In all of the cases 
considered, involving employees who had had no break in service 
subject to the Retirement Act, although there had been transfers from 
one position to another and resignation and reemployment, the rule 
was consistently stated that no interest on such deductions delayed 
through administrative error would be required. However, it was 
suggested in one or more of the decisions that the rule would not 
necessarily have been the same had there been a break in service. 
Yor instance, the following is quoted from decision of June 11, 1926, 
5 Comp. Gen. 974, 975: 


* * * The basis for the conclusion that refund of interest on retirement 
deductions not timely taken from the salary of employees in the classified civil 
service was that the basic statute made no such requirement nor provided for 
such a procedure. It can only be reiterated that section 10 of the Civil Retire- 
ment Act, dated May 22, 1920, 41 Stat. 618, on which the Secretary of the In- 
terior bases his conclusion, relates exclusively to employees who are transferred 
“from an unclassified to a classified status, or upon the reinstatement of @ 
former employee.” This plain provision may not be broadened by construction 
to include employees who are in the classified civil service and have never left 
such service. The purpose and intent of section 10 is to return to the retire- 
ment fund the amount of deductions with interest for the period of past service- 
in the classified civil service when an employee reenters that service after 
having been in an unclassified position or out of the Government service en- 
tirely. 27 Comp. Dec. 623; id. 686. 


The following is quoted from decision of August 4, 1926, 6 Comp. 
Gen. 100, 101: 


Sections 10 and 11, civil retirement act of May 22, 1920, 41 Stat. 618 and 619, 
deal respectively with deposit of deductions when an employee is transferred 
from an unclassified to a classified status, or upon reinstatement of a former 
employee, and redeposit by an employee who is transferred to an unclassified 
status or separated from the service, paid his retirement deductions, and later 
reinstated in a classified status. In neither section is there any provision made 
to cover cases in which the employee has been in a classified status since the 
enactment of May 22, 1920, or from the time he enters the service, and, due to 
inadvertence or error on the part of the administrative office, timely retirement 
deductions as required thereunder were not made from his pay. In such cases 
the payment of the deductions in arrears can be considered neither a deposit 
under section 10 nor a redeposit under section 11 for the reason that the status 
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of the employee has not changed, and there is no provision in the civil retire- 
ment acts requiring him to pay interest upon the delayed deductions. 


The provisions of sections 10 and 11 of the original retirement act 
of May 22, 1920, considered in the quoted decisions, have been re- 
enacted insofar as here material in substantially the same terms by 
section 12 of the amendatory act of May 29, 1930, 46 Stat. 476. 

In cases where there is a break in service such as would constitute 
under the retirement law sufficient basis for refunding the retirement 
deductions to the employee if timely made from his salary, and a 
redeposit of the same with interest upon reinstatement the nondeduc- 
tion or current payment of such deductions may be considered as 
tantamount to a refund of the same in such cases, and upon reinstate- 
ment the charging of interest authorized. The rule stated in your 
letter appears to cover except that the words “and there has been a 
break in service” should be inserted between the word “liquidated” 
and the words “the unpaid deductions.” 


Accordingly, the question in your concluding paragraph is an- 
swered in the affirmative. As there was a break in service in the 
case of William E. Buell, here presented, from August 21, 1922, to 
June 19, 1923, the Commission was correct in charging interest on the 
amount of deductions not timely taken through administrative error 
during the period March 27, 1922, to August 21, 1922. 


(A-90524) 


COMPENSATION—PER HOUR AND PER DIEM EMPLOYEES—EXECUTIVE 
ORDER HOLIDAYS—PANAMA CANAL EMPLOYEE’S STATUS, AND 
GENERAL ACCOUNTING OFFICE INDIVIDUAL CLAIM STATUS AS 

PRECEDENT 


When an Executive order closes an office and excuses employees from duty an 
entire day and no work is performed on that day and the day is not 
charged to annual leave, per diem employees are not entitled to compensa- 
tion for that day, but where an Executive order only shortens a workday, 
and per diem employees work on that day the full time fixed by the order 
as the length of the workday, they are entitled to a full day’s compensation. 

Although a schedule of wages pursuant to which employees in the several trades 
and crafts or similar occupations are paid measures the compensation on 
an hourly basis, the employees are nevertheless regarded as per diem em- 
ployees within the meaning of the holiday statutes, and the rules stated 
thereunder, if appointed or employed for a substantially continuous period 
and required to work a certain number of hours per day. 

Employees of the Panama Canal above the grade of laborer whose compensation 
is fixed by the hour or day and who are appointed or employed for a sub- 
stantially continuous period and are required to work a certain number of 
hours per day may be regarded as per diem employees and entitled to a 
full day’s compensation for September 17, 1987—anniversary of signing of 
the Constitution of the United States—if work was performed on that day 
from the usual beginning time until the time for closing pursuant to the 
terms of Executive order of August 31, 1987. 

A General Accounting Office claims settlement of an individual claim is not to 
be regarded as necessarily controlling the disposition of any other claim 
or as a precedent stating a rule of law for the general guidance of adminis- 

trative officers of the Government. 
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Acting Comptroller General Elliott to the Governor, the Panama Canal, Novem- 
ber 26, 1937: 


Your letter of November 15, 1937, is as follows: 


Your decision is requested as to whether the so-called hourly employees of 
the Panama Canal above the grade of laborer may be paid by the Panama 
Canal without charge to leave for the time excused on September 17, 1937, while 
Panama Canal shops and other activities were closed pursuant to Executive 
order of August 31, 1987, and the Governor’s cireular of September 15, 1937. 

The Governor's circular reads as follows: 

“To all concerned: 


“ OBSERVANCE OF SEPTEMBER 17, 1937, AS ANNIVERSARY OF SIGNING OF CONSTITUTION 


ankt The following Executive order was issued by the President on August 31, 
“ “By virtue of the authority vested in me as President of the United States, 
it is hereby ordered as follows: 

“1, On Friday, September 17, 1937, the one hundred fiftieth anniversary of 
the signing of the Constitution of the United States, the several executive de- 
partments, independent establishments, and other governmental agencies in the 
District of Columbia, including the Government Printing Office and the Navy 
Yard and naval stations, shall be closed at 1 o’clock p. m., or at such other 
hour as they, under their regulations, regularly close on Saturdays; and all em- 
ployees in the Federal service in the District of Columbia and in the field 
service of the executive departments, independent establishments, and other 
agencies of the Government, except those who may for special public reasons be 
excluded from the provisions of this order hy the heads of their respective 
departments, establishments, or agencies, or those whose absence from duty 
would be inconsistent with the provisions of existing law, shall be excused 
from duty on that day after the hour at which the departments, establishments, 
or agencies in which they work are closed in accordance with this order. 

“2. For the purpose of this order, in establishments or agencies in which 
the employees work in shifts such employees shall, subject to the foregoing 
provisions, be excused from duty after four hours of work on the said day. 


“*PRANKLIN D, ROOSEVELT. 

“‘Tre Waite House, August 31, 1937.’ 

“2. The above-quoted order applies to the Panama Canal and Panama Rail- 
road organizations and will be observed as far as the needs of the service will 
permit. However, under the laws applying to this service, the time involved 
can, not be classed as legal holiday time, but as working time with executive 
direction to excuse from duty. 

“3 All Panama Canal and Panama Railroad offices, shops, and other activities 
will be closed so far as practicable at 1 p. m., Friday, September 17th, except 
such activities as are required in the public interest to continue in operation. 

“4. Employees whose services can be spared, may, if desired, be excused at the 
close of the morning working period and cover the afternoon period with the 
usual request for leave (Form 484). 

“5. Employees working on shifts whose services are not necessary in the 
public interest will be excused after 4 hours work. 

“6. Decision on payment for the time off under this Executive order will be 
a matter of law and the interpretation of the order by legal authority. It is 
not thought that hourly employees can be paid either here or in the United 
States except for time worked. Hourly employees may, if agreeable to de- 
partment or division heads work 4 hours and cover the other 4 hours by leave 
order. 

“7. This order of the President is for the purpose of celebrating a national 
anniversary and is considered mandatory so far as the public service permits. 


“C. S. Riptey, Governor.” 


The following is quoted from the statement of the Governor of the Panama 
Canal relative to the matter: 

“The primary reason for including in my letter the condition set forth in 
paragraph 6 that payment for time off would be a matter of law and interpreta- 
tion of the order by legal authority, was the action of the Claims Division 
of the General Accounting Office in disallowing the claim of E. W. Dowell 
(Claim No. 0445163) an employee of the Panama Canal, for four hours’ half 
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holiday pay on November 29, 1933, under Executive order dated November 18, 
1933. The disallowance reads in part as follows: 

“*The Executive order of November 18, 1933, declaring a half-holiday on 
November 29, 1933, did not apply to employees of the Panama Canal whose 
compensation was on a per hour basis.’ 

“Generally speaking, all alien employees of the Panama Canal receive a wage 
of-up to 40 cents per hour and they are termed ‘laborers.’ No question arises 
as regards these alien hourly employees as admittedly they are not entitled to 
compensation for time not worked. However, it is submitted that the hourly 
employees of the Panama Canal above the grade of laborer are in fact per 
diem employees in that they are employed on a permanent and continuous 
basis and are paid a certain amount for each day based on a fixed number 
of hours and a fixed rate per hour. In 8 Comp. Dec. 235 it was held, having 
reference to employees of the Government Printing Office who received pay 
by the day or hour and who were continuously and permanently employed,’ 
on occasion of suspension of work by. order of the President on account of the 
death of the late President McKinley, that— 

“‘Applying these definitions to the employees of your office mentioned in 
your letter, it is evident that those receiving annual salaries are entitled to 
be paid on those days; that those mentioned in your second, third, and fourth 
classifications are entitled to receive their daily wages for said days, if they 
are paid a stated sum for a day’s work, or if by the regulations of your office 
those who are paid by the hour are required to work a given number of hours 
a day as a minimum number. Otherwise those who are paid by the hour 
cannot be said to be per diem employees. There would be no basis upon which 
to compute their pay for a day they did not work.’ 

“In view of the foregoing, the question presents itself as to whether the 
hourly employees of the Panama Canal above the grade of laborer are not 
in fact per diem employees and as such are entitled to compensation for the 
half-holiday in question.” 

Decision in the matter at an early date will be-appreciated. 


In decision of December 30, 1936, 16 Comp. Gen. 625, 627, it was 
held as follows: 


An Pxecutive order cannot purport to grant compensation to which employees 
are not otherwise entitled by law under their appointments or contracts of 
employment, and the Executive order in this instance does not purport to do so. 
It operates to shorten the workday for Federal and District of Columbia 
employees on December 24, 1936, except for those whose services cannot be 
spared, and makes December 26, 1936, a non-workday in the field and January 
2, 1987, a non-workday both in the District of Columbia and in the field. 

If the employees to whom you refer are regularly paid on the basis of the 
day and not on the basis of the hour when actually employed, a full day’s 
compensation may be paid for December 24, 1936, if work is performed on that 
day from the usual time for beginning work until 1 o’clock p. m. Compare 
1 Comp. Gen. 210. In computing leave of absence with or without pay the 
existing rules applicable to the short day on Saturday are controlling with 
respect to December 24, 1936. 


The rule may be clarified by stating that when an Executive order 
closes an office and excuses employees from duty an entire day and no 
work is performed on that day and the day is not charged to annual 
leave, per diem employees are not entitled to compensation (8 Comp. 
Dee. 219; 22 id. 425; 2 Comp. Gen. 366; 8 id. 558; 10 id. 327; 17 id. 
298), but where an Executive order only shortens a workday and 
per diem employees work on that day the full time fixed by the 
Executive order as the length of the workday, they are entitled to a 
full day’s compensation (8 Comp. Dec. 235; 16 Comp. Gen. 625). 

A per diem employee is one who is employed by the day and paid 
a certain sum as a day’s wages. It has been generally recognized 
that, although the schedule of wages pursuant to which employees 
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in the several trades and crafts or similar occupations are paid, 
measures the compensation on an hourly basis, nevertheless they are 
regarded as per diem employees within the meaning of the holiday 
statutes and the rules stated thereunder if appointed or employed 
for a substantially continuous period and they are required to work 
a certain number of hours per day (8 Comp. Dec. 235). On this 
basis certain employees of the Government Printing Office and of the 
navy yards, etc., whose compensation is measured by the hour in the 
schedule of wages applicable to them and who are appointed or 
employed for substantially continuous periods and for regular tours 
of daily duty, are regarded as per diem employees. In fact, the 
holiday statute of January 6, 1885, 23 Stat. 516, specifically classifies 
them as per diem employees. (See 14 Comp. Gen. 818, 820.) 

In decision of April 11, 19238, A. D. 7586, to the Governor of the 
Panama Canal, wherein was considered the status of employees of the 
Panama Canal under the terms of joint resolution of March 3, 1923, 
42 Stat. 1444, directing that per diem employees’ be excused from 
duty on November 11, 1921, and allowed pay for that day, the Comp- 
troller General stated as follows: 

It may be stated as a general proposition that the term “per diem em- 
ployees” does not include employees engaged by the hour, but it is understood 
from your submission that the employees referred to are employees above the 
grade of laborer appointed with rates of pay per hour such as are referred 
to in the Executive order of February 2, 1914, No. 1888, which reads: 

“Employees above the grade of laborer, appointed with rates of pay per 
hour or per day, will not be employed over eight hours in any one calendar day, 
except in case of emergency. The time such employees work over eight hours 
in one calendar day, and time worked on Sundays and regularly authorized 
holidays, including January ist, February 22nd, May 30th, July 4th, Labor 
Day, Thanksgiving Day, and December 25th, shall be considered overtime for 
which time and one-half will be allowed. Such employees who work on the 
days prior and subsequent to the holidays specifically named above will be 
allowed their regular pay for eight hours for such days, in addition to pay 
for any work performed.” 

Such employees—that is to say, employees above the grade of laborer— 
regularly appointed for continuous ‘service with rates of pay per hour and 
who are regularly required to work eight hours a day may be regarded as 
per diem employees within the meaning of the joint resolution and may be paid 
the equivalent of eight hours’ pay for November 11, 1921, if excused from work 
on said day, provided they were in a pay status on the days prior and subse- 
quent to said day. 

The compensation of employees of the Panama Canal above the 
grade of laborer in the several trades and crafts have been fixed gen- 
erally on the basis of wage rates for similar occupations in the navy 
yards, arsenals, etc., in the continental United States, plus the differ- 
ential authorized by law, and they have been held subject to the 
40-hour-week statute. 

In view of the precedents hereinbefore mentioned, I have to advise 
that employees of the Panama Canal above the grade of laborer whose 
compensation is fixed by the hour or day and who are appointed or 


employed for a substantially continuous period and are required to 
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‘work:a certain number of hours per day may be regarded as per diem 
employees and entitled to be paid a full day’s compensation for 
September 17, 1937, if work was performed on that day from the 
‘usual beginning time until the time of closing pursuant to the terms 
-of Executive order of August 31, 1937. 

Reference is made in your letter to a claims settlement made by this 
-office in 1934, as the primary reason for this submission. You are 
-advised that a claims settlement of an individual claim is not to be 
regarded as necessarily controlling the disposition of any other claim 
or as a precedent stating a rule of law for the general guidance of 
the administrative officers of the Government. 


(A-90501) 


‘(QUARTERS ALLOWANCE—MARINE CORPS ENLISTED MEN DURING 
TRANSPORTATION WITH THEIR ORGANIZATION OVERSEAS 


Enlisted men of the Marine Corps who were in receipt of authorized quarters 
allowance prior to the embarkation of their entire organization for ‘“tempo- 
rary duty beyond the seas” were not by such change of location of their 
organization given a temporary duty status away from the normally as- 
signed duty station of their organization within the meaning of the act of 
April 15, 1926, as amended by the act of June 20, 1936, 49 Stat. 1545, and 
are not entitled to continuance of receipt of quarters allowance during the 
period .ef transportation with the organization via Government boat to the 
overseas ‘station. 


Acting .Comptroller General Elliott to the Secretary of the Navy, November 


27, 1937: 

There has been received your letter of November 13, 1937, with 
which you enclosed letter from the acting paymaster, headquarters, 
United.States Marine Corps, and endorsements thereon. You request 
decision whether in the situation described in this letter enlisted men 
of the Second Marine Brigade to whom payment of quarters allow- 
ance was authorized while serving with the Fleet Marine Force at 
San Diego, Calif., are entitled, during the period August 29 to Sep- 
tember 19, 1937, to continue to receive the quarters allowance which 
ithey were in receipt of on August 28, 1937. 

It appears from the information furnished that by orders issued 
August 25, 1937, the Second Marine Brigade of the Fleet Marine 
‘Force was ordered to embark on the U. S. S. Chaumont at San Diego, 
‘Calif., on or about August 27, 1937, for transportation to the Asiatic 
‘station for “temporary duty beyond the seas;” that the brigade sailed 
from San Diego August 29, 1937, and reached Shanghai, China, Sep- 
‘tember 20, 1937. The question is whether, under provisions of the 
act of April 15, 1926, 44 Stat. 257, as amended by the act of June 20, 
1936, 49 ‘Stat. 1545, the men who were in receipt of quarters allow- 
ance while :at San Diego on August 28, 1937, are entitled to such 
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allowances until the brigade reported at Shanghai—that is, during: 
the period of transportation to the overseas station. 

The quarters allowance as authorized by section 11 of the act of 
June 10, 1922, 42 Stat, 630, provides: 


* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 
an allowance for quarters and subsistence, the value of which shall depend on 
the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day. * * * 


The act of April 15, 1926, 44 Stat. 257, as amended by the act of 
June 20, 1936, 49 Stat. 1545, provides: 


* * * ‘That hereafter enlisted men of the Army, Navy, and Marine Corps,. 
including the members of the United States Army, Navy, and Marine Corps 
Bands and the Naval Academy Band, entitled to receive allowances for quar- 
ters and subsistegce, shall continue, while their permanent stations remain 
unchanged, to receive such allowances while sick in hospital or absent from 
their permanent duty stations in a pay status: Provided further, That allow- 
ances for subsistence shall not accrue to such an enlisted man while he is in, 
fact being subsisted at Government expense. 


Quarters and rations are normally furnished men with the organi- 
zation to which they are assigned. The payment of quarters allow- 
ance at a duty station in lieu of quarters in kind is conditioned on 
availability of quarters and the duty assignment of the man, and on 
an administrative authority therefor. See 8 Comp. Gen. 82, at page 
85. Under the act of June 20, 1936, when men are entitled to quar- 


ters allowance at their permanent stations right to such allow- 
ance continues “while sick in hospital or absent from their perma- 
nent duty stations in a pay status.” The act of April 15, 1926, as 
amended by the act of June 20, 1936, continues the right to such 
quarters allowance under conditions in which the man may actually 
be furnished quarters in kind, as when sick in hospital or away from 
his permanent duty station on temporary duty if the man’s perma- 
nent duty station remains unchanged. Whether, in the circumstances 
stated, the men in question are entitled to continuance of the quar- 
ters allowance while the organization is being transported to the 
overseas station depends on whether, in that situation, they are 
away from their permanent stations in the sense contemplated by 
the act. 

Although the Second Brigade of the Fleet Marine Force at San 
Diego was ordered to the Asiatic station for “temporary duty beyond 
the seas,” the individuals in question moved with their organization 
and were not absent therefrom. With respect to change in the service 
conditions of these men upon embarkation of the organization at San 
Diego, Calif., they were necessarily furnished quarters in kind. A 
temporary change in the location and duty status of a man’s organi- 
zation when he moves and serves with it does not give to the man 
a temporary duty status away from the normally assigned duty 
station or base of the organization. His station is with his organi- 
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‘gation. In the circumstances involved the men of the Second Marine 
‘Brigade were not absent from their permanent duty station within 
the act. 

You are advised that by reason of the assignment of the Second 
Marine Brigade of the Fleet Marine Force (based on San Diego, 
Calif.) to temporary shore duty beyond the seas, the enlisted men 
‘thereof in receipt of duly authorized quarters allowance at San 
Diego, Calif., were not entitled to continuance of such allowance 
during the period they were traveling with the organization to 
temporary overseas duty. 


(A-90548) 


‘CONTRACTS—MISTAKES—BIDS—OPTION OF RESCISSION OR PAYMENT 
AT BID PRICE 


Where one of two bids submitted in response to invitation requesting bids on 
seven individual items as well as lump-sum bids to furnish all such items, 
offered a price on only one of the individual items which was higher than 
the other bid on such item, but offered a price on the entire lot which was 
lower than the other lump-sum bid, and bidder alleges error after award 
on its lump-sum bid, basing its claim that same was intended to cover only 
the six items not covered by its individual bid on the contention that item 
one being on a separate sheet of the invitation was excluded from the 
lump-sum bid, the contractor may not be allowed any amount in addition 
to the bid price but may be allowed the option of having the contract 
rescinded without expense to the Government in connection with the return 
of the material delivered thereunder, or of being paid tts bid price, and, 
under the circumstances, if the contract is rescinded the needs of the 
Government should be readvertised. 


Actes Comptroller General Elliott to the Secretary of Agriculture, November 


, 1937: 


There has been received your letter of November 16, 1937, as 
follows: 


On September 14, 1937, the Regional Office of the Soil Conservation Service 
at Salina, Kansas, entered into a contract with the Dunham-Price Lumber Com- 
pany, Guthrie, Oklahoma, in acceptance of its bid submitted in response to 
Invitation to Bid numbered SCS-7-1129, under which bids opened at Salina, 
Kansas, on September 14, 1937. 

Acceptance was made on item 8 of its bid, which item, as an alternate, 
provides for a lump sum quotations on items 1 to 7, inclusive. Two bids were 
received in response to this advertisement, and below is a brief summary of 
the items and prices quoted. 


Doors, Douglas fir 

Window, white pine 

Locks, mortise 

Hinges, butt 

Paint, outside, white 

Paint, outside, black 

Paint, outside, 

Alternate, items 1 to lot 7, inclusive 


BIA WON 


' Discount: 5%—10, Net. 
2%—20. 
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On September 29, 1937, the Dunham-Price Lumber Company addressed a letter 
to the Regional Office in which it is stated that at the time the bid was made out, 
the impression was had that item 1, calling for six doors, being on a separate 
sheet, was unconnected with item 8 calling for quotations on items 1 to 7, inclu- 
sive. It is further stated that it was intended that the bid as submitted be con- 
strued as a quotation of $26.46 on the doors under item 1 and $32.76 en ali hard- 
ware and paint under items 2 to 7, inclusive. In short, it is contended that the 
quotation of $32.76 on item 8 is a lump sum bid on items 2 to 7, inclusive, and 
that the total bid price is the sum of items 1 and 8, or $59.22. 

The Dunham-Price Lumber Company in its letter of September 29, 1987, 
acknowledges the error made .and requests relief through a correction in the 
contract price, increasing the amount thereof to $59.22. 

The regional procurement officer in accepting this bid was not charged with 
notice of any existing error, and the lower price quoted by the Dunham-Price 
Lumber Company was not considered to be other than a competitive difference. 

All material has been delivered by the contractor; however, it is being with- 
held from use pending settlement of this controversy. 

It is to be noted that the bid submitted by Mason’s Cash Lumber, Guthrie, 
Oklahoma, proposed to furnish all materials for $53.80, less five percent—10 
days, two percent—20 days, or $51.11 net, if paid within ten days, as compared 
with the net amount of $59.22 now asked by the Dunham-Price Lumber Company. 

Enclosed are all bids received, an abstract thereof, and the letter from Dunham- 
Price Lumber Company dated September 29, 1937, attaching copy of its invoice 
No. 7233 dated September 28, 1937, in the amount of $59.22. 

It is requested that the facts presented herein be considered, and with the 
return of all papers the Department be advised as to the proper action to follow. 


The record facts summarized in your letter are sufficient to author- 
ize rescission of the contract but are not sufficient to authorize refor- 
mation thereof. It is understood that the place of business of the 
Dunham-Price Lumber Co. is Guthrie, Okla., that the articles deliv- 
ered have not been used and that the same are being held by the Soil 
Conservation Service at Guthrie, Okla. Under the circumstances the 
Dunham-Price Lumber Co. may be allowed the option of having the 
contract rescinded with the return of the supplies without expense to 
the Government, or of being paid only $32.76, its bid price. In 
the event of the former, the needs of the Government should be 
readvertised. 


The papers are returned. 


(A-89036) 


CONTRACTS — MISTAKES — BIDS— ALLEGATION OF ERROR AFTER 
AWARD—BIDDER’S CLAIM FOR ADDITIONAL AMOUNT AFTER PER- 
FORMANCE 


Where bidder’s claim of mistake in bid was not asserted until after award and 
there is nothing in the record to indicate that the contracting officer, before 
acceptance of the bid, knew that a mistake had been made, and nothing in 
the bid itself to suggest error, and the specifications were clear and unam- 
biguous, neither the contracting officer’s failure—after comparison of all bids 
received—to notice probability of error and ask for verification before mak- 
ing an award nor his agreement after award with respect to the alleged 
error, imposes any duty on the United States, after acceptance of the bid 
and performance of the contract, to pay any amount in addition to the 
contract price, although it appears from the facts as now presented that a 
rescission of the contract might have been authorized had the matter been 
presented to the General Accounting Office before performance; and the faet 
that the bidder may have been induced, through statements made by an 
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officer or employee of the Government, to make delivery of the material in 
the hope or belief that it would be paid some amount in addition to the bid 
price does not affect the legal rights or obligations under the contract. 

In order to authorize relief on account of a mistake in an accepted bid, it must 
appear that the mistake was mutual or that the error was so apparent that it 
must be presumed the accepting officer knew of the mistake at time of 
acceptance and sought to take advantage thereof. 


Decision by Acting Comptroller General Elliott, November 30, 1937: 

Mathews Plumbing and Heating Co. has requested review of settle- 
ment No. 0678199, dated October 27, 1937, whereby was disallowed its 
claim for the sum of $102, alleged to be due by reason of error in 
bid on certain sewer pipe furnished the Works Progress Adminis- 
tration at Fredonia, N. Y. 

It appears that under date of March 2, 1936, the New York State 
Procurement Division of the Treasury Department advertised for 
bids to be opened March 6, 1936, for the furnishing of 300 feet, 
24-inch double strength vitrified tile sewer pipe, 3 feet, B. & S., 
Federal Specifications SS—C-361. The Mathews Plumbing and Heat- 
ing Co. submitted a bid of $1.24 per foot, total $872, which, being 
the lowest bid received, was accepted, and purchase order was issued 
March 6,.1936. The.other bids receiyed ranged in price from $1.665 
to $1.91 per foot. It further appears that after the bid was accepted 
and purchase order issued, the company advised by telephone that 
an error in bid had been made and the telephone conversation was 
confirmed by letter of March 6, 1936, it being alleged that the bid 
had been figured on pipe 20 inches in diameter instead of on pipe 
24 inches in diameter as called for in the specifications. In the letter 
of confirmation the company alleged that its bid price for the pipe 
should have been $1.58 per foot and stated: 

We understand from our telephone conversation that we should ship the pipe 
as quoted and submit claim for consideration of your claims branch in Wash- 
ington. We will, of course, ship and bill accordingly but this letter is our claim 
for $102.00 at issue, 

The pipe was furnished, the bid price was paid, and the claim for 
the additional sum of $102 was disallowed. 

While the company, in its request for review, states the contracting 
officer realized that an error had been made and so advised it in the 
telephone conversation referred to above, the record is to the effect 
that the telephone conversation was after acceptance and such fact 
is not disputed by the company. There is nothing in the record to 
indicate that the contracting officer, before acceptance of the bid, real- 
ized that a mistake had been made in the bid. There was nothing in 
the bid itself to suggest that an error had been made therein. The 
specifications were clear and unambiguous. If the bidder made a 
mistake in submitting its bid the mistake was due solely to the 
bidder’s own negligence, the mistake not being induced by, or in any 
way contributed to, by the Government. There is no obligation on 
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the part of the Government to have its contracting officers act as 
guardians for careless bidders (8 Comp. Gen. 397), and the failure 
of the contracting officer in this instance—after comparison of this 
bid with the other bids received—to notice probability of error and 
to ask for verification before making an award, imposes no duty 
on the United States after acceptance of the bid and performance of 
the contract, to pay any amount in addition to the contract price. 

The acceptance of the bid as submitted consummated a contract 
and fixed the rights and obligations of the parties thereto. The 
obligation of the United States as so fixed could not subsequently be 
changed by any action of Government officers except for its own 
benefit or upon some new and valuable consideration passing to the 
Government. Pacific Hardware Co. v. United States, 49 Ct. Cls, 327. 

While it appears from the facts as now presented that a rescission 
of the contract might have been authorized had the matter been pre- 
sented to this office before performance (Moffett v. Rochester, 178 
U. S. 373), the record shows that the company elected to perform 
the contract instead of refusing to perform because of mistake. The 
fact that the company may have been induced, through statements 
made by an officer or employee of the Government to make delivery 
of the material in the hope or belief that it would be paid some 
amount in addition to the bid price, does not affect the legal rights 
or obligations under the contract. The company, in making delivery, 
did no more than it was obligated to do under its accepted bid, and 
as it has been paid in full at the contract price, there is nothing 
further due it. See Willard, Sutherland & Co. v. United States, 262 
U. S. 489. 

The general rule is that when there has been a mistake in the 
submission of a bid the contractor must bear the consequences 
thereof. In order to authorize relief on account of a mistake in an 
accepted bid it must appear that the mistake was mutual or that 
the error was so apparent that it must be presumed the accepting 
officer knew of the mistake at time of acceptance and sought to take 
advantage thereof. The record in this case shows that the bid was 
accepted by the contracting officer in good faith without notice of 
any error. 

The fact that the company elected to act on the contracting officer’s 
instructions to make delivery of the material and to present a claim 
for any amount to which it believed itself entitled in addition to the 
contract price, does not require or authorize allowance of the claim. 
In electing to follow such procedure the company removed from con- 
sideration the question as to whether, under the facts and circum- 
stances appearing, it could have been permitted to withdraw its bid, 
that is, have been relieved from performance had it so requested. 
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Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, and the company has been 
paid the bid price for the material delivered, there is no legal basis 
for payment of any amount in addition thereto. See Ellicott Machine 
Co. v. United States, 44 Ct. Cls. 127, and American Water Softener 
Co. v. United States, 50 Ct. Cls. 209. See also 20 Comp. Dec. 304; 22 
Comp. Dec. 529; 25 Comp. Dec. 35; 5 Comp. Gen. 605; id. 781; id. 
946; 6 Comp. Gen. 526; id. 815; 7 Comp. Gen. 493; 8 Comp. Gen. 362; 
9 Comp. Gen. 361; id. 446; 16 Comp. Gen. 779; and 17 Comp. Gen. 
373. ’ 

Accordingly, the disallowance must be and is sustained. 


(A-90102) 


PAYMENTS—ADVANCE—THIRD DECENNIAL INDEX TO CHEMICAL 
ABSTRACTS 


Payment for the Third Decennial Index to Chemical Abstracts is not authorized 
in advance of the delivery of its several volumes, as such publication is 
not a newspaper, magazine, or periodical within the exception provided by 
the act of June 12, 1930, 46 Stat. 580, from the prohibition in section 3648, 
Revised Statutes, against payment from appropriated funds for services or 
supplies in advance of the rendition of such services or the delivery of 
such supplies, and as the involved appropriation, Air Corps, Army, 1938, 
act of July 1, 1987, 50 Stat. 455, providing for the purchase of textbooks, 
books of reference, scientific and professional papers, publications, etc., does 
not except such publications from said prohibition. 


Acting Comptroller General Elliott to Captain John F. Connell, United 
States Army, December 1, 1937: 

Your letter of October 12, 1987, forwarded voucher in favor of the 
American Chemical Society for $50, covering payment for one set 
(5 volumes) of the Third Decennial Index to Chemica’ .\bstracts, two 
volumes to be delivered December 1, 1937, and three volumes December 
1, 1938. You request decision whether payment thereon is authorized 
in advance of delivery. 

Section 3648, Revised Statutes, prohibits payment from appro- 
priated funds for services or supplies in advance of the rendition of 
such services or the delivery of such supplies. The act of June 12, 
1930, 46 Stat. 580, excepts from the prohibition advance payments 
for subscriptions to newspapers, magazines, and periodicals: How- 
ever, it does not appear that the publications here sought are either 
newspapers, magazines, or periodicals, The appropriation for the 
Air Corps, Army, 1938, act of July 1, 1937, Public 176, 50 Stat. 455, 
contains specific provision for textbooks, books of reference, scientific 

81276"—38——31 
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and professional papers, publications and station libraries, but I 
find no provision therein excepting the purchase of such publications 
from the prohibition in section 3648, Revised Statutes, against 
advance payment. 

As the publication in question is neither a newspaper, periodical, 
nor magazine, payment on the voucher in advance of delivery is not 
authorized. The voucher is returned. 


" (A-88441) 


CONTRACTS—MISTAKES—BIDS—ACCEPTANCE IN GOOD FAITH AND 
BIDDER’S NEGLIGENCE 


The General Accounting Office is without authority to approve reformation of a 
legal and valid contract or to approve for allowance any amount in addi- 
tion to the contract price where mistake in bid was not alleged until after 
the bid was accepted in good faith, the specificatious were plain as to 
requirements, and there was nothing in the bid to suggest error, the alleged 
error, if it actually occurred, being the result of carelessness or inattention 
in the preparation of the bid. 


ae ner ta General Elliott to the Wedron Silica Company, December 
1937: 


Your letter of October 2, 1937, requests review of the action of this 
office in letter of September 18, 1937, disallowing your claim for $120 
in addition to the contract price you already have received for sand 
blast sand delivered to the Navy Department on Department Order 
No. N156s-10959, of April 3, 1937. Your claim rests on an alleged 
mistake in the preparation of your bid. 

Your bid which was accepted was upon readvertised specifications 
upon which, apparently, you previously had bid. However, that may 
be, the readvertised specifications were plain as to what was required, 
and if the error you assert actually occurred it was due to carelessness 
or inattention in the preparation of your bid. There was nothing 
in your bid to suggest error and error was not alleged until after the 
bid was accepted in good faith thereby constituting a legal and valid 
contract. This office is without authority to approve reformation of 
the contract or to approve for allowance from appropriated funds 
any amount in addition to the full contract price which already has 
been paid to you. Accordingly, the action disallowing your claim 
was correct and must be, and hereby is, sustained. Peérryman-Burns 
Coal Co., Ine. v. United States, Ct. Cis. No. 42562, decided April 5, 
1937; American Water Softener Co. v. United States, 50 Ct. Cls. 209; 
The Bllicott Machine Co. v. United States, 44 id. 127; 15 Comp. Gen. 
1049. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 457 


(A-89732) 


SET-OFF AND LIQUIDATION OF ACCOUNTABLE OFFICERS’ INDEBT- 
EDNESS—POSTAL CLERK’S EMBEZZLEMENT DURING TENURE OF 
TWO POSTMASTERS—APPLICATION OF UNPAID SALARY, RETIRE- 
MENT DEDUCTIONS AND BOND PENALTY. 


Where former postal clerk embezzled postal savings funds during the tenure 
of office of two postmasters, the amount to his credit in the retirement fund, 
unpaid salary, and the penalty on his bond, should not be applied in liqui- 
dation of the resulting charges raised in the postmasters’ accounts on a 
percentage basis determined from the amount embezzled under each post- 
master, but should be applied on the basis that the former postmaster is 
entitled to credit for the full amount of retirement deductions made from the 
clerk’s salary during said postmaster’s incumbency, plus interest thereon, and 
for all of the bond penalty, or any part thereof necessary to liquidate the 
entire charge in his accounts, and the present postmaster is entitled to 
credit for the remainder of the bond penalty, if any, plus the amount of 
retirement deductions made during his incumbency, with interest thereon, 
and the unpaid salary which accrued during his incumbency. 


a. eee General Elliott to the Postmaster General, December 2, 


Reference is made to letter of October 14, 1937, from the Acting 
Third Assistant Postmaster General (2-RKD: MLB) as follows: 


An inquiry has been received from the Chief Inspector under case No. 
22102-M, concerning the disposition of the penalty on the bond ($2,000.00), the 
accumulated retirement deductions ($646.30), and unpaid salary ($27.24) of 
Clarence P. Brown, former post office clerk at Clarinda, Iowa, who apparently 
embezzled $5,800.00 postal savings funds. 

In view of the statement of Inspectors F. D. Flora and J. T. Nelson, in 
paragraph 60 of their report dated March 29, 1937, that $2,500.00 of this shortage 
existed at the time A. B. Clark retired as postmaster at thar office on May 31, 
1936, it is felt that he is accountable therefor and the present postmaster for 
the remaining 57 percent of the shortage, which amounts to $3,300.00 

This office believes that the following action should be taken in disposing 
of the collections mentioned above, and the matter is referred to you for your 
opinion: 


To be credited to the account of A. B. Clark, former postmaster: 


43% of the penalty of Brown’s bond 
43% of Brown's credit in the retirement fund 
43% of the unpaid salary due to Brown 


To be credited to the account of C. L. Herren, present postmaster: 


57% of the penalty of Brown's bond 
57% of Brown’s credit in the retirement fund 
57% of the unpaid salary due to Brown 


No action will be taken by this office until receipt of your reply. 


It appears from the record that Clarence P. Brown, post-office clerk 
at Clarinda, Iowa, was suspended from duty March 20, 1987, for 
embezzlement of $5,800, postal-savings funds, and was dismissed from 
the service April 24, 1937. The Post Office Department has collected 
from Brown’s surety $2,000, which has been deposited with the Treas- 
urer of the United States to the credit of Board of Trustees, Postal 
Savings System, account of returnable deposits, syntbol 42001, ac- 
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count of Clarence L. Herren, postmaster at Clarinda, Iowa, and has 
requested that the amount of $27.24 due Brown as salary from March 
16 to 20, 1937, and $646.30 to his credit in the retirement fund be 
withheld from payment pending adjustment of his account. 

The record also discloses that $2,500 of the amount charged against 
Brown was embezzled by him during the term of office of Alexander 
B. Clark, who served as postmaster at the Clarinda office from May 
1924 to May 31, 1936, and the remainder, $3,800, was embezzled sub- 
sequently, that is to say, during the incumbency of Clarence L. Her- 
ren as postmaster. It is apparently because of such facts that the 
letter, supra, suggests that the amount collected on Brown’s bond 
plus the other amounts otherwise due him be proportioned and cred- 
ited to the accounts of the above postmasters on the basis of 43 
percent for credit to the account of former postmaster Clark and 
57 percent to the account of postmaster Herren. 

With respect to the amount to the credit of this former employee 
in the retirement fund attention is invited to decision of February 
15, 1930, A-29365, to the Secretary of the Interior, wherein was con- 
sidered the indebtedness of an assistant postmaster resulting from 
embezzlement of postal funds over a period of time covering part 
of the tenure of office of two postmasters. Said decision held that 
the entire amount to the credit of the debtor in the retirement fund 
should be applied in part satisfaction of the amount embezzled and 
that the amount in such fund deducted during the term of each post- 
master plus interest thereon be applied to the credit of each postmas- 
ter respectively. No reason is apparent why the same rule should 
not be applied in the present case. 

As to the amount collected from the surety there appears no reason 
why the entire amount if necessary should not be credited to the 
account of the former postmaster. Since, if at the time the former 
postmaster retired from office there had been knowledge of the short- 
age in his accounts due to the embezzlement by Brown, there would 
have been applied against the shortage the retirement deductions to 
Brown’s credit and the amount of Brown’s bond or so much thereof 
as needed, it seems only logical that the same action should now be 
taken in the matter. The fact that the embezzlement was not discov- 
ered until later does not affect the basic principle applicable, namely, 
that the former postmaster is entitled to receive credit for the full 
amount recovered from the surety if necessary to liquidate the charge 
in his accounts. 

In the circumstances the adjustment of the accounts will be on the 
following basis: 

The amount of retirement deductions, plus interest, withheld from 
Brown’s salary up to and including May 31, 1936, will be applied to 
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reduce the amount of shortage incurred during the incumbency of 
Alexander B. Clark, and the amount withheld thereafter, plus in- 
terest thereon, will be applied to the shortage incurred during the 
incumbency of the present postmaster. To the shortage in the ac- 
counts of former Postmaster Clark there will be applied also an 
item of $1.48 appearing from the records of this office as a credit 
item in his money-order accounts for April and May 1936. The 
amount collected from the surety will be applied in liquidation or 
part liquidation of the shortage incurred during the incumbency of 
the former postmaster, the balance, if any, to the shortage incurred 
during the incumbency of the present postmaster. The amount of 
salary due Brown for the period March 16 to 20, 1937, having been 
earned during the incumbency of the present postmaster, will be 
applied to the shortage incurred during said incumbency. 


(A-90109) 


PAYMENTS—ADVANCE—SUBSCRIPTION TO “STANDARD CORPORA- 
TION RECORDS”—ARMY AIR CORPS FIELD SERVICE 


The appropriation for the Air Corps, Army, 1938, specifically providing for the 
purchase of textbooks, books of reference, scientific and professional papers, 
publications, ete., is available for the purchase for field use, and payment in 
advance of complete delivery of Standard Corporation Records, a monthly 
publication which properly may be classified as a periodical to be used as a 
book of reference within the exception provided by the act of June 12, 1980, 
46 Stat. 580, from the prohibition in section 3648, Revised Statutes, against 
advance payments; the restriction in section 3 of act of March 15, 1898, 30 
Stat. 316, against the purchase of law books, books of reference, and periodi- 
cals for the use of any executive department or other Government estab- 
lishment at the seat of government not being applicable to the purchase of a 
periodical for field use. 


Acting Comptroller General Elliott to Captain John F. Connell, United States 
Army, December 2, 1937: 


Your letter of October 12, 1937, forwarded voucher in favor of 
the Standard Statistics Co., Inc., for $72, in payment of a subscrip- 
tion to the publication Standard Corporation Records, for the library, 
Army Aeronautical Museum at Dayton, Ohio. You request to be 
informed whether payment is authorized. 

The publication is described in the invoice attached to the voucher 
as a “Monthly Revised Unit of Corporation Records—12 mos. to 
June 17/38, $72.00.” The sample copy forwarded with your sub- 
mission contains information regarding the financial status of corpo- 
rations arranged alphabetically, is dated July 22, 1937, and contains 
on the front page a statement that “this guide and index contains 
all necessary reference and information to date of revision, June 30, 
1937, so that reference to the June 22, 1937, issue will never again 
be necessary.” 
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From the Secegilng it would appear that this is a monthly publica- 
tion which properly may be classified as a periodical to be used as a 
book of reference. The appropriation for the Air Corps, Army, 1938, 
act of July 1, 1937, Public, 176, specifically provides for textbooks, 
books of reference, scientific and professional papers, publicatiors, 
and station libraries. 

The restriction in section 3 of the act of March 15, 1898, 30 Stat. 
$16, against the purchase of lawbooks, books of reference, and peri- 
odicals for the use of any executive department and other Govern- 
ment establishments at the seat of government is not applicable to 
the purchase of a periodical for field use. 3 Comp. Gen. 977, The 
act of June 12, 1930, 46 Stat. 580, excepts subscriptions for periodicals 
from the prohibition against advance payment found in section 3648, 
Revised Statutes, A~61085, May 10, 1935. 

Accordingly, the appropriation for the Air Corps, Army, would 
appear to be available for payment on the voucher, which is returned, 
notwithstanding that the payment will be in advance of the complete 
delivery of the publication therein called for. 


(A-90638) 


COMPENSATION—ORIGINAL CLASSIFICATION OF POSITION DURING 
TENURE OF INCUMBENT—APPLICABILITY OF BROOKHART ACT 
SAVING CLAUSE 


An employee who was appointed as an expert in the Federal Surplus Com- 
modities Corporation without regard to the Classification Act, and whose 
position was later required to be classified by operation of the act of June 
28, 1987, placing the Corporation under the direction of the Secretary of 
Agriculture, is not entitled to continue to receive a salary rate in excess of 
the maximum rate of the grade in which his position was allocated by the 
Civil Service Commission, as the saving clause in section 4 of the Brook- 
hart Salary Act of July 3, 1930, 46 Stat. 1005,’ relates only to the review 
of allocations of positions which had originally been classified pursuant to 
the Classification Act, and not to original allocation of positions, the 
salaries of whith previously had not been required to be fixed, and which 
had not been fixed, pursuant to the act. 


wee General Elliott to the Secretary of Agriculture, December 


Your letter of November 16, 1937, is as follows: 


Mr. William H. Quigg was appointed without regard to the Classification Act 
as an expert in the Federal Surplus Commodities Corporation, at a salary of 
$5,200 per annum. After the Federal Surplus Commodities Corporation was put 
under the direction of the Secretary of Agriculture, all the positions in that 
organization were required, under the act of June 28, 1937, to be “in accordance 
with the provisions of law applicable to the employment of persons by the Agri- 
cultural Adjustment Administration.” Mr. Quigg’s duties were, in pursuance 
thereof, allocated by the Civil Service Commission to grade CAF-9, the maximum 
salary of which is $3,800 per annum. 

This Department would like to know whether Mr. Quigg’s salary can be fixed 
administratively at an amount greater than the maximum of grade CAF-9. The 
question, of course, arises in connection with the proviso in section 4 of the act 
of July 3, 1980 (46 Stat. 1005), making it possible for the incumbent of a post- 
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tion to receive the same salary, despite a reduction in grade, as long as he holds 
such position. 

Mr. Quige’s position as an expert at $5,200 per annum originated in the Com- 
modities . se Section of the Agricultural Adjustment Administration. This 
entire sec was later transferred to and merged with the Federal Surplus 
Commodities Corporation, a private corporation, chartered in Delaware, and pay- 
ing its employees Executive-order rates. The Federal Surplus Commodities Cor- 
poration was transferred to the Department of Agriculture on July 1, 1937, and 
the employees classified by the Civil Service Commission several weeks later. In 
the interim the employees were paid Executive-order rates. The question arises 
as to whether this constituted an administrative allocation which would come 
within the terms of the proviso of section 4 of the act of July 3, 1930, supra. 

Will you kindly render advice on the foregoing question at your earliest 
convenience? 


Section 4 of the original Classification Act of 1923, approved 
March 4, 1923, 42 Stat. 1489, provides in part as follows: 


That after consultation with the Board, and in accordance with a uniform 
procedure prescribed by it, the head of each department shall allocate all posi- 
tions in his department in the District of Columbia to their appropriate grades 
in the compénsation schedules and shall fix the rate of compensation of each 
employee thereunder, in accordance with the rules prescribed in section 6 herein. 
Such allocations shall be reviewed and may be revised by the Board and 
shall become final upon their approval by said board. * 


Section 4 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, amending the original Classification Act, provides as follows: 


The Personnel Classification Board shall have.authority to ascertain currently 
the facts as to the duties and responsibilities of any such position and to review 
and, subject to the President's approval, to change the allocation thereof when- 
ever, in its opinion, the facts warrant: Provided, That such review and change 
shall be made only after consultation with the heads of the departments con- 
cerned and after affording all incumbents of positions affected an opportunity 
to be heard, of which hearing a permanent written record shall be made and 
kept, including all testimony taken: Provided further, That in all cases where 
the Board shall change the allocation of a position to a lower grade the rate of 
pay fixed for such position prior to such change may be continued so long as 
the position is held by the incumbent then occupying it. 


This section does not supersede, but is supplemental to, section 4 of 


the original statute. 
In decision of March 17, 1982, 11 Comp. Gen. 352, 353, it was held: 


Section 4 of the original Classification Act, and as amended, prescribes a 
procedure incident to the allocation and reallocation of positions for the guid- 
ance of the Personnel Classification Board, which has jurisdiction only in the 
departmental service in the District of Columbia. Hence, the saving clause in 
the proviso to the section can have no application to employees in positions the 
allocation of which is not subject to approval by the Personnel Classification 
Board. The basis for the saving clause was the joint jurisdiction of the admin- 
istrative office and the Personnel Classification Board in the allocation and 
reallocation of positions in the departmental service and to prevent reduction 
in the salary rates of employees remaining in the same position by the final 
action of an agency outside the administrative office in which the employee is 
serving. As to the field service, where the allocation and reallocation of posi- 
tions, pursuant to the principles of classification, are exclusively an administra- 
tive matter, there is not present the conditions which prompted the enactment 
of the saving clause in question. 


Section 4 of the original Classification Act provides the general 
procedure for the allocation and reallocation of positions in the Dis- 
trict of Columbia subject to the act. Section 4 of the Brookhart 
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Salary Act was enacted to provide a procedure whereby the Person- 
nel Classification Board, now the Civil Service Commission, might 
review and revise on its own motion allocations theretofore made 
pursuant to the Classification Act, as amended, Hence, the saving 
clause in the latter provision relates only to the review of allocations 
of positions which had originally been classified pursuant to the act, 
not to original allocations of positions, the salaries of which pre- 
viously had not been required to be fixed, and which had not been 
fixed, pursuant to the act. Section 4 of the original Classification 
Act is for application in the original action of an administrative 
office and the Civil Service Commission in classifying a position. 

In order that an employee may be entitled to continue to receive 
a salary rate in excess of the maximum rate of the grade in which 
his position has been finally allocated by the Civil Service Commis- 
sion, pursuant to the proviso to said section 4 of the Brookhart Sal- 
ary Act, the higher salary previously paid must have been fixed 
pursuant to an allocation of the same position as finally approved 
by the Civil Service Commission. 

As the rate of $5,200 per annum previously paid to Mr. Quigg 
was not required to be, and was not, fixed pursuant to the Classifi- 
cation Act on the basis of a final approval of an allocation of a 
positiqn by the Civil Service Commission, the saving clause in section 
4 of the Brookhart Salary Act has no application to this case. If 
approved administratively, payment of the salary rate of $3,800 per 
annum, the maximum rate of grade CAF-9, will not be questioned. 
15 Comp. Gen. 102; id. 797. 


(A-13216), (A-59110) 


CHECKS—NEGOTIATION BY OTHER THAN INTENDED PAYEE— 
RECLAMATION PROCEDURE 


The procedure followed by the General Accounting Office in connection with 
checks so indorsed that it clearly appears the payee’s name differs from 
the name of the payee shown on the face of the check—as distinguished 
from cases where the payee’s indorsement has been forged—of making 
demand directly upon the cashing bank, and, in cases of forged checks, 
of referring the matter to the Secret Service Division, Treasury Depart- 
ment, with subsequent transmission to the Treasurer of the United States 
for the usual reclamation proceedings if the Secret Service Division report 
establishes, in effect, a prima facie case of forgery, will be supplemented 
to include the furnishing to the Treasurer of the United States of copies 
of all such demand letters written by this office. 


Anting ee General Elliott to the Secretary of the Treasury, Decem- 
r : 


Reference is made to your letter of November 8, 1937, as follows: 


Letters of your office to the Treasury Department dated March 22, 19365, 
January 13, and July 7, 1937, relate to procedure involved in requesting refunds 
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from depositary banks on account of ehecks drawn on the Treasurer of the 
United States bearing forged endorsements or otherwise improperly negotiated. 
The first of these letters pointed out that your request to the bank was not 
for funds but for information and that in collecting and crediting the amount 
the bank had acted upon its own volition. The second letter stated that the 
request that the amount of the check be remitted to your office was improper 
and “is not to be accepted as in anywise changing the established procedure 
in this class of cases.” 

The letter of your office dated July 7 stated in part: 

“It was an inadvertence that there was not followed in the cited cases the 
procedure referred to in letters A-59110, dated February 4, 1935, A-—13216, 
A-59110, dated Mareh 22, 1935, and A-13216, A-59110, dated January 13, 
1987, to you, relative to requesting refunds from depository banks in reclaim- 
ing funds on account of forged indorsements of checks drawn upon the Treas- 
urer of the United States. The employees concerned are being advised in the 
matter.” 

In its transcript of the Treasurer’s account for September 30, 1937, the Fed- 
eral Reserve Bank of New York credited $14.89 with the following explanation: 

“Photostatic copy of Treasury check No. 13,056,032, symbol 63/01/30 dated 
Dec. 24, 1936, to order of Joseph Noto, drawn on Tr. U. S. which was returned 
direct by you to Central Hanover Bk. Tr. Co. N. Y¥. We are attaching a copy 
of a letter recd. by Central Hanover Bk. Tr. Co., N. Y., from the Genl. Account- 
ing Office, Treas. Dept., Wash. D. C., as per our telephone conversation.” 

The copy of the letter of your office, dated September 8, 1937, Misc.—0641142- 
EAR, reads as follows: 

“There is enclosed a photostatie copy: of the above described check. 

“Your attention is invited to the fact that Joseph Noto is designated as 
payee. However, the check was cashed by you on December 29, 1936, on the 
endorsement of Joseph Noton. 

“The payee has executed an affidavit alleging nonreceipt or nonnegotiation of 
the above described check. 

“Therefore, it is requested that the amount of the check be forwarded to this 
office by check, draft, or money order made payable to the ‘The United States’, 
in order that proper settlement may be made with the correct payee.” 

In a letter to the Treasury dated October 18, the Federal Reserve Bank of 
Philadelphia transmitted correspondence received from your office with the 
observation that: 

“Since we do not understand why they wrote direct to the First National 
Bank of Everett, Pennsylvania, we are enclosing herewith correspondence for 
your proper disposition.” 

The enclosures were your letter dated October 14, to the Federal Reserve 
Bank (Misc.—-F-0681792-ARA) and a copy of your letter of the same date to the 
First National Bank, Everett, Pennsylvania, from which the following is 
quoted: 

“Your attention is invited to the fact that Charley Mearkle is designated as 

However, the check was cashed by you on the endorsement of Charley 


“The payee has executed an affidavit alleging nonreceipt and nonnegotiation 
of the above described check. 

“Therefore, it is requested that the amount of the check be forwarded to 
this office by check, draft or money order made payable to ‘The United States’.” 

Previous letters of the Treasury to you dated February 14, 1935, November 
2, 1936, and May 28, 1937, requested your cooperation in handling reclamation 
matters with bank endorsers through the office of the Treasurer of the United 
States, and your replies above referred to indicated your agreement with the 
Treasury's position on the subject. 

Because the Treasurer is drawee of the check, it is evident that he should 
have notice of claims of irregularities and should notify endorsers. 

The amount received through the Federal Reserve Bank of New York in the 
case of Joseph Noto is being held in the Treasurer’s reclamation suspense 
account, symbol 891-817, pending receipt of your advice‘as to its proper 
disposition. 
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Claims filed in this office upon the basis of checks the proceeds of 
which have been received by persons other than the rightful payees 
fall under two separate and distinct groups substantially as follows: 

1. Where the payee’s indorsement has been forged, 

2. Where the name indorsed on the check is not the payee’s name shown on 
the face of the check—as distinguished from cases involving a forged payee's 
signature. 

As to group 1 the practice has been to refer the matter to the Secret 
Service Division, Treasury Department, for investigation and report. 
If upon study of the investigational reports and other evidence it is 
ascertained with reasonable certainty that the payee’s indorsement 
was forged, and thus establishing in effect a prima facie case of 
forgery, the case is thereafter forwarded to the Treasurer of the 
United States for the usual reclamation proceedings looking to re- 
covery of the amount of the involved check. It is with respect to 
that class of cases that you have been advised in the cited letters of 
this office that this office would not request “refunds from depository 
banks in reclaiming funds on account of forged indorsements of 
checks drawn upon the Treasurer of the United States.” (Quotation 
from letter of July 7, 1937.) 

With respect to group 2, however, where it clearly appears the 
indorsement of the payee’s name differs from the name of the payee 
as it appears on the face of the check, showing rather conclusively 
that the check was not indorsed as drawn, thus dispensing with the 
usual Secret Service investigation required in forgery cases such as 
those included under group 1, the long standing practice of this office 
in such cases has been to make demand directly upon the cashing bank. 
The result in these cases has been most satisfactory from the stand- 
point of expedition, economy, and of adequate protection of the in- 
terests of all parties concerned. The cited letters of this office did 
not involve this class of cases. 

An analysis of the two cases presented in your letter will disclose 
that they fall within the purview of group 2. 

In the Charley Mearkle case, upon receipt of the payee’s letter 
alleging nonreceipt, the indorsement on the paid check was examined 
and while it is not entirely legible it was not regarded as clearly 
a group 2 case, namely, “not indorsed as drawn.” Accordingly, as a 
group 1 case, the regular forgery procedure was undertaken pursuant 
to A-59110, of February 4, 1935, that is to say, by letters dated 
October 2, 1937, the Secret Service was requested to investigate the 
matter, the administrative office was asked to furnish a report, and 
the Federal Reserve bank was notified of the pending investigation. 
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The letter to the Federal Reserve bank requested that the indorsing 
banks be notified and stated specifically : 

* * * Attention is directed to the fact that this communication has as 
its purpose the notification of indorsing banks of the investigation relative 
to the possible wrongful negotiation of the check and does not constitute a 
request for refund of the amount involved. 

Thereafter, reply from the Federal Reserve bank was received, 
indicating that the check had been cashed in error by one Charley 
Markle and that he was ready to repay the amount, this information 
having been furnished by the cashing bank (The First National Bank 
of Everett, Pa.). It then being apparent that the check was 
indorsed “Charley Markle” instead of Charley Mearkle, as drawn— 
clearly a group 2 case—a demand letter was written to the cashing 
bank at Everett, Pa. Only for its information, the Federal Reserve 
bank was furnished a copy of that letter. 

In the case of Joseph Noto, while the papers were forwarded to 
the Treasury Department on October 29, 1937, for reclamation and 
were not returned with your letter, swpra, there is sufficient informa- 
tion here to indicate what took place, to wit: Upon receipt of the 
payee’s claim alleging nonreceipt it was noted that the check was 
indorsed “Joseph Noton” instead of Joseph Noto, as drawn, and 
accordingly—this being a group 2 case—the usual demand letter 
was written to the cashing bank, the Central Hanover Bank & 
Trust Co. of New York. That letter, after calling attention to the 
erroneous indorsement and of the payee’s claim of nonreceipt, re- 
quested “that the amount of the check be forwarded to this office.” 
Through error, the Central Hanover Bank & Trust Co. turned the 
amount of the check over to the Federal Reserve bank, and said bank 
credited it in the account of the Treasurer of the United States. 
When the Federal Reserve bank so advised this office, the check and 
file were forwarded to the Treasurer for actual collection of the 
involved amount and the transmittal of same to the payee. 

I believe the foregoing will clarify the apparent misunderstanding 
by your Department regarding the handling of the two classes of 
checks indicated by the two groups, supra. However, in order that 
the Treasurer’s office may be informed of the irregularities arising in 
the cashing of checks coming within group 2 hereafter this office 
will be pleased to furnish the Treasurer with copies of all demand 
letters written by this office in such cases. Such procedure appears 
sufficient to satisfy the suggestion in the penultimate paragraph of 
your letter. 

As to the last paragraph of your letter, you are advised that it 
appearing the amount is still due the payee of the involved check, 
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the amount recovered by the Treasurer thereon and now held in the 
reclamation suspense account may be transmitted to the payee at his 
last address of record. 


(A~75498) 


CONTRACTS—DAMAGES—LIQUIDATED—DELAYS—PROOF OF ACTUAL 
DAMAGES, SUBSTANTIAL PERFORMANCE, HARDSHIP, AND FORE- 
SEEABLE CAUSES OF DELAY 


Under a valid agreement for liquidated damages on account of delays in per- 
formance of a contract, the question whether the Government suffered 
actual damages, or the amount thereof, is not for consideration. 

The fact that there was delay in delivery of only a small portion of material 
under a contract is not a valid reason for remission of liquidated damages 
where the rate agreed upon is computed only on the delayed portion and 
bears a reasonable relation to any probable damages which might be ex- 
pected to follow a breach of the contract. 

Where contract contains no provision for excusing delays in performance for 
any cause, the occurrence of snow, ice, sleet, blizzards, heavy rains, and 
flood conditions are a part of the general hirzirds assumed by the con- 
tractor, and may not be classed as “acts of God” which will relieve from 
the performance of the contract, unless so abnormal, extraordinary or 
unusual and of such severity that they reasonably could not have been 
considered as foreseeable so as to be provided against in the contract, and 

, the fact that performance of a contract entailed hardship resulting in loss 
to the contractor will not relieve him from performance of the contract 
according to its terms if the hardship might have been guarded against by a 
proper stipulation in the contract. 


Acting Comptroller General Elliott to J. P. Reighard, Receiver, The Kulp 
Lumber Co., December 3, 1937: 

Your letter of July 31, 1937, requests review of settlement of Octo- 
ber 30, 1936, by which there was disallowed your claim in the amount 
of $1,000.65 for remission of liquidated damages withheld under 
contract W-978-eng-ECW-1 dated September 27, 1935, for white 
oak ties furnished the United States Engineer Corps. 

By invitation of September 12, 1935, the Office of the Chief of 
Engineers solicited bids, to be opened September 24, 1935, for the 
furnishing of three lots of creosoted railroad ties and one lot of un- 
treated railroad ties for delivery f. o. b, destinations named in the 
schedules forming a part of said invitation. 

Your bid of September 20, 1935—proposing to make delivery f. o. b, 
New Cumberland, Pa., of lot 3, only—was accepted September 27, 
1935, with certain changes as indicated in purchase order of same 
date. The contract thus entered into provided for delivery, within 
45 days after receipt of the contract, of 4,281 ties, type I, as specified 
under item 1, at 69 cents each, amounting to $2,953.89, and 638 ties, 
type II, as specified under item 2, at $1.62 each, amounting to 
$1,033.56, making a total contract price of $3,987.45. Provision was 
made for preliminary inspection at your plant, Thompsontown, Pa., 
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with final inspection at destination, and for discount of “2% 10 days; 
114% 20 days; 1% 30 days.” The contract further provided: 


3. Estimate of difficulties—No allowance will be made for the failure of a 
bidder or of the contractor to estimate correctly the difficulties attending the 
execution of the work. 

4. Delivery—* * * In the event of the time limit expiring on Saturday, 
Sunday, or holiday, delivery will be required on the next working day. The 
time of completion of the contract welll include the time required for factory 
inspection by the Government * * 


* * * * * * * 


7. Liquidated damages.—Liquidated damages in the amount of 5 cents per tie 
will be assessed for each calendar day of delay in the delivery of each tie 
beyond the specified delivery time and will be deducted from the amount due 
the contractor upon delivery and acceptance of the ties, provided that the total 
amount of the liquidated damages deducted will not exceed 50% of the total 
amount of the contract. 

8. Claims and protests. If the contractor considers any work required of 
him to be outside the requirements of the contract, or considers any record 
or ruling of the inspectors or contracting officer as unfair, he shall ask for 
written instructions or decision immediately and then file a written protest with 
the contracting officer against the same within 10 days thereafter, or be con- 
sidered as having accepted the record or ruling. 

Tn case of default of the contractor, the Government may procnre the articles 
or services from other sources and hold the contractor responsible for any 
excess cost occasioned thereby: * * * 


The contract was received by you October 10, 1935, thus fixing the 
contract due date for delivery as November 25, 1935, November 24, 
1935, being a Sunday. At date of expiration of the contract period, 
deliveries had been made of 4,139 of the 4919 ties required to be 
delivered, leaving an undelivered balance of 780 ties, The following 
statement sets forth the dates on which the delayed deliveries were 
finally made, the delay involved on each delinquent delivery, and the 
liquidated damages accruing thereon, computed at the stipulated con- 
tract rate of 5 cents per tie for each day of delay involved : 


| 
Delivery date | Quantity Days of delay Eaqaieent 


$4. 00 
24. 70 
12. 20 

& 75 
74, 75 
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Your contentions in support of your claim for remission of liqui- 
dated damages may be summarized.as follows: (1) That the material 
was furnished in time for actual use and that no damages were sus- 
tained by the Government; (2) that the delayed portion constituted 
only a small portion of the contract quantity; (3) that every possible 
effort was made to effect timely performance and the assessment of 
damages constitutes a hardship; and (4) that the weather conditions 
encountered were abnormal and extraordinary in character. 

With respect to the first contention—that the Government suffered 
no actual damages as a result of the delayed deliveries—it is well 
settled. that under a valid agreement for liquidated damages, the 
matter of whether there were actual damages or the amount thereof 
is not for consideration. Sun Printing and Publishing Association 
v. Moore, 183 U. 8. 642; 10 Comp. Dee. 605; 13 id. 853; 16 id. 618; 19 
ad. 278; 23 id, 514; 2 Comp. Gen. 322; 5 id. 368, 750; 16 id. 918. 

The second contention—that only a small portion of the contract 
was delayed—can form no valid reason for remission of the liquidated 
damages, since the evidence establishes that the rate of liquidated 
damages as agreed upon—5 cents per tie for each day of delay 
thereof—is computed only on the portion with respect to which there 
was delay and bears a reasonable relation to any probable damages 
which might be expected to follow a breach. Such a provision is for 
enforcement. Wise v. United States, 249 U. S. 361; Kothe v. R. C. 
Taylor Trust, 280 U. 8. 224; 16 Comp. Gen. 344. 

The third reason assigned for remission of damages—hardship in- 
volved—is obviously without legal weight. The answer to this ob- 
jection is that the hardship could have been guarded against by a 
proper stipulation. Jacksonville dc. Railway vy. Hooper, 160 U. 8. 
514, 528; 8 Comp. Gen. 344, 345. The law regards the sanctity of con- 
tracts. It requires the parties thereto to do what they have agreed 
to do. If unexpected impediments be in the way, and a loss must 
ensue, it leaves the loss where the contract places it. If the parties 
have made no provision for a dispensation, the rule of law gives none. 
It does not allow a contract fairly made to be annulled, and it does 
not permit to be interpolated what the parties themselves have not 
stipulated. Dermott v. Jones, 2 Wall. 8; 14 Comp. Gen. 431, 433. 

The fourth reason advanced in support of your claim—abnormal 
and extraordinary weather conditions—involves the question of 
whether a delay due to such weather conditions is an excusable delay 
under this contract, that is, as to whether it is a delay for which 
liquidated damages would not accrue under the contract. The con- 
tract was for performance in the Tuscarora Mountains of Pennsyl- 
vania. It was an absolute undertaking, containing no provisions for 
excusing delays in performance for any cause; the only limitation 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 469 


stipulated was that the liquidated damages deducted should not 
exceed 50 percent of the total amount of the contract. The evidence 
of record tends to establish that the weather conditions of which you 
have complained consisted of snow, ice, and sleet in the early winter 
season, followed by a blizzard January 18, 1936, and flood conditions 
during the first half of the month of March. It is to be noted in this 
connection that the contract was for completion on or before Novem- 
ber 25, 1935, and that, therefore, the reported blizzard and flood con- 
ditions were long after the contract should have been completed. 
Since the contract contained no provision for excusing delays due to 
unusually severe weather conditions, the only question left for con- 
sideration is whether the weather conditions constituted such an act 
of God as would release a contractor from its contractual obligation. 

Generally, the courts have been hesitant in prescribing an exact 
definition of the phrase “an act of God” because of the difficulty 
involved in framing one applicable alike to all cases. However, the 
phrase has been generally defined as “something which occurs exclu- 
sively by the violence of nature; at least an act of nature which 
implies an entire exclusion of all human agencies.” United States v. 
Kansas City Southern Ry. Co,, 189 F. 471, 476. In Bullock v. White 
Star Steamship Co., 30 Wash. 448, it was held that “an act of God to 
relieve from the performance of a contract must be such as a person 
of. reasonable prudence and foresight could not have guarded 
against.” 

Occurrences which reasonably might have been anticipated are not 
acts of God in the legal sense. See Gleason v. Virginia Midland Rail- 
road Company, 140 U. S. 435. Snows, ice, sleet, blizzards, heavy 
rains, and flood conditions are a part of the general hazards assumed 
by a contractor in the performance of a contract in late fall and 
winter months—especially where, as in this case, partial performance 
was dependent upon a subcontractor and the timber was located in 
the mountainous regions of Pennsylvania—and unless the contract 
specifically so provides they may not be classed as “acts of God” 
unless so abnormal, extraordinary or unusual and of such severity 
that they reasonably could not have been considered as foreseeable 
so as to be provided against in the contract. Note particuluarly the 
case of Berg v. Erickson, 234 F. 817, in which the Circuit Court of 
Appeals for the Eighth Circuit held that an unprecedented drought 
did not relieve a contractor from damages for failure to perform. 
See also Phoenim Bridge Co. v. United States, 38 Ct. Cls. 492, in 
which it was held that an unexpected freshet or ice flow rendering 
work under the contract impossible did not relieve the contractor. 

Accordingly, the disallowance of your claim for $1,000.65 deducted 
as liquidated damages appears correct and is sustained. 





470 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


(A-90458) 
CONTRACTS—DISCOUNTS—DELAYS—INCOMPLETE INVOICES 


Where contract provided for discount for payment within a specified number 
of days from date of invoice, and payment was made within the specified 
number of days after receipt of a proper invoice, refund of the discount 
deducted is unauthorized, notwithstanding the payment as made was not 
within the specified number of days after date of original invoice, the invoice 
having been properly and timely returned by the Government for certifica- 
tion by the contractor in the manner required by the contract. 


Acting Comptroller General Elliott to the North American Cement Corpora- 
tion, December 3, 1937: 

Your letter of September 30, 1937, requests review of settlement 
dated September 27, 1937, which disallowed your claim for $25, as 
discount erroneously deducted from vouchers covering payment for 
250 barrels of cement delivered to the Soil Conservation Service, De- 
partment of Agriculture, at Danville, Va., under proposal dated 
December 16, 1936, which was accepted December 21, 1936. 

Your letter invited attention to the terms of your original bid, 
which provided for a discount of 10 cents per barrel for payment 
within 15 days from date of invoice, and to the purchase order cover- 
ing the material in question. You contend that a correct invoice was 
dated and sent out on January 2, 1937, and that since payment was 
not made within 15 days from that date the discount was not earned. 

The records in this case indicate that your invoice dated January 2, 
1937, which was received in the Procurement Office on January 7, 
1937, did not bear certification sufficient to authorize payment. The 
terms of the contract, as contained in your letter transmitting your 
bid, were to the effect that should there be any decline in the market 
prices of the material such decline should apply to shipments made 
under the contract during such period as the decline might~be in 
effect. Since your invoice stated a price of $2.35 per barrel, whereas 
the original bid price was $2.39 per barrel, it was obviously necessary 
to secure a certification as to the current price at the time of de- 
livery. Accordingly, the invoice was returned for a proper certifica- 
tion as to the current price of the material. The invoice was then 
resubmitted by you bearing an unsigned statement to the effect that 
due to elimination of emergency freight charges, “our price f. o. b. 
cars, Danville, is now $2.35 per barrel.” Such a certification was 
clearly insufficient to authorize payment, first, for the reason that 
the statement was not signed and, second, the price of $2.35 was stated 
to exist now, that is, on the date of the statement, without indicating 
the price on the delivery date. In view of the insufficiency of the 
certification you were again requested to furnish a proper certificate 
showing the price of the material on the date of delivery of same to 
the carrier. A certificate considered sufficient to meet the require- 
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ments was furnished by you under date of January 30, 1937, and 
payment of the same was made on February 5, 1937. 

There was no authority for making payment on the invoice until: 
the required certificate had been furnished, and it appears from the 
facts herein summarized that there was no undue delay by the Pro- 
curement Office in advising you of the insufficiency of the invoice and 
in endeavoring to secure a certificate sufficient to authorize payment. 
Since payment was made within the 15 days after the date of a 
properly certified invoice the discount was earned and properly 
deducted. 

Accordingly, the settlement disallowing your claim must be, and is, 
sustained. 














(A-90503) 


CONTRACTS—WAGE STIPULATIONS—STATUTORY PUBLIC BUILDINGS. 
AND PUBLIC WORKS REQUIREMENTS—PERIODIC ADJUSTMENT OF 
WAGE RATES 


A contract stipulation providing for periodic adjustment by the Secretary of 
Labor of the minimum rates of wages stated in the contract would be in 
contravention of the act of August 30, 1935, 49 Stat. 1011, the plain pro- 
visions of which require that there be included in every Government con- 
tract in excess of $2,000 for construction, etc., of public buildings and public 
works, a stipulation that contractor shall pay “wage rates not less than those 
stated in the advertised specifications.” 


Acting cee General Elliott to the Secretary of the Interior, December 
4, 1937: 
















There has been received your letter of November 15, 1937, as 
follows: 










This Department has under immediate consideration the issuance of specifica- 
tions for the construction of a high dam at Grand Coulee, Columbia Basin 
project in Washington. 

It is anticipated that the construction period will approximate three years 
and, if it is permissible to do so, I believe it will be in the interest of the 
Government to make provision in the specifications for periodic changes in 
wage rates. 

Under the present practice, as of course you know, the Department of Labor is 
determining rates of wages pursuant to the provisions of the Davis-Bacon Act, 
as amended August 30, 1935, 49 Stat. 1011, where construction is being financed 
with annual and specifically appropriated funds (as contrasted with emergency 
relief funds), and these wage scales, as established by the Labor Department, 
are made a part of the specifications issued by the Bureau of Reclamation. The 
form of contract used for this construction work is U. S. Standard Form No. 23, 
as revised September 9, 1935, and this form makes no provision for adjustment 
of wages because of changes in economic conditions. 

I am advised by the Commissioner of the Bureau of Reclamation that a 
number of prominent contractors, as well as representatives of the Associated 
General Contractors, have visited his office, and that all are much concerned 
over the prospect of higher wages on future contracts, especially those which 
extend over a long period. It would be of considerable assistance in the direc- 
tion of securing lower bids under our future specifications if some machinery 
could be set up in the construction contracts which would permit adjustment for 
major changes in economic conditions, justifying general increases or decreases 
in wages. With this purpose in view, the Department has drafted and there 
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is enclosed a proposed paragraph for inclusion in specifieations. where our con- 
tracts run over a period of several years, which has been designated ‘Proposal 
No. 1.” There is also enclosed a paragraph submitted by the Denver office of 
the Bureau of Reclamation covering the same subject matter, which has been 
designated “Proposal No. 2.” 

A copy of proposal No. 1 was submitted to the Department of Labor, and I 
am also enclosing a copy of the Labor Department’s reply of November 12, 1937, 
which suggests, because of doubts expressed therein, that the matter be sub- 
mitted to your Office for opinion. 

I am convinced that more reasonable bids will be submitted on large con- 
struction jobs which extend over a period of several years if the bidders know 
in advance that the wage rates fixed prior to initiation of construction will be 
acjusted to meet changing economic conditions during construction. There 
is no specific inhibition in the Davis-Bacon Act against revision of wage rates. 
‘The act apparently contemplates, to quote a portion thereof: 

“Minimum wages to be paid various classes of laborers and mechanics which 
shall be based upon the wages to be determined by the Secretary of Labor to be 
prevailing for the corresponding classes of laborers and mechanics employed on 
projects of a character similar to the contract work in the city, town, village, 
or other civil subdivision of the State in which the work is to be per- 
formed * * *,” 

The underlining is supplied, and it seems to me that the very purpose of the 
act will be defeated in long term contracts if the wage rates, as originally estab- 
lished, do not truly reflect the wage rates actually prevailing in the same 
locality during the later years of the contract period. 

It is not feasible to complete a large reclamation project under one contract 
and one contractor, nor is it practicable to let the contracts at approximately the 
same time. This results, and it actually has resulted on the Salt River project 
in Arizona, in two or more appreciably different wage scales on the same 
project and covering the same crafts. It is hardly necessary to state that this 
condition readily invites labor troubles. 

It will be appreciated if you will express your views as to whether in your 
opinion, there is any legal obstacle to the inclusion of the proposal No. 1 or 
the proposal No. 2 in the specifications for the high dam at Grand Coulee and 
other specifications where our contracts run over a period of several years. Also 
the Department will be glad to receive your suggestions as to any changes 
in phraseology which in your opinion would more certainly attain the desired 
objective. Invitations for bids under the Grand Coulee specifications have 
already been issued, fixing December 10, 1937, as the opening date, and it is 
hoped that it will be possible for you to render decision at an early date. 


As. suggested in the above-quoted letter, the proposed stipulations, 
both Nos. 1 and 2, would provide for readjustment by the Secretary 
of Labor of the rates of wages to be paid from time to time, and 
in this connection it is to be observed that section 1 of the act of 
August 30, 1935, 49 Stat. 1011, provides— 


That the advertised specifications for every contract in excess of $2,000, to 
which the United States or the District of Columbia is a party for construc- 
tion, alteration, and/or repair, including painting and decorating, of public 
buildings or public works of the United States or the District of Columbia 
within the geographical limits of the States of the Union or the District of 
Columbia, and which requires or involves the employment of mechanics and/or 
laborers, shall contain a provision stating the minimum wages to be paid 
various classes of laborers and mechanics which shall be based upon the wages 
that will be determined by the Secretary of Labor to be prevailing for the 
corresponding classes of laborers and mechanics employed on projects of a 
character similar to the contract work in the city, town, village, or other 
civil subdivision of the State in which the work is to be performed, or in 
the District of Columbia if the work is to be performed there; and every 
contract based upon these specifications shall contain a stipulation that the 
contractor or his subcontractor shall pay all mechanics and laborers employed 
directly upon the site of the work, unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any account, the 
full amounts accrued at time of payment, computed at wage rates not less 
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than those stated in the advertised specifications, regardless of any contrac- 
tual relationship which may be alleged to exist between the contractor or 
subcontractor and such laborers and mechanics, and that the scale of wages 
to be paid shall be posted by the contractor in a prominent and easily accessible 
place at the site of the work; and the further stipulation that there may be 
withheld from the contractor so much of accrued payments as may be con- 
sidered necessary by the contracting officer to pay to laborers and mechanics 
employed by the contractor or any subcontractor on the work the difference 
between the rates of wages required by the contract to be paid laborers and 
mechanics on the work and the rates of wages received by such laborers and 
mechanics and not refunded to the contractor, subcontractors, or their agents. 

The suggested stipulations contained in the above-quoted letter 
of November 15, 1937, are in contravention of the said act of August 
30, 1935, the purpose of which was to make definite and certain at 
the time the contract was entered into the contract price and the 
minimum wages to be paid thereunder. Note that said act provides 
that the minimum rates of wages to be paid under the contract shall 
be stated in the advertised specifications, as well as in the contract. 
A stipulation in a contract for changing said minimum rates every 
12 months as proposed would be inconsistent with this requirement 
of the act of August 30, 1935. Furthermore, the said act contains 
provisions in other sections thereof for enforcing the contract stipu- 
lations which the statute requires to be stated in the contract with 
respect to wage payments, but it does not provide that said means 
could be employed to enforce the substitute or additional provision 
proposed to be inserted in the contract. Also, the insertion of such 
& provision in the contract would render the Government’s obligation 
thereunder indefinite in amount and might involve an obligation in 
excess of the amount of the appropriation available for its payment. 

This Office agrees with the conclusion stated in the letter of No- 
vember 12, 1937, from the Department of Labor that periodic find- 
ings or readjustments of minimum rates of wages may not rest upon 
a contract stipulation, as that would be inconsistent with the act of 
August 30, 1935. 

In view of the plain provision in the statute hereinbefore quoted 
to the effect that the contract shall contain a stipulation requiring 
the contractor to pay “wage rates not less than those stated in the 
advertised specifications,” I assume it would not seriously be con- 
tended that it would be legal to provide in the contract for a down- 
ward readjustment of the minimum wage scale which would permit 
the contractor to pay at wage rates less than those stated in the ad- 
vertised specifications. And it would appear inconsistent and un- 
fair to the Government to insert in the contract a provision—not 
required by the statute—under which the Government would have 
to bear the burden of any increase in the prevailing rate of wages 
but could receive no benefit from any decrease therein. 

You are advised accordingly. 
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(A-88755) 


COMPENSATION—SOCIAL SECURITY BOARD EXPERT—PRIOR TO 
PRESIDENTIAL APPOINTMENT, AND UNDER ALLOCATION OF POSI- 
TION AFTER SUCH APPOINTMENT 




















































An actuarial consultant of the Social Security Board employed up to June 30, 
1937, on a contractual per diem basis at a rate in excess of the rate 
allowed by the Classification Act of 1923, as amended, for similar services, 
who, it was held in 17 Comp. Gen. 249, was not entitled to compensation 
for a period prior to the date of his commission by the President, may 
not be paid on a contract basis for the period from July 1, 1987, to the 
date of the commission, notwithstanding the submission to the Board prior 
to the close of the fiscal year 1937, of his signed contract to cover his 
services for the fiscal year 1938, the proposed contract not having been 
signed or agreed to by the Board and not being such as legally could 
have been signed or agreed to by it under the circumstances involved and 
the provisions of the appropriation act for the Board for the fiscal year 
1938, as to appointments, compensation limitations, ete., but payment of 
claim for per diem in lieu of subsistence is authorized for such part of 
the period from July 6, 1937, the date of the Board’s approval of his ap- 
pointment, to August 5, 1987, the date prior to date of his commission, 
as he was performing official duty in a travel status. 

Where the recommendation for appointment, the nomination by the President, 
or the commission issued pursuant thereto as an expert under the Social 

: Security Board, with salary rate of $5,00) er more per annum pursuant 

' to the proviso to the act of June 28, 1937, 50 Stat. 344, specifies a particular 

grade or any salary rate therein, there is no authority for the Board, with 

the approval of the Civil Service Commission, to allecate the position in a 

higher grade or for payment of any salary in excess of the maximum salary 

rate of the grade to which the Presidential appointment is made. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
December 6, 1987: 


Your letter of November 2, 1937, is as follows: 


Reference is made to your letters dated September 14 [17 Comp. Gen. 249] 
and October 4, 1987 (A-88755), relating to the effect of the approval of this 
Board on July 6 <«f William R. Williamson for appointment to a position as 
actuarial consultant. In those decisions you held that Mr. Williamson’s appoint- 
ment did not become effective until August 6, the date he was commissioned 
by the President. 

In view of your rulings that the Board's effort to appoint Mr. Williamson 
on July 6 had no effect, the Board desires your consideration of payment to 
him on the basis of a contract, which it appears is supported by ‘the 
cireumstances. 

Both the Board’s appropriation for the fiseal year 1937 (Pub., No. 739, 74th 
Cong.) and its appropriation for the fiscal year 1938 (Pub., No. 171, 75th Cong., 
Ind. Off. App. Act, 1988) gave the Board authority to contract with individuals 
for certain special services. During the fiscal year 1987 Mr. Williamson was 
employed by the Board under written contracts. In May the Board authorized 
him to attend the Eleventh International Congress of Actuaries in Paris, France, 
to be held June 17 to June 24, inclusive, and also to confer with certain 
individuals while in Europe either before or after the conference. During the 
entire period involved Mr. Williamson was in Europe on business incident to 
this authority. Prior to his departure, it was agreed that for the time neces- 
sary to complete his business in Europe he would be compensated on the basis 
of $50 per day plus $6 per day subsistence. This agreement is evidenced by 
the following excerpt from the Minutes of the Board of May 4, 1937: 

“The Board authorized Mr. W. R. Williamson to attend the Eleventh Inter- 
national Congress of Actuaries in Paris, France, on June 17 to June 24, 1937, 
inclusive, and: also to confer with certain individuals in London, England, and 
Geneva, Switzerland, either before or after the above dates, all transportation 
charges to be at his own expense. The Board agreed to continue to pay Mr. 
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Williamson his regular salary and in addition authorized $6.00 per diem sub- 
sistence during the entire time consumed in travel incident to and attendance 
at the Congress and the conferences.” 

Pursuant to this action of the Board, Mr. Williamson, prior to his departure, 
signed & Writtén contract -to: be effective upon the expiration of his existing 
contract; that is, on July 1, 1987. A copy of that contract is enclosed. While 
this written contract was never executed by the Board, it is clear from this 
action of May 4, and from Mr. Williamson’s signature to the contract, that it 
was agreed by both parties to continue Mr. Williamson’s employment on the 
basis as therein set out; although such agreement was doubtless subject, by 
necessary implication, to the Board's authority as it might finally be fixed in 
the then pending appropriation bill. 

The Independent Offices Appropriation Act, fiscal year 1938, approved June 
28, 1937, contains the following provisos: 

“Provided further, That the Board may expend not to exceed $40,000 of the 
sum herein appropriated for employing persons or organizations, by contract or 
otherwise, for special accounting, actuarial, statistical, and reporting, engineer- 
ing, and organizational services determined necessary by the Board, without re- 
gard to section 3709 of the Revised Statutes (U. 8. C., title 41, sec. 5), and the 
provisions of other laws applicable to the employment and compensation of offi- 
cers and employees of the United States: Provided further, That no salary shall 
be paid for personal services from the money herein appropriated under the 
heading ‘Social Security Board’ in excess of the rates allowed by the Classification 
Act of 1923, as amended, for similar services.” 

As Mr. Williamson was performing personal services for the Board, it was 
considered doubtful whether he could be paid as a contract employee subsequent 
to June 30 at rates in excess of classification schedules. On the expectancy that 
the above provision would be enacted as part of the appropriation act, the execu- 
tive director of the Board exchanged cables with Mr. Williamson in Paris, 
France, during the month of June, concerning the effect of such a provision on 
his employment, which communications do not evidence any intention on the 
part of either party to terminate Mr. Williamson’s connection with the Board 
but rather to continue him in his special capacity until he might be made a 
presidential appointee. Any contrary construction would compel the conclusion 
that Mr. Williamson was in Europe on business.of the Board without any official 
connection with it. 

While doubtless the Board could not in May have agreed unconditionally to 
continue Mr. Williamson in his special capacity after the expiration date of the 
then current appropriation, it would appear reasonable, as suggested above, to 
construe the agreement as being conditioned on the authority to be contained 
in the pending appropriation bill; or in any event, to conclude that Mr. William- 
son is entitled to settlement of his claim for compensation on the basis of the 
reasonable value of his service. See 15 Comp. Gen. 1095. In view of the fact 
that the Civil Service Commission has recently classified Mr. Williamson’s posi- 
tion as P-8, as anticipated at the time of the Board’s cable to him on June 22, 
it would seem proper to measure the value of his services, in the light of the 
current appropriation act, by the rate of salary now payable to him, plus $6 
per day subsistence. 


While it appears that Mr. Williamson, on June 1, 1937, signed and 
submitted a proposed contract to cover his services for the fiscal year 
1938, at a compensation of $50 per diem when actually employed, the 
proposed contract was not signed or agreed to by the Board and 
could not legally have been signed or agreed to by it. 

Clearly, there was neither a contract nor a valid appointment cover- 
ing the services of Mr. Williamson during the period July 1 to 
August 5, 1937, Not only is the above-mentioned proposition which 
was submitted by him prior to his leaving the United States, but 
which was never accepted or agreed to by the Board, of no force or 
effect whatever to give him any right to compensation, but the Board’s 
cablegram of June 22, 1937, and Williamson’s reply thereto clearly 
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negative any assumption of a continuance of his services after June 
30, 1987, on a contract basis, and show conclusively that any services 
by him during the fiscal year 1938 were intended to be under an ap- 
pointment by the President and confirmation by the Senate. Further- 
more, said cablegrams show there was no meeting of the minds of the 
parties as to his continuance in the service on any basis after June 30, 
1937. The Board’s approval on July 6, 1937, of his appointment to « 
position in grade P-7 at $6,500, if accepted by him (as to which there 
is no proof here), would constitute him a de facto officer or employee 
from said date, if then actually on duty or from such subsequent date 
as he may have entered on duty thereunder, but it is well settled that 
there can be no legal claim for compensation for services rendered by 
a de facto officer or employee. 

Consequently, there is no legal basis for any payment of compen- 
sation in this ease for any part of the period between June 30: and 
August 6, 1937. There would be no objection to payment of per diem 
in lieu of subsistence at the rate authorized under the Standardized 
Government Travel Regulations for any period Mr. Williamson may 
have been in an official travel status during the period from July 6 
to August 5, 1937, both dates inclusive, the Appropriation Act of 
June 28, 1937, Public, No. 171, 50 Stat. 344, specifically authorizing 
the Social Security Board to pay expenses incident to attendance “at 
meetings concerned with the work of the Board when specifically 
authorized by the chairman.” 

There is noted the statement in your letter to the effect that Mr. 
Williamson’s position recently has been allocated in grade P-8. If 
his appointment by the President, confirmed by the Senate, was to 
a position in grade P-7—that is to say, if either the recommendation 
for his appointment, the nomination by the President, or the commis- 
sion issued pursuant thereto specified grade P-7, or any salary rate 
therein—there is no authority of law for the Board, with the approval 
of the Civil Service Commission, to allocate his position in grade P-8, 
or for payment at any salary in excess of the maximum salary rate 
of the grade to which the President appointed him. 


(A-89791) 


ADVERTISING—BIDDERS—COMBINATIONS—AWARD PROCEDURE AND 
REPORTING OF COLLUSIVE BIDS—GOVERNMENT LIABILITY UNDER 
AWARD NOT APPROVED BY SUPERIOR OFFICER , 


Where advertised specifications required bids f. 0. b. bidder's shipping point 
and f. o .b. destination, with a provision that if prices f. o b. shipping 
point were not stated, they would be determined by deduction from destina- 
tion bid price, of the cost of transportation at commercial freight rates 
from bidder's shipping point to point of destination, and bids were sub- 
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mitted by all bidders quoting destination prices only, all of which were 
identical, and all providing for determination of the f. o. b. shipping point 
priees by an identical method different from that required by the specifica- 
tions, and less advantageous to the Government, the bids, although objec- 
tionable, may be considered where the interest of the Government so re- 
quires, but award should be made on the basis of the bidder offering to 
accept the lowest payment for the supplies to be delivered, determined by 
the bid which, although identical with the other bids as to freight cost 
deduction provision, involves the highest Government freight rate to the 
f. o. b. Government delivery point, but such collusive bidding should be 
brought to the attention of the Department of Justice and the Federal 
Trade Commission. 

Where an award made by a subordinate War Department officer, on the basis 
of a bid stipulation foreign to the advertised specification requirements, was 
not approved by his superior officer and no contract appears to have been 
entered into as provided in section 3744, Revised Statutes, requiring that 
War Department contracts “be reduced to writing, and signed by the con- 
tracting parties with their names at the end thereof,’ there is no liability 
for failure to contract with the protesting bidder involved, even if his bid 
had been acceptable. 


ne Comptroller General Elliott to the Secretary of War, December 8, 


There has been received your letter of November 29, 1937, as 
follows: 


Further reference is made to your letter of October 26, 1987, wherein yon 
quote a telegram which you received from the Volunteer Portland Cement Com- 
pany, Knoxville, Tennessee, dated October 21, 1937, protesting the award of 
contract to the Consolidated Cement Corporation, Fredonia, Kansas, for fur- 
nishing approximately 22,500 barrels of Portland cement pursuant to bids re- 
ceived October 1, 1987, by the United States District Engineer, Vicksburg, 
Mississippi. 

Under paragraph 3 of the specifications bidders were invited to quote the 
price for which they would furnish the cement f. o. b. railroad cars or barge at 
the contractor's shipping point, to enable a determination of whether a saving 
would acerue to the Government by effecting shipment on a Government bill 
of lading, and the price for which they would furnish the cement f. o. b. 
destination. 

Paragraph 6 of the specifications provided that award would be made on the 
basis of the lowest delivered cost to the Government and that, in the event a 
bidder failed to quote a price f. o. b. mill, the Government should have the 
right to determine the f. o. b. mill price by deducting from his f. o. b. destina- 
tion price the cost of transportation at commercial freight rates and to make 
award at the bidder’s price f. o. b. mill so determined. 

Twelve bids were received, each declining to quote a price f. o. b. mill, each 
quoting an identical net price for delivery f. o. b. destination, and each con- 
taining a qualification clause in substantially identical wording to the effect that 
“The U. S. Government shall determine its contract price f. 0, b. cars 
(contractor’s shipping point) on shipments moving on U. 8. Government bills 
of lading to the above named destination only, by subtracting from the above 
mentioned destination cost to the U. 8S. Government the land grant rate as 
determined by the U. S. Government as being applicable from (con- 
tractor’s shipping point) to said destination or the actual commereivl rate or 
special U, S. Government rate applicable from (contractor's shipping 
point) to said destination, whichever is the lowest.” 

The Volunteer Portland Cement Company added a further qualification to 
the effect that, “The Government shall never be required to pay, with respect 
to any shipment of cement hereunder, a Fe in excess of a price at which the 
seller, at the time of such shipment, of ers to make current sales of cement 
at the place of delivery herein specified. 

The District Engineer considered the bid of the Volunteer Portland Cement 
Company advantageous to the Government and made award accordingly. Upon 
review of his action by the office of the Chief of Engineers, it was concluded 
that the bid of the Volunteer Portland Cement Company contained no definite 
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or certain advantage to the United States and that award should be made 
strictly on the basis provided in the invitation. On the basis of such evalua- 
tion the District Engineer was instructed to cancel the award to the Volunteer 
Portland Cement Company and to make award to the Consolidated Cement 
‘Corporation, the lowest evaluated bid. 

It is quite apparent that all bids received were collusive, that the bidders 
-assumed to dictate the terms and conditions upon which delivery would be 
made, and that award as finally made was in strict accordance with the regu- 
lations pertaining to evaluating bids. In this case delivered costs to the United 
‘States were identical and apparently became identical by agreement between 
the bidders to deprive the Government of its right to obtain the advantage of 
‘Government freight rates and reserve this advantage to the benefit of the 
successful bidder. It was therefore considered to the advantage of the Govern- 
ment to award the contract to the bidder offering to accept the lowest payment 
from the Government in return for the supplies furnished. 


The facts set forth in the above-quoted letter would indicate that 
‘this case presents a situation similar to that considered in an opinion 
dated August 10, 1937, by the Attorney General of the United States, 
to the effect that the Department of Justice would examine such 
‘identical bids to see whether there had been any violation of the anti- 
trust laws in event such bids were administratively referred to said 
Department. Of course, identical or collusive bids likewise may be 
referred to the Federal Trade Commission for investigation as to 
whether there has been any combination in restraint of competition 
or other unfair trade practices. 

Further, while the bids received in this instance are not as objec- 
tionable as the bids considered in decision of March 23, 1935, to the 
‘Secretary of the Interior, A-60755, in that those bids quoted only one 
destination price with a provision to the effect that if shipment be 
made on a Government bill of lading there could be deducted from 
said destination price the cost to the Government of effecting such 
shipment, whereas in the present case two separate prices are quoted, 
to wit, a destination price and a lower price to be used in determin- 
ing the point-of-shipment price if shipment is to be made on Govern- 
ment bill of lading, still these bids do not, as requested in the invita- 
tion, quote a bona fide f. o. b. bidder’s shipping-point price. Hence, 
bids submitted on the basis of the bids here in question are objec- 
tionable in that they may result in depriving the Government of the 
full benefit of the land-grant or equalization-agreement rates appli- 
-cable to shipments on Government bills of lading. That is to say, 
if the difference between the two prices quoted by a bidder under 
bids in the form of those here in question is less than the difference 
between the amount of the commercial freight and the amount of 
the freight at the rate applicable to the Government on the shipment 
involved, the Government would not receive the full benefit which 
it should receive as a result of buying f. o. b. shipping point and 
making the shipment on Government bill of lading. 

However, it is appreciated that in this instance—as in the cases 
considered in A-83059, dated January 28, 1937, and A-83392, dated 
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February 5, 1937—-where the United States requires delivery of the 
cement, the contracting agencies may have no choice but to accept 
the lowest or most advantageous bid received after proper advertis- 
ing. But since the enforcement of the antitrust laws and the laws 
against unfair methods of competition is committed to the Depart- 
ment of Justice and to the Federal Trade Commission, respectively, 
the contracting agencies concerned should call to the attention of said 
Department and Commission each instance of what appears to be 
collusive bidding. 

In this particular case, the Chief of Engineers did not approve the 
proposed action of the district engineer in awarding the contract to 
the Volunteer Portland Cement Co. and no contract appears to have 
been entered into as provided ‘in section 3744, Revised Statutes. See 
17 Comp. Gen, 312 and cases there cited. Under these circumstances 
it must be concluded that there is no liability for failure to contract 
with the Volunteer Portland Cement Co., even if the bid had been 
acceptable. The company will be advised accordingly. 

Since the contract has been entered into with the bidder offering to 
accept the lowest payment from the Government in return for the 
supplies delivered, this Office is not required to withhold the uses of 
public money for making payment thereunder; that is, to the bidder 
whose bid involves the highest Government freight rate to the f. 0. b. 
Government delivery point and thereby results in the United States 


securing the largest deduction by reason of shipment on Government 
bills of lading. 


(A-90294) 


BRIDGES—TOLLS—STATUTORY PROVISIONS FOR CHARGES “AT FAIR 
AND REASONABLE RATES OF COMPENSATION”—GOVERNMENT 
MAILS, TROOPS, ETC. 


The act of June 27, 1930, 46 Stat. 821, providing that the regulation of all tolls 
on bridges authorized “prior to March 23, 1906, by act of Congress specifi- 
eally reserving to Congress the right to alter, amend, or repeal such Act,” 
should be subject to provisions of the act of March 23, 1906, 34 Stat. 84, is 
not effective as to tolls charged over a bridge constructed under section 9 
of the act of July 2, 1864, 13 Stat. 360, amending the act of July 1, 1862, 
12 Stat. 489, providing, respectively, for construction of bridges and for 
railroad transportation of mails, troops, ete., for the Government “at fair 
and reasonable rates of compensation * * *,” and payment is author- 
ized of tolls over such bridge for passage of tanks, trucks, and military 
personnel en route to maneuvers under section 94 of the National Defense 
Act. 17 Comp. Gen. 333, distinguished. 


Acting Comptroller General Elliott to Brig. Gen. Lewis M. Means, United 
States property and disbursing officer for Missouri, December 9, 1937: 
By your letter of September 24, 1937, there was submitted for 

advance decision a voucher in the sum of $35.45 in favor of the 

Atchison & Eastern Bridge Co. covering tolls charged for use of the 
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Atchison Bridge by the One'Hundred Twenty-eighth Field Artillery 
tanks, trucks, and men on August 12, 15, 28, and 29, 1937, while en 
route to and from the fourth Army maneuvers held at Fort Riley, 
Kans., under section 94 of the National Defense Act. 

The Atchison Bridge was constructed under authority of section 9 
of the act of July 2, 1864, 13 Stat. 356 at 360, which is an amendment 
of the act of July 1, 1862, 12 Stat. 489, section 6 of which provides, 
in part, as follows: 

That the grants aforesaid are made upon condition that said company shall 
* * * transport mails, troops, and munitions of war, supplies, and public 
stores upon said railroad for the Government whenever required to do so by 
any department thereof, and that the Government shall at all times have the 
preference in the use of the same for all the purposes aforesaid (at fair and 
reasonable rates of compensation, not to exceed the amounts paid by private 
parties for the same kind of service); * * *. 

See also section 13 of the act of July 1, 1862, 12 Stat. 495. 

Section 9 of the act of July 2, 1864, 13 Stat. 356, at page 360, pro- 
vides, in part, as follows: 

That to enable any one of said corporations to make convenient and neces- 
sary connections with other roads, it is hereby authorized to establish and 
maintain all necessary ferries upon and across the Missouri River and other 
rivers which its road may pass in its course; and authority is hereby given 
‘said corporation to construct bridges over said Missouri River, and all other 
rivers for the convenience of said road :. Provided, That any bridge or bridges 
it may construct over the Missouri River, or any other navigable river on the 
line of said road, shall be constructed with suitable and proper draws for the 
passage of steamboats, and shall be built, kept, and maintained at the expense of 
‘said company, in such manner as not to impair the usefulness of said rivers 
for navigation to any greater extent than such structures of the most approved 
character necessarily do: * * * 

A similar question arose in connection with the Omaha bridge of 
the Union Pacific Railway Co. between Omaha and Council Bluffs, 
and it was held by the United States Supreme Court, Union Pacific 
Railway Company v. The United States, 117 U. S. 355, sustaining the 
Court of Claims, 20 Ct. Cls. 70, that. said bridge, as a part of the 
railway line of the Union Pacific Railway Company was authorized by 
section 6 of the act of July 1, 1862, supra, to receive compensation of 
fair and reasonable rates, not in excess of those charged to private 


parties for similar service, and was not subject to the provisions of 


section 3 of the act of July 25, 1866, 14 Stat, 244, restricting charges 
for a certain class of Government transportation; in other words, 
that the act of February 24, 1871, 16 Stat. 430, extending the provi- 
sions of the act of 1866 to the bridge did not apply to rates of com- 
pensation to be paid by the United States but that other provisions 
of the act of 1866 as to the construction of bridges only were extended. 

See also Union Pacific R.R. y. Hall et al., 91 U.S. 343. 

In 7 Comp. Dec. 882 and 883, there appears the following: 

The acts cited by the Chief of Engineers, supra, under which the following- 


mamed bridges were built do not show that they are subject to any restrictions 
respecting charges for Government transportation: Bridge at Atchison, Kans. 
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It does not appear, therefore, that the act of June 27, 1930, 46 
Stat. 821, has the effect of making the act of March 23, 1906, 34 Stat. 
84, applicable to tolls charged over the Atchison bridge. 

Accordingly, payment on the voucher, which is returned, is author- 
ized if otherwise correct. 

The decision in A-89417, dated October 13, 1937, 17 Comp. Gen. 
333, involves a different statute, and the principle therein applied is 
not for application herein. 


(A-90168) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—AFTER SEPA- 
RATION FROM SERVICE—SUBSEQUENT DETERMINATION AS TO 
LEAVE CREDIT 


Payment for annual leave not taken prior to separation from service is unau- 
thorized, notwithstanding had it been known prior to such separation that 
absences on account of flood conditions would not be charged to annual 
leave, the employee's resignation could have been made effective at a later 
date because of the resulting availability of sufficient Jeave to cover the 
additional period. 


Acting Comptroller General Elliott to Ida A. Beeth, December 10, 1937: 

Your letters of September 7, October.29, and November 29, 1937, 
request review of settlement No. 0459605, dated August 27, 1937, which 
disallowed the amount of $7 of your claim for $30 as balance of 
salary for services rendered as a clerk-typist, Supply Division, Quar- 
termaster Corps, War Department, at Jeffersonville, Ind., during the 
period from February 1 to February 15, 1937. 

The records show that you resigned at the close of business on 
February 13, 1937; that prior thereto, during the months of January 
and February 1937, you were absent for some time because of flood 
conditions in the Jeffersonville area; that in making payment on 
voucher 147 of the February 1937 account of Maj. Orville Jackson, 
for services rendered during the period February 1 to February 13, 
1937, your absence up to 11:20 a. m. February 3 was charged to 
accrued annual leave and you were considered in a nonpay status 
for four-sevenths of a day on February 3, and for 6 days from 
February 4 to 9, inclusive, because your annual leave had been ex- 
hausted; that subsequently on April 1, 1937, this office advised the 
Secretary of War that in cases of absence of employees due to floods, 
as in your case, it was within administrative discretion to excuse such 
absences of employees otherwise in a pay status, without any charge 
to annual leave; that the War Department in reporting on your claim 
for salary for services rendered during February 1937 stated that had 
it been known that absences because of floods need not be charged to 
annual leave, it would not have been necessary in your case to deduct 
64, days’ pay for unearned leave; and that adjustment of your salary 
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was made in the aforesaid settlement by the allowance of $23 for 
the time you had been considered in a nonpay status. 
In your letter of September 7, 1937, you state : 


I have just received a check for $23.00 from the War Department at Wash- 
ington, D. C., to cover an amount erroneously deducted from my salary for the 
period from February 1 to 13th, inclusive, 1937; while employed at the Jeffer- 
sonville Quartermaster Depot. This amount does cover the pe.iod from Febru- 
ary 1 to 18th, but I should have received an amount covering the 
time from February 1 to 15th, inclusive. The amount which was actually 
deducted from my salary due to a forced vacation on account of flood conditions 
in that territory was $30.00 and I therefore maintain that I should be reim- 
bursed for the full amount which was deducted from my salary. 

It is true that I last reported for duty at the Jeffersonville Quartermaster 
Depot on February 13, 1937, but my four or five days of accumulated leave 
should have been added to that date, which would more than cover the time 
between the date I left the Jeffersonville office and began work at the Treasury 
Department in Washington the 16th day of February 1937. 

Their reason for checking me out on the 13th, the day I actually left Jeffer- 
sonville was because they had given me credit for all the leave that was due 
me in an endeavor to cover as much of the time lost in the flood period as it 
would cover. After it was decided that the forced vacation would not be 
charged against the employees, and that they would not lose their annual 
leave to cover it, then my accumulated leave should not have been used to 
cover any portion of my forced leave, and I therefore claim that I had four or 
five days of accumulated leave to cover the period between the 13th and 15th of 
February 19387. Even then I would have to lose two or three days annual 
leave after being paid the full amount of my claim for $30.00. 

Their records at Jeffersonville should be changed to read the 15th of Febru- 
ary instead of the 13th, as the date of my leaving their employ. 

I am therefore returning the check for $23.00 with a request that you review 
my claim at the earliest possible date. 


Your claim is, in effect, for salary for February 14 and 15, 1937, 
subsequent to the effective date of your resignation and is based on 
the fact that had it been known at the time that absences because 
of the flood would not be charged to annual leave your resignation 
could have been made effective as of the close of business February 
15, 1987, since you had sufficient annual leave to have covered the 
intervening 2 days. It appears that your resignation was accepted 
as tendered to be effective February 13, 1937, and that your services 
were terminated on February 13, 1937. 

In 17 Comp. Gen. 48 in a somewhat similar case involving a claim 
for payment of salary for leave not taken, subsequent to the effective 
date of the employee’s resignation, it was said: 

In the absence of statutory terms otherwise providing, leave of absence under 
the act of March 14, 1936, 49 Stat. 1161, effective January 1, 1936, controlling 
in your case, is authorized to be granted in kind only. Hence, it has been the 
settled rule that in the absence of a statute specifically so providing there 
is no authority to pay employees after separation from the service for leave 


not taken. 5 Comp. Gen. 753; 7 id. 83; 8 id. 471; 12 id. 602; 13 id. 179; 14 id. 
443; 16 id. 28. 

The act of March 14, 1936, supra, makes a graut of leave in kind only; that 
is, the right to be absent from duty for the prescribed period without loss of 
pay while retaining a status as one of the “civilian officers and employees of 
the United States” included within the purview of the law. There is no pro- 
vision of the law, expressed or implied, authorizing a payment in lieu of leave 
not granted to a former officer or employee who no longer has a status upon 
which the statute may operate, irrespective of the reason why the leave was 
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mot granted. The granting of leave is entirely an administrative matter. Ac- 
cordingly, notwithstanding the circumstances undér which you failed to re- 
ceive the leave alleged to have accrued to you, it is sufficient to say that mis- 
understandings, mistakes, or negligence in the administration of the law, may 
not form the basis of a claim against appropriated moneys for compensation 
not otherwise authorized. 


In view of the facts and law applicable thereto, it must be held 
that there is no legal authority for payment of salary for the leave 
not taken by you, or for any period subsequent to the effective date of 
your resignation. The settlement of August 27, 1937, disallowing 
your claim for salary for February 14 and 15, 1937, must be, and is, 
sustained. 

Check No. 248,174 for $23 is returned. 


(A-86382) 


COMPENSATION—REDUCTION—EXECUTION OF OATH OF OFFICE 
FOR LOWER-SALARIED POSITION—CLAIM FOR PAYMENT AT PRIOR 
RATE—ADMINISTRATIVE MISUNDERSTANDING 


Where an employee was demoted during a reorganization of an office, the 
appointment to, and execution of the oath of office for, the lower salaried 
position restricted her right to compensation to the rate administratively 
fixed for such position, notwithstanding ‘the employee’s claim that the 
demotion resulted from administrative misunderstanding as to the legality 
of her prior rate of compensation. 


Acting Comptroller General Elliott to Emma R, Thompson, December 11, 1937: 

The letter of your attorney, Henry T. Powell, dated July 22, 1937, 
relative to settlement No. 0448453, dated June 7, 1937, which disal- 
lowed your claim for additional compensation for services rendered 
by you as an employee of the Treasury Department at Raleigh, N. C., 
from April 1 to December 8, 1936, inclusive, is as follows: 


We were pleased to receive the partial payment of the above entitled claim 
on June 7, 1937. But we still feel that Miss Thompson is entitled to an addi- 
tional amount of $183.75. While it is true that after April 1, 1936, Miss 
Thompson was reduced in grade from a senior stenographer to a junior clerk-ste- 
nographer and signed the new oath of office at that grade, it is also true that she 
was demoted because of an erroneous ruling from Washington that she had 
been improperly transferred. Payment above referred to is an admission by 
the Government that this ruling was in error. And we can show, if necessary, 
by affidavit from James Coleman, the former head of the Raleigh office of the 
State procurement office, that she would not have been demoted had it not been 
for this ruling referred to. 

We therefore feel that Miss Thompson is entitled to $30.00 a month until 
August 1, 1936, and $15.00°a month until December 8, 1986, the day she left 
the employment of the Government. 


The action of this office on your claim was based on an adminis- 
trative report from the Treasury Department, dated March 5, 1937, 
as follows: 


Aceording to the records of this office, Miss Thompson was employed as 
stenographer to the chief of the purchase division in the North Carolina State 
Procurement Office on November 18, 1035, at the salary rate of $1,320.00 per 
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aunum. It was later determined that she had previously been employed by 
the Works Progress Administration at $960.00 per annum. Her salary was, 
therefore, reduced to comply with Executive Order 7070 and deductions were 
made on the payrolls of January 31st and February 15th, 1936, for overpayments 
made at the rate of $1,320.00 per annum. 

A new organization chart was established April 1, 1936, for the North Carolina 
State Procurement Office, in which provision was made for the transfer of 
Miss Thompson from her position in the purchase division to the stenographic 
and typist section. The salary of the position to which she was assigned was 
$960.00 per annum. It is the belief of this office that the salary rate of 
$960.00 per annum was commensurate with the duties performed. 

That portion of Miss Thompson’s claim for reimbursement of salary at the 
rate of $1,320.00 per annum from date of entrance on duty, November 18, 1935, 
to and including March 31, 1986, is administratively approved, if the restriction 
placed by Executive Order 7070 may be removed. 


On the basis of this report it must be concluded that your transfer 
or reassignment on April 1, 1936, to a position with salary rate of 
$960 per annum had nothing to do with the prior misunderstanding 
regarding the applicability of Executive Order No. 7070, but was the 
result of a reorganization of the office. Even if the prior adminis- 
trative misunderstanding regarding the applicability of said Execu- 
tive order to your case had been considered in your demotion, the fact 
remains that you were appointed to, and took the oath of office for, 
a position with salary rate of $960 per annum fixed administratively 
effective April 1, 1936, which was the only legal rate payable for your 
services on and after that date and until December 8, 1936, when 
it is stated you left the employment of the Government. 

Accordingly, the settlement of June 7, 1937, must be, and is, 
sustained. 


(A-90374) 


COMPENSATION—PROMOTIONS—ADMINISTRATIV E—EFFICIENCY 
RATING REQUIREMENTS 


Administrative promotion of an employee with a “fair” efficieney rating is with- 
out authority of law, the regulations promulgated by the Civil Service Com- 
mission pursuant to authority of section 9 of the Classification Act of 1923, 
42 Stat. 1490, limiting increases in salary within a grade, to employees at- 
taining efficiency ratings of “excellent,” “very good,” or “good,” and the 
amount paid to the employee as increase in salary should be recovered. 


Acting Comatrelies General Elliott to the Secretary of the Interior, December 


Your letter of November 8, 1937, is as follows: 


The act making appropriations for the Department of the Interior for the 
fiseal year 1938 (Public No, 249, 75th Congress), approved August 9, 1937, pro- 
vides funds for increasing the salaries of employees on the custodial force 
receiving less than $1,200 per annum. A number of employees have been pro- 
moted one step in their grade, and effective August 16, 1937, Mrs. Anna May 
Jones, laborer, CU-2, was promoted from $1,080 to $1,140 per annum. The 
efficiency ratings of the employees were checked, but inadvertently Mrs. Jones 
was granted the increase with an efficiency rating of ‘fair.’ Under the rules 
of the Civil Service Commission governing efficiency ratings, she eould not have 
Leen promoted with a rating of “fair.” 
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This matter was taken up with the Civil Service Commission, whieh office 
suggests that it be presented to you. Please advise whether the increase may 
remain in effect, to be adjusted back to her rate of $1,080 currently, or whether 
it will be necessary to collect the amount by which her salary was increased. 


Section 9 of the Classification Act of 1923, dated March 4, 1923, 42 
Stat. 1490, provides in part as follows: 

That the board shall review and may revise uniform systems of efficiency rat- 
ing established or to be established for the various grades or classes thereof, 
which shall set forth the degree of efficiency which shall constitute ground for 
(a) increase in the rate of compensation for employees who have not attained 
the maximum rate of the class to which their positions are allocated, (b) con- 
tinuance at the existing rate of compensation without increase or decrease, (c) 
decrease in the rate of compensation for employees who at the time are above 
the minimum rate for the class to which their positions are. alloeated, and (d) 
dismissal. 

The head of each department shall rate in accordance with such systems the 
efficiency of each employee under his control or direction. The current ratings 
for each grade or class thereof shall be open to inspection by the representatives 
of the board and by the employees of the department under conditions to be 
determined by the board after consultation with the department heads. 

The duties of the Personnel Classification Board under the statute 
have since been vested in the United States Civil Service Commission. 

Departmental Circular No. 133 promulgated by the United States 
Civil Service Commission, May 6, 1935, contains the following pro- 
visions: 

11. Rules for salary inereases.—The following rules are prescribed to estab- 
lish ratings which employees must attain to be eligible for salary increases: 

(1) An employee attaining a final rating of “Excellent” or “Very good” is 
eligible for a salary increase within the grade to which his position is allocated 
if he is not already receiving the maximum pay rate of his grade. 

(2) An employee attaining a final rating of “Good” is eligible for a salary in- 
crease up to, but not beyond, the middle salary rate of the grade to which 
his position is allocated, but if he is already receiving a salary higher than the 
middle rate of his grade he is not subject to a salary reduction on that account. 

(8) For Cu-2 and Cu-3 the fourth salary rate will be considered the middle 
rate. 

These regulations are authorized and required by the quoted statute 
and have the force and effect of law. 

The regulation specifically states that an employee “must attain” 
an efficiency rating of “excellent”, “very good”, or “good”, “to be 
eligible for salary increase” and there is no provision for increasing 
the salary in the grade of an employee whose efficiency rating is 
“fair.” 

It must be concluded therefore that the administrative action in 
this case increasing the salary of the employee whose efficiency rat- 
ing was “fair” one salary step in grade CU-2, was without authority 
of law and that the amount of the increase constitutes an unlawful 
payment of appropriated funds which must be recovered. 

While it is to be regretted that this low-salaried employee must 
be called upon to refund the amount of the salary increase which 
she received through administrative error, there is no authority in 
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this office to waive recovery of unlawful payments caused by the 
mistakes of administrative officers. 


(A-90941) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOAN 
BY BANK DIRECT TO INCOMPETENT—GOVERNMENT REIMBURSE- 
MENT DURING PENDENCY OF GUARDIAN’S SUIT FOR REPLEVIN 
OF THE ADJUSTED SERVICE CERTIFICATE 


Payment by the Veterans’ Administration to a bank in connection with a loan 
made by the bank direct to an incompetent veteran on the security of his 
adjusted service certificate, is unauthorized pending the outcome of a suit 
by the guardian of the veteran for replevin of the certificate, which may 
require a determination by the court as to the legality of the loan, notwith- 
standing the loan was made under circumstances which would not other- 
wise require denial of reimbursement of the lending bank under the general 
rule of constructive notice of a court judgment of disability. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 11, 1937: 


Your letter of December 3, 1937, is as follows: 


The First National Bank, Saint Paul, Minnesota, granted a loan in the amount 
of $792.00 to Charles Lawrence Cawthon, A-34,562, on April 8, 1931, secured by 
his adjusted-service certificate No. 2,002,061, issued in the amount of $1,584.00, 
dated January 1, 1925, which he deposited with the bank. 

Before making the loan, the First National Bank of Saint Paul, Minnesota, 
made inquiry of Mr. A. B. Lewis, vice president of the Bank of Commerce and 
‘Trust Company, Memphis, Tennessee, and obtained an affidavit from bim to the 
effect that the veteran was not incompetent or under guardianship at the time. 
However, the records of this Administration show that the veteran was adjudi- 
ated a person of unsound mind in the Probate Court of Shelby County, Ten- 
nessee, on October 18, 1919, and his mother, Mrs. Mae Elder Cawthon, was 
appointed his guardian. This guardian was discharged January 15, 1929, and 
the veteran's wife, Mrs. Bride Lee Regan Cawthon, was the same date appointed 
successor guardian and discharged on October 28, 1932. The First National 
Bank of Memphis, Tennessee, was then appointed guardian and this appointment 
is still in full force and effect. ; 

On November 30, 1936, the present guardian, the First National Bank of 
Memphis, Tennessee, filed an application (Form 1701) for settlement of the 
veteran’s adjusted-service certificate as provided by the Adjusted Compensation 
Payment Act, 1936. The First National Bank of Saint Paul, Minnesota, was 
advised that the note executed by the veteran covering the loan granted by the 
bank would be accepted for payment, provided the guardian secured an order 
from the court confirming the loan. The guardian has opposed having the loan 
confirmed on the grounds that the bank should not have granted it during the 
incompetency of the veteran and has now brought a replevin suit to recover the 
certificate from the First National Bank of Saint Paul. Minnesota, 

A copy of a letter dated November 4, 1987, from F. H. Delaney, vice president 
of the First National Bank of Saint Paul, relative to the case, is forwarded and 
it is requested that this Administration be advised whether the bank may be 
afforded any protection under the circumstances as set forth. In this connec- 
tion your attention is invited to the case of United States ew rel. Simons v. 
Hines, Adm'’r of Veterans’ Affairs, No. 5064, 69 Fed. (2d) 229, decided on 
January 29, 1934, by the Court of Appeals of the District of Columbia, copy of 
which is herewith transmitted. It is further requested that your reply be 
expedited in view of the fact that the suit for replevin is set for trial on 
December 18, 1987. 
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The letter to you from the vice president of the First National 
Bank of St. Paul is as follows: 


This bank is the owner of the adjusted-service certificate loan of the above- 
named veteran in the amount of $792.00, which note is dated April 9, 1931. 
The loan has been in our hands since that date and it was not until 1936 that 
we were notified that the veteran was an incompetent at the time the loan was 
made. Since receiving this notification, we have been in constant touch with 
the guardian, the First National Bank of Memphis, and have even engaged local 
counsel in Memphis in an endeavor to obtain a court order approving the loan. 

This loan came to us with an affidavit made by A. B. Lewis, vice president of 
the Bank of Commerce and Trust Company of Memphis, which recites that the 
veteran was not incompetent or under legal guardianship. Our check for the 
amount of the loan was negotiated by the veteran and the loan duly reported to 
your Administration. There has been a succession of guardians in this case, 
but no action was taken by any of them to notify us of the veteran’s incompe- 
tency nor to recover the certificate, until the First National Bank of Memphis 
was appointed. While they apparently concede the loan was made in good faith 
and that we took reasonable precautions to insure against loaning to an incom- 
petent, they feel that their duty is to require us to surrender the veteran’s 
certificate to them—in fact, they have brought a replevin suit in this county 
which is now set for trial on December 18. Under a strict interpretation of the 
law, we presume we will be required to relinquish the certificate. Unfortunately 
we cannot produce evidence that the proceeds of the loan were used for necessi- 
ties, which might be a legal defense to their action. 

The attitude of the Veterans’ Administration has always been to protect 
banks on loans made in good faith, and we would appreciate any suggestion 
from you as to how we might protect ourselves agaiust loss in this instance. 
If there is any possibility of our recovering on the note, we wish to follow 
the correct procedure in releasing the certificate to the guardian, in order 
that our claim might be properly presented to the Government. We would 
prefer to surrender the certificate without the formality of a court order 
directing us to do so, unless such order would be helpful to us. 


In decision of December 16, 1936, A-81539, to you, involving the 
case of Roy M. Hein, A-2,400,238, it was stated as follows: 

It appears to be a general rule that where an insane person is under 
guardianship one who deals with him is bound by the constructive notice of 
the judgment of disability. But, like many other rules, the one just stated 
is not without exception—the exception being controlled by particular facts 
and circumstances of the case. * 

The facts in the instant case clearly show that the lending bank 
made a reasonable effort to establish that the veteran making appli- 
cation for the loan was not under legal disability to execute the 
note; that the transaction was entered into with entire good faith 
without notice of the incapacity of the veteran; that although the Vet- 
erans’ Administration had of record the loan made by the bank as 
well as the incapacity of the veteran the lending bank was not noti- 
fied; and that none of the successive guardians, except the present 
one, has interposed any objection to the existence of the unpaid loan. 

The controlling statute authorized loans to be made to the veterans 
both by banks and by the Veterans’ Administration. Section 313, 
as amended by section 4 of the act of May 29, 1928, 45 Stat. 949, 
specifically recognizes that the Veterans’ Administration might make 
payments under the act prior to notice of the legal incapacity of the 
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beneficiary and authorizes that “prior to the receipt of notice by the 
Bureau that any such person entitled to payment is under such legal 
disability payment may be made to such person direct.” While such 
protection is not extended by the statute to lending banks the law 
specifically authorizes banks to make loans to veterans and in such 
circumstances some degree of protection for the lending banks reason- 
ably may be inferred. 

In view of the facts and circumstances disclosed and the terms of 
the controlling statute, it is the view of this Office that the lending 
bank should be reimbursed the amount of the loan plus accrued 
interest. 

However, as it would appear that the legality of the loan made by 
the veteran while under legal disability for which the bank is hold- 
ing his adjusted-service certificate as security, may be required to 
be determined by the court in the suit in replevin brought by the 
present guardian to recover the certificate, the Veterans’ Adminis- 
tration would not be authorized to make payment to the lending 
bank pending the outcome of the court proceedings. 


(A-90240) 


COMPENSATION AND LEAVES OF ABSENCE—DELAYED NOTICE OF 
DISMISSAL BECAUSE OF ILLEGAL APPOINTMENT 


Where an employee’s services were terminated because of a finding by the 
Civil Service Commission that he was appointed illegally due to misstate- 
ment as. to age, but notice of termination was not given the employee until 
the last day of the full pay period succeeding its stated effective date, and 
request by the Civil Service Commission to the General Accounting Office 
to withhold credit for further compensation payments, received after the 
beginning of such succeeding pay period, was not acted upon before em- 
ployee’s separation from the service, and employee actually worked or was 
in a leave with pay status up to the date he was given the notice of termi- 
nation, he may be paid up to and including the date of such notice, but 
not on account of leave or otherwise for any period thereafter. 


Acting Comptroller General Elliott to the Chairman, Federal Power Commis- 
sion, December 13, 1937: 


Your letter of November 30, 1937, is as follows: 


On October 25, 1987, the United States Civil Service Commission notified 
Mr. Roy J. McBride, who was at that time employed in the Federal Power 
Commission as assistant messenger, CU-2, $1,080 per annum, as follows: 

“In compliance with the provisions of civil service rule XV, it has become 
necessary to request the Comptroller General to withhold further payment of 
your salary as assistant messenger in the Federal Power Commission, a posi- 
tion which you obtained illegally because you falsified the date of your birth. 
This matter has been the subject of correspondence with the Federal Power 
Commission as well as yourself.” 

On November 15, 1937, Mr. McBride was advised by this Commission that 
“s * * your work from the date of your appointment has been entirely 
satisfactory; but, since the Civil Service Commission has notified you that it 
das requested the Comptroller General to withhold further payment of your 
salary as assistant messenger, your services with the Federal Power Commis- 
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sion are terminated as of the close of business October 31, 1937, without 
prejudice.” 

Your opinion is respectfully requested as to whether this employee is entitled 
to and should be paid for his accrued and accumulated annual leave. If your 
opinion is in the affirmative, it is also requested that you advise what docu- 
ments, if any, should be submitted with the pay roll voucher. 


By letter dated October 28, 1937, received in this Office November 
2, 1937, the Civil Service Commission requested this Office, pursuant 
to rule XV of the Civil Service Laws and Regulations, to withhold 
credit in the audit of accounts for further payments of compensation 
to Roy J. McBride, whose appointment was held by the Commission 
to have been illegal. The effective date of the disallowance of credit 
for further payments of compensation in such cases is the date of 
receipt in this Office of the notice from the Civil Service Commission 
(16 Comp. Gen. 924), which in this case was November 2, 1937. 

As this date was after the beginning of the pay period November 
1-15, 1937, and as the employee was separated from the service before 
any action was taken by this Office on the request of the Civil Servica 
Commission, and as the employee was not notified of his separation 
effective October 30, 1937, until November 15, 1937, this Office wilt 
not object to payment of compensation to the former employee for 
the period from November 1 to 15, 1937, if he actually worked or 
was in a leave with pay status during said period, but he may not be 
paid on account of leave or otherwise for any period beyond Novem- 
ber 15, 1937. Such salary as he may be thus entitled to for the pay 
period ending November 15, 1937, may be paid in the usual way on 


a supplemental pay-roll voucher, reference being made thereon to * 


this decision. 


(A-90833) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—BENEFI- 
CIARIES—CHANGE REQUIREMENTS AND DISPOSITION OF AMOUNT 
RECLAIMED FROM ENDORSERS OF FORGED CHECK 


Where check in payment of record beneficiary of a veteran’s adjusted service 
certificate was negotiated without the knowledge or consent of the payee— 
the divorced wife of the veteran—by another alleging to be the veteran’s 
common-law wife and claiming as substituted beneficiary because of alleged 
oral declarations of the veteran, the amount recovered from endorsers be- 
cause of the wrongful negotiation may be paid to the record beneficiary 
whose right to amount due on the certificate could be lost only by a change 
of beneficiary made in accordance with the law and regulations providing 
for such change or by a clear expression in writing by the veteran that 
the eran designated beneficiary was not to receive the proceeds of the 
certificate. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
December 13, 1937: 


Your letter of July 21, 1937, AWS-C, requests to be advised as to 
the disposition to be made of the amount of $654.76 recovered from 


| 
| 
: 
| 
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the endorsers of check No. 260152 for $654.76, drawn October 3, 
1933, to the order of Mrs. Ottis Wood, under symbol No. 11-499 of 
J. B. Schommer. 

The check covers an award approved by the Administrator of Vet- 
erans’ Affairs, Veterans’ Administration, in favor of Mrs. Ottis Wood 
as designated beneficiary of the adjusted-service certificate issued 
to Bud R. (Reagan) Wood, A-2171767, World War veteran, who 
died August 16, 1933. An investigation conducted by the Secret 
Service Division, Treasury Department, and other facts of record, 
disclosed that the payee married the veteran in December 1922 and 
after several temporary separations finally separated from him in 
1930, secured a divorce, and married L. L. Hutson, her present hus- 
band. However, it appears that both prior and subsequent to the 
final separation the veteran consorted with one Billie Johnson, with 
whom he was living at date of death. 

In January 1925 the veteran applied for benefits under the World 
War Adjusted Compensation Act, at which time he designated his 
wife, Mrs. Ottis Wood, as beneficiary of his adjusted-service cer- 
tificate. During the course of the investigation the Secret Service 
operative interviewed T, E. Gentry, the second endorser on check 
no. 260152, who informed the operative that prior to the veteran’s 
death the latter introduced Billie Johnson as his wife and asked 
Mr. Gentry to aid her in obtaining final payment on his adjusted- 
service certificate. After the veteran’s death Mr. Gentry arranged 

. for his burial with the understanding that the check to be issued 
for the amount due on the veteran’s adjusted-service certificate would 
be mailed in care of Everett & Sons, Conroe, Tex., with which firm 
he was connected as vice president, In furtherance of this agreement. 
Billie Johnson, aided by Mr. Gentry, executed and forwarded to the 
Veterans’ Administration a demand for payment of amount due on 
the adjusted-service certificate as the wife of Bud R. Wood. Check 
No. 260152 was drawn to the order of Mrs. Ottis Wood, the bene- 
ficiary of record, and was sent in care of Everett & Sons. Miss 
Johnson admitted to the Secret Service operative who interviewed 
her that she negotiated the check by forging the payee’s endorsement 
and stated she applied the proceeds thereof in payment of the vet- 
eran’s debts. Miss Johnson informed the Secret Service operative 
that she “kept company” with the veteran from 1924 to March 17, 
1930, at which time they assumed a common-law-marriage status 
which continued until the veteran’s death. She also stated that the 
veteran told her that he wanted her to receive any payment that 
would be made on his certificate. However, it is important to note 
that notwithstanding the veteran’s relationship with Miss Johnson 
apparently since 1924, he designated his lawful wife, Mrs, Ottis 
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Wood, as his beneficiary when he applied for his certificate in Jan- 
uary 1925. There is for noting further that even after the veteran 
and Miss Johnson lived together as man and wife the veteran ap- 
parently took no action to advise the Veterans’ Administration of 
his intent to change the originally designated beneficiary of his cer- 
tificate. For that reason upon the death of the veteran an award 
was made by the Administrator of Veterans’ Affairs, Veterans’ Ad- 
ministration, in favor of Mrs. Ottis Wood, the originally designated 
beneficiary, in accordance with the terms of the World War Ad- 
justed Compensation Act, as amended, which provides in part as 
follows: 


* * * The amount of the face value of the certificate * * * shall be 


payable * * * to the beneficiary named * * *. 


The act also provides that a veteran under regulations prescribed by 
the Administrator of Veterans’ Affairs may from time to time with 
the approval of the Administrator, change his beneficiary, and regu- 
lation 3716 of the Veterans’ Administration provides that a change 
of beneficiary of an adjusted-service certificate to be valid must be 
made as follows: 

(a) By notice signed by the veteran, or his duly authorized agent, and de- 
livered or properly mailed to the [Veterans’ Administration] during the life- 
time of the veteran. Such change shall not take effect until approved by the 
[Administrator] and after such approval the change shall be deemed to have 
been made as of the date the veteran signed said written notice and change, 
whether the veteran be living at the time of said approval or not. 

(b) Or by last will and testament of the veteran, duly probated. Such change 
shall not be effective until received by the [Veterans’ Administration] and ap- 
proved by the [Administrator] and .after such approval the change shall be 
deemed to have been made as of the date of death of the veteran. [Provided 
that a change of beneficiary signed subsequent to the date upon which the will 
was executed and delivered in accordance with subparagraph (a) of this para- 


graph shall, if approved, in accordance with regulations, take precedence over 
the designation by will.] 


Provided, however, That any payment made to a beneficiary of record, before 
notice of change of beneficiary has been received in the [Veterans’ Administra- 
tion] and approved by the [Administrator] shall not be made again to the 


changed beneficiary (July 26, 1983). 

The only declaration of the veteran’s intention to change his bene- 
ficiary is alleged to have been made orally and then only to the per- 
sons involved in the negotiation of check No. 260152, namely, the 
forger, Billie Johnson, and the second endorser, T, E. Gentry. Ob- 
viously, the statements of these interested parties are insufficient to 
warrant any action which would defeat the rights of the originally 
designated beneficiary, as to whose identity no doubt exists. Her 
rights to the amount due on the certificate could be lost. only by a 
change of beneficiary made in accordance with the law and regula- 
tions providing for such change or by an intention being clearly ex- 
pressed in writing by the veteran himself that the originally desig- 
nated beneficiary was not to receive the proceeds of the certificate, 
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in which latter event the proceeds of the certificate are payable to 
the estate of the veteran as though no beneficiary had been designated. 
Neither of these conditions are disclosed in the instant case. 9 Comp. 
Gen. 344; id. 495. 

In the circumstances since the check was admittedly negotiated by 
Billie Johnson without the knowledge or consent of the payee, you 
are advised that the amount recovered from the endorsers thereof 
should be transmitted to the rightful payee, now Mrs. L. L. Hutson, 
who has been administratively reported as entitled thereto. 

The file is returned herewith for your further action accordingly. 


(A-91035) 
CONTRACTS—MISTAKES—BIDS—DISREGARDING OF BID IN MAKING 


Where bidder’s claim of error in its bid on one item of several covered by an 
invitation was asserted by letter received the day following but dated the 
same date as that set for opening of bids, and the bid was considerably 
lower than the other bids received, no bid guarantee was required, and 
award was to be made by items, the bid may be disregarded in making 
award on the item involved. 


an Comptroller General Elliott to the Secretary of War, December 13, 


There has been received your letter of December 8, 1937, as follows: 


Inclosed are papers in connection with an alleged error in the bid sub- 
mitted by the Colma Vegetable Association, San Francisco, to the quarter- 
master supply officer, San Francisco General Depot, for 3,500 pounds of fresh 
tomatoes for delivery to Army transports during December 1937. 

That firm states that the bid of .0324 per pound submitted should have read 
“0624 per pound” and was due to a clerical error on the part of the bidder. 
This information was received on November 13, 1937, by the purchasing 

. Officer, one day after bids were opened. 

While it is a fact that the bid of .0824 per pound was out of line with the 
other bids submitted, it is nevertheless considered’ that no palpable error exists. 
The necessity of impressing upon all bidders the degree of care required in 
the preparation of bids renders it advisable, in the opinion of this office, that 
award to the Colma Vegetable Association be made upon its bid as submitted. 
It is also recommended that action be expedited, as the tomatoes are required 
for transports sailing from San Francisco during December 1937. 


It appears from the record accompanying your letter that by invi- 
tation issued October 27, 1937, the quartermaster supply officer, San 
Francisco General Depot, Fort Mason, San Francisco, Calif., solicited 
bids for opening November 12, 1937, for the furnishing of certain 
meats and vegetables, including 3,500 pounds of fresh tomatoes; that 
in addition to the bid of Colma Vegetable. Association quoting a 
price of $0.0324 per pound for the tomatoes, six other bids were re- 
ceived quoting prices of $0.0589, $0.064, $0.0741, $0.0768, $0.085, and 
$0.12 per pound, respectively; that by letter dated November 12 (the 
date of the opening), received by the contracting officer on Novem- 
ber 13, 1937, the company above named alleged in substance that 
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through a clerical error the erroneous price of $0.0324 per pound had 
been bid instead of the price of $0.0624 which should have been bid; 
that no bid guaranty was required; and that no award has yet been 
mace, 

There would appear to be no room for reasonable doubt that this 
bidder did not intend to bid $0.0324 for these tomatoes. Therefore, 
since the mistake was brought to the attention of the purchasing 
officer before award was made, no bid guaranty was required, and 
the award was to be made by items, the bid submitted by the Colma 
Vegetable Association may be disregarded in making the award on 
the item involved. See 7 Comp. Gen. 325; 9 id. 160; 10 éd. 108; 10 id. 
182; 11 zd. 65; 16 id. 999; 17 id. 339; also, decision of November 20, 
1987, A-90411. 

The papers are returned. 


(A-91088) 


CONTRACTS—MISTAKES—BIDS—ERRONEOUS DISCOUNT OFFERS— 
DISREGARDING OF BID IN MAKING AWARD AND CORRECTION 
WITHOUT SUBMISSION TO GENERAL ACCOUNTING OFFICE 


Where, upon the opening of bids, it was obvious that one bidder had made a 
mistake in the discount offered—the discount stated for one period being 
30 times greater than that offered for a shorter period—and the bidder, 
after having the matter brought to his attention, has confirmed the error, 
the bid as corrected, not being the lowest bid received, may be disregarded 
in making the award. 

In cases where the provision in a bid purporting to offer a certain discount 
for payment within a stated period is obviously erroneous because in 
excess of the respective discounts offered for shorter periods, such er- 
roneous offer may be disregarded in comparing bids, and in making award, 
without submitting the matter to the General Accounting Office. 


Aa Semen General Elliott to the Secretary of Agriculture, December 
13, 1937: 


There has been received your. letter of December 8, 1937, as follows: 


There are transmitted herewith all bids and an abstract thereof received in 
response to the Department’s Invitation USDA No. 8438, eovering the proposed 
purchase of Decalcomania Varnish Transfers, opened November 23, 1937. 

An analysis of the case disclosed that the National Decalcomania Corpora- 
tion, Philadelphia, Pennsylvania, offered the following discounts for prompt 
payment: 

1%—10 days, %%—20 days, 30%—30 days, 
and by reason of the 30% discount is the low bidder, but is not low otherwise. 
The discount of 30% was immediately recognized as an obvious error and, 
therefore, the Department, by telegram of November 24, 1937, requested a veri- 
fication of the offer. In reply thereto the following telegram was received: 

“Reference bid USDA eight four three discount one percent ten days one half 
percent twenty days net thirty days. 

(Signed) NartronaL DECALCOMANIA CORPORATION.” 

It is apparent that an error was made by the above-named firm in preparing 
the bid form and in accordance with the procedure outlined by your office, this 
case is submitted for determination as to whether the bid is to be considered 
in its corrected form and award made to the otherwise low bidder, or whether 
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award should be made on the basis of the 30% discount and the National 
Decalcomania Corporation required to perform its contract. 

In bid transactions handled by the Department obvious errors in connection 
with the discounts offered frequently appear, as in the case presenteu uerein, and 
it is felt that authority for making the necessary corrections should be vested 
in the contracting officers without submission to your office. Your comment on 
this point will be appreciated. 

Please advise the Department as to the proper action to follow, returning all 
papers with your decision. 


There can be no reasonable doubt that the bidder did not intend 
to give 30 times as much discount for payment within 30 days as it 
offered for payment within 10 days. The error being obvious, the 
contracting officer on request for verification before “awarding the 
contract being advised that the discount intended to be offered was 
1 percent for payment within 10 days, 14 percent 20 days and net 
30 days, and it appearing that the bid as corrected would not be 
the lowest bid received, the bid of the National Decalcomania Cor- 
poration may be disregarded in making the award. 

As to the authority requested in the penultimate paragraph of 
your letter, you are advised that where, as in the instant case, the 
provision in a bid purporting to offer a 30-percent discount for pay- 
ment within 30 days is obviously erroneous because in excess of the 
discount offered for payment within 10 days or 20 days, the offer 
of the 30 percent discount may be disregarded in comparing the 
bids and making the award without submitting the matter to this 
office for consideration. In this connection see 16 Comp. Gen. 999; 
17 id, 339. 

The papers inclosed with your letter of December 8, 1937, are 
returned, 


(A-90129) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—ERRO- 
NEOUS PAYMENTS TO BENEFICIARY—FURTHER LIABILITY UNDER 
ADJUSTED SERVICE CERTIFICATE 


Where, due to a mistake as to the death of a veteran, the Veterans’ Admiuistra- 
tion, without fault or negligence on the part of the veteran, made settle- 
ment on his adjusted service certificate in favor of the designated bene- 
ficiary, who is neither his legal nor common-law wife, the charge against 
the veteran’s certificate may be removed and settlement made with the 
veteran accordingly. 16 Comp. Gen. 371; id. 984, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 14, 1937: 


Your letter of November 1, 1937, is as follows: 


Adjusted Service Certificate No. 3,468,646, dated September 1, 1928, in the 
amount of $1,118.00 was issued in favor of George Woodrow Lewis, A-4,253,611. 
The certificate was hypothecated with the office of this Administration at San 
Antonio, Texas, as collateral for loans which totalled as of March 25, 1931, the 
50 percent loan value, $559.00. 

A communication dated October 14, 1933, was received from the American 
Red Cross, Houston, Texas, advising that Lizzie Lewis (colored), widow of 
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George Woodrow Lewis, A-4,253,611, had requested assistance in filing a death 
claim with the Veterans’ Administration. In view of the fact that the veteran 
designated Lizzie Lewis, his wife, as the beneficiary of his adjusted service 
certificate, she was furnished through the American Red Cross, Houston, Texas, 
the necessary forms for presenting her claim. 

Upon submission of a Demand for Payment (Form 582) executed by Lizzie 
Lewis and accompanied by a certified copy of the death certificate of one 
George Lewis, colored, who died September 11, 1931, an award in the amount 
of $534.85 was approved in favor of Lizzie Lewis, in settlement of the veteran’s 
certificate, Check No. 265,697 in that amount being mailed to her at 210 Polk 
Avenue, Houston, Texas, on December 20, 1933. 

An Application (Form 1701) executed February 8, 1936, was submitted by 
George Woodrow Lewis, A-4,253,611, as disclosed by the fingerprints and signa- 
ture appearing thereon which have been verified by the War Department. 
On September 29, 1936, a demand was made upon Lizzie Lewis for a refund 
of $534.85, the amount she received in settlement of the veteran’s certificate. 
Her reply dated February 15, 1937, alleging her inability to refund and denying 
liability for the amount paid her is quoted in part: 

“When I secured certified copy of death record of my husband and submitted 
to your office in applying for proceeds of his adjusted compensation, I had been 
advised of his death at Corpus Christi, Texas, by automobile accident. As I 
have not seen him to this date, I have never had any reason to suppose that 
he was not the person named on the certificate and your letter was the first 
indication that there may have been an error. 

“You are requested to inform me some facts regarding the person who is 
applying for the proceeds of adjusted compensation. It may be possible that 
he is my husband and that the death record was a mistake. Even so, I would 
not consider myself liable for the return of the amount received as I secured 
it in absolute good faith and certainly with no intent to defraud the Govern- 
ment. Also, I am totally unable to repay such sum. I simply do not have the 
money and its return is impossible.” 

In an effort to determine all the facts in the case, representatives of this 
Administration were assigned to contact both the veteran and the beneficiary, 
Lizzie Lewis. The Field Examiners’ reports disclosed that according to the 
veteran’s statements he was legally married in 1925 to Fannie Wilson from 
whom he was separated in 1927, but has never obtained a divorce; that the 
person who applied for and received the settlement on the veteran's certificate 
was Lizzie Marshall of 210 Polk Avenue, Houston, Texas; that the veteran 
and Lizzie Marshall met in Houston, Texas, and for eight or nine months in the 
years 1928 and 1929 they lived together as husband and wife, a part of which 
time they lived in Corpus Christi, Texas, in the home of one Rust Stewart; 
that Lizzie Marshall returned to Houston at the time of her sister’s death 
intending to return to the veteran, but never did; that they exchanged several 
letters prior to September 11, 1931, the date of the veteran’s alleged death, but 
that since that date they had neither seen nor written to each other. 

With regard to the evidence and circumstances which formed the basis for 
the claim for the balance due on the adjusted service certificate, Lizzie Marshall 
made the following statements in a supplemental affidavit executed July 24, 1937: 

“I saw in the newspaper, The Brotherhood Bye, a colored newspaper, 
where George Woodrow Lewis had been killed in Corpus Christi, Texas, in an 
automobile accident, and as I had lived with a George Woodrow Lewis in 
Corpus Christi, as his wife, I wrote to Rust Stewart there in whose home we 
had lived at one time. I did not go to see Rust, just wrote him a letter. I do 
not remember exactly what I said in the letter, but the sum and substance of 
the letter was a request to Rust to let me know if the notice of the death of 
George Woodrow Lewis I had been seen in the newspaper was the notice of the 
death of the George Woodrow Lewis with whom I had lived in Corpus Christi. I 
do not now remember the date of the letter. Rust replied to my letter and told 
me that George’s brother, John Lewis, I think, came to Corpus Christi, and 
took him to Beaumont. Rust did not say whether he was dead or not, and 
I thought that he meant my George was dead, as he also said that George’s 
trunk was still at a woman’s house there in Corpus Christi. * * * By Rust 
saying that the trunk was still there made me think more than ever that George 
was dead. I had asked Rust what had become of George’s papers, and he 
told me that he did not know anything about any papers, but that the trunk 
was still there. I did not go to Corpus Christi, but wrote a letter to Mrs. 
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Woods, the Red Cross Lady of Corpus Christi, and told her that George was 
killed and his brother, John Lewis of Beaumont, had charge of the funeral 
and George was buried in Beaumont. I did not know this for sure, but as 
Rust said John came for George and took him to Beaumont, I naturally thought 
that he had been buried in Beaumont, and I naturally thought that John had 
charge of the funeral. Mr. Milburn did not quote me exactly in my former 
statement, as I did not mean to convey the idea that George’s death was made 
known to me by Rust Stewart. The idea I meant to convey was that from 
the contents of Rust’s letter I gathered that George was dead and buried 
in Beaumont, as Rust stated in his letter that John took him away to Beau- 
mont. I do not remember the exact contents of Rust’s letter, and I did not 
keep it. 

“You have read to me Rust Stewart’s statement of June 26, 1987, and he is 
mistaken when he says that he wrote me that George had a ‘stroke. He may 
have thought he did so, but all he said was that John came and took George 
to Beaumont, as well as I can remember * * r 

The death certificate presented by Lizzie Mareball (Lewis) in support of her 
claim shows the place of burial as Corpus Christi (Nueces County), Texas, 
and there is on file a copy of a letter obtained by the field examiner from 
the office of the American Red Cross of Corpus Christi, in which that office 
advised the claimant to the effect that there was a record in the courthouse 
showing that a man by the name of George Lewis had been buried in Chapman 
Ranch, a small town in the County of Nueces. When questioned with regard 
to the conflicting information she had received as to the place of burial, Lizzie 
Marshall stated to the field examiner that she had not felt there was any 
irregularity about it as she “thought the Red Cross knew what they were 
doing.” 

In an affidavit, dated March 9, 1937, the veteran made the following state- 
ments: 

“I remember that Rust Stewart at Corpus Christi, told me that he had 
received a letter from Lizzie, asking him if it was me that had been killed. 
Rust was living at 1400 block on West Broadway at the time, and was working 
for the Missouri Pacific R. R. at the time. I did not see the letter. He did 
not tell me what he wrote her or if he wrote her at all. 

“I remember that the George Lewis, who was killed, was staying with Kit 
Carson at Corpus Christi, Texas, at the time of his death. Kit is a man and 
he is a farmer, but lives in Corpus Christi, Texas, the street not known. 

“I did not know that Lizzie had collected the money due on my adjusted 
service certificate. I-came to the Red Cross at Beaumont, Texas, in June 1936, 
and asked them to help me get the money. They received a letter from 
Washington, D. C., later giving an XC-number, and Mrs. Bone told me that it 
looked to her like the Department had me listed as dead. 

“It did not occur to me that Lizzie might have collected the money, and I 
was puzzled that Washington thought I was dead, and asked Mrs. Bone to 
write a letter for me to Washington, asking them to explain the XC-number 
when I was not dead.” 

With regard to his correspondence with Lizzie Marshall and his interview 
with George Woodrow Lewis relative thereto, Rust Stewart of 1039 Lombrano 
Street, San Antonio, Texas, made the following statements in an affidavit 
executed by him on June 26, 1937: 

“I personally remember George Woodrow Lewis and his wife, Lizzie. They 
lived a while at my house there in Corpus Christi, Texas, then he was living 
at John Henry’s house on Sam Rankin St., at the time Lizzie left Corpus 
Christi. I think that she went to Houston, Texas. It was during the time 
he was living at John Henry’s house, that he got a ‘stroke’, and his brother 
John came to Corpus Christi, and took him away. I do not know where. I 
never heard of George Woodrow Lewis being killed or dying, and I never told 
Lizzie either by word or letter that George Woodrow Lewis was killed or had 
died. She wrote me from Houston, and asked me something concerning George, 
but I have forgotten what it was, and I wrote her that George’s brother John 
came there and got him after he had the stroke, but I did not say anything 
about him dying. * * 

“IT did not know anda about a George Woodrow Lewis being killed in 
an automobile accident. I heard that a George Lewis was killed, but I did 
not tell Lizzie that it was her husband. I might have told George that I had 
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received a letter from Lizzie, but I do not remember what I told George. I 
remember that Lizzie wrote me a letter and asked me if George got killed, 
and I know that I wrote Lizzie and told her that a George Lewis was killed, 
but I did not tell her that it was the George Lewis with whom she had lived. 
I do not remember exactly what I said, but I know that I did not say anything 
that would lead her to believe that the George Lewis who was killed was the 
same person with whom she had lived with in Corpus Christi. I never saw 
Lizzie after she left Corpus Christi, Texas.” 

This case is submitted for your consideration and decision as to whether or 
not the amount of the check paid Lizzie Lewis may be removed as a charge 
against the veteran’s adjusted-service certificate and settlement made under 
the provisions of the Adjusted Compenation Payment Act, 1986, for the balance 
due on his certificate. 

The facts stated in your letter show that the designated beneficiary 
of the veteran’s adjusted certificate, Lizzie Lewis or Marshall, was 
neither the common-law wife nor the legal wife of the veteran who 
was the husband of another woman during the period of his cohabita- 
tion with her. Hence, the veteran was under no legal obligation to 
provide for her and the unlawful payment to her by reason of the 
erroneous report of the veteran’s death may not be regarded as hav- 
ing been a payment on behalf of the veteran, as was held in the case 
considered in decision of October 13, 1936, 16 Comp. Gen. 371, in- 
volving a payment to the veteran’s common-law wife on the basis of 
an erroneous report of the veteran’s death, 

The facts do not show that the veteran was at fault or negligent 
in any manner or that he had knowledge of the unlawful payment 
to Lizzie Lewis (Marshall). Hence, the veteran may not be held 
liable under the rule stated in decision of May 7, 1937, 16 Comp. Gen, 
984, involving a case in which payment was made to a person desig- 
nated as wife and beneficiary of the veteran’s adjusted-service cer- 
tificate on the basis of an erroneous report of the veteran’s death, the 
veteran having had knowledge of the unlawful payment. 

Accordingly, on the basis of the facts presented, the amount of 
the check paid to Lizzie Lewis may be removed as a charge against 
the veteran’s adjusted-service certificate and settlement may be made 
with the veteran under the provision of the Adjusted Compensation 
Payment Act of 1936 for the balance due on his certificate in the ab- 
sence of any other objection. 


(A-90814), (A-90834) 


ADVERTISING—BIDS—INFORMALITIES—LACK OF SIGNATURE— 
WAIVER IN PUBLIC INTEREST 


Where low bidder signed a bid bond fully identifying “the accompanying bid,” 
but failed to sign the bid, which remained in the custody of the Government 
from date of opening until signed by the bidder promptly after having been 
informed thereof, and all bidders had been advised of the reservation of 
right to waive any informality in bids if in the interest of the Government, 
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the low bid should be accepted, it being clearly in the public interest to 
waive the informality in order to effect a substantial saving. 


one aaa General Elliott to the Secretary of Agriculture, December 


There has been received your letter of December 2, 1937, as follows: 


In your letter of November 10, 1937, you quote from a communication of 
R. J. Sommers Construction Company, Juneau, Alaska, protesting against the 
award of a contract to L. J. Dowell, Inc., of Seattle, Washington, for the im- 
provement of the Glacier Highway (Auke Bay-Pearl Harbor Section), Alaska 
forest highway project No. 2-F4, G1. You ask for copies of the bids of these 
two firms, an abstract of the bids, copy of the advertised specifications, together 
with a report of the facts in the matter. 

Sealed proposals for this project were opened at Juneau, Alaska, October 28, 
1937. The following bids were received: 


L. J. Dowell, Inc 


alae sek ied al al ae ae a i a $84, 819. 40 
sac TE 98, 889. 20 
I i a iinipncs remeanacrineeraushercbvmensies 102, 460. 00 
RE NN i cht ig i iSite dinhihinet Niue 103, 169. 10 
a citi hs ie i a 104, 749. ¢ 

dS ciehdid edness dasebndinien eqclsattosumesninabeoubenes 121, 038. 50 
Nh oi pia lable lebih Sa eR len Sth nei be ese 107, 372. 40 


After the opening it was discovered that L. J. Dowell did not sign the Govern- 
ment Standard Form of Bid (Form No. 21). The firm completed the bid schedule 
and executed the standard Government form of bid bond. The district engineer 
telegraphed the regional office of the Bureau of Public Roads at San Francisco 
for instructions and was advised by the latter to allow L. J. Dowell to sign the 
bid and forward all the papers to Washington for consideration. Accordingly, 
the proposal of L. J. Dowell, Inc., was sent to the purchasing agent of the 
Alaska Railroad, 441 Federal Office Building, Seattle, Washington, where 
Standard Form 21 was signed by the president of L. J. Dowell, Inc., on 
November 5, 1937, in the presence of three witnesses, as shown on the Dowell bid. 

The proposals of L. J. Dowell, Inc., and R. J. Sommers Construction Company 
and a copy of the advertised specifications are enclosed herewith. Also enclosed 
is a tabulation of the proposals received from all of the above-named bidders 
giving the total and unit prices for each item called for in the advertisement. 

The Department has not accepted any of the bids above listed. Your opinion 
is requested as to whether in circumstances of this kind where a low bidder 
has failed to sign his proposal such failure to sign may be waived and a contract 
awarded to him if he is otherwise qualified. If not, should award be made to 
the second low bidder? In this connection it is to be noted that the second 
low bid is over $14,000 higher than the Dowell bid: A prompt decision will be 
appreciated with the return of the two bids enclosed. 


Both the bid bond and the form on which L. J. Dowell, Inc., made 
its bid were submitted in response to the invitation for bids for 
opening October 28, 1937. The bid bond was executed by the bidder 
October 25, 1937, and referred to and fully identified “the accom- 
panying bid” which, while not actually signed by the bidder prior 
to date of opening, remained in the custody of the Government from 
date of opening until signed by the bidder November 5, 1937. There 
was, of course, an informality in the failure to sign both papers but 
in the Government Instructions to Bidders all were advised that the 
United States reserved the right to waive any informality in bids 
whenever such waiver should be in the interest of the Government. 
Upon representatives of the low bidder being advised as to the in- 


formality in failing to sign the bid form, the requisite signatures 
were promptly affixed thereto. 
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The difference between the amount of the low bid and the amount 
of the next low bid, over $14,000, certainly makes it in the public 
interest to waive the informality in this case and you are advised that, 
if otherwise correct, the low bid submitted by L. J. Dowell, Inc., 
should be accepted for performance of the required construction work. 

The papers are returned. 


(A-90641), (A-90714), (A-90716) 


PROPERTY—PRIVATE—LOST OR DESTROYED—MILITARY SERVICE— 


PROPERTY LOST IN PRIVATE RESIDENCES IN COMMON CATAS- 
TROPHE 


The act of March 4, 1921, 41 Stat. 1436, providing for reimbursement for certain 
private property lost, damaged, or destroyed in the military service, does not 
authorize reimbursement where household goods of officers residing in 
private residences in a civilian community are lost in a common catas- 


trophe affecting alike all residents in the same vicinity, such loss not being 
“in the military service.” 


Acting Comptroller General Elliott to Lt. Col. E. C. Morton, United States 
Army, December 14, 1937: 


There have been received your requests for decisions whether pay- 
ment is authorized on three vouchers, one stated in favor of Capt. 
Charles D. McCall, Quartermaster Reserve, United States Army, 
in the amount of $568.60; one stated in favor of Capt. Franz J. 
Jonitz, Quartermaster Corps, United States Army, in the amount 
of $618.50; and one stated in favor of Capt. L. M. Shields, Quarter- 
master Corps, United States Army, in the amount of $508.60, cover- 
ing their claims for the loss or damages to their household goods, 
by floodwaters of the Ohio River, January 21 to 31, 1937, in private 
homes, located at 411 Fulton Street, 723 East Maple Street, and 
420 Mechanic Street, respectively, in Jeffersonville, Ind. 

It appears these officers were assigned to duty at Jeffersonville 
Quartermaster Depot, at which place they were not assigned public 
quarters but were paid rental allowance and provided their own 
quarters at their own expense, at places of their own selection. The 
personal household goods alleged to have been lost or damaged were 
being used by these officers in their private residences when flood- 
waters arose in the vicinity of such residences to a maximum of 
approximately 15 feet and completely inundated the effects left on 
the first floor and basement of these houses. The officers claim that 
they were on duty under orders during the entire period of the flood 
at Jeffersonville Quartermaster Depot for the purpose of saving 
human life and property belonging to the United States. 

The act of March 4, 1921, 41 Stat, 1436, insofar as is here material, 
provides: 


That private property belonging to officers * * * including all prescribed 
articles of equipment and clothing which they are required by law or regulation 
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to own and use in the performance of their duties * * * which * * * 
shall hereafter be lost, damaged, or destroyed in the military service, shall be 
replaced, or the damage thereto, or its value recouped to the owner as herein- 
after provided, when such loss, damage, or destruction has occurred or shall 


hereafter occur without fault or negligence on the part of the owner in any of 
the following circumstances : 
* 


* * > * * * 


Second, when it appears that such private property was so lost, damaged, or 
destroyed in consequence of its owner having given his attention to the saving 
of human life or property belonging to the United States which was in danger 
at the same time and under similar circumstances, or while, at the time of such 
loss, damage, or destruction, the claimant was engaged in authorized military 
duties in connection therewith. 


* * * > * * * 


Sec. 2. That except as to such property as by law or regulation is required 
to be possessed and used by officers * * * the liability of the Government 
under this Act shall be limited to damage to or loss of * * * articles of 
personal property as the Secretary of War shall decide or declare to be reason- 
able, useful, necessary, and proper for officers * * * to have in their posses- 
sion while in quarters, or in the field, engaged in the public service in the line 


of duty. 

Merely because the officer is in the military service does not in all 
circumstances bring the loss, damage, or destruction of his household 
effects or personal property within the act. The act limits reim- 
bursement to property otherwise within the act which is lost, dam- 
aged, or destroyed in the military service. If the household effects 
of an officer are lost, damaged, or destroyed while they are used by 
him at a military post, camp, or station, undoubtedly to the extent 
otherwise within the act the property would be lost, damaged, or 
destroyed in the military service. But the property in these cases 
was in private residences, selected by the officers, and was not there- 
fore lost or destroyed in the military service. Under the cited act the 
Government is not the insurer of the household goods of an officer 
in any and all circumstances, and where the officer is residing in a 
civilian community and the household goods are lost in a common 
catastrophe affecting all residents alike, in ‘the same vicinity, there 
is no authority to reimburse the owner from appropriated funds as 
for a loss or destruction of his goods in the military service. Accord- 
ingly, you are advised that the loss in these cases is not within the 
provisions of the statute, and payment is not authorized on the 
vouchers returned herewith. 


(A-90679) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—SEPARATION 
FROM SERVICE WITHOUT RETURN FROM NON-PAY STATUS RESULT- 
ING FROM INJURY IN LINE OF DUTY 


An employee absent in a non-pay status because of injury for which he is 
entitled to the benefits of the Employees’ Compensation Act of September 
7, 1916, 39 Stat. 742, may be paid for annual leave granted thereafter 
under the act of March 14, 1936, 49 Stat. 1161, without an actual return 
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to duty prior to his separation from the service because of reduction in 
force. 


satieg Anenptonen General Elliott to the Secretary of War, December 14, 


Your letter of November 17, 1937, is as follows: 


On April 6, 1987, Mr. Henry G. Henderson, rodman in the Engineer Depart- 
ment, St. Paul, Minnesota, was injured in line of duty and totally disabled 
for work. He was carried on the rolls of the St. Paul district in leave status 
through April 15, 1937. 

By letter dated April 13, 1987, Mr. Henderson informed the district engineer 
that he wished to obtain compensation benefits immediately instead of ex- 
hausting his earned annual leave. He was placed on leave without pay at 
close of business April 15, 1937, and claim for compensation to begin April 19, 
1937, was filed with the United States Employees’ Compensation Commission 
under the Federal Compensation Act of September 7, 1916, as amended. On 
May 16, 1937, Mr. Henderson refused further treatment by the designated Gov- 
ernment physician and left the hospital. His right to claim compensation 
under the Federal Compensation Act was suspended in accordance with para- 
graph 15 of the regulations of the United States Employees’ Compensation 
Commission. He thus reverted to the status of an employee of the engineer 
department on leave without pay. 

At the time Mr. Henderson was first placed in status of leave without pay 
on April 16, 1987, he had 21% days annual leave to his credit. On May 21, 
1987, the district engineer, St. Paul, notified Mr. Henderson that due to the 
nearing completion of several major projects in the district it would be neces- 
sary to effect a reduction in force and that his services would not be needed 
after June 19, 1937. Because of the mandatory nature of the Uniform Leave 
Acts and Regulations, it is the general practice in the Engineer Department 
to grant all annual leave credited te an employee prior to effecting his layoff 
in connection with reduction in force. Mr. Henderson’s name was restored 
to the pay roll of the St. Paul district on May 22, 1937, and he was laid off 
for want of work on June 19, 1937; for the period May 22 to June 19, 1937, 
he was carried in status of annual leave with pay; he did not, however, actu- 
ally return to duty. His case, therefore, differs from the case in which leave 
of absence prior to lay-off usually is granted in that he was in non-pay 
status for a short period immediately preceding the date of commencement of 
the annual leave. 

Mr. Henderson now has been absolutely separated from the service and he 
is submitting application for refund of retirement deductions. However, before 
recommending to the Civil Service Commission that the refund be paid, this 
Department desires to assure itself that the payment made for annual leave 
during the period May 22 to June 19, 1937, will be accepted as proper and 
therefore will not be for set-off against the retirement deductions, 

It is in general the practice of the Chief of Engineers to require that an 
employee on leave without pay or in other form of non-pay status return to 
actual duty before receiving allowance of leave with pay. This practice has 
been adopted as a safeguard against possible improper payments-and is based 
on rule drawn by inference from sections 10 and 13 of the Uniform Annual 
Leave Regulations. However, since the two sections of the regulations cited do 
not literally forbid the allowance under any circumstances of annual leave 
immediately following a period of non-pay status, it is thought possible that 
the payment made in the case of Mr. Henderson was proper. 

The following comments on the two sections show the reasons for the doubt 
in the mind of this Department as to the proper action in the present case: 

(a) Section 10 of the Annual Leave Regulations provides that leave without 
pay shall not be granted until all accumulated leave and current accrued leave 
allowable under the regulations is exhausted. 

A literal interpretation of this rule would require that injured employees take 
all annual leave due them before being placed in non-pay status for the purpose 
of receiving compensation benefits. On the other hand, it seems quite probable 
that the provision was intended to cover only those cases in which an employee 
might elect to take leave without pay for his personal convenience rather than 
to exhaust his annual leave and not to apply to cases in which an employee is 
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carried in non-pay status by his employing Department while receiving compen- 
sation from the United States Employees’ Compensation Commission. So literal 
an interpretation of section 10 might work a hardship and injustice, particularly 
in cases of minor injury with incapacity for, relatively short periods, since it 
would compel an employee to use his annual leave to cover absence due to a 
—-* of employment, for which he otherwise could obtain compensation 
benefits. 

(b) Section 13 of the Uniform Annual Leave Regulations reads as follows, 
italics supplied : 

“Annual leave shall not be granted with pay at the beginning of a calendar 
year immediately following a period of absence in a non-pay status in the pre- 
ceding year unless and until there shall have been a return to duty, at which 
time the leave may be retroactively granted. Leave without pay under any 
other circumstances may not later be converted into annual leave.” 

In the present case leave without pay was not converted into annual leave. 
There was advance authorization of the annual leave, but the leave was allowed 
without an actual return to duty from leave without pay. Section 13 may have 
been intended merely to prevent an employee who had exhausted all annual 
leave due him prior to allowance of leave without pay from having the leave 
without pay converted to annual leave after his return to duty and after he has 
served a sufficient time to earn new annual leave. It is possible that it has no 
application in a case where an employee had leave to his credit at the time the 
non-pay status to be changed to annual leave began. This view is supported by 
your decision, A-80007, dated March 6, 1937. On the other hand, in your deci- 
sion A-79827, dated September 2, 1936, it was held that an employee under 
suspension without pay could not be allowed leave with pay during such period 
of suspension. It is not clear to this Department, however, that the same rule 
would apply in a period of leave without pay. 

A ruling, therefore, is requested as to whether the payments made to Mr. 
Henderson for leave for the period May 22 to June 19, 1937, are proper. 


No provision of the annual or sick leave acts of March 14, 1936 
(49 Stat. 1161, 1162), or of the uniform annual and sick leave regula- 
tions promulgated by the President pursuant thereto, specifically 
regulates administrative action in granting leave with or without pay 
to an employee during a period of absence on account of an injury 
such as would entitle the employee to disability compensation under 
the Employees’ Compensation Act or after payments of disability 
compensation have been discontinued. 

Section 8 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides: 

That if at the time the disability begins the employee has annual or sick 
leave to his credit he may, subject to the approval of the head of the department, 


use such leave until it is exhausted, in which case his compensation shall begin 
on the fourth day of disability after the annual or sick leave has ceased. 


Under this statutory provision an employee entitled to disability 
compensation under said act, and who has to his credit either sick 
or annual leave, may elect, subject to the approval of the head of 
the department concerned, whether he will take leave without pay 
from his civilian position and receive disability compensation, or his 
regular corapensation for the period of accrued sick and/or annual 
leave. Decision of August 29, 1930, A-33134. 

In decision of August 24, 1926, 6 Comp. Gen. 156, 157, it was stated : 

It has been held that an absence on account of an injury such as would 


entitle the employee to the benefits of the act of September 7, 1916, does not 
ipso facto break the continuity of service for leave purposes of an employee 
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who thereafter returns to duty (26 Comp. Dec. 763). Where an employee is 
sick or disabled for a long-continued period, the question whether he should 
be continued on the rolls as in service or be dropped as an employee is one 
primarily of administration. 27 Comp. Dec. 100. See also 5 Comp. Gen. 404. 


See also 11 Comp. Gen. 409, 410. 

Accordingly, if otherwise correct, the payment of compensation 
to this employee for annual leave covering the period May 22 to 
June 19, 1937, will not be questioned by this office. 


(A-84492) 


CONTRACTS—DAMAGES—LIQUIDATED—DEFAULTING CONTRACTOR’S 
LIABILITY BEYOND CONTRACT TERMINATION DATE—JURISDIC- 
TION AS TO FINDINGS OF FACT AND MATTERS OF LAW—SUIT 
AGAINST CONTRACTOR UNDER 31 U. S. CODE 227 


Where a contract provided for liquidated damages for delays in progressive 
deliveries and reserved the right in the Government to terminate con- 
tractor’s right to proceed, to make similar purchases in the open market or 
otherwise, and to charge contractor the excess cost, “together with liqui- 
dated damages accruing until such time as the Government may reasonably 
procure similar material or supplies elsewhere,” the accrual of liquidated 
damages did not cease upon termination of contractor’s right to proceed 
or upon execution, on the same day, of.a contract for similar materials, 
providing for a shorter period for complete delivery, and the amount 
charged for delays up to the time the second contractor was required by 
his contract to make delivery, may not be remitted. 

Under a contract providing for liquidated damages for delays in delivery, and 
that the contracting officer’s findings of fact as to causes and extent of 
delays shall be final and conclusive, subject only to appeal to the head of 
the department within a specified period, it is for the administrative offi- 
cers to determine the facts and extent of delay, but for the General 
Accounting Office, or the courts, to determine the question of law whether, 
under such facts and the terms of the contract, liquidated damages are to be 
retained or remitted. 

Where a defaulting contractor refuses to consent to deduction of an amount 
found due the Government because of this default, from amount other- 
wise due him on a judgment of the Court of Claims in another matter, the 
General Accounting Office, in making settlement on the judgment, will 
withhold the amount of the contractor’s debt plus the estimated charges 
and costs of prosecuting such debt to final judgment as provided for in 
81 U. 8. Code 227. 


Acting Comptroller General Elliott to Batavia Mills, Inc., December 15, 1937: 


There was received a letter of November 29, 1937 (with enclosures), 
signed by your attorney, as follows: 


On behalf of Batavia Mills, Inc., I should like briefly to express our views 
upon your contemplated action as described in your letter of October 12, 1937. 

In the first place we believe when the contracting officer determined the 
extent of the alleged liquidated damages plus the excess costs that his deter- 
mination was final and conclusive upon the parties. The record discloses, 
however, that Batavia Mills, Inc., paid under protest the alleged liquidated 
damages amounting to $6,704.24. The amount in controversy here is the sum 
of $4,225.43 which your office asserts should be paid as additional liquidated 
damages for certain delays after the contracting officer had terminated the 
contract. 

We think it is evident that the contracting officer terminated the contract 
on December 27, 1935, it appearing that the contractor, Batavia Mills, Inc., de- 


81276™—38——-34 
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faulted its contract. On this same day, December 27, 1935, the contracting 
officer entered into a new contract with the Chatham Manufacturing Company 
to obtain the required blankets. Upon these facts and under the provisions 
of the contract we urge, as a matter of law, that upon the Government’s 
termination of the contract no liquidated [damages] could be charged to or 
be recoverable from the contractor for delays after said termination of the 
original contract (Fidelity and Casualty Company of New York v. The United 
States, 81 C. Cls. 495, 502). 

In addition to the foregoing we urge that when contracting officer entered 
into the new contract on December 27, 1935, which was the date the contracting 
officer terminated the contract of Batavia Mills, Inc., it was, as a matter of 
law, the “procurement of similar material or supplies elsewhere.” If this 
view is inacceptable and the view of your office is followed that the contracting 
officer under the second contract did not obtain or “procure” the material until 
the physical delivery of the blankets many days later, that it seems inescapable 
to us that the contracting officer did not «ter into the second contract on 
December 27, 1935, and, in law, there was no contract. 

In speaking of the Fidelity Casualty Company case, supra, your office in 
the Seaboard Surety Co., 15 C. G. 939, A-63404, decided April 24, 1936, said: 

“There the contractor was in default on the day fixed for completion of the 
contract and the Government terminated his right to proceed by reason of 
said default. The decision of the Court of Claims in the Fidelity and Casualty 
Company case is applicable only where the Government excuses its alternative 
right to terminate a contract for failure to complete within the prescribed time 
and has no application when a contractor abandons a contract before entering 
upon performance.” 

When, therefore, the contracting officer terminated the contract of Batavia 
Mills, Inc., the liability of Batavia Mills, Inc., became fixed, in point of time, 
upon said termination. In other words, all of the terms on the original 
contract were cancelled and displaced by another new contract, rather than all 
the terms of the original contract were cancelled except the continuation of 
liquidated damages clause which clause remained in force while a new con- 
tract was entered into and being carried out. If this is sound, then upon the 
default of two or three contractors under one contract would enable the 
Government to collect sufficient liquidated damages in the aggregate to pay 
the cost of the supplies. It appears evident to us that you did not follow 
entirely your view that liquidated damages could be assessed against Batavia 
Mills, Inc., for ali the delays until the actual physical delivery of the blankets. 
You made no calculation of liquidated damages for the period subsequent to 
February 7, 1936, despite the fact that the second contractor was in default, 
hence the contracting officer was not in physical possession of the supplies 
{A-84492, dated June 17, 1937, at page 10). 

Accordingly we respectfully request a further consideration of this matter. 

We are attaching hereto the refusal of Batavia Mills, Inc., to consent to 
the set-off of the alleged liquidated damages of $4,225.48 against an amount 
due Batavia Mills, Inc., pursuant to a judgment rendered June 1, 1937, by 
the Court of Claims in Batavia Mills, Inc., v. The United States, No. 48176. 


The facts relative to the claim are set forth in detail in the de- 
cision of June 17, 1937, which sustained the settlement of April 13, 
1937, by which you were found indebted to the United States in 
the amount of $4,225.43 as a balance due from you as a result of 
your default under contract No. W-669-qm-ECW-326 of August 
12, 1985. 

With respect to the contentions urged in your above-quoted letter, 
to the effect that there is no legal authority to charge any liquidated 
damages against you after the Government’s termination, on De- 
cember 27, 1935, of your right to proceed under your contract, and 
that the contracting officer’s determination that the amount of 
liquidated damages accrued under the contract because of your de- 
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fault amounted to $6,704.24—which amount you paid to the Gov- 
ernment on January 8, 1936—was final and conclusive on the parties 
to the contract, there would seem to be no merit in such contentions, 
in view of express terms of the contract, the reported facts, and the 
law applicable thereto. 

Article 15 of the contract provided: 


Delays—Liyuidated damages.—If the contractor refuses or fails to make 
delivery of the materials or supplies within the time specified in article 1, or 
any extension thereof, the actual damage to the Government for the delay 
will be impossible to determine, and in lieu thereof the contractor shall pay 
to the Government, as fixed, agreed, and liquidated damages for each calendar 
day of delay in making delivery, the amount as set forth in the specifications 
or accompanying papers, and the contractor and his sureties shall be liable 
for the amount thereof: Provided, however, That the Government reserves the 
right to terminate the right of the contractor to proceed and to purchase 
similar material or supplies in the open market or secure the manufacture and 
delivery thereof by contract or otherwise, charging against the contractor and 
his sureties any excess cost occasioned the Government thereby, together with 
liquidated damages accruing until such time as the Government may reason- 
ably procure similar material or supplies elsewhere: Provided further, That 
the contractcr shall not be charged with liquidated damages or any excess 
cost when the delay in delivery is due to unforeseeable causes beyond the con- 
irol and without the fault or negligence of the contractor, including, but not 
restricted to, acts of God or the public enemy, acts of the Government, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, and un- 
usually severe weather but not including delays caused by subcontractors: 
Provided further, That the contractor shall, within ten days from the beginning 
of any such delay, notify the contracting officer in writing of the causes of 
delay, who shall ascertain the facts and extent of the delay and his findings 
of facts thereon shall be final and conclusive on the parties hereto, subject 
enly to appeal, within thirty days, by the contractor to the head of the depart- 
ment concerned, whose decision on such appeal as to the facts of delay shall 
be final and conclusive on the parties hereto. 


The specifications, a part of the contract, provide: 


Liquidated damage.—Under the terms and conditions stipulated in article 15 
of this contract, the contractor shall pay to the Government, as liquidated dam- 
ages, for each unit undelivered, a sum equal to one-fifth of one per centum 
(% of 1%) of the price of each unit for each day’s delay after the date or dates 
specified. 

Under the contract terms the blankets to be furnished by you were 
to be delivered, as follows: 640 blankets (4 percent of contract total) 
by September 19, 1935; and 960 blankets (6 percent of contract total) 
each 7 days thereafter until all deliveries under the contract were 
completed. In the event of delays in the deliveries the contract pro- 
vided that you were to be charged with liquidated damages as therein 
specified for each day of delay in performance, except for the delays 
due to the unforeseeable causes as therein specified. It appears that 
you completely defaulted the contract and that on December 27, 1935, 
because of your failure to deliver any satisfactory blankets there- 
under—due to your subcontractor’s inability to produce blankets 
meeting the requirements of the specifications—your right to proceed 
was terminated by the contracting officer, in accordance with the 
above-quoted article 15 of the contract ; and subsequently, the required 
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blankets were purchased from another contractor, Chatham Manu- 
facturing Co., under contract No. W-669-qm—ECW-428, dated De- 
cember 27, 1935, at an excess cost to the Government of $5,928.04. 

Where, as in this case, a contract contains a provision for liquidated 
damages, the stipulation controls as to the rights of the parties and 
must be given effect according to its terms. Stone, etc. Co. v. United 
States, 234 U. S. 270; Morris v. Wilson, 114 Fed. 74; and Carnegie 
Steel Co. v. United States, 49 Ct. Cls. 403. 

Under the above-quoted liquidated damage provision of your con- 
tract, it is to be noted that in the event of your failure to deliver the 
blankets within the agreed time—and consequent exercise by the Gov- 
ernment of the right reserved therein to terminate your right to 
proceed and purchase similar blankets elsewhere—the liquidated dam- 
ages did not cease accruing at the time of such termination, but you 
were chargeable with the “liquidated damages accruing until such 
time as the Government reasonably may procure similar” blankets 
elsewhere. There was no unreasonable delay in procuring the blankets 
elsewhere, contract therefor having been awarded on the very day 
your right to proceed was terminated and the time allowed for de- 
livery under that contract—within 6 weeks after date of the con- 
tract, or by February 7, 1936—being much shorter than the time 
(over 20 weeks) allowed under your contract. (See 15 Comp. Gen. 
903. ) 

It appears that the second contract was completed by delivery of 
16,227 blankets; that 12,600 of said blankets were delivered on or 
before February 7, 1936, the stipulated date for completion of the 
second contract; and that there were delays in completing deliveries 
of the remaining 3,567 blankets—same being delivered on February 
10, 13, and March 17, 1936—and that the second contractor was 
charged with the accrued liquidated damages resulting from its 
delays, amounting to $197.12. You have not been charged with 
liquidated damages for any delay after February 7, 1936, the due 
date under the second contract. 

Under the Government’s standard form of supply contract contain- 
ing a liquidated-damage provision such as the one involved here, 
the question whether a contractor is chargeable with liquidated dam- 
ages depends upon the terms of the contract and the facts as found 
by the contracting officer, or by the head of the department con- 
cerned, on appeal therefrom. When the contracting officer or the 
head of the department has determined the facts as to the cause of the 
delay, the question as to the amount of damages accruing under the 
terms of the contract as a result of the delay is for determination, in 
the first instance, by this office. The administrative authority is 
limited to either terminating the contract for default in delivery or 
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permitting the contractor to continue until performance has been 
completed and in reporting to this office the facts of the delay for 
consideration as to what amount of liquidated damages, if any, are to 
be charged under the contract. It is for the administrative officer 
to determine the facts and the extent of the delay and for the Gen- 
eral Accounting Office, or the courts, to determine the question of 
law whether under such facts and the terms of the contract liquidated 
damages are to be retained or remitted. In this connection see Davis 
et al., Trustee, v. United States, 82 Ct. Cls. 334-347; 6 Comp. Gen. 
650; 7 id. 505, 534; 8 id. 13; 9 id. 164; 10 id. 252; 18 id. 325; 14 id. 
431; and 16 td. 936. The law regards the sanctity of contracts. It 
requires the parties thereto to do what they have agreed to do. If 
unexpected impediments be in the way, and a loss must ensue, it 
leaves the loss where the contract places it. If the parties have made 
no provision for a dispensation, the rule of law gives none. It does 
not allow a contract fairly made to be annulled, and it does not per- 
mit to be interpolated what the parties themselves have not stipulated. 
Dermott v. Jones, 2 Wall. 8. 

The case cited in your letter of November 29, 1937, to wit, Fidelity 
& Casualty Co., of New York v. United States, 81 Ct. Cls. 495-502, 
wherein it was held that liquidated damages were not chargeable 
against the contractor after termination of the contractor’s right to 
proceed, is not applicable here, inasmuch as the liquidated damage 
provision in that contract is not similar to the one here under con- 
sideration .because it did not include the provision continuing the 
accrual of the specified liquidated damages “until such time as the 
Government may reasonably procure similar * * * supplies else- 
where.” 

Your contract makes no provision for remission of the specified 
liquidated damages in the event of delays in performance, excepting 
as stipulated in article 15 thereof for “unforeseeable causes beyond the 
control and without the fault or negligence of the contractor.” The 
findings of the contracting officer are to the effect that the delays in 
performance were due not to any unforeseeable causes but to the 
inability of your subcontractor to supply blankets meeting the re- 
quirements of the specifications. Under said article 15 of your con- 
tract, delays due to subcontractors are specifically excepted from the 
specified excusable causes for which remission of liquidated damages 
is authorized. None of the delays are shown or even claimed to have 
been due to causes excusable under the contract provisions. Accord- 
ingly, there is no legal authority to remit any part of the liquidated 
damages which accrued to and including February 7, 1936, as a result 
of your failure to perform the contract. 
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Inasmuch as the functions of the administrative officers, with 
reference to the liquidated damages to be charged against you under 
the contract here involved, are limited to a determination and report 
of the facts with reference to the extent and causes of the delays, 
while the question of law as to what amount of liquidated damages 
accrued to the Government under such reported facts and the terms 
of the contract for the delays in performance is for determination 
by this office and the courts, the action of the administrative officer 
in charging only the liquidated damages which accrued up to De- 
cember 27, 1935, and in failing to charge liquidated damages for the 
period from December 27, 1935, to February 7, 1936, was not final 
or conclusive, Evidently you recognized this as you filed a claim in 
this office for remission of the liquidated damages charged by the 
disbursing or administrative officer. 

Under the terms of the contract, liquidated damages accrued 
against you because of your default at the specified rate of “one fifth 
of 1 percent” of the unit contract price of $4.87 for each blanket 
covered by the contract for each day of delay beyond the respective 
due dates “until such time as the Government may reasonably procure 
similar * * * supplies elsewhere.” The accrual of liquidated 
damages did not cease upon the termination on December 27, 1935, 
of your right to proceed because of your default, inasmuch as the 
contract specifically provided otherwise. Your contract allowed 150 
calendar days for the deliveries to be completed, while the second 
contract, because of your default, allowed but 42 calendar days for 
completing performance, the fixed completion date being February 7, 
1936. While there were some delays in a portion of the deliveries by 
the second contractor, for which it was charged liquidated damages, 
as hereinabove shown, it appears that the completion date fixed by 
the second contract, to wit, February 7, 1936, must be regarded as 
a reasonable time—within the meaning of the terms of the original 
contract—for the procurement of the blankets after your right to 
proceed was terminated and, accordingly, that date is the date upon 
which liquidated damages ceased to accrue against you because of 
your default. 

Under the reported facts and the terms of your contract liquidated 
damages appear to have accrued against you for unexcused delays 
beyond the delivery dates specified, beginning September 19, 1935, 
and continuing until February 7, 1936, in the respective amounts 
shown on page 8 of the decision of June 17, 1937 (A-84492), aggre- 
gating $11,481.63. From such amount, however, there was deducted 
the two credits of $6,704.24 and $551.96, totaling $7,256.20, referred 
to in the settlement of April 13, 1937, leaving yet remaining due 
from and unpaid by you a balance of $4,225.43. 
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Upon reconsideration, therefore, the decision of June 17, 1937, is 
affirmed. And in view of your refusal to consent to the deduction 
of the said sum of $4,225.43 from the amount otherwise due you on 
the judgment of the Court of Claims in the case referred to in the 
last paragraph of the above-quoted letter, there will be withheld 
from the amount otherwise due under such judgment the sum of 
$5,000 to cover the indebtedness of $4,225.43 plus the estimated 
amount of charges and costs in prosecuting the debt of the United 
States to final judgment as provided for under section 227, Title 31, 
United States Code, and the said indebtedness will be reported to the 
Attorney General of the United States for appropriate action. 


(A-90700) 


SIGNATURES—VOUCHERS, PAY ROLLS, ETC.—REQUIREMENTS AS 
TO FORM 






General Accounting Office circular letter of December 8, 1936, regarding the 

“Stating of individuals’ names on vouchers and rolls,” does not require 
that the first Christian name be used or prescribe which of two or more 
Christian names an officer or employee should use for pay roll purposes, 
and it is sufficient for purposes of identification by the Government if any 


one Christian name is used, with additional initials, if any, and the 
surname. 


ee 4 oo General Elliott to Postmaster E. T. Hedlund, December 


Your letter of November 15, 1937, is as follows: 


I am enclosing a communication addressed to you by Clerk G. Bruno Weber, 
of this office, requesting a decision as to the use of his correct signature. Clerk 
Weber objects to giving his first name in lieu of the initial, in accordance with 
a ruling from the Comptroller of the Bureau of Accounts, Post Office Depart- 
ment, under date of August 30, 1987, which reads as follows: 

“With reference to your letter of the 12th instant, you are advised that in 
submitting vouchers hereafter the first Christian name should be spelled in 
full, but the middle name initial is sufficient.” 

Clerk Weber failed to sign his letter, and it has been held pending his return 
from a prolonged absence on account of illness. As I wish to have the matter 
straightened out and the records cleared as soon as possible, I am sending the 
letter on unsigned. 


The unsigned letter from G. Bruno Weber is as follows: 


Decision is requested as to my correct signature, which is being questioned 
as per inclosed communication of the local post office administration in com- 
pliance with an extract of a circular from your office stating “shall show the 
Christian name, additional initials, if any, and surname of each individual 
entitled to payment.” 

A note at the bottom of a new copy of attached “extract of circular” to the 
previous local communication, returned to me, quotes a ruling of the “Bureau 
of Accounts, Post Office Department”—the first Christian name should be 
spelled in full; this evidently is misinterpretation of the requirements of the 
Comptroller General's Office. 

I am also receiving a monthly check as a retired noncommissioned officer 
of the U. S. Army in my present signature, which has been the same thruout 
my Army service since 1902. No request has been received from the Adjutant 
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General Office, U. 8S. Army to change my signature in compliance with a circular 
from your office. It therefore appears illogical to receive a check as “G. Bruno 
Weber” from one Government department and one from another department as 
“Gotthard B. Weber” (which latter is not and never has been my correct 
signature) ; vouchers and rolls from both departments being approved by the 
same Comptroller General’s Office. 

All my civilian records in courts, as to property, last will and testament, etc., 
are in my correct signature “G. Bruno Weber.” In case of my death, different 
signatures under two different Government departments would evidently create 
difficulties in court for my family. I am sure it is not the intention of the Comp- 
troller General's Office to create hardships of additional lawyers and court 
expenses for any bereaved family. 

There is a considerable number of employees and officers throughout the 
Government services, even to the Chief of the Federal Bureau of Investigation, 
United States Justice Department, “J. Edgar Hoover,” who use an initial in 
place of their first full Christian name. 

It seems my present signature fully complies with the requirements of your 
circular, 


The circular letter of this office dated December 8, 1936, states as 
follows: 

In order to further insure that payments will be made only to the individuals 
entitled thereto, the practice in comparatively few instances heretofore followed 
of showing on vouchers and rolls the initials and surname of individuals will 
be discontinued insofar as may be practicable, and commencing not later than 
February 1, 1937, all vouchers, rolls, and checks of the departments, establish- 
ments, and agencies of the Federal Government and of the District of Columbia 
shall show the Christian name, additional initials, if any, and surname of each 
individual entitled to payment. Employment and personnel records should be 
amended accordingly. 

While the requirement in this individual case, to which objection 
is taken, was by the Post Office Department and not by this office, the 
administrative action apparently was based on the above-quoted cir- 
cular letter of this office. The requirement of the circular letter is not 
that the first Christian name be used, but “the Christian name, addi- 
tional initials, if any, and surname.” There was no intent on the 
part of this office to prescribe which of two or more Christian names 
an officer or employee should use for pay roll purposes. It is a suffi- 
cient compliance for the purposes of proper identification by the Gov- 
ernment if any one Christian name is used, with additional initials, 
if any, and the surname. The signature “G. Bruno Weber” is a suffi- 
cient compliance with the requirements of this office and pay rolls 
may be signed or pay checks issued accordingly, unless the official 
record of his appointment shows his name as Gotthard B. Weber. 


(A-90923) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATES— 
INDEMNITY BOND AND CERTIFYING OFFICER LIABILITY—LOSS ON 
DUPLICATE CERTIFICATE 


Where the terms and conditions of the standard indemnity bond required 
by the Veterans’ Administration in connection with the issuance of a 
duplicate adjusted-service certificate are such as to provide against Gov- 
ernment loss on the original certificate only, the sureties are not liable 
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for loss on a duplicate certificate erroneously issued to a veteran other than 
the veteran to whom the original was issued, but administrative consid- 
eration should be given to the fixing of responsibility upon the certifying 
officer responsible for the erroneous certification resulting in the Govern- 
ment’s loss. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
December 15, 1937: 


I have your letter of December 2, 1937, as follows: 


The following facts are presented for your consideration and advice as to 
whether, under the circumstances outlined, the sureties on the bond of in- 
demnity are liable for the loss sustained by the United States in the case of 
William Lilly, Jr., A-4470439. ‘ 

In a letter dated April 5, 1928, which was referred to the Veterans’ Admin- 
istration by the office of the Adjutant General, War Department, William 
Lilly, Jr., of 928 Russell Street, Jackson, Michigan, signing his name as 
“Will Lilly,” advised that his adjusted service certificate had been destroyed 
and requested that a duplicate certificate be issued to him. The letter was 
believed to refer to the case of Will Lilly, A-3167529, certificate No. 1863912, 
and a Form 6920, Affidavit—Submitted as Evidence of Loss, Destruction, or 
Defacement of Adjusted Service Certificate, on which the application and cer- 
tificate numbers of that veteran had been inserted, was mailed to the veteran 
on April 16, 1928, to be executed and returned to the Veterans’ Administra- 
tion. The affidavit, in which he stated that his certificate had been destroyed 
in March or April 1920, was executed in the name of “Will Lilly” on Feb- 
ruary 6, 1929, and returned to this Administration. Upon submission of a 
bond of indemnity (U. S. Veterans’ Bureau Form 764), on which the veteran 
was named as principal and Percy L. Taylor, 606 Fifth Street, Jackson, Michi- 
gan, and Corey J. Spencer, 315 North East Avenue, Jackson, Michigan, as 
sureties, duplicate certificate No. 3566684, in the amount of $768.00, was issued 
and mailed to the veteran on May 14, 1930. 

The duplicate certificate was pledged with the Veterans’ Administration, 
Detroit, Michigan, as security for loans in the amounts of $144.00 and $240.00 
granted on May 20, 1930, and April 3, 1931, respectively. For the purpose of 
identifying his account in order to obtain an additional loan, the veteran on 
May 15, 1934, submitted his certificate of discharge bearing his name as 
William Lilly, Jr., and his Army serial No. 3848634. An examination of the 
records disclosed that no certification of service credit had been received 
from the War Department for this veteran and that the adjusted service 
certificate No. 3566684 issued to him had been based on the records of another 
veteran, Will Lilly, A-3167529, whose Army serial number was 4630532. 

As it was determined in the examination of the service record of the vet- 
eran that he was entitled to service credit which if available could be applied 
to his indebtedness on the loans he received on the security of the ad- 
justed service certificate No. 3566684, a field examiner of the Veterans’ Ad- 
ministration contacted the veteran and assisted him in executing an applica- 
tion for adjusted compensation (WWC Form No. 1). The application was 
approved by the Adjutant General’s office on May 9, 1935, the veteran having 
been assigned A-4470439, and awarded an adjusted service credit in the 
amount of $38.00. As this credit did not entitle the veteran to an adjusted 
service certificate, a cash award was made and the amount of $38.00 was 
credited to the veteran’s indebtedness on the loans obtained on the security 
of certificate No. 3566684. 

The adjusted service certificate was cancelled and the Veterans’ Administra- 
tion, Detroit, Michigan, where the loans were granted, was so notified on 
October 16, 1935. On October 26, 1935, the field station acknowledged receipt 
of this information. However, upon receipt of an application (Form 1701) 
executed by William Lilly, Jr., for settlement of this adjusted service certifi- 
cate, the field station at Detroit made certification for settlement. This cer- 
tification was made to the Treasury Fiscal Office, Chicago, Illinois, on June 15, 
1936, in the amount of $383.03 under Administrative No. 57457, Disbursing 
Office Voucher No. 97-2551. Notice of Items to be Voided (Form 1711) was 
sent to the Federal Reserve Bank of Chicago by the Detroit field station, 
but the Treasury Department has reported that the bonds and check issued 
under the above described certification have been paid. All efforts by this 
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Administration to collect from the veteran have been unsuccessful. The 
total amount due the United States as a result of the loans granted on, and 
final settlement made of, this certificate was $882.88 on October 30, 1937. 

The Veterans’ Administration on April 13, 1937, made demand upon the 
sureties on the bond of indemnity, Corey J. Spencer and Percy L. Taylor, for 
reimbursement of the loss sustained by the United States. The sureties 
have protested this demand on the ground that adjusted service certificate 
No. 1863912, referred to in the bond as the original certificate, had not been 
issued to this veteran and that no certificate had in fact been issued to him, 
and upon the further ground that the Veterans’ Administration actually typed 
upon the affidavit of loss and upon the bond of indemnity the application 
number and the certificate number of another veteran. A copy of letter, dated 
June 7, 1987, from Messrs. Spencer and Taylor is enclosed for your information. 

It is requested that you advise this Administration whether the sureties, 
under the conditions stated, may be held liable under the terms of the bond 
for the amount of the loss sustained by the Government. 


U. S. Veterans’ Bureau Form 764, referred to in your letter is 
understood to be entitled “Bond of Indemnity to the United States,” 
and to contain provisions as follows: 


Whereas an Adjusted Service Certificate, number ..........------~-. , further 
identified by number A-......--.-..--....-- 9» ENE vitiae cisinaiseattitibnesteteakt ehtnase 
was issued, pursuant to the World War Adjusted Compensation Act, to 
birt phi cerateht S Lanak Deis toechjnwenlplansiente a veteran of the World War; 

Whereas evidence of the loss, theft, defacing, mutilation, or destruction of 
said certificate, together with request for a duplicate of said certificate by the 
lawful holder, has been submitted to the Administrator of Veterans’ Affairs; 
and 

Whereas the Administrator of Veterans’ Affairs, by virtue of the World War 
Adjusted Compensation Act, as amended, requires the party thus situated to 
give a bond of indemnity with satisfactory surety to the United States before 
the relief desired will be granted, and the Administrator of Veterans’ Affairs 
baving accepted the evidence submitted by the applicant as sufficient to warrant 
issuance of a duplicate of said certificate upon said applicant giving a proper 
bond of indemnity ; 

Now, therefore, the condition of this obligation is such, that if the above- 
bounden obligors, their heirs, executors, administrators, successors, or assigns, 
or any of them, shall pay or cause to be paid to the United States any and all 
sums whatever which the United States may be called upon to pay, including 
interest and costs, on account of the establishment of any valid adverse claim 
to the proceeds of the above described Adjusted Service Certificate or any part 
thereof, and shall well and truly indemnify and save harmless the United States 
from any claim on account of said Adjusted Service Certificate and from all 
damage, loss, costs, charges, and expenses which the United States may sustain, 
ineur, or be liable for in consequence.of any such claim or of the granting of 
relief on account of said Adjusted Service Certificate, with interest from the 
date of such payment, and any and all costs and expenses incurred in connection 


therewith, then this obligation to be void; otherwise to be and remain in full 
force and effect. 


In decision of March 9, 1934, to the Attorney General, A-53960, 
involving the adjusted-compensation case of Levy Cheatwood, 
A-2180165, the following was said with respect to the object for 


furnishing an indemnity bond when a duplicate certificate is for 
issuance : 


The primary purpose of requiring the execution of an indemnity bond running 
to the United States in cases such as here presented, is to indemnify the Gov- 
ernment in the case of a loss sustained by it upon making loans on the basis of 
the original certificate. * * * [Italics supplied.] 


Also, in a later decision to the Attorney General, A-55478, dated 
May 26, 1934, involving the case of Clay P. Kirkpatrick, there was 
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stated the following with respect to the legal status of a duplicate 
certificate and the purpose for demanding the execution of an indem- 
nity bond in such cases: 

* * * Bonds of indemnity, when required in certain cases of lost or de- 
stroyed certificates, are furnished for the purpose of indemnifying the United 
States for any loss arising out of the issuance of the original certificate. * * 

From the facts reported in your letter it is clear that the Govern- 
ment’s loss was not sustained upon the original adjusted-service cer- 
tificate described in the bond. On the contrary, the said loss was 
sustained upon the duplicate certificate which was improperly issued. 
Such being the case the sureties may not be held liable under the 
terms of the bond for the loss sustained by the Government in the 
instant case. Cf. 14 Comp. Gen. 770. 

However, from the facts stated in the antepenultimate paragraph 
of your letter, supra, there would appear for administrative consider- 
ation the fixing of responsibility upon the certifying officer respon- 
sible for the erroneous certification resulting in the Government’s 
loss. It is requested that a report be furnished this office concerning 
your determination and action in this respect. 


(A-87090) 


TAXES — FEDERAL — PROCESSING — CONTRACT PRICE INCLUSION — 
PRICE REDUCTION BECAUSE OF CONTRACTOR’S NONPAYMENT OF 
TAX—NONAPPLICABILITY OF COURT DECISION INVOLVING EQUI- 
TABLE RIGHTS 


A holding by a district court of the United States that commercial purchasers 
from a processor of flour could not either singly or collectively invoke 
equity jurisdiction for an accounting. etc., when actions at law were avail- 
able for enforcement of any rights they might have under their purchase 
contracts to amounts not paid by the processor as processing taxes be- 
cause of the holding that the Agricultural Adjustment Act was uncon- 
stitutional, is not determinative either of what would be the rights of 
the parties in a proper forum or of the question whether a relationship 
of creditor and debtor arose between the Government and contractors who 
failed and refused to pay to the Government taxes the amounts of which 
were included, by specific provisions, in the contract prices paid by the 
Government under contracts providing for corresponding change in prices 
in event of change in the tax, and 17 Comp. Gen. 340, holding such rela- 
tionship does exist under such circumstances, is affirmed. 


— sparred General Elliott to the Abilene Flour Mills Co., December 


Your letter of November 5, 1937, with enclosure, requests recon- 
sideration of decision of October 16, 1937, 17 Comp. Gen. 340, which 
stated that there was no authority for settlement of the claim of the 
United States against the Abilene Flour Mills Co. for any less 
amount than theretofore found due the United States, to wit, 
$8,161.07, in connection with contract prices for flour involving 
processing (axes. 
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You request a further review of the matter “in view of a number 
of court decisions which have been rendered, having direct bearing 
upon the question,” and more particularly an opinion of August 31, 
1937, by the District Court of the United States for the Western 
District of Missouri, Western Division, No. 2869, in O’Connor-Bills, 
Lne., et al v. Washburn Crosby Co., a corporation, a copy of which 
opinion was enclosed with your letter as exhibit A. 

A consideration of that opinion and the facts involved lead to 
the conclusion that the questions it determined were materially dif- 
ferent from what is here involved and that the opinion is not for 
application to the facts in the instant matter. The Washburn Crosby 
Co., defendant in the cited opinion, was a corporation engaged in the 
milling business and as a domestic processor was subject to the 
processing tax of $1.38 per barrel on flour imposed by the provi- 
sions of the Agricultural Adjustment Act of May 12, 1933, 48 Stat. 
31, et seg. During the year 1935 that company entered into contracts 
with certain of its customers, which stipulated in substance that the 
prices specified included processing taxes in force at the date of 
the contract, but did not include any increase in such tax which 
might become effective after the date of the contract, or any tax 
thereafter imposed; that any increase in the processing tax, or the 
amount of any such other tax that might be subsequently imposed 
should be paid by the buyers in addition to the contract prices. The 
contracts provided, also, that any decrease in the processing tax 
should inure to the benefit of the buyer and be credited against the 
contract price to the extent that the grain used in the manufacture of 
the product covered by the contract was milled after the decrease 
and to the extent only that the seller was relieved of the processing 
tax. After these contracts were executed, in part or in full, Wash- 
burn Crosby Co. resisted payment of the processing tax on the ground 
that the Agricultural Adjustment Act was unconstitutional; and 
pending final decision of that question, deposited in court amounts 
equal to accrued taxes, in the nature of a bond for the benefit of the 
Government in the event the validity of the act should be sustained. 

The decision of the Supreme Court in United States v. Butler, 
et al. (297 U. S. 1) held the Agricultural Adjustment Act unconsti- 
tutional and the deposits theretofore made were returned to the 
Washburn Crosby Co. Its contract customers were denied the right 
to intervene for the assertion of an interest in the fund and there- 
upon instituted a group or class equity proceeding asking for an 
accounting on the theory that they paid the tax or put the de- 
fendant in funds for the payment thereof; and praying in a second 
count that the amount of the tax be retained by the defendant, but 
declared a trust fund for the benefit of the plaintiffs and others 
holding similar relationship to the defendant company. 
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The court pointed out that the only method of procedure pro- 
vided by the several contracts was that any decrease in the process- 
ing tax was to “be credited against the contract prices named in 
this contract”; that at most the decrease in the tax would become a 
credit in their: favor against the defendant would constitute no other 
relation save that of debtor and creditor; that the defendant com- 
pany held no specific funds in which the plaintiffs would have an 
interest, and that under their plain contracts with the defendant 
they were not entitled to an accounting in equity. Also the court 
held that the theory of the plaintiffs that the identical funds depos- 
ited by the defendant with the Government belonged to the plaintiffs 
and others in like relationship was not correct, since the several 
contracts specified that the benefit of any decrease in the tax was to 
be granted by being credited against the contract prices. 

In connection with an objection raised by the defendant on the 
ground of misjoinder of parties, the court held with the defendant, 
and stated in pertinent part as follows: 

The objection on the ground of a misjoinder of parties is clearly well taken. 
Each of the plaintiffs had a separate, though a similar contract with the de- 
fendant. The right of action, if any, is on such contract, and since the rela- 
tionship of debtor and creditor at best could only exist, the plaintiffs must 
stand or fall upon their several separate contracts. It cannot be argued that 
these plaintiffs have a right to sue in equity in a case wherein it is sought 


to avoid a multiplicity of = Oe 
? * * * . ~ 


Moreover, the class suit hase is untenable for the reason that Equity Rule 
88 contemplates that several different persons may have like claims in equity 
against the same adversary. In the case now being considered the several 
plaintiffs may have actions at law, but, because they are somewhat similar, 
equity jurisdiction cannot be invoked merely because the law actions are 
numerous and of a kindred nature. 

It thus is plain that the only question decided by the court was 
that upon the facts presented the several plaintiffs could not either 
singly or collectively invoke equity jurisdiction in their behalf when 
actions at law were available for the enforcement of any rights they 
might severally have against the defendant, growing out of their 
respective contracts. It is equally plain that the court did not under- 
take to determine what would be the rights of the parties in a proper 
forum. 

Such questions are not before this office. The United States is 
neither seeking an accounting in equity, nor seeking to have specific 
funds in the hands of contractors impressed with a trust in its 
favor. The question here presented is whether under the tax pro- 
vision of the contracts, such as quoted in your letter, and similar 
provisions to the same effect, the relation of creditor and debtor 
arose as betweeen the Government and contractors who failed and 
refused to pay to the Government taxes the amount of which, under 
specific contract provisions, were included in the contract prices 
which the Government was required to pay. The decisions of this 
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office have heretofore held to the affirmative on the question thus 
presented, and nothing is found in the cited opinion relied upon by 
claimant which is persuasive to a different conclusion. Other deci- 
sions cited have been examined but are considered inapplicable. 

Accordingly, the decision of this Office, October 16, 1937, must 
be and is affirmed. 

In view of the statement in the final paragraph of your letter of 
November 5, 1937, swpra, that you decline to make payment of the 
amount of the claim as requested in the last paragraph of my letter 
of October 16, 1937, the claim of the United States against the Abi- 
lene Flour Mills Co. in the amount of $8,161.07 will be acted upon 
in accordance with the usual procedure for collection of claims of 
the Government. 


(A-90749) 


GENERAL ACCOUNTING OFFICE—REVIEWS—SETTLEMENTS MORE 
THAN ONE YEAR OLD MADE BY PRIOR ACCOUNTING OFFICER— 
POWERS OF ATTORNEY OF CLAIMANTS’ REPRESENTATIVES 


Review of a General Accounting Office claim settlement may not be made upon 
request of one who has not submitted the requisite power of attorney evi- 
dencing his authority to represent the claimant. 

Review of a General Accounting Office claim settlement, involving no mistake 
of fact, made more than one year before the date of request for review and 
during the administration of the former Comptroller General, is unauthor- 
ized in view of the requirement that request for review be filed within one 
year from date of the settlement, and as there is no authority in a successor 
in office to review settlements of his predecessor to correct alleged errors 
of law. 


a Comptroller General Elliott to Ellis, Houghton & Ellis, December 16, 


There have been received your four letters dated November 2, 1937, 
unaccompanied by powers of attorney authorizing you to represent 
the General Baking Co. or its subsidiary, the Warnecke Bakery, but 
wherein you have requested review of settlements, as follows: 


Date of settlement isallowed Contract number and date 


Sept. 28, 1934 VA-99-h-190—June 15, 1933. 
Jan. 2, 1935 VA~107-h-441—June 5, 1933. 
May 4, 1935 VA-114-h-248—June 27, 1933. 
Oct. 16, 1935. VA-26-1r-196—June 20, 1933. 


The claims were for processing taxes on wheat used in bread de- 
livered under the contracts mentioned ahove and were all disallowed 
for the reason that the contractors did not pay the processing tax to 
the United States. 
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The bases of the requests for review in each case are that the settle- 
ments are contrary to the decision of the Court of Claims rendered 
on June 1, 1937, in the case of Batavia Mills, Inc., v. The United States, 
No. 43176. By reason of recovery of portions of the tax since the 
settlements were made, the claims have been reduced to $24.04, $63.74, 
$19.11, and $9, respectively. 

Even if your letters of November 2, 1937, had been accompanied 
by the requisite powers of attorney (as to which, see 1 Comp. Gen. 
776, 783), attention is invited to the fact that these settlements were 
made in 1934 and 1935 during the administration of the former Comp- 
troller General of the United States and that request for review 
thereof was not filed in this Office within 1 year from the dates of 
such settlements. Hence, the settlements became final. See in this 
connection 2 Comp. Gen. 5. It has been uniformly held that a suc- 
cessor in office may not reopen settlements to correct alleged errors of 
law of his predecessor. See United States v. Bank of Metropolis, 15 
Peters 401, and other authorities cited in 1 Comp. Gen. 548, 16 Comp. 
Gen. 51, and id. 118. There appears to have been no mistake of fact 
here. 

As the matter now stands, this Office is without legal authority to 
reopen and revise the above-referred-to settlements. 


(A-89797) 


CONTRACTS—AWARD ON MISTAKEN BID—CANCELATION—READVER- 
TISEMENT RATHER THAN FURTHER AWARD UNDER PRIOR BIDS 


Where, notwithstanding the urgent need reported as justification for the accept- 
ance of a known erroneous bid, delivery has not yet been made, it is evident 
that the award was unauthorized and should be canceled, and in view of 
the lapse of time since the opening of the bids, the supplies, if needed, should 
be obtained by readvertisement and not by further award under the prior 
bids. 


A cepeteetier General Elliott to the Secretary of the Treasury, December 


There has been received in response to my letter of October 27, 
1937, Treasury Department report of December 7, 1937, with respect 
to an alleged mistake made by the Mathers-Lamm Paper Co., Wash- 
ington, D. C., in its bid opened March 24, 1937, at Jacksonville, Fla., 
for the delivery of item 25, consisting of 26 cases, 10,000 to the case, 
of “Puritan or an approved equal” paper cups as to which that com- 
pany submitted a bid of $0.95 per case, while two of the other bids 
were in the amount of $10 per case, two in the amount of $10.50 per 
case, and a fifth bid was at $9.10 per case. There was also a bid at 
the rate of $1 per case. The Mathers-Lamm Paper Co. has insisted 
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that its bid was on the basis of $0.95 per M, which is the unit said to 


be used in buying and selling the paper cups. 

The Treasury Department procurement officer at Jacksonville, Fla., 
has reported that while the bids were opened March 24, 1937, the 
volume of work was such that it was April 2 before complete tabu- 
lation of awards could be made and that it was not until then there 
was noted the disproportionate bid of the Mathers-Lamm Paper Co. 
as well as the disproportionate bid of the Jax Paper Co. Further, 
that since the contracts were for deliveries during the months of 
April, May, and June, his office believed it was necessary to award 
the contracts and that clearance was not requested to disregard the 
disproportionate bids on this item. 

The report is incomplete in that it makes no mention of, or recom- 
mendation with respect to, the request in the letter of October 20, 
1937, from Mathers-Lamm Paper Co., that the order issued to it 
for delivery of the paper cups be canceled or that the company be 
permitted to proceed with the order at $9.50 per case, thus indicating 
that the cups had not been furnished by October 20, although, appar- 
ently, they were needed for April, May, and June 1937. There is no 
showing as to what was done about securing the necessary paper cups 
during the intervening period. 

It seems clear that the Mathers-Lamm Paper Co. did make a mis- 
take and that the mistake was noted by the procurement officer April 
2, 1937, before the award was made. Under these circumstances the 
erroneous bid on said item—only one-tenth of what it was intended 
to be—should not have been accepted. And since delivery has not 
been made, the award as to said item 25 should be canceled. Also, 
in view of the lapse of time since the bids were opened, no purchases 
of cups should be made as the result of such bids. If paper cups are 
now needed, there should be readvertisement therefor. 


(A-90892) 


SET-OFF—COMPENSATION AND RETIREMENT DEDUCTIONS—THEFT 
OF GOVERNMENT PROPERTY—FINAL SETTLEMENT WITHHELD 
PENDING DETERMINATION OF AMOUNT OF LOSS AND UNPAID 
FINE 


Payment of final compensation and refund of retirement deductions to former 
employee awaiting trial for theft of Government property, should be with- 
held until his guilt or innocence has been established and there has been 
determined the amount of the loss sustained by the United States by reason 
of his thefts, the balance of compensation, and the amount to his credit 
in the retirement fund, being available as a set-off against such losses and 
any fine the court may impose, if not otherwise paid by the defendant. 
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Anise Comptroller General Elliott to the Secretary of the Navy, December 17, 


Your letter of November 26, 1937 (NP14/P13-5 (371122) SOSED- 
4-Md), is as follows: 


The Director of the Naval Research Laboratory, Anacostia Station, Washing- 
ton, D. C., has submitted the following case to the Navy Department for in- 
formation as to the action to be taken: 

“James M. Striplin was arrested for alleged theft of Government property on 
10 November. The articles alleged to have been stolen are castings to the value 
of about $17.50 from the Naval Research Laboratory and castings to the value 
of about $52.00 from the Navy Yard, Washington, D. C. These have been re- 
trieved by the police. Striplin is suspected of being involved with theft of other 
material from the Washington Navy Yard. 

“The date of Striplin’s trial has not as yet been set. 

“At the time of his arrest, Striplin had $39.29 due him as pay earned to date 
of discharge, and his retirement fund, without interest, is about $223.16. 

“Information is requested as to the action to be taken with regard to Striplin’s 
account and whether or not the amount now due him should be paid.” 

Your decision is requested as to whether or not payment should be made to 
Mr. Striplin of the pay earned by him to date of his discharge and certification 
made to the U. S. Civil Service Commission for payment of the deductions 
made from his pay for the “Civil Service Retirement and Disability Fund.” 


No payment of the final compensation should be made to the former 
employee or certification made to the United States Civil Service 
Commission for refund of retirement deductions until the guilt or 
innocence of the former employee has been established and there has 
been determined the amount of the loss sustained by the United States 
by reason of his thefts, the balance of compensation and the amount 
to his credit in the retirement fund being available as a set-off against 
such losses. Also, said amounts will be available for payment of any 
fine the court may impose if not otherwise paid by the defendant. See 
O’Leary v. United States, 82 Ct. Cls. 305. 

Further report should be made to this office and to the United States 
Civil Service Commission when the amount of the former employee’s 
indebtedness, if any, shall have been determined by the Navy Depart- 
ment or the court. The United States Civil Service Commission is 
being furnished a copy of this letter. 


(A-91216) 


COMPENSATION—PER DIEM EMPLOYEES—EXECUTIVE ORDER 
HOLIDAYS 


Per diem employees who perform no service on a day declared a holiday by 
Executive order are not entitled to compensation therefor in the absence of 
a statute specifically authorizing such payment. 


as Saar General Elliott to the Secretary of the Navy, December 
1937: 


Your letter of December 14, 1937, is as follows: 


Reference is made to your decision of November 26, 1937 (A-90524), in which 
it is held that “when an Executive order closes an office and excuses employees 
from duty an entire day and no work is performed on that day and the day is 
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not charged to annual leave, per diem employees are not entitled to compensa- 
tion (8 Comp. Dec. 219; 22 id. 425; 2 Comp. Gen. 366; 8 id. 558; 10 id. 327; 17 
id, 298), but where an Executive order only shortens a workday and per diem 
employees work on that day the full time fixed by the Executive order as the 
length of the workday, they are entitled to a full day’s compensation (8 Comp. 
Dec. 235; 16 Comp. Gen. 625).” 

The Comptroller of the Treasury in a decision rendered October 22. 1901 (8 
Comp. Dec. 235), cited in the above-quoted decision, held as follows: 

“Employees of the Government Printing Office who are employed for an in- 
definite period and not by the day, hour, or piece, whether their compensation 
is measured by the day, month, or year, are entitled to their pay for days on 
which the office is closed by Executive order; but employees whose compensa- 
tion is measured by the hour are not entitled for such days unless they are 
required to work a certain number of hours per day.” 

The Attorney General in a letter to the Secretary to the President under date 
of December 20, 1929, in reference to the Executive order of December 12, 1929, 
excusing Federal employees in the District of Columbia from duty on Tuesday, 
December 24, 1929, made the following statement: 

“I have taken the matter up with the Comptroller General's office and am 
advised that under 8 Comptroller’s Decisions 235, issued in 1901, regular and 
permanent employees, although their pay is measured on a per diem basis, will 
be entitled to receive a day’s pay notwithstanding they are excused from duty, 
and that only casual employees, of whom there are a very limited number, if 
any, will suffer a loss of their pay on that day through the closing of the 
department or establishment.” 

In accordance with the decision of the Comptroller of the Treasury of Oc- 
tober 22, 1901, as interpreted by the Comptroller General and the Attorney 
General, the Department paid per diem employees in the field services of the 
Navy Department and Marine Corps for December 24, 1929, and for all other 
days subsequent thereto on which such activities were closed by Executive order 
and enyployees excused from duty. 

Per diem employees in the field services of the Navy Department and Marine 
Corps are employed for indefinite periods and are required to work a fixed num- 
ber of hours per day, which are prescribed in the Schedule of Wages for Civil 
Employees in the field services of the Navy Department and Marine Corps. In 
this connection, attention is invited to section 4 of the Executive order of July 
9, 1936, prescribing regulations relating to annual leave of Government em- 
ployees, which provides that “employees appointed for an indefinite period shall 
include those in the field service employed at manufacturing and repair estab- 
lishments, such as navy yards, gun factories, naval stations, arsenals, etc.” 

It is the understanding of the Department that under the decision of the Comp- 
troller of the Treasury of October 22, 1901, as interpreted by the Comptroller 
General and the Attorney General, per diem employees under this Department 
will be entitled to pay for December 24, 1937, on which day navy yards and 
other activities in the field services of the Navy Department and Marine Corps 
will be closed and employees excused from duty by Executive order of December 
6, 1937 (7763). However, in view of your decision of November 26, 1937, the 
Department is withholding instructions as to the pay status of per diem em- 
ployees on December 24, 1937, pending your decision in the premise. 


Executive Order No. 7763, dated December 6, 1937, provides as 
follows: 


1, The several executive departments, independent establishments, and other 
governmental agencies in the District of Columbia, including the Government 
Printing Office and the navy yard and naval stations, shall be closed all day on 
Friday, December 24, 1937, the day preceding Christmas Day; and all employees 
in the Federal service in the District of Columbia, and in the field service of the 
executive departments, independent establ'shments. and other agencies of the 
Government, except those who may for special public reasons be excluded from 
the provisions of this order by the heads of their respective departments, estab- 
lishments, or agencies, or those whose absence from duty would be inconsistent 
with the provisions of existing law, shall be excused from duty on that day. 


There is involved the question whether per diem employees of the 
Federal Government are entitled to pay for days declared nonwork- 
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days or holidays by Executive order, as distinguished from holidays 
declared by statute or nonworkdays, for which pay is specifically au- 
thorized by statute. 

In my decision of November 26, 1937, A-90524 (17 Comp. Gen. 445), 
to which you call attention, it was stated : 
* * * when an Executive order closes an office and excuses employees 


from duty an entire day and no work is performed on that day and the day is 


not charged to annual leave, per diem employees are not entitled to com- 
pensation. * * * 


And in my decision of December 30, 1936 (16 Comp. Gen. 625, 627), it 
was held that an Executive order cannot operate to grant compensa- 
tion to which employees are not otherwise entitled by law under their 
appointments or contracts of employment. (See also 17 Comp. Gen. 
298, 300.) 

An examination of the decision of a former Comptroller of the 
Treasury dated October 22, 1901 (8 Comp: Dec. 235), from the syllabus 
of which you have quoted, discloses that the basis for the holding 
that the particular class of employees therein referred to were en- 
titled to pay for certain days on which the office was closed by Execu- 
tive order was that they were not per diem employees and that said 
decision did not reverse or modify the decision of October 14, 1901 
(8 Comp. Dec. 219), in which it was held (quoting from the syllabus) : 

The payment of per diem employees for days on which the Departments are 
closed and public work suspended by Executive order is not authorized unless 
they actually render service on those days. 

It may be stated, also, that the definition of a per diem employee 
as given in the decision of October 22, 1901, supra, with reference to 
certain classes of employees in the Government Printing Office, has 
not been generally accepted in the application of the statutes relating 
to payment of per diem employees for holidays. 

In decision of the last Comptroller of the Treasury, dated February 
28, 1916 (22 Comp. Dec. 425, 426), it was stated: 

Per diem employees in the field receive pay without work for such holidays 
only as the law grants pay therefor without work. They receive pay for other 
days if they work. An order can stop work, but the law says when pay accrues 
without work. No law gives a per diem employee pay for a day his work is 
stopped by order. He is paid for the days he works and only for such days he 
does not work as the law has granted gratuity pay therefor. 

The former Comptroller General of the United States in his decision 
of October 11, 1921 (1 Comp. Gen. 210, 211), held: 

In general, the regular permanent employees of the Government are under 
obligation to render extra services without extra compensation. See section 7, 
act of March 15, 1898, 30 Stat. 316. Such employees, therefore, logically receive 
their regular pay even when by reason of a statutory or Executive-order holiday 
their services are not required. From this general body of Government em- 
ployees, however, the particular class now under consideration is sharply dis- 
tinguished. They are under no obligation to render extra service without extra 
compensation but on the contrary when such extra service is required not only 


must extra compensation be paid therefor but such extra compensation must be 
at a higher rate than their regular pay. This express contract right to extra pay 
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at a higher rate for all services rendered outside of regular business hours is 
inconsistent with the existence of any implied right under the contract to receive 
pay without rendering service in such outside time. Such a right could arise 
only by direct statutory grant. Joint resolutions of January 6, 1885, 23 Stat., 516, 
and February 23, 1887, 24 Stat., 644, contain such direct grant to per diem 
employees generally in respect to certain specified holidays; but they have no 
application to the present case. 
Also, in decision of November 29, 1922, 2 Comp. Gen. 366, it was held 
(quoting from the syllabus) as follows: 

Per diem employees of the Office of Public Buildings and Grounds who per- 
formed no services on Armistice Day, November 11, 1921, are not entitled to 
compensation for that day in the absence of specific statutory authority there- 


for. Executive order of May 19, 1922, having been issued after their rights as 
to pay for that day had become fixed is ineffective to place them in a pay 


status. 

Pay for Armistice Day, November 11, 1921, was not authorized for 
per diem employees until the enactment of public resolution ap- 
proved March 3, 1923, 42 Stat. 1444. See, also, decision of April 23, 
1929, 8 Comp. Gen. 558, denying pay to per diem employees of navy 
yards for March 4, 1929, Inauguration Day. Pay for this holiday 
was not authorized until the enactment of public resolution approved 
June 27, 1930, 46 Stat. 826. See 10 Comp. Gen. 77. Also, the Con- 
gress more recently has specifically authorized payment of compen- 
sation to per diem employees for certain other days when public 
business was suspended. See joint resolution of June 20, 1936, 49 
Stat. 1568, considered in 16 Comp. Gen. 603, and public resolution 
of March 29, 1937, 50 Stat. 56, considered in 16 Comp. Gen. 912 and 
1120. 

The 40-hour week statute, section 23 of the act of March 28, 1934, 
48 Stat. 522, provides as follows: 

The weekly compensation, minus any general percentage reduction which may 
be prescribed by act of Congress, for the several trades and occupations, which 
is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 1932: Provided, That 
the regular hours of labor shall not be more than forty per week; and all 
= shall be compensated for at the rate of not less than time and one 

This statute reduced the hours of work of certain per diem em- 
ployees with no reduction in their rates of pay and specifically re- 
quires payment of “not less than time and one half” for overtime 
work. Said statute did not render inoperative the several statutes 
requiring the payment of gratuity pay to per diem employees for the 
seven legal holidays named therein. Hence, even when any of such 
holidays falls on a nonwork day (such as a Saturday), such em- 
ployees receive pay for the holiday when no work is performed there- 
on, in addition to the full week’s pay otherwise earned, and double 
compensation for the day if work is performed thereon. During the 
calendar year 1936 navy yard per diem employees, as well as other 
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per diem employees of the Government to whom the 40-hour week 
statute is applicable, were paid 3 days’ gratuity pay under the holiday 
statutes, over and above their full earnings for the year, by reason 
of the fact that February 22, May 30, and July 4, 1936, fell on Sat- 
urday, nonworkdays. See 15 Comp. Gen. 700; id, 809. It is noted 
in this connection that December 25, 1937, and January 1, 1938, each 
will fall on a Saturday. 

Notwithstanding the fact that credit may have been allowed for 
certain payments made to per diem employees for December 24, 
1929, and possibly for some other days on which the activities were 
closed by Executive order, I am constrained to hold that, in view of 
the statutes and decisions above cited, per diem employees who per- 
form no service on December 24, 1937, are not entitled to pay therefor 


in the absence of a statute specifically authorizing payment to them 
for that day. 


(A-91188) 


SUNDAYS AND HOLIDAYS— HOLIDAYS — COMPENSATION — FORTY- 
HOUR WEEK PER DIEM EMPLOYEES OF THE DISTRICT OF 
COLUMBIA 


Per diem employees of the District of Columbia subject to the 40-hour week 
law—act of March 28, 1934, 48 Stat. 522—while entitled, regardless of the 
performance of service, to compensation for legal holidays occurring within 
the regular 40-hour week tour of duty, under the act of June 5, 1920, 
41 Stat. 873, granting them “such leave of absence with pay as is granted 
the regular annual employees of the District of Columbia for such legal 
holidays”, are not entitled to compensation for legal holidays occurring 
outside their regular tour of duty, on which they perform no service, but if 
service is required on a nonworkday in addition to the regular 40-hour 
tour of duty, the act of March 28, 1934, supra, requires that the overtime 
compensation be computed on the basis of “not less than time and one 
half” without regard to whether such nonworkday is a legal holiday. 
Statutes and decisions relating to per diem employees of the Federal 
Government, distinguished. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, December 21, 1937: 


Your letter of December 14, 1937, is as follows: 


The Commissioners of the District of Columbia desire to submit for your early 
consideration and advice the question of whether certain District of Columbia 
per diem employees whose salary was established by order of the Commis- 
sioners February 16, 1937, pursuant to the act of March 28, 1984 (48 Stat. 552), 
and in accordance with your decisions of January 8, 1987 (16 Comp. Gen. 660), 
should receive in addition to their weekly pay, compensation for December 25, 
1937, and January 1, 1938, both of said legal holidays being nonworkdays. 

In your decision to the Commissioners you advise that “the 40-hour week 
statutory provisions are not self-executing, the statute providing that the sched- 
ules of wages in effect June 1, 1982, on a basis of 44 or 48-hour week, shall 
be re-established on a 40-hour week basis, with provisions for overtime at the 
rate of time and one-half.” In the same decision you pointed out that “the 
Saturday half-holiday law has no application to employees paid on a 40-hour 
week basis under the provisions of section 23 of the act of March 28, 1984.” 

In this connection the non-productive time for which per diem employees are 
in a pay status has increased from 7% in 1930, to 23% in 1987, due to the 
Saturday half-holiday law, the leave laws, and the 40-hour week. In other 
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words, to compensate for the increase in non-productive time, appropriations 
intended for per diem workers would have to be increased 37% over the old 
basis, but as a matter of fact no increase has been provided. To illustrate, 
in 1980 District per diem employees actually worked 291 days. After the 
passage of the Saturday half-holiday law, 265 days; after the passage of the 
leave laws, 239 days; and after February 27, 1987 (the effective date under the 
40-hour-week law), 212 days. See in this connection memogandum quoted on 
pages 192 and 193 of the hearings before the sub-committee of the Committee 
on Appropriations, House of Representatives, on the 1938 District of Columbia 
appropriation bill. 

in your decision to the Secretary of the Navy dated April 12, 1935 (14 Comp. 
Gen. 762), you held that “legal holidays falling on one of the five days con- 
stituting the regular tour of duty of employees subject to the provisions of 
section 23 of the act of March 28, 1934, establishing the 40-hour week, are to be 
regarded as a part of the 40-hour week, whether or not work is actually per- 
formed on these holidays.” Further, that “if work is performed on holidays, 
in such cases per diem employees are entitled. to twice their regular compen- 
sation.” The effect of this decision is to increase the non-productive time of 
these employees with corresponding depleted appropriation. 

Your particular attention is directed to the fact that the act of March 28, 
1934, supra, is silent on the subject of holiday leave. In fact, you advised the 
Commissioners under date of December 14, 1936 (16 Comp. Gen. 583), that 
“there is no special statute authorizing time off with pay for policemen and fire- 
men of the District of Columbia on Saturday afternoons, or on other legal 
holidays in the District of Columbia, or on days in lieu thereof.” 

To increase further the non-productive time and the consequent drain on 
the appropriations, you advised the Secretary of the Navy (15 Comp. Gen. 700) 
that “per diem employees on a 40-hour, 5-day week schedule are entitled to 
gratuity pay for legal holidays falling on a non-work day.” This conclusion 
apparently was based upon the fact that by earlier statutes, per diem employees 
were entitled to legal holidays. In 15 Comp. Gen. 809, reference is made to the 
fact that the Secretary of the Navy had a 20% increase in the total wages of 
bona fide per diem employees in the Navy Yard and Naval stations for the 
work week commencing Monday, February 17, and in that decision you con- 
eluded by holding that if no work is performed on a Saturday, said employees 
are not paid for the day, but for Saturday, February 22, 1936, a legal holiday, 
they were entitled to one day’s gratuity pay but not to double pay unless work 
was actually performed on that day. 

In view of your decision to the Secretary of the Treasury (13 Comp. Gen. 
807). it would appear that in the interpretation of the 40-hour week, classified 
employees do not’ receive the same consideration as per diem employees subject 
ae the act of March 28, 1934. In that decision you held, quoting from the 
syllabus: 

“If the hours of labor of employees of the Burean of Engraving and Print- 
ing paid for on an hourly basis under the terms of the Classification Act, are 
limited to 40 hours per week on 5 days per week, they would be entitled to be 
paid only for the 40 hours worked at the regular rate per hour as fixed by the 
Classification Act, as amended.” 

It is believed that it would be logical to hold, as was done in 16 Comp. Gen. 
603, that there is no authority in the leave statute to convert the statutory 
allowance of “days” leave to a basis of 40 hours per week. In that decision 
you held, “the Saturday half-holiday law may be regarded as not applicable to 
employees subject to the 40-hour-week law. supra.” The Congress, by implica- 
tion, at least. must have intended to exclude the Saturday half-holiday law, of 
Mareh 3, 1931, and other legal holidays, from the 40-hour, 5-day week 
requirement. 

Section 7 of the act of June 5, 1920 (41 Stat. 873), provides: 

“Hereafter all per diem employees and day laborers of the District of 
Columbia who have been regularly employed for fifteen working days next pre- 
ceding such days as are legal holiday in the District of Columbia, and whose 
employment continues through and beyond said legal holidays, shall be granted 
such leave of absence with pay as is granted the regular annual employees of 
the District of Columbia for said legal holidays.” 

The principle enunciated in your decisions relative to this matter appears to 
be consistent, with the exception perhaps of 16 Comp. Gen. 600, id, 581, that 
per diem employees subject to the act of March 28, 1934, are entitled to their 
regular compensation for legal holidays, double compensation for holidays when 
work is performed, and gratuity pay for legal holidays falling on nonworkdays, 
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thereby burdening appropriations already insufficient under provisions of law 
which it is fair to assume were repealed by implication. 

The Leave Act of March 24, 1936, grants 26 days’ annual leave with pay each 
calendar year, exclusive of Sundays and holidays, but does not grant additional 
day’s leave with pay. It simply excludes from the computation of the 26 days’ 
leave those Sundays and holidays. It would appear equally proper to consider 
the holiday law in the same manner. 

Approximately 70% of the 3,000 District of Columbia per diem employees are 
engaged on a 40-hour, 5-day week from Monday to Friday, inclusive, for which 
they receive 48 hours’ pay for 40 hours’ work, and if such workers are to receive 
a gratuity for Saturday, December 25, and Saturday, January 1, they will 
receive 56 hours’ pay for 40 hours’ work, and if they work on those days, under 
your ruling they will receive 64 hours’ pay for each week. The other 30% un- 
doubtedly will be required to work on these two legal holidays, for which they 
will be paid, under your ruling, twice their regular rate of compensation, all 
of which has the effect of further depleting the appropriations beyond the extent 
provided by Congress, by approximately $40,000 for these two holidays alone, 
tor which no services are rendered. 

1. Are these per diem employes who are subject to the 40-hour week law en- 
titled to gratuity pay for December 25, 1987, and January 1, 1938, falling on 
nonworkdays? 

2. Are these employees entitled to double compensation if required to work 
on these holidays—nonworkdays? 

3. If per diem. employees on a 5-day week are required to work overtime 
on a holiday, on what basis should the rate of overtime pay be computed? 


The decisions cited in your letter have little, if any, bearing on 
the pay status of per diem employees of the District of Columbia 
for legal holidays. 

The three statutes granting gratuity pay for certain holidays to 
per diem employees of the Federal Government, to-wit, the acts 
of January 6, 1885, 23 Stat. 516, February 23, 1887, 24 Stat. 644, 
and June 28, 1894, 28 Stat. 96, are not applicable to per diem em- 
ployees of the District of Columbia for the reason that employees 
of the District of Columbia are not mentioned in said acts. The 
Congress has legislated specifically with regard to the holiday status 
of such employees by the acts of March 3, 1917, 39 Stat. 1045, Au- 
gust 81, 1918, 40 Stat. 953, and June 5, 1920, 41 Stat. 873, the latest 
of these statutes, quoted in your letter, having superseded the earlier 
two statutes. 

The distinction between the holiday statutes applicable to per diem 
employees of the Federal Government and the statute applicable to 
per diem employees of the District of Columbia government is that 
the former grant a gratuity of a day’s pay for each of the legal 
holidays therein mentioned, whereas the latter merely grants “such 
leave of absence with pay as is granted the regular annual employ- 
ees of the District of Columbia for such legal holidays.” This 
leave for holidays under the District of Columbia statute is required 
to be excluded in computing the 26 days’ annual leave of absence with 
pay granted to all permanent employees “exclusive of Sundays and 
holidays” by the act of March 14, 1936, 49 Stat. 1161. 

The 40-hour week statute, section 23 of the act of March 28, 1934, 
48 Stat. 522, is as follows: 


The weekly compensation, minus any general percentage reduction which may 
be prescribed by Act of Congress, for the several trades and occupations, which 





526 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


is set by wage boards or other wage-fixing authorities, shall be reestablished 
and maintained at rates not lower than necessary to restore the full weekly 
earnings of such employees in accordance with the full-time weekly earnings 
under the respective wage schedules in effect on June 1, 19382: Provided, That 
the regular hours of labor shall not be more than forty per week; and all over- 
time shall be compensated for at the rate of not less than time and one half. 
This statute is not inconsistent with, and does not supersede or render 
inoperative, the holiday statute of 1920 applicable to per diem em- 
ployees of the District of Columbia. 

After quoting the act of August 31, 1918, supra, which is the same 
as the current statute of 1920 except that the word “through” has been 
added, applicable to per diem employees of the District of Columbia, 
the decision of April 15, 1922, 1 Comp. Gen. 572, held as follows: 

November 11, 1921, was a legal holiday in the District of Columbia. Since 
the act quoted put per diem employees on the same footing as per annum em- 
ployees, as far as leave of absence with pay on legal holidays is concerned, the 
decision that per diem employees of the District of Columbia are entitled to pay 
for November 11, 1921, subject to the requirements of the act of August 31, 1918, 
is approved. 

If the duties of a per annum employee had been such that he could not be 
spared on November 11, 1921, and he had been required to work on that day, he 
would not have been entitled to any extra pay for his services. Since the per 
diem employees are on the same basis as the per annum employees, and since 
there is no statutory authority to pay the per diem employees for November 11, 
1921, any more than one day’s pay, the decision that a per diem employee who 
worked on November 11, 1921, is entitled to double pay for that day is dis- 
approved. 

See also 25 Comp. Dec. 236 and 1 Comp. Gen. 551. The rules stated in 
the cited decisions remain applicable with regard to any holiday 
occurring within the regular 40-hour week tour of duty of per diem 
employees of the District of Columbia, but if work is required by such 
employees on a holiday in addition to the regular tour of duty of 40 
hours per week, the act of March 28, 1934, requires the payment of 
overtime compensation at the rate of “not less than time and one half.” 

Question 1 is answered in the negative. 

Referring to questions 2 and 3, if work is required on Saturday, 
December 25, 1937, and Saturday, January 1, 1938, which are non- 
workdays, in addition to the 40-hour regular tour of duty, the fact 
that the days are holidays should be disregarded and the rate of over- 
time compensation should be. computed on the basis of “not less than 


time and one half” as required by the 40-hour week statute. 


(A-89979) 


INTEREST—DISTINCTION AS TO CLAIMS BY AND AGAINST THE 
UNITED STATES 


Under the general rule that the United States is not liable for interest on its 
obligations except when interest is stipulated for in legal and proper con- 
tracts or where the allowance of interest is specifically directed by statute, 
amount otherwise payable to claimant under contracts with the Agricul- 
tural Adjustment Administration was properly applied without any credit 
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for interest thereon, against his indebtedness to the Government on ac- 
count of principal and interest expressly provided for by a Farm Credit 
Administration loan agreement, and delay by the Government in effecting 
collection of the loan did not entitle claimant to interest on amounts 
otherwise payable to him, or relieve him of the contractual obligation to 
pay interest until repayment of the loan by set-off or otherwise. 


Acting Comptroller General Elliott to Oliver S, Ogle, December. 22, 1937: 

Your letter of October 7, 1937, requests review of settlement No. 
0454824, dated July 22, 1937, whereby $302.22, otherwise payable 
to you under 1935 Corn-Hog Contract No. 32-077-2181, 1935 Wheat 
Contract No. 32-077-176, and 1936 Wheat Contract No. 32-077-91, 
was applied in partial liquidation of your indebtedness to the United 
States (Farm Credit Administration) on a seed, feed, and fertilizer 
loan made under the act of March 3, 1930, 46 Stat. 78, 79, as evi- 
denced by your promissory note dated April 16, 1930, in the amount 
of $440, payable on or before October 1, 1930, with interest at the 
rate of 5 percent per annum until paid, and secured by a mort- 
gage on all crops growing or to be grown and produced during the 
year 1930 upon certain lands described therein. 

Under date of October 29, 1935, the Farm Credit Administration 
reported to this Office that it had been unable to collect from the 
mortgaged crops the full amount of the loan indebtedness and that 
all crops covered by the mortgage given to secure the loan had been 
disposed of. It was reported that there was then due and payable 
a principal sum of $335.83, with simple interest at the rate of 5 per- 
cent per annum from May 19, 1932, until paid, and it was re- 
quested that collection be made by applying against your indebted- 
ness amounts otherwise payable to you in connection with the Agri- 
cultural Adjustment Administration program. To effect collection 
of this reported indebtedness the Agricultural Adjustment Adminis- 
tration was requested, under date of November 11, 1935, to transmit 
to this Office vouchers or checks covering payments otherwise due you. 
On November 25, 1935, the Farm Credit Administration reported that 
a payment on your note had reduced your indebtedness to $265.64, 
plus simple interest on this amount at the rate of 5 percent per 
annum from June 30, 1982, until paid. On April 6, 1937, this Office 
received. from the Agricultural Adjustment Administration vouchers 
in your favor totaling $302.22. The Farm Credit Administration 
reported under date of July 9, 1937, that no further repayments 
had been received on the loan and by settlement No. 0454824, dated 
July 22, 1937, this Office applied the said amount of $302.22 to your 
reported indebtedness of $265.64, plus simple interest at the rate of 
5 percent per annum from June 30, 1932, until July 16, 1937, by 
reducing the principal in the sum of $241.33—the balance of $60.89 
being applied in payment of the interest from June 30, 1932, to 
July 16, 1937—leaving a balance of $24.31 due the United States 
as principal on your loan, plus interest thereon from June 30, 1932. 
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The substance of your request for a review of the settlement is 
that no interest should be charged on your seed loan for the period 
after there might otherwise have been paid to you the amounts due 
under the Agricultural Adjustment Administration program, or, 
conversely, that the Government should have allowed you interest 
on the Agricultural Adjustment Administration payments from the 
time they were otherwise payable to you’until they were set off 
against your loan indebtedness. 

The general rule is that interest is not recoverable. from the United 
States, and the common law rule that delay or default in payment 
(upon which, in the absence of express agreement, the right to recover 
interest rests) cannot be attributed to the sovereign has been adopted 
by the Congress. United States v. North Carolina, 136 U. S. 211, 216; 
Sheckles v. District of Columbia, 246 U. S. 338; United States v. 
North-American Transportation and Trading Company, 253 U. S. 
830. It is settled that the United States is not liable for interest on 
its obligations except when interest is stipulated for in legal and 
proper contracts or where the allowance of interest is specifically 
directed by statute. Angarica v. Bayard, 127 U.S. 251; Seaboard Air 
Line Ry. Co. v. United States, 261 U. S. 299. 

It is a fact, and not disputed by you, that by the express terms of 
the loan agreement you were to pay interest on the unpaid principal 
until your indebtedness to the United States was settled. The fact 
that there were mutual claims in this case—that is that you had a 
claim against the Government separate and apart from your indebted- 
ness to it—does not change the general rule denying interest on claims 
against the Government, nor does the delay by the Government, if 
any, in effecting collection of your indebtedness by set-off entitle you 
to interest on amounts otherwise payable to you or relieve you of your 
contractual obligation to pay interest until repayment of the loan, 
whether by set-off or otherwise. In United States v. Verdier, 164 
U. S. 218, involving in principle a similar situation, the Supreme Court 
of the United States said: 

* * * The whole difficulty in the case, however, arises from the fact that 
there were claims upon both sides. Did the case of the Government stand alone, 
there could be no doubt whatever that Verdier’s estate would be properly charge. 
able with interest. Upon the other hand, if his accounts had been settled and 
paid at the expiration of his term, and a claim were now made under the act 
of 18838, it would not be claimed that the Government would be chargeable with 
interest. The equity of petitioner’s claim, if there be any, arises from the fact 
that while interest was running against him on his judgment, the Government 
was equitably his debtor. Were the case between private individuals perhaps 
interest would be chargeable to both parties; but we are unable to see how the 
fact that there were mutual claims can authorize us to disregard the plain 
letter of the statutes. There is really no greater hardship in denying the peti- 
tioner interest than there would have been if he had not been a judgment 
debtor of the Government. 


An inherent vice of petitioner’s argument is in the assumption that he and 
the Government stand upon an equality with respect to interest. * * * 
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In United States vy. North American Co., 253 U. 8. 330, 336, the 
Supreme Court said: 


* * * §o rigorously is the rule applied, that, in the adjustment of mutual 
claims between an individual and the Government, the latter has been held 
entitled to interest on its credits although relieved from the payment of interest 
on the charges against it. * * * 


See, also Boston Sand Company v. United States, 278 U. S. 41. 49. 

In view of these established principles governing the matter, there 
appears no legal basis for modifying the settlement of July 22, 1937, 
in this case, and, accordingly, the settlement is sustained. 


(A-91326) 


EMERGENCY RELIEF APPROPRIATION ACT OF 1936—SALARY AND 
EXPENSE PAYMENT PROHIBITION—CANDIDATES FOR OFFICE, 
ETC. 


The prohibition contained in the Emergency Relief Appropriation Act of 1936, 
49 Stat. 1610, against the use of the appropriation for payment of “salary 
or expenses of any person who is a candidate for any State, district, county, 
or municipal office * * *,” applies to any remuneration for services 
rendered, including security wages of Works Progress Administration work- 
ers and prohibits payment of the security wage to a candidate for the office 
of Street Commissioner of a municipality. 


Acting Comptroller General Elliott to Fred T. Gordon, December 22, 1937: 

There has been examined your claim No. 0698817 for $137.70 repre- 
senting deductions made from your wages as a security-wage worker 
of the Works Progress Administration for 47 days during the period 
March 15 to July 9, 1937, inclusive, when you were a candidate for the 
office of street commissioner of Litchfield, Ill. 

The provisions of the Emergency Relief Appropriation Act of 
1936, dated June 22, 1936 (49 Stat. 1610), reenacted as section 6 of the 
Relief Appropriation Act of 1937, dated June 29, 1937, Public Reso- 
lution 47, applicable during the period involved, are, in part, a3 
follows: 


No part of the foregoing appropriation shall be used to pay the salary or 
expenses of any person who is a candidate for any State, district, county, or 
municipal office (such office requiring full time of such person and to which 
office a salary or per diem attaches), in any primary, general, or special election, 
or who is serving as a campaign manager or assistant thereto for any such 
candidate. 

The Works Progress Administration administratively approved 
your claim on the basis that wages received by a security-wage worker 
—as distinguished from the compensation of the regular supervisory 
personnel—do not constitute “salary” within the purview of the act; 
and accordingly, that the statutory inhibition above quoted is not 
applicable in your case. 

However, considering the general purpose of the statutory restric- 
tion on the use of relief funds, and as such funds are required to be 
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expended primarily in security wages, the terms “salary or expenses” 
may not be narrowly construed to apply only to the salary of the regu- 
lar personnel of the Government, but apply to any remuneration for 
services rendered, including security wages, and any expenses in- 
curred while performing any personal service for payment of which 
the relief funds are available. 

In view of the clear and unequivocal language of the provision, 
there rests with this Office no discretion otherwise than to disallow 
your claim since you were paid the security wage for the period indi- 
cated during which you were a candidate for the office of street com- 
missioner of Litchfield, Ill., and the deductions from your wages 
during a subsequent period for reimbursement to the Government of 
the amount to which you were not entitled were properly made. 

Accordingly, your claim must be and is denied. 





(A-72216) 
CONTRACTS—PAYMENTS—VOLUNTARY DELIVERY SERVICES 























Where contract for purchase of trucks provided for their inspection, acceptance, 
and delivery f. 0. b. contractor’s “assembly plants on Government bill of 
lading only.’ the mere furnishing to the contractor of a Government bill of 
lading showing the route and means of shipment of the trucks did not con- 
stitute authority to incur any expense on behalf of the Government not 
included in the contract provisions, and contractor may not be reimbursed 


for expense incurred in voluntarily delivering the trucks to the steamship 
docks. 


a Saeeees General Elliott to the General Motors Sales Co., December 


There has been considered your letter of September 10, 1937, 
requesting review of settlement of December 22, 1936, which dis- 
allowed your claim No. 053197 (86) for $6 in reimbursement of cost 
incurred by the Chevrolet Motor Co. for transportation of four trucks 
from your Baltimore, Md., plant to the dock of the Baltimore Steam 
Packet Co., in connection with contract No. W-398-qm-5133, Febru- 
ary 12, 1936. 

The invitation was for a total of 410 (afterward increased to 512) 
trucks “f, o. b. manufacturer’s plant for shipment on Government 
bill of lading” with alternate bids for destination delivery of a num- 
ber of smaller numbers of trucks to specified points, including four 
units for Norfolk, Va. The bid submitted by the Chevrolet Motor 
Co. was accompanied by a letter of January 13, 1936, signed by N. K. 
Haig, director of Government sales, which stated : 


* * * We are bidding f. o. b. our various assembly plants on Government 


bill of lading only. 
* > a + ” > * 

We will have pilot model ready the week of January 20, 1936. We will have 

a total of at least twenty (20) units each working day (five days per week) 
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ready for inspection and shipment from the plants shown in our bid, starting 
within thirty (30) calendar days from receipt of purchase order in Detroit. 

The bid named Baltimore, Md., as one of the factories from which 
shipment would be made. 

The bid was accepted February 12, 1936, “f. o. b. various assembly 
plants, subject to inspection and acceptance at point of origin.” A 
bill of lading received at your Baltimore plant covered the shipment 
of four trucks to Norfolk, Va., via the Baltimore Steam Packet Co. 
The Chevrolet Motor Co. had the four vehicles transported by truck 
from the plant of the company to the dock of the Baltimore Steam 
Packet Co. at a stated cost of $1.50 each, or $6, for which you seek 
reimbursement from the Government. 

It is administratively reported to this office that provision had been 
made for Government personnel to drive the said four trucks from 
your Baltimore plant to the wharf of the Baltimore Steam Packet Co., 
but that before the personnel arrived at the plant the Chevrolet Cor- 
poration, without authorization from the contracting officer or the 
Government inspector in charge at the plant, moved the vehicles 
from the plant of the company to the wharf. Your request for 
review of the settlement cited contends you received no notice that 
it was intended for Government personnel to drive the trucks from 
your plant to the wharf and that the only information you had was 
that you were furnished with a Government bill of lading “and 
thereby instructed to ship to Norfolk, Va., via Baltimore Steam 
Packet Co.” It is understood you take the position that receipt of 
the Government bill of lading showing upon its face the route and 
means of shipment was, per se, instruction and authority for you to 
move the vehicles from your factory to the wharf, but no evidence 
has been presented to this office that you were given “instructions” 
to that effect by any representative of the Government at any time, 
and it is administratively expressly negatived that either the con- 
tracting office or the Government inspector at the plant authorized the 
officials, or anyone connected with the Chevrolet Motor Co., to trans- 
port the trucks from the plant to the wharf. 

It is manifest that, by the specific qualification of your bid which 
became the contract, under the provisions of the contract your obliga- 
tion was delivery of the vehicles to the Government at your plant 
only. The Government was to inspect and accept the trucks “at point 
of origin” which in this case was your assembly plant in Baltimore. 
You were not required to deliver the trucks at any point other than 
your plant for any purpose, nor authorized to incur expense to that 
end. When the vehicles were inspected and accepted at your plant 
your responsibility for delivery was ended. The method of delivery 
was not your duty or obligation, nor was the Government required 
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to inform you as to the means of moving the vehicles. The mere fact 
that the Government bill of lading was forwarded to the Chevrolet 
Motor Co. and that it showed upon its face that the four trucks were 
for shipment to Norfolk via Baltimore Steam Packet Co. would not 
enlarge your obligation or responsibility under the contract, so as to 
confer authority upon you to incur any expense on behalf of the 
Government not included in contract provisions. Your doing so is 
properly classed as a voluntary act unauthorized and unwanted, ar- 
rangements having been made to handle the trucks by Government 
personnel. 

Upon the facts presented by the record it must be held that your 
action in having the trucks delivered at the wharf of the Baltimore 
Steam Packet Co. was voluntary and that there is no express or 
implied obligation upon the Government to reimburse your company 
for any expense incurred thereby. Utica, Ithaca & Elmira Railway 
Co. v. United States, 22 Ct. Cls. 265; A-72597, August 21, 1937. It is 
well nigh axiomatic that no person, by his voluntary act, may con- 
stitute the Government his debtor. 

Accordingly, the disallowance of December 22, 1936, must be and 
is sustained. 


(A-91214) 


CONTRACTS—MISTAKES—BIDS—OMISSION OF INSPECTION AND 
PROFIT PERCENTAGES—FORFEITURE OF BID BOND 


Where, after the opening of bids and their being made public, the low bidder 
alleges error in that it failed to include a percentage to cover inspection and 
profit in addition to respective percentages already added to the costs of 

_ labor and material, the bidder should be required to perform at the bid 
price or forfeit its bid bonds, notwithstanding the mistake was alleged prior 
to award, the error, if any, not having been conclusively established and 
being due solely to the bidder’s own carelessness, and not being so gross 
as to render unconscionable a contract based’on the bid as originally 
submitted. 


ane Comptroller General Elliott to the Secretary of War, December 29, 
1937: 


Your letter of December 13, 1937, is as follows: 


1, Circular proposal 38-349 was issued by the Contracting Officer, Material 
Division, Air Corps, Wright Field, Ohio, under date of October 14, 1937, calling 
for 22 items of gage assemblies, and bids were opened at 10:00 a. m. on 
November 1, 1937. The following proposals were received in response to this 
advertisement, quoting total prices as follows: 


The Taft-Peirce Mfg. Co., Woonsocket, R. I $55, 737. 50 

Vineo Tool Company, Inc., Detroit, Michigan 83, 285. 00 

Ex-Cell-O Corporation, Detroit, Michigan -~ *22, 799. 00 
1 Less 5% reduction for award all items. 


2. Prior to making the award on the circular proposal the enclosed letter, 
dated November 6, 1937, was received from Ex-Cello-O Corporation enclosing 
a bid bond for filing with its bid and also advising that its estimating depart- 
ment in figuring the quotation on its proposal neglected to include a 25% addi- 
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tional charge to provide for inspection and profit, and consequently requested 
permission to enter a claim for 25% additional. A list of the revised unit 
prices was supplied, and is enclosed herewith. In reply the bidder was noti- 
fied that the contracting officer was without authority to permit correction 
of a bid after the bids have been opened and read and that its only recourse 
would be to furnish detailed evidence showing how the mistake was made and 
of what it consists. Im accordance with such advice, the bidder forwarded a 
certified statement dated November 16, 1937, together with estimate sheets used 
in compiling the prices, which reveals the various costs applicable to its bid 
and which data is also forwarded herewith. 

3. Prices quoted by Ex-Cell-O Corporation, as corrected, are considered 
fair and reasonable when compared with the other bids received. A decision 
is requested as to whether the Ex-Cell-O Corporation may be permitted to 
correct its bid. If such action is authorized its aggregate corrected bid, less 
5% reduction allowed for award under all items advertised, will be lower than 
the aggregate individual low bid on each item. In view of the fact that the 
error, if made, was apparently due solely to neglect of the bidder, it is the 
recommendation of this office that the Ex-Cell-O Corporation be held to the 
terms of its bid as submitted. It is believed that, in the interest of the Govern- 
ment, all bidders should be impressed with the necessity of giving to the 
preparation of bids the serious attention deserved, and that, except in case of 
palpable mistake, bidders should be bound by the terms of their proposals. 

4. A copy of the circular proposal, the abstract of proposals received in re- 
sponse thereto and the bid of Ex-Cell-O Corporation are forwarded herewith 
with the request that all papers be returned at an early date. 


On November 6, 1937, after the bids were opened on November 
1, 1937, and the bids of the other two bidders made public, the 


Ex-Cell-O Corporation addressed the following letter to the con- 
tracting officer : 


In accordance with your request, we are enclosing the Government form 
of bid bond which should have accompanied our proposal of October 30. 

Our estimating department neglected to include an additional 25% for inspec- 
tion and profit when figuring the items covered by our quotation. In their 
anxiety to get this bid in before the closing date, the proposal was mailed 
without this 25% being added. 

We understand that we are to receive the award for the manufacture of 
these gages. However, if it is possible at this time, we would like to enter 
a claim for 25% on this award as our company will lose a considerable amount 
if this cannot be done. 

Enclosed is a list of the items showing the prices as they should be. 

If you desire, upon completion of the work involved in processing these 
gages, we will be willing to have you check over our cost covering this work. 

Gages of this type require considerably more inspection time than other 
details and we feel quite confident that, if you take into consideration the 
amount of work involved, you will feel that our claim is justifiable. 


On November 16, 1937, the Ex-Cell-O Corporation addressed a 
second letter to the contracting officer as follows: 


In accordance with your letter of November 8, we are enclosing our quotation 
sheets showing exactly where the error occurred in the prices which we sub- 
mitted to you on October 30, 

You will notice that each and every item is broken down showing exactly 
what material and labor is involved in the manufacture of these parts. The 
necessary corrections are shown in red pencil so that they can be readily 
identified. 

The total amount of the bid is now $29,373.47. In the event all of the items 
are ordered, the total amount will be less 5 percent, which is $27,904.80. 

In checking over our summary sheet, you will notice that there is a difference 
in the price of the third item. Our itemized quotation data sheet for item #3 
is correct showing the original price of $3821. However, when it was trans- 
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posed to our summary sheet, an error of $100 was made, and that is why, in our 
letter of November 6, we showed the price of $276.25 each, as the price of this 
item. Of course, with the 25 percent which was omitted on this item, as well 
as on all of the others, the correct price of item #3 is now $401.21. This 
information is substantiated by the information shown on our estimate sheet 
for item #3. 

The work sheets submitted in support of the allegation of error 
in the bid list the cost of material—to which there was added 10 per- 
cent—and the cost of labor at $1.10 per hour to which there was 
added an item of 100 percent as overhead. It is now contended by 
the bidder that there should have been added 25 percent to cover 
inspection and profit, to be computed on the 10 percent already added 
to the material cost and on the 100-percent overhead as well as on the 
actual cost of labor and material. 

While error was alleged before an award was made, the alleged 
error has not been conclusively established. That is to say, on the 
present record there is room for doubt whether there was in fact 
any error and still greater doubt as to whether the bidder intended 
to add, in addition to the 10 percent on material and the 100 percent 
on the entire labor cost, 25 percent to cover inspection and profit. 
Furthermore, such error, if any, as may have been made was due 
solely to the bidder’s own carelessness or inattention to details, and 
the mistake was not so gross as would render unconscionable a con- 
tract based on the bid as originally submitted. 


On the facts appearing this office is without authority to reform 
the bid or to authorize its rejection and waiver of the requirements 
of the bid bond. (15 Comp. Gen. 1049.) 

Accordingly, you are advised that the Ex-Cell-O Corporation 
should be required to perform at its bid price or to forfeit its bid 
bond. (See Scott v. United States, 44 Ct. Cls. 524.) 


(A-91285) 


CONTRACTS—MISTAKES—BIDS—ONE ITEM OF LUMP-SUM BID— 
ACCEPTANCE IN GOOD FAITH AND BIDDER’S NEGLIGENCE 


Where an invitation to bid provided thet award would be made to the lowest 
qualified bidder for the entire lot but tuat unit prices for the various items 
should be shown, and bidder noted error in one item of its bid upon receipt 
of purchase order and alleged same after delivery of the contract mate- 
rial, its claim for additional payment may not be allowed—particularly 
where bidder has admitted the error was due to its “decided carelessness” — 
there being no duty on the contracting officer to compare the bid as to the 
invelved item with the other bids on such item, the specifications having 
been clear and unambiguous and nothing appearing on the face of the bid 
suggesting error, and the difference between the accepted “lot” bid and 
the other “lot” bids not being so great that it must be concluded the con- 
tracting officer knew of the mistake and sought to take advantage thereof. 
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Acting Comptroller General Elliott to the American Electric Supply Co. 
December 29, 1937: 


In your letter of December 2, 1937, you request review of settle- 
ment dated December 1, 1937, which disallowed your claim for $246 
based on an alleged error in your bid proposing to furnish certain 
miscellaneous electrical supplies to the Works Progress Administra- 
tion, Chicago, Ill. The bid was submitted February 8, 1937, and 
accepted February 15, 1937. 

The invitation to bid provided that award would be made to the 
lowest qualified bidder for the entire lot but that unit prices for the 
various items should be shown. Your bid of $317.25 for the lot, 
less 2 percent discount for payment within 20 days, was the lowest 
received and the contract was awarded to you on February 15, 1937. 
The record shows that purchase order No. F-110,129 was issued 
to you on February 17, 1937, and that delivery under the contract 
was completed on March 22, 1937. 

Thereafter, you alleged that an error had been made in your quo- 
tation under item 1 of the invitation, for 2-inch rigid conduit, in 
that the price of $5.50 per 100 lineal feet was based on one-half inch 
conduit and that the correct price should have been $21.90 per 100 
lineal feet ; that the error was first noted upon receipt of the purchase 
order but not called to the contracting officer’s attention until the 
contract materials had been delivered; and that the error was due 
to “decided carelessness on our part.” 

The specifications were clear and unambiguous and there was 
nothing on the face of your bid: suggesting error. Nor was the 
difference between your “lot” bid and the other “lot” bids received 
so great that it must be concluded the contracting officer knew of 
the mistake and sought to take advantage thereof. Whether there 
was such a difference between your bid and the other bids on item 1 
is not controlling since the contracting officer was under no duty to 
compare those prices, the bids being requested, for purposes of award, 
on the “lot.” It appears, therefore that the bid was accepted by the 
contracting officer in good faith and without knowledge of the error. 
Ordinarily, there can be no relief granted for a unilateral mistake 
of fact in the absence of fraud or concealment. The Ellicott Ma- 
chine Company v. United States, 44 Ct. Cls. 127; American Water 
Softener Co. v. United States, 50 Ct. Cls. 209. 

With respect to your admitted carelessness in the preparation of 
your bid, attention is invited to the case of Star-Chronicle Pub. Co. v. 
New York Evening Post, Inc., et al., 256 Fed. 435, wherein the court 
quoted with approval “Black” on “Rescission and Cancellation”, 


volume 1, section 131, as follows: 


A party cannot have relief against a contract or other obligation into which 
he has entered in ignorance of material facts, or under a mistake as to such 
facts, where no fraud or imposition was practiced upon him, and his ignorance 
or mistake is entirely due to his own negligence or lack of proper attention, 

81276"—38——36 
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or to the failure to exercise such reasonable care and thoughtfulness as may 
be expected in business transactions from men of ordinary care and prudence. 

For the reasons stated herein the settlement disallowing your claim 
must be, and is, sustained. 


(A-91442) 


CONTRACTS—MISTAKES—BIDS—DISREGARDING OF BID 
IN MAKING AWARD 


Where, after the opening of bids but before award, the low bidder alleged 
error in its bid and the error is clearly established, and no bid bond was 
required, the bid should be disregarded in making award on the item 
involved, as its acceptance would not be in good faith and would not give 
rise to a binding contract. 


Acting Comptroller General Elliott to the Secretary of War, December 31, 1937: 


There has been received your letter of December 23, 1937, as 
follows: 


The enclosed papers in connection with an alleged error in the bid submitted 
by the Kerr Conserving Company, Portland, Oregon, to the San Francisco Gen- 
eral Depot for 312 cans of jam, assorted, #10 cans, are forwarded for your 
consideration. This jam is for transshipment to the United States Army troops 
in China at Tientsin. 

Bids were opened on December 10, 1937, and notice of error in the bid sub- 
mitted was received by the purchasing officer on December 13, 1937. The bidder 
stated that bid was made on #2 can, although the invitation called for #10 can. 

While it is a fact that the bid of .164 per can was out of line with the other 
bids submitted and is perhaps some indication that the quotation was sub- 
mitted upon a different-sized container than that called for, it is nevertheless a 
fact that the invitation to bid clearly set forth the requirements of the Govern- 
ment and that any error made was apparently the result of negligence on the 
part of the bidder. 


The necessity of impressing upon all bidders the degree of care required in 
the preparation of bids, renders it advisable, in the opinion of this office, that 
award to the Kerr Conserving Company be made upon its bid as submitted. It 
is likewise recommended that action be expedited as the materia] bid upon is 
required for shipment on Government transport sailiig in January 1938. 

The general rule is that proposals that have been submitted in 
response to an advertisement for bids may not be withdrawn after 
they have been opened even before award is made and that the bidder 
is bound to accept the award. 6 Comp. Gen. 504; 9 id. 161. See, also, 
Scott v. United States, 44 Ct. Cls. 524. 

There is, of course, no obligation on the part of the Government to 
have its contracting officers act as guardians for careless bidders, 
8 Comp. Gen. 397, and this Office agrees with the suggestions in your 
letter, supra, as to the necessity of impressing upon all bidders the 
degree of care required in the preparation of all bids. However, 
when an error is alleged and clearly established before an award is 
made, the acceptance of the bid would not be in good faith and, there- 
fore, would not give rise to a binding contract. 

In this instance the Kerr Conserving Co. bid 16.4 cents per can 
for the 312 cans of jam, whereas the 8 other bids received on 
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said item ranged from 61.24 cents per can to 95 cents per can. Hence, 
there would appear to be no room for reasonable doubt that this 
bidder did make a mistake in its bid and did not intend to bid 16.4 
cents per can for No. 10 cans. No bid bond was required. 

In view of all the facts and circumstances the bid of the Kerr 
Conserving Co, on the item involved should be disregarded in making 
award. 

It is noted, also, that this bid was submitted on the condition that 
the bidder receive “written notice of the acceptance of the bid within 
15 days * * * after the date of the opening of the bids.” The 
date of opening was December 10, 1937, and the bidder has not yet 
received written notice (or other notice) of acceptance of its bid. 

The papers are returned. 


(A-90883) 


OFFICERS AND EMPLOYEES— EXPERTS, ATTORNEYS, ETC.—AP- 
POINTMENTS, DUTIES AND SALARIES—JURISDICTION OF CIVIL 
SERVICE COMMISSION 


Where a statute expressly excepts attorneys, special agents, examiners, etc., from 
the provisions of either the civil-service laws and regulations, and/or the 
Classification Act, as amended, it is for the Civil Service Commission to 
determine whether a particular position, or class of positions, falls within 
the exception. 16 Comp. Gen. 703, amplified. 

Where a statute expressly excepts experts, attorneys, etc., from the provisions ot 
the civil-service laws and regulations and/or the Classification Act, as 
amended, the excepted designations refer to both positions and persons. 
16 Comp. Gen. 703, amplified. 

A person appointed without regard to civil-service laws and regulations under 
a designation of expert, attorney, etc., expressly excepted by statute from 
such laws and regulations, may not, immediately upon appointment, or 
thereafter, be assigned to work of a position in the competitive classified 
service. 16 Comp. Gen. 703, amplified. 

A person appointed as expert, attorney, etc., without regard to the Classification 
Act, as amended, with salary fixed accordingly, may not be assigned to duties 
and responsibilities that would cause his position to fall under said act. 
16 Comp. Gen. 703, amplified. 

Where a statute excepts positions of a designated class, such as “attorneys” and 
“engineers” from the civil-service laws and regulations and/or Classification 
Act, as amended, and the duties of the position sought to be filled require 
the services of an attorney or engineer as the case may be, the exception 
applies, notwithstanding the position could be filled satisfactorily under the 
civil-service laws and regulations and at rates fixed pursuant to the Classi- 
fication Act, as amended. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, January 3, 1938: 


Your letter of December 1, 1937, is as follows: 


In your decision of January 29, 1987, 16 Comp. Gen. 708, the following rulings 
among others were made (quoting from the syllabus) : 

“Where a statute expressly excepts ‘experts’ from the provisions of either the 
civil service law and regulations, or the Classification Act, as amended, or both, 
it is primarily the duty and responsibility of the administrative office concerned 
and the Civil Service Commission to determine whether a particular position, or 
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‘ 


class of positions, falls within the exception, the jurisdiction of the General 
Accountng Office, insofar as the Classification Act, as amended, is concerned, 
being that of determining in the audit of the pay rolls involved that the salary 
paid conforms with the salary range prescribed by law and regulation, and, 
where it appears necessary, that the duty performed by the employee is that 
embraced in the position designated on the pay roll. 

“The term ‘experts’ as used in statutes excepting ‘experts’ from the operation 
of the Civil Service Act alone, or from the Civil Service Act and the Classification 
Act, refers to both positions and persons, the position to be such as can be satis- 
factorily filled only by an expert, and the person appointed to be such an expert. 

“An ‘expert’ appointed without regard to the Civil Service Act and rules may 
not, immediately upon appointment, or thereafter, be assigned to work of a posi- 
tion in the competitive classified service. 

“An ‘expert’ appointed without regard to the Classification Act, as amended, 
and with salary fixed accordingly, may not be assigned to duties and responsi- 
bilities that would cause his position to fall under said Act.” 

From time to time statutes are enacted not only excepting “experts” but also 
other groups of positions from the Civil Service Act and the Classification Act. 
For example, Section 11 of the Act of May 20, 1936, excepts “attorneys, engineers, 
and experts” in the Rural Electrification Administration; Section 310 of the Act 
of August 26, 1935, excepts “officers, attorneys, examiners, and experts” in the 
Federal Power Commission; and Section 2 of the Act of April 26, 1937, excepts 
“attorneys, * * * special agents, technical experts, and examiners” in the 
National Bituminous Coal Commission. 

The meaning of such terms as “engineers,” “examiners,” and “special agents,” 
as used in excepting legislation, is just as important in civil service administra- 
tion as the meaning of the term “experts,” and should be equally controlled, 
because in each instance the interpretation of the term governs the question 
whether or not in individual case after individual case appointments may be 
made and compensation determined at the discretion of administrative officers, 
instead of in accordance with the Civil Service Act and/or the Classification Act. 

If a person may be appointed under the payroll title of “special agent” or 
“examiner,” for example, without regard to the Civil Service Act and Rules 
und assigned more or less promiscuously to duties and responsibilities of a type 
not contemplated by Congress in using that title to designate an excepted 
group of positions, there would exist, in the opinion of the Commission, a 
violation of the Civil Service Act and Rules in that a person without civil 
service status is actually occupying a competitive position (See section 4 of 
Civil Service Rule II). Also, in the case of misassignments in the departmental 
service, there would exist a violation of the Classification Act, in that the 
employee would be receiving a salary fixed without regard to the Classification 
Act, although performing the duties of a position subject to that act. 

If each department and agency is, under the law, privileged to determine for 
itself what duties and responsibilities constitute an “attorney” position, a 
“special agent” position, or an “examiner” position, it would be able, through 
a decision on that point and the use of payroll titles stated in the law, although 
perhaps not conforming to the actual work performed, to except by adminis- 
trative action groups of positions from the Civil Service Act and the Classifica- 
tion Act, although such action was not within the contemplation of Congress 
at the time the statutes in question were enacted. Furthermore, in such a 
situation there is no assurance that each department and agency will interpret 
and apply these job names uniformly within its own organization, and certainly 
there is little, if any, possibility that such terms will be interpreted and applied 
uniformly across departmental lines. 

The Commission would appreciate your decision upon the following points: 

(1) Whether or not the Commission is empowered to determine what duties 
and responsibilities constitute an excepted-attorney position, an excepted-special- 
agent position, and an excepted-examiner position, or a position of another 
designated exception, to an extent equal to its authority to determine what 
gg an excepted-expert position, as indicated in your decision of January 
29, 7; 

(2) Whether or not excepted designations, generally, including the term 
“experts,” which are used in statutes to except positions from the Civil Service 
Act alone, or from the Civil Service Act and the Classification Act, refer to 
both positions and persons; 

(3) Whether or not a person appointed without regard to the Civil Service 
Act and Rules under one of the excepted designations to which we have referred, 
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may, immediately upon appointment, or thereafter, be assigned to work of a 
position in the competitive classified service; and 

(4) Whether or not a person who is carried on the payroll under one of the 
excepted designations to which we have referred, and whose salary is fixed 
without regard to the Classification Act, may be assigned to duties and respon- 
sibilities that would cause his position to fall under said Act. 

The rules stated in the decision of January 29, 1937, 16 Comp. Gen. 
708, with reference to the status of “experts” excepted by statute from 
the civil-service laws and regulations and/or the Classification Act as 
amended, are, also, generally applicable in the case of any other class 
of employees expressly excepted from the civil-service laws and regu- 
lations and/or the Classification Act as amended. 

In addition to the paragraphs of the syllabus of the cited decision 
quoted in your letter, your attention is invited to the following addi- 
tional paragraph of the syllabus which would appear to have a 
bearing on the questions you now present: 

When an administrative office and the Civil Service Commission cannot agree 
as to whether the duties of a position require the services of an expert, it 
would appear that the determination of the Commission should prevail, but the 
responsibility of selecting qualified personnel, after a determination of need of 


expert services, and the fixing of salary rates where not governed by the 
Classification Act, as amended, is that of the administrative office concerned. 


On the basis of the rules stated in said decision, questions (1) and 
(2) are answered in the affirmative and questions (3) and (4) in the 
negative. It is to be understood, however, that where the statute 


excepts positions of a designated class such as “attorneys” or “engi- 
neers,” for instance, if the duties of the position sought to be filled 
require the services of an attorney or engineer as the case may be, the 
exception applies and is not affected by the fact that the position 
could be filled satisfactorily under the civil-service laws and regula- 
tions and at rates fixed pursuant to the Classification Act, as amended. 


(A-91328) 


CONTRACTS—MISTAKES—BIDS—DISCOUNTS 


Where low bidder alleged mistake in discount offered after the bid was accepted 
by the contracting officer in good faith and after delivery of a part of the 
supplies, there is no legal basis for payment of any amount in addition to 
the accepted bid price less the plainly offered discount, notwithstanding 
the discount offered for the shorter period of payment was many times 
greater than that for the longer period. 17 Comp. Gen. 498, distinguished. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
January 4, 1938: 


There has been received your letter of December 20, 1937, as follows: 


The Veterans Administration Facility, Newington, Conn., solicited bids for 
furnishing clothing during the period January 1, 1937, to June 30, 1937. 
Bids were received from the following concerns: 


R. L. Birnbaum & Sons, Inc. 
G. Fox & Company, Inc. 

N. E. Mag & Sons, Inc. 
Katten & Sons. 
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R. L. Birnbaum & Sons, Inc., was awarded items 2, 6, 16 to 19, 23, and 25. 
The determination of the award on the items was based upon a decision of the 
clothing committee which inspected the samples submitted as to desirability and 
quality. It so happened that the concern was the lowest bidder as to price on 
those items. R. L. Birnbaum & Sons, Inc., inserted “30” in the space provided in 
the proposal form for the offering of a discount for payment within 20 days and 
inserted “2” in the space provided for discount for payment within 30 days. The 
Manager of the Newington facility advises that the wide variance in the discounts 
was not noticed at the time the bids were opened possibly due to the fact that the 
awards were considered on a quality rather than a price basis. The first pur- 
chase under the contract was made on February 8, 1937, at which time a review 
of the contract brought out the fact that the bidder had apparently made a mistake 
in entering the figure “30” in the discount provision. The bidder accordingly was 
requested to verify his bid and in letter dated February 9, 1937, stated “What we 
really meant was that 2% discount will be allowed if the bill will be paid within 
30 days.” ° 

The great difference in the discount for payment within 20 days and the dis- 
count for payment within 30 days is believed sufficient to have put the contract- 
ing officer on notice that an error had apparently been made by the bidder although 
such error was not noticed at the time of opening of bids. Furthermore the man- 
ager of the facility states that the goods offered by the four concerns were in the 
main, of comparable quality. It will be noted that the proposal of R. L. Birnbaum 
& Sons, Inc., is low on the items accepted regardless of whether the discount is 
figured as 30% for 20 days or 2% for 30 days. Moreover in contract VA8r-793 
covering the period July 1, 1985, to June 30, 1936, which contract is now in file 
in the General Accounting Office, R. L. Birnbaum & Sons, Inc., offered only one 
discount : namely, 2% for payment within 30 days. 

Your decision is requested as to whether the discount offered by R. L. Birnbaum 
& Sons, Inc., in contract VASr 1162 may be considered as 2% for 30 days and the 
additional discount of 30% for 20 days made in error, disregarded. 


The general rule is that when there has been a mistake in the submis- 
sion of a bid the contractor must bear the consequences thereof. In 
order to authorize relief on account of a mistake in an accepted bid it 
must appear that the mistake was mutual or that the error was so 
apparent that it must be presumed that the accepting officer knew of 
the mistake at the time of acceptance and sought to take advantage 
thereof. The record in this case shows that the bid was accepted by the 
contracting officer without notice of any error and it was not until after 
delivery of a part of the supplies—purchase order of February 8, 
1937—that there was any allegation of mistake. 

The fact that none of the other bidders offered a discount and that 
this bid without any discount is comparable to the bids of the other 
bidders can form no legal basis for disregarding the discount offered 
by this bidder. The offering of discount by bidders is for the purpose 
of inducing prompt payment by the Government and in this case a 
larger discount was offered for payment within 20 days than was 
offered for payment within 30 days. This case is thus distinguished 
from the cases where larger discounts are offered for payment within 
30 days and a smaller discount for payment within 10 or 20 days. See 
decision of December 13, 1937, A-91038, 17 Comp. Gen. 493. 

Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith and after delivery of a part 
of the supplies there is no legal basis for the payment of any amount 
in addition to the accepted bid price, less the plainly offered discount. 
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See American Water Softener Company v. United States, 50 Ct. Cls. 
209; 16 Comp. Gen. 779 and 17 Comp. Gen. 373. 

It is noted that the period covered by the contract terminated 
June 30, 1937, and, of course, if payment for deliveries thereunder 
was not made within the 20 day period, there would be no authority 
for deduction of the 30 percent discount offered. 

The papers are returned. 


(A-90297) 


MEDICAL TREATMENT—PUBLIC AND PRIVATE—NATIONAL GUARD— 
EXTENT OF GOVERNMENT OBLIGATION 


A National Guard enlisted man injured in line of duty while at an encampment 
under the provisions of section 94 of the National Defense Act, 39 Stat. 
206, and successively furnished private and Government hospitalization and 
medical treatment under act, April 26, 1928, 45 Stat. 460, and substituted 
act, June 15, 1936, 49 Stat. 1507, is entitled to such benefits only until 
“further material improvement cannot be immediately attained” as provided 
by National Guard regulations, and payment of the expenses of his hos- 
pitalization, medical treatment, and burial, incurred without authority from 
the Federal Government, after a finding by board of Government medical 
officers he had attained “maximum improvement,” and after his transfer 
from a Government to a State hospital, is not authorized. 


Acting Comptroller General Elliott to the Chief, National Guard Bureau, 
January 5, 1938: 


There was received by your indorsement of October 21, 1937, the 
third indorsement from the Adjutant General, State of Pennsylvania, 
dated September 10, 1937, apparently forwarded at the request of the 
United States property and disbursing officer for the State of Penn- 
sylvania, relative to payment of hospital, medical, and burial ex- 
penses incident to the treatment and burial of John J. Tiehl, formerly 
corporal of Battery G, 213th Coast Artillery, Pennsylvania National 
Guard, as a result of injuries suffered at Bethany Beach, Del., while 
undergoing field training with his organization. 

The vouchers are stated as follows: 

St. Vincent’s Hospital, Erie, Pa. Hospitalization, services & supplies. 

March 28 to June 8, 1937 
H. B. McLaughlin, M.D. Surgical Asst. April 16, 1937. 

Elmer Hess, M. D. Professional services (medical & surgical). March 

80 to June 8, 1937 . 
Edward C. Hanley & Sons, Erie, Pa. Funeral expenses. June 8, 1937... 175. 
Hunter Henninger (Funeral Home) Reading, Pa. Funeral expenses. 

June 12, 1987 

It appears that Corporal John J. Tiehl, while attending an en- 
campment at Camp Trexler, Bethany Beach, Del., as a member of 
Battery G, 213th Coast Artillery, Pennsylvania National Guard, au- 
thorized for the period July 13 to July 27, 1935, was injured while 
bathing as a result of diving into shallow water striking the bottom 
causing a spinal injury diagnosed immediately thereafter as fracture 





542 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


of the fourth cervical, transverse process. The injured man’s condi- 
tion was described on M. B. form 60 as paralysis from the hips down, 
difficulty in breathing, partial paralysis of the hand and arm, severe 
pain in neck. The report of a board of medical officers assembled to 
inquire into the injuries found that the injuries were contracted in 
line of duty; place of treatment the Bee Bee Hospital, Lewes, Del.; 
probable length of treatment indefinite. 

The record is not altogether clear from the submission as to the 
length of time private hospitalization and medical treatment was 
furnished immediately following the injuries, but it is indicated that 
total expenditures for such services in the sum of at least $3,314.39 
were authorized by the National Guard Bureau and it is not necessary 
at this time to inquire into whether hospitalization in a Government 
hospital was available for any part of the period from date of injury 
to November 29, 1935, the date on which the enlisted man was ad- 
mitted as a patient to the Walter Reed General Hospital. The record 
indicates that the injured man received continuous hospitalization 
and medical treatment at the Walter Reed General Hospital until on 
or about March 11, 1937, when he was transferred for domiciliary 
care to the Soldiers’ and Sailors’ Home at Erie, Pa., under jurisdic- 
tion of the State of Pennsylvania. 

On March 28, 1937, the patient was transferred from the Soldiers’ 
and Sailors’ Home to St. Vincent’s Hospital, Erie, Pa., where an 
operation was performed April 16, 1937, and in this connection it is to 
be noted the statement is made that Corporal Tiehl refused an opera- 
tion when it was recommended at the Walter Reed General Hospital. 
The man died on or about June 8, 1937, and the vouchers cover ex- 
penses incurred for private hospitalization, medical and professional 
services, and burial expenses incurred on and after March 28, 1937. 

It having been held by a board of officers assembled for the purpose, 
July 24, 1935, that this enlisted man had incurred injuries while at 
an encampment under the provisions of section 94 of the National De- 
fense Act of June 3, 1916, 39 Stat. 206, and the injuries having been 
found to have been sustained in line of duty, not due to misconduet, 
the question presented is the extent of the obligation of the Federal 
Government under the provisions of the act of April 26, 1928, 45 
Stat. 461, and the amendatory act of June 15, 1936, 49 Stat. 1507, 
1508. 

The act of April 26, 1928, so far as here material, provided: 

That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from and while at encampments, maneuvers, or other exercises, * * * under 
the provisions of sections 04, * * * of the National Defense Act of June 3, 
1916, as amended; * * * shall, under such regulations as the President may 
prescribe, when hospital treatment is necessary for appropriate treatment of 


such injury or disease, be entitled to hospital treatment, including medical 
treatment, at Government expense, until the disability resulting from such injury 
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or disease cannot be materially improved. by further hospital treatment * * * 
and to transportation to their homes at Government expense when discharged 
from hospital ; they shall also be entitled to such further medical treatment for 
such injury or disease as is reasonably necessary after arrival at their homes 
under such regulations as may be prescribed by the President. * * * If the 
death of any person mentioned herein occurs while he is undergoing the training 
or hospital treatment contemplated by this section, the United States shall, un- 
der regulations prescribed as aforesaid, pay for burial expenses and the return 
of the body to his home a sum not to exceed $100. 


The act of June 15, 1936, 49 Stat. 1507, 1508, repealed the act of 
April 26, 1928, but provided that any person who on the date of its 
approval was receiving or entitled to receive the benefits of the 1928 
act shall be entitled to the benefits of the act of June 15, 1936, in lieu 
thereof. The latter act, so far as material, provides: 

* * * officers, warrant officers, and enlisted men of the National Guard 
who suffer personal injury or contract disease in line of duty while en route to 
or from or during their attendance at encampments, maneuvers, or Other exer- 
cises * * * under the provisions of sections 94 * * * of the National 
Defense Act of June 3, 1916, as amended; * * * and members of the Na- 
tional Guard of the United States who suffer injury or contract disease in line 
of duty while on active duty under proper orders in time of peace; and persons 
hereinbefore described who may now be undergoing hospital treatment at Govy- 
ernment expense for injuries so sustained; shall, under such regulations as the 
President may prescribe, be entitled at Government expense, to such hospitaliza- 
tion, rehospitalization, medical and surgical care, in hospital and at their homes, 
as is necessary for the appropriate treatment of such injury or disease, until the 
disability resulting from such injury or disease cannot be materially improved 
by further hospitalization or treatment, * * * and to the necessary trans- 
portation incident to such hospitalization and rehospitalization and return to 
their homes when discharged from hospital; * * * If the death of any 
person mentioned herein occurs while he is on active duty, or undergoing train- 
ing or hospital treatment contemplated by this section, the United States shall, 
under regulations prescribed as aforesaid, pay the necessary expenses for re- 
covery of the body, its preparation for burial, including the use of such of the 
uniform and articles of clothing issued to him as may be required, interment 
(or cremation if requested by his relatives), and transportation of his remains, 
including round-trip transportation and subsistence of an escort, to his home or 
to the place where he received orders for the period of training upon which 
engaged at the time of his death, or to such other place as his relatives may 
designate provided the distance to such other place be not greater than the dis- 
tance to his home: Provided, That when the expenses of the recovery, prepara- 
tion, and disposition of remains herein authorized, or any part thereof, are paid 
by individuals, such individuals may be reimbursed therefor at an amount not 
exceeding that allowed by the Government for such service. * * * 


National Guard Regulations 62, dated March 15, 1933, provided : 


f. How long treatment may be continued.—(1) Treatment may be continued 
until the disability resulting from such injury or disease cannot be materially 
improved by further hospital treatment. If those undergoing treatment are 
returned to their homes by military authority before maximum improvement is 
attained, treatment may be continued as long as is reasonably necessary. 

(2) The term “reasonably necessary” will be interpreted to mean in acute 
cases recovery and ability to resume one’s occupation, and in chronic cases until 
able to resume one’s occupation or until further material improvement cannot be 
immediately attained. Permanent hospital or institutional treatment is not 
contemplated, 


After Corporal Tiehl had received treatment at the Walter Reed 
General Hospital for approximately a year, a request appears to have 
been made by the Chief, National Guard Bureau, for consideration of 
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the propriety of a continuation of such hospitalization thereat. In 
pursuance of that request a board of medical officers was convened 
December 11, 1936, which board after consideration of the history of 
the case from the date of admission at Walter Reed General Hospital 
reached the conclusion that maximum hospital benefits had been 
reached and that further hospitalization at either that hospital or at 
the Army and Navy General Hospital, Hot Springs, Ark., would not 
improve the patient’s condition. 

It appears, therefore, that following the injury of Corporal Tiehl 
at the encampment in July 1935, he was hospitalized in a private in- 
stitution at Government expense until November 1935, from whence 
he was transferred to the Walter Reed General Hospital where he 
remained until March 11, 1937. While at Walter Reed General Hos- 
pital an operation was proffered by the responsible officers of the Gov- 
ernment, which offer apparently was refused ; maximum improvement 
was attained thereat several months prior to his discharge therefrom, 
after which he was transferred to an institution under control of the 
State of Pennsylvania for domiciliary care followed by transfer to 
a civilian hospital without authorization from the Federal Govern- 
ment where an operation and medical and hospital treatment was 
thereafter accorded him and where apparently the patient died June 
8, 1937. 

The assumption by the Federal Government of the obligation to 
furnish hospital and medical treatment to enlisted men of the Na- 
tional Guard injured as aforesaid is not an unlimited one but is cir- 
cumscribed by the limitations contained in the law. The statutory 
provisions quoted are not self-executing and the promulgation of reg- 
ulations not inconsistent therewith are necessary. 

In the considered opinion of the board of medical officers of Walter 
Reed General Hospital and presumably in view of the refusal of the 
proffered operation the physical condition of this former enlisted 
man had attained maximum improvement; under the language of the 
law and regulations cited there was and is no authority for hospital 
treatment at the expense of the Government thereafter. While the 
medical conclusion that maximum benefits from hospitalization had 
been attained was open to further consideration on application to the 
proper officials of the War Department, the hospitalization and oper- 
ation after release from the Walter Reed General Hospital was ac- 
complished at the instance apparently of State authorities without 
notice to or authorization of any kind from the Federal Government ; 
it was not therefore the hospital treatment contemplated by law and 
regulations and the vouchering of the expenses incurred incident 
thereto, including funeral expenses, as a charge against the Federal 
Government creates no obligation which may be lawfully recognized. 
Payment of the vouchers, returned herewith, is not authorized. 
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(A-90922) 


BONDS—PROTECTION OF LABORERS AND MATERIALMEN—STATU- 
TORY REQUIREMENTS—“PUBLIC WORK” CONTRACTS DEFINED 


Contracts for the repair of shoes and for laundry service, not being for public 
work requiring construction, such as a building, a ship, or a levee, are not 
contracts “for the construction, alteration, or repair of any public building 
or public work of the United States” within the terms of the act of August 
24, 1935, 49 Stat. 793, and there should not be imposed upon the United 
States under such contracts any additional cost for securing a payment bond 
for the protection of laborers and materialmen as provided for in proper 
cases in said act. 


Acting Comptroller General Elliott to the Secretary of War, January 6, 1938: 
There are before this office the following contracts: 


Oontract 


W-5807-qm-CIV—120___| September 21, 1937 Nogales Shoe Doctor. 
W-5807—qm-—CIV-—131_._| September 20, 1937 Gila Valley Laundry Co. 
W-5807—qm-—C1V-133___ September 20, 1937 Bell Laundry. 
W-5801-—qm-—CIV-128___| September 14, 1937 Elite Laundry Company. 


The specifications under which bids were solicited were supple- 
mented prior to the opening date by the issuance of addenda advising 
all bidders that any award of a contract exceeding $2,000 in amount 
would be made subject to the provisions of the act approved August 
24, 1935, Public, No. 321, Seventy-fourth Congress, which requires 
contracts for the construction, alteration, and repair of any public 
building or public work of the United States to be accompanied by a 
performance bond protecting the United States and by an additional 
bond for the protection of persons furnishing material and labor for 
the construction, alteration, or repair of said public building or 
public work. 

The addenda to the specifications were presumably issued in com- 
pliance with the instructions contained in War Department Procure- 
ment Circular No, 7, dated November 27, 1935, which quotes the first 
section of the act and states in paragraph 2 that— 

A contract for work, labor, or manufacture upon articles of property belonging 
to the United States, * * is a contract for “public work of the United 


States” within the scope of aid act of August 24, 1935, provided such contract 
exceeds $2,000 in amount * * 


Contracting officers are iacelesica in the circular referred to to 
require that a performance and payment bond accompany such con- 
tracts. 

A performance bond and a payment bond accompanied each of the 
foregoing contracts, These bonds have not as yet been approved by 
the Treasury Department. 

Contracts for the repair of shoes and for laundry service are not 
contracts “for the construction, alteration, or repair of any public 
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building or public work of the United States” within the terms of 
the act of August 24, 1935, 49 Stat. 793. The phrase “public work” 
was likewise contained in the act of August 13, 1894, 28 Stat. 278, 
as amended by the act of February 24, 1905, 33 Stat. 812, and your 
attention is invited to the annotations of that statute as contained in 
the Military Laws of the United States (Annotated), page 361. 
Both the act of August 13, 1894, as amended by the act of February 
24, 1905, and the act of August 24, 1935, relate to construction work 
and contracts for the repair of shoes or for laundry service are not 
public work requiring construction, such as a building, a ship, or a 
levee, and there should not be imposed upon the United States the 
additional cost, if any, of securing a payment bond as provided in 
the act of August 24, 1935, for such contracts as the four above 
cited ones. 


(A-91029) 


CONTRACTS—MISTAKES—BIDS—ALLEGATION AFTER ACCEPTANCE IN 
GOOD FAITH 


Where error in bid was not alleged until after its acceptance in good faith and 
the Government invitation for bids was clear and unambiguous and there 
was nothing on face of the bid to suggest error, and the difference between 
the accepted bid and the other bids received was not so great that it must 
be presumed the contracting officer knew at the time of acceptance that the 
bid was not as intended, the error was not mutual and there is no authority 
for payment of any amount in addition to the bid price, the question being, 
not whether an error was made in the bid, but whether, nevertheless, a legal 
and valid contract was formed by the acceptance, and there being no 
authority for relief for a unilateral mistake of fact under such circum- 
stances. 


ma, ee General Elliott to the Bonifield Hardware Co., January 


Your letter of October 22, 1937, requests review of settlement dated 
October 6, 1937, which disallowed your claim for $11.28, in addition to 
the contract price you have already received for saw handles delivered 
to the Department of Agriculture, Soil Conservation Service, under 
an unnumbered contract dated March 30, 1937. Your claim rests on 
an alleged mistake in the preparation of your bid. 

It appears that in response to invitation to bid No. 0-4-15, you 
agreed to furnish, among other items, 24 applewood saw handles at 
a price of 20 cents each, less 2 percent discount for payment within 
10 days. This bid was accepted by the Government on March 380, 
1937. Thereafter you alleged that an error had been made in the 
bid. The question now, of course, is not whether you made an error 
in your bid, but whether, nevertheless, a legal and valid contract 
was formed by the acceptance of your bid. The specifications for 
the item on which the alleged error occurred were clear and unam- 
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biguous and there was nothing on the face of your bid indicating 
error. Neither was the difference between your bid and the other 
bids received so great that it must be presumed the contracting officer 
knew at the time of acceptance that the bid was not as intended. 

The error was not mutual and your bid was accepted by the con- 
tracting officer in good faith prior to your allegation of mistake. 
There can be no relief granted for a unilateral mistake of fact 
under these circumstances. The Ellicott Machine Company v. United 
States, 44 Ct. Cls. 127; American Water Softener Company v. United 
States, 50 Ct, Cls, 209. 

Since you have been paid the agreed contract price there is no 
authority of law for payment of any additional amount. Accord- 
ingly, the settlement disallowing your claim must be, and is, sus- 
tained. 


(A-90217) 


PER-DIEM ALLOWANCES—ARMY RESERVE OFFICERS AT RESERVE 
CORPS TRAINING CAMPS 


Army Air Corps Reserve officers on extended active duty are not entitled to a 
per-diem allowance for the period they are assigned to duty as instructors 
with the Reserve Corps Training Camps. 


Acting Comptroller General Elliott to the Secretary of War, January 7, 1938: 

There has been received your letter of November 2, 1937, requesting 
decision whether members of the Air Corps Reserve, on extended 
active duty with tactical organizations of the Air Corps, are entitled 
to receive a per-diem allowance authorized by their orders, for the 
period they are assigned for duty as instructors with the Air Corps 
Reserve Summer Training Camps. 

Reference is made to the suspension of credit in the audit of pay- 
ment made on voucher No. 2392, August 1936 accounts of Lt. Col. 
C. Newton, Jr., F. D., United States Army, to 2d Lt. Walter F. 
Wilbur, Air Corps Reserve, United States Army, on account of travel 
from Brooks Field, Tex., to Hensley Field, Tex., and return, in the 
amount of $5.95, covering the difference between the amount of mile- 
age allowed for such travel in the amount of $49.28, and traveling 
expenses claimed in the amount of $55.23, representing an allowance 
of 3 cents per mile for transportation by privately owned automobile, 
per diem of $5 while traveling and per diem of $2 while on temporary 
duty. 

Special Orders No. 89/1, Headquarters Eighth Corps Area, dated 
June 30, 1936, are as follows: 

By direction of the President and pursuant to instructions contained in Ist 


Ind., War Department, AG 210,318 Air-Res. (5-28-36), dated June 9, 1986, the 
following named Second Lieutenants, Air Corps Reserve, having been discharged 





548 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


as Flying Cadets at Brooks Field, Texas, this date, are ordered, with their con- 
sent, to extended active duty with tactical organizations of the Air Corps at 
Brooks Field, Texas, effective July 1, 1936, on which date they will report to the 
Commanding Officer of Brooks Field for duty: 

* cm * ~ . = 7” 


Walter Franklin Wilbur, O-315826, July 1, 1936. Gilbert, Arizona. 


* * * a * * * 


Each of the above named Reserve Officers, if not sooner relieved, will be relieved 
from duty in time to enable him to arrive at his home June 30, 1937, on which 
date he will revert to inactive status. 

Pay and allowances are chargeable to FD 1139 P4-0121 A 084-7. Mileage is 
chargeable to FD 1139 P4—0621 A 084-7. Packing and crating to FD 1139 P4-02& 
A 084-7. Transportation of H. H. G. to FD 1139 P4—0700. A 084-7. 

The travel directed is necessary in the military service. 


Operations Orders No. 150/1, Headquarters Brooks Field, dated 
July 17, 1936, made assignment of duty as follows: 


Pursuant to authority contained in letter from the Commanding General, 8th 
Corps Area to the Commanding Officer, Brooks Field, Texas, dated June 23, 1936, 
Subject: “Personnel and Equipment for Summer Training Camps” and Ist Ind. 
The Commanding General, 8th Corps Area to the Commanding Officer, Brooks 
Field, Texas, dated July 9. 1936, Ist Lieut. Robert Alan, Air Corps, and 2nd Lieut. 
Walter E. Wilbur, Air-Res., will leave this station in time to arrive Hensley Field, 
Grand Prairie, Texas, not later than July 18, 1936, reporting upon arrival to the 
Commanding Officer, for duty with the Air Corps Reserve Summer Training 
Camp thereat, upon the completion of this duty they will return to their proper 
station, Brooks Field, Texas. 

Upon the arrival of these Officers, Ist Lieut. Phillip D. Coates, Air Corps, and 
ist Lieut. James F. Thompson. Jr., Air-Corps, now on this duty, are relieved, and 
will return to their proper station, Brooks Field, Texas. 

Travel is suthorized by air, rail, or private conveyance. 

They will be paid a per diem of five dollars ($5.00) for travel by air, and for 
travel by rail, and for the time normally required to perform the travel by rail, 
and will be allowed mileage of three cents (.03) per mile if travel is performed by 
private conveyance. They will be paid per diem of two dollars ($2.00) while at 
Hensley Field. 

The travel directed is necessary in the military service and payment when made 
is chargeable to procurement authorities FD 1238 P 7-0630—-P 7-0622, P-7-0696 
A084-7. 


' Section 1 of the act of June 16, 1936, 49 Stat. 1524, provided: 


That the President be, and he is hereby, authorized to call to active duty, with 
their consent, for periods of not more than five years, such number of Army Air 
Corps Reserve officers as he may deem necessary, not to exceed one thousand 
three hundred and fifty. 


The act of May 15, 1936, 49 Stat. 1300, appropriating funds under 
the heading “Organized Reserves,” is as follows: 


For pay and allowances of members of the Officers’ Reserve Corps on active 
duty in accordance with law; mileage, reimbursement of actual traveling expenses, 
or per diem allowances in lieu thereof, as authorized by law: Provided, That the 
mileage allowance to members of the Officers’ Reserve Corps when called into 
active service for training for fifteen days or less shall not exceed 4 cents 
per mile; * * * for the actual and necessary expenses, or per diem in 
lieu thereof, at rates authorized by law, incurred by officers and enlisted men 
of the Regular Army traveling on duty in. connection with the Organized 
Reserves, * * * 


The pay and certain allowances of reserve officers when on active 
duty are prescribed by sections 3, 5, 6, and 14 of the Pay Readjustment 
Act of June 10, 1922, 42 Stat. 627,631. No specific provision as to mile- 
age or traveling expenses is made for reserve officers on extended 
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active duty, and reference must be had to section 37a of the National 
Defense Act, 41 Stat. 776, which, generally, places such officers on a 
parity with officers of the Regular Army, for payment of travel allow- 
ance, as follows: 

* * * When on active duty he shall receive the same * * * allowances 
as an officer of the Regular Army of the same grade and length of active service, 
and mileage from his home to his first station and from his last station to his 
home, but shall not be entitled to retirement or retired pay. 

Mileage is provided for Army officers by section 12 of the pay read- 
justment act, 42 Stat. 631, at 8 cents per mile, the distance to be com- 
puted over the shortest usually traveled route, and Air Corps Reserve 
officers on extended active duty are entitled, in the absence of other 
specific provision, to such allowance for necessary travel on official 
business, while on active duty. The exception in the cited appropria- 
tion act authorizes payment of actual and necessary expenses, or per 
diem in lieu thereof only to officers and enlisted men of the Regular 
Army traveling on duty in connection with the Organized Reserves. 
Reserve officers ordered to active duty are not within the exception 
and their allowances are those otherwise prescribed by law. 

Answering your question specifically, you are advised that Air 
Corps Reserve Officers on extended active duty, are not entitled to 
per diem for the period they are assigned to duty as instructors with 
the Reserve Corps Training Camps. 


(A-90776) 
TRAVELING EXPENSES—AIR TRAVEL—RECEIPTS FOR CASH FARES 


Receipts will no longer be required in support of reimbursements in amounts 
otherwise allowable under paragraph 8 of the Standardized Government 
Travel Regulations, for air line fares paid in cash, provided a satisfactory 
explanation is furnished as to the failure to use transportation requests and 
the expense account shows the name of the transportation company as 
required by paragraph 85 (e) of the regulations, 10 Comp. Gen. 201, 
modified. 

Acting Comptroller General Elliott to the Secretary of State, January 7, 1938: 

There is before this office for consideration preaudit voucher BA- 
2213, in favor of Mrs. Carol Nelson Wickenden in the amount of 
$129.15, covering reimbursement of travel expenses incurred during 
the period September 11 to September 20, 1937, as clerk to the agent 
of the United States in the Trail Smelter Arbitration. 

In the preaudit of the voucher certification was withheld in the 
amount of $35.60, claimed as cash fare paid September 11, 1937, for 
transportation from Washington, D. C., to Montreal, Canada, via 
American Airlines, for the reason that a receipt was not furnished as 
required by decision of November 4, 1930, 10 Comp. Gen. 201. The 
preaudit difference statement included a further notation to the effect 
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that allowance was limited in any event to the Government rate of 
$24 for such transportation, available to all Government employees 
traveling on official business. With reference to such action there 
has been received from the Chief, Bureau of Accounts, a letter dated 
October 29, 1937, as follows: 


Referring to the Preaudit Difference Statement, dated October 6, 1937, De- 
partment of State Schedule No. 299, returning the account of Carol Nelson 
Wickenden and suspending the sum of $35.60, the cost of airplane fare from 
Washington, D. C., to Montreal, for a receipt, the Department has communi- 
cated with the American Airlines under date of October 8, 1937, a copy of 
which is enclosed herewith together with the original reply. 

You will please note that the Department mentions the overcharge of $11.60 
but that fact was entirely ignored in the reply from the American Airlines, Inc. 

In this connection, it is requested that you kindly advise the Department 
why a receipt is required for air transportation when such requirement was 
not inserted in the Standardized Government Travel Regulations as amended 
and approved by the President under date of January 30, 1934, and December 
10, 1935, both of which dates are subsequent to the ruling in 10 Comp. Gen. 201, 
which is cited as the basis of the suspension. 

By reference to the decision cited, it would also appear that the main ob- 
jection in that case was the fact that the certificate bears the quotation “gov. 
trsp.” which might be taken to mean that a transportation request was used 
and, therefore, the amount would not be reimbursable to the traveler. 

If receipts are going to be required in every instance for air travel, it would 
appear that steps should be taken to have the requirement inserted in the next 
print of the Standardized Government Travel Regulations, and it would also 
be appreciated if you would advise the Department to that effect in order that 
appropriate instructions may be issued pending the inclusion of the requirement 
in the Regulations. 


The voucher in question has now been resubmitted, presumably for 
further consideration in the light of the matters set forth in the 
quoted letter. 

The requirement of the decision of November 4, 1930, 10 Comp. 
yen. 201, that a receipt be furnished in support of a claim for reim- 
bursement of expenses of travel by airplane was based not only, as 
stated in the letter of the Chief, Bureau of Accounts, upon the form 
of the certificate furnished in connection with such travel but, also, 
upon the provisions of the Standardized Government Travel Regula- 
tions as then in effect. The decision was amplified in letter of Novem- 
ber 20, 1930, A-83637, to the claimant involved, in part as follows: 

Paragraph 95 of the Standardized Government Travel Regulations, as amended 
effective March 1, 1929, covers the subject of receipts required in cases similar 
to that involved in your claim. See, particularly, subparagraphs (g) and (r). 

You used a “special conveyance,” the measure of reimbursement for which in- 
cluded, in addition to the railway fare, the Pullman fare between the points 
involved. The regulations approved by the President require receipts for 
amounts expended for use of a special conveyance where the amount is in ex- 
cess of $1 and for Pullman charges where the amount is paid in cash and 


make no provision for the acceptance of other evidence in lieu of such receipts 
to substantiate the charge. 


Reimbursement of expenses of transportation by air lines is still 
subject to limitations, as set forth in paragraph 8 of the travel regu- 
lations approved by the President January 30, 1984, and December 
10, 1935. However, air lines are listed among the “usual means of 
conveyance” enumerated in said paragraph. Accordingly, travel by 
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established air lines is not now to be regarded as involving the hire 
of a special conveyance within the purview of paragraph 11 of the 
regulations, so as to fall within the requirements of paragraph 80 (e) 
with respect to receipts. Paragraph 81 (c) of the present regula- 
tions provides that receipts will not be required for railroad and 
other transportation fares, or tickets secured with Government trans- 
portation requests, with certain exceptions—such exceptions not in- 
cluding air line fares. 

In this connection receipts do not appear necessary at this time 
in determining the fare actually in effect for a given journey by air 
line, since air line tariffs, together with agreements executed by certain 
lines granting reduced fares for official travel by Government officers 
and employees are on file in this office and used in the audit and 
settlement of accounts and claims involving such items. 

Considering all the circumstances, this office will no longer require 
receipts in support of reimbursements in the amounts otherwise 
allowable under paragraph 8 of the travel regulations, for air line 
fares paid in cash, provided a satisfactory explanation is furnished 
as to the failure to use transportation requests and the expense ac- 
count shows the name of the transportation company as required by 
paragraph 85 (e) of the regulations. The decision 10 Comp. Gen. 
201 is modified accordingly. 

In the instant case an additional amount of $24, representing the 
Government rate for transportation from Washington, D. C., to 
Montreal, Canada, via American Airlines, will be certified for pay- 
ment on voucher BA-2213 and the voucher will be returned through 
the usual channels. The difference of $11.60 between the Government 
rate and the commercial rate of $35.60 claimed on the voucher being 
under the applicable general rulg a matter for settlement between 
the employee and the carrier may not be certified for payment on the 
present record, However, should the American Airlines forward its 
check in the amount of $11.60 drawn to the order of the Treasurer of 
the United States, as requested in letter of the Chief, Bureau of 
Accounts, dated October 8, 1937, this office will consider a claim by 
Mrs. Wickenden for said amount, supported by evidence of deposit 
and disposition thereof in the Treasury. 


(A-89705) 


SALES—JUDICIAL—REFUND OF PURCHASE PRICE BECAUSE OF 
FORECLOSURE ON PRIOR MORTGAGE—APPLICABILITY OF DOC- 
TRINE OF CAVEAT EMPTOR 


Purchaser or reai estate under execution on judgment of a Federal district 
court in favor of the United States, issued in a proceeding in which the 
81276™—38——-87 
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court had full jurisdiction of the matter, is not entitled to refund of the 
purchase price under the sale confirmed by the court because he later lost 
the property under foreclosure proceedings on a mortgage existing prior 
to entry of said judgment, there being no evidence or even suggestion of 
fraud; express or implied warranty of title, or authority, insofar as the 
United States is concerned, to warrant the title, and the doctrine of caveat 
emptor being applicable in,the absence of an express warranty. 


Acting Comptroller General Elliott to Vinea Edwards and Lawrence Edwards, 
January 8, 1938: 


Reference is made to your letter of July 2, 1937, requesting review 
of settlement dated June 23, 1937, whereby was disallowed your claim 
for $66.67 as a refund of that amount paid by Lawrence Edwards to 
the United States marshal for the northern district of Oklahoma in 
connection with the sale of certain real estate belonging to one Bertha 
M. Black, hereinafter referred to, under an execution issued in the 
case of United States y. Lavone, et al, in the United States District 
Court for the Northern District of Oklahoma. 

It appears that in the case mentioned the said Bertha Black and 
another became surety on a bail bond in the penal sum of $1,500, con- 
ditioned for the appearance of the defendant Lavone before the 
court at a designated time; that on October 17, 1928, the bond was 
declared forfeited by the court and that on January 30, 1929, upon 
hearing on a motion of the said Bertha Black to set aside the forfei- 
ture, the motion was denied and the forfeiture was made absolute and 
judgment was rendered in favor of the United States against the said 
Bertha Black and the other surety on the bond for $1,500 with inter- 
est and costs. Thereafter, it appears certain real estate of the said 
Bertha Black, situate in Tulsa, Okla., and appraised in the proceed- 
ings as of the value of $100, was sold by the United States marshal 
for the northern district of Oklahoma upon execution issued on the 
judgment and was purchased by Lawrence Edwards for $66.67, which 
sale was confirmed by the court’on April 1, 1929. The purchase 
money was paid to the marshal and on April 8, 1929, a marshal’s deed 
for the property was executed in favor of Lawrence Edwards. It is 
contended by Vinea Edwards that the $66.67 purchase money was 
furnished by her and that Lawrence Edwards was merely acting as 
her agent in the matter. It subsequently appeared that the property 
was subject to a mortgage dated June 30, 1928, and recorded July 3, 
1928, from the said Bertha Black and husband to secure an indebted- 
ness of $232 in favor of another party—which mortgage was prior to 
the judgment—and in July 1929 proceedings were commenced for 
the foreclosure of the mortgage, it appearing that Lawrence Edwards 
was made a party defendant to the foreclosure proceedings and that 
the property was sold thereunder to another party. 

The present claim for refund of the said sum of $66.67 is based on 
the contention that the purchaser at the execution sale was unaware of 
the mortgage and that since the property was subject to the mortgage 
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at the time of execution sale and was lost to the purchaser at said sale 
by reason of the subsequent foreclosure, there was a failure of con- 
sideration and that the purchase money paid at the execution sale 
should, therefore, be refunded. The claim was disallowed on the 
ground that the doctrine of caveat emptor applies to judicial sales and 
that it will be conclusively presumed that in such sales the purchaser 
agreed to take the title, such as it may be. 

The disallowance appears correct. The sale to Lawrence Edwards 
was under an execution issued on a judgment in a proceeding in which 
it appears the court had full jurisdiction of the matter. It is well 
settled that, except where fraud intervenes—and there is no evidence 
or even a suggestion of fraud in this case—purchasers at execution 
sales must taken notice of the title for which they bid; that there is no 
implied warranty of title; and that the doctrine of caveat emptor 
applies except where there is an express warranty. See 23 C. J. 746. 
Here, there is no showing that there was an express warranty of title 
and, in fact, there was no authority, insofar as the United States is 
concerned, to warrant the title. See, also, Hume v. Lewis, 25 Fed. (2d) 
271, 275, wherein it was said the general rule is that the doctrine of 
caveat emptor applies to sales on execution. 

As to the application of the doctrine of caveat emptor to judicial 
sales generally it was said in Handlan v. Bennett, 51 Fed. (2d) 21, 24, 
that— . 
It must be remembered that the doctrine of caveat emptor applies in all its 
force to judicial sales and that it will be conclusively presumed that the pur- 
chaser agrees to take the title such as it is and that if he permits the sale to be 
confirmed without objection, he cannot afterward refuse to pay the purchase 
money because of imperfection of title or oer errors or irregularities in the 
proceedings under which he purchased. * . 
See, also, in the same connection, Scranton Contracting Company v. 
McCulloch, 64 Fed. (2d). 358. 

There has been urged for consideration in your behalf the case of 
Maroney v. Tannehill, 90 Okla. 224, 215 Pac. 938, wherein the court, 
in speaking with reference to a sale made by a guardian under an 
order of the court, said, in part— 

It may be contended, however, that the doctrine of caveat emptor applies, and 
that plaintiffs in error, purchasers at the judicial sale, must be content with 
whatever title they acquired, This position is not sound. The doctrine has been 
so relaxed that the purchaser at a judicial sale is entitled to expect and obtain 
a sound and marketable title to the property sold. Blight v. Banks (Ky.) 17 Am. 
Dec. 136; Brady v. Carteret Realty Co., 67 N. J. Law, 641; Morris v. Mowatt, 
2 Paige (N. Y.) 586; Toole v. Toole, 112 N. Y. 383; Sackett v. Twining, 18 Pa. St. 
199; Greenville Peoples Bank v, Bramlett, 58 8. 'C. 477. It has been expressly 
held that the doctrine does not apply to sales by guardians | under order of the 
court (Stonerook v. Wisner (Iowa) 153 N. W. 351) ; 

Aside from the fact that the decision in that case is nowise binding on 
this office in the consideration of the present matter—and without con- 
sidering whether it is in accord with the weight of authority as to 
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whether the rule of caveat emptor applies in consideration of sales 
such as there under consideration—it may be stated that, unlike the 
sale in that case, the sale here in question was a sale on execution and 
there appears no basis upon which to hold that the rule of caveat 
emptor would not apply thereto. 

Accordingly, the settlement of June 23, 1927, disallowing your 
claim must be and is sustained. 


(A-89734) 


CONTRACTS — SPECIFICATIONS, PROVINCE OF ACCOUNTING AND 
ADMINISTRATIVE OFFICERS, ILLEGALITY OF AWARDS, AND RE- 
JECTION OF BIDS 


The drafting of proper specifications for fair competitive bidding, and the 
determination factually whether articles offered meet the specifications are 
the province of the Government administrative officers, the province of the 
General Accounting Office being to that contracts involving expenditure 
of public funds are legally made, including observance of the law respecting 
competitive bidding, and, when necessary to that end, to determine as a 
matter of law the meaning and effect of the terms and specifications used. 

To permit public officers to accept bids not complying in substance with the 
advertised specifications or to permit bidders to vary their proposals after 
the bids are opened would be farcical and destructive of open competitive 
bidding in awarding of contracts, the strict maintenance of the rule being 
infinitely more in the public interest than obtaining an apparently pecuniary 
advantage in a particular case by its violation. 17 Comp. Gen. 409, ampli- 
fied, and 15 Comp. Gen. 107, distinguished. 

Unauthorized acts of Government agents in accepting a bid not complying with 
advertised specifications—a procedure contrary to law—are not binding on 
the United States. 

There is no sound basis for the contention that Government administrative 
officers must award a contract to the lowest responsible bidder meeting the 
‘specifications instead of rejecting all bids and readvertising when in the 
public interest. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, January 8, 1938: 


Your letter of November 26, 1937, in effect requesting reconsidera- 
tion of decision of November 19, 1937, 17 Comp. Gen. 409, is as 
follows: 


The Commissioners are in receipt. of a letter from the president of the Worth- 
ington-Gamon Meter Company, dated November 23, 1937, as follows: 

“We have received a copy of the ruling as given by the office of the Comptroller 
General of the United States on Case A-89734, covering the protest. entered by 
the Badger Meter Manufacturing Company against the contract awarded to us 
for furnishing water meters to the District of Columbia. 

“We have requested the Comptroller General’s Office to reconsider this case 
because of additional evidence we are prepared to submit. A copy of this 
request for reconsideration is attached herewith. In view of the fact that we 
now hold the award of the contract in accordance with your specifications, and 
also stand ready to comply with the interpretation of these specifications as 
rendered by the Comptroller General's Office, at no additional cost to the District, 
we earnestly solicit your cooperation in helping us gain reconsideration of the 
Comptroller General’s ruling.” 

In your letter of November 19, 1987, you advised the Commissioners in sub- 
stance that all bids should be rejected and new bids asked on a meter in which 
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the specifications will be administratively clearly stated setting forth the place 
of the water escape hole and the preventive of tampering; or that there be 
accepted the second low bid; as to either of which actions administratively 
taken, this office will not be required to object. 

The low bidder has submitted to the Commissioners the lower portion of a 
register box, together with a guard which it proposes to furnish at no additional 
cost to the District, which in our opinion, is equal to that offered by the Badger 
Meter Manufacturing Company, and the Commissioners feel it their duty to sub- 
mit to you this additional evidence in view of your decision, 15 Comp. Gen. 107, 
wherein it was held: 

“It is incumbent upon purchasing and contracting officers charged with the 
duty and responsibility of making such purchases, to protect the interests of the 
United States, and this duty and responsibility is not performed by merely 
opening the bids and awarding contracts without giving any consideration with 
respect to the bids received, except to note that a low bid or bidder failed to 
furnish something that was required that does not affect in any way the price, 
quantity, of the equipment to be furnished.” 

While the case cited in your submission, Hanna vs. Board of Education, 30 
L. R. A. NS 214, 231, has some bearing on this matter, it is not thought that it is 
controlling as the Commissioners feel that the specifications were definite in 
their requirements in that the location of the escape hole of necessity must 
bear relation to the register mechanism, and not necessarily the compartment 
which contains the register mechanism. In other words, the location of the 
hole in the compartment box is established first by locating the register mecha- 
nism, then placing the hole in such a position that if an instrument were in- 
serted through the water escape hole, it would not come in contact with the 
registering mechanism. We think that this establishes the fact that the 
specifications clearly afforded an opportunity to all bidders on a definite basis. 

The manufacturer and designer of the meter box necessarily have first to 
consider the construction of the mechanism before the hole can be located. 
Consequently, to locate the escape hole without reference to the mechanism 
would be folly. To say that the hole should be located either here or there 
would mean nothing to the prospective bidder unless he redesign the mecha- 
nism so as to locate the gears in a position that they could not be reached through 
the escape hole. 

You suggest that merely putting the escape hole in the register box in itself 
would expose to tampering the change gears or register mechanism, and that 
merely finding a place for the escape hole will not overcome tampering. That 
apparently is a correct statement. However, the change gears or register 
mechanism may be placed on the opposite side of the register box, or away from 
the hole, and consequently make it more difficult to reath with an instrument 
through the escape hole, or what is commonly called tampering—not damage. 
Apparently it has been conceded by both parties affected by this controversy 
that the meters can be tampered with. Consequently you have considered 
the matter on the grounds of degrees with which these two meters can be 
damaged through the escape hole, It is not possible to overcome tampering 
with these meters to the extent that the mechanism cannot be injured. Any- 
thing beyond that point would be for prosecution under existing law for the 
wilful destruction of public property, or for the purpose of obtaining from the 
Government through this fradulent manner a larger quantity of water without 
charge than that reflected by the register. 

No attempt was made at favoritism or unfairness in the preparation of the 
specifications, and all bidders were put on notice of the requirements in this 
respect. There was left to their independent judgment, however, the location 
of the escape hole as to its relationship with the mechanism, and in this con- 
nection all bidders have supplied samples indicated in a manner satisfactory 
to the District officials. 

If you will refer to the specifications paragraph entitled: “Sample meters, 
inspection and tests”, it was included for the purpose of examining the meter 
to see whether it complied with the specifications, and most important, to see 
that it met the test requirements specified therein. Neither the bid nor the 
literature submitted by the Badger Meter Manufacturing Company indicated 
that any additional protective device would be supplied to prevent the mecha- 
nism from being damaged through the water escape hole, nor do we believe 
that the specifications require the furnishing of such an additional shield. 
We believe, however, that since the Worthington-Gamon Meter Company has 
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agreed to supply a shield, without charge, equal to if not superior to that of 
the protestant, that its bid ought to be considered. 

Unless it can be clearly shown that the award has been illegally made, the 
Commissioners have no alternative but to reject all bids, and this would re- 
quire approximately 60 days in which to revise the specifications, and obtain 
meters, thus delaying the activities of the Water Department accordingly. 

The bids and the sample protective device involved are enclosed herewith, 
and your early reconsideration of this matter will be appreciated. It is re- 
quested that the bids and the sample of the protective device be returned with 
your decision in the matter. 

The Worthington-Gamon Meter Co., the low bidder, in its letter 
of November 28, 1937, to this office relative to the matter, urges that 
the acceptance of its bid made a binding contract; that as a mechani- 
cal fact the registering mechanism of the meter which it offered 
cannot be tampered with through the water escape hole except by 
forcing the gears out of mesh by bending or breaking the gears or 
shafts, amounting to wilful destruction rather than tampering; but 
that nevertheless it stands ready at no extra cost to accept the 
responsibility of designing and inserting in the meters such addi- 
tional nonfunctioning part or parts as will be acceptable to the 
Water Department of the District of Columbia to protect the gears 
from any outside agency inserted through the hole. In this connec- 
tion your letter of November 26, supra, transmitted a sample protec- 
tive device or shield which this bidder now proposes to insert in 
the meter previously offered to cover the water escape hole, and with 
your letter of December 29, 1937, you transmitted what is stated 
in the accompanying copy of a letter from this bidder to be a skele- 
ton sample of the meter which it originally offered to furnish, and 
which was submitted to you with the request that it be transmitted 
here with an accompanying meter wrench and “sharp pointed instru- 
ment which can be forced into the water escape hole” and that 
this office be requested to “do everything possible in an effort to 
tamper with these gears.” The wrench was received with the skele- 
ton sample but the sharp pointed instrument referred to does not 
appear to have been included. All the respective items received here 
are herewith returned. 

The Badger Meter Manufacturing Co., the second low bidder, in a 
letter brief dated December 6, 1937, submitted by counsel, urges that it 
was the lowest responsible bidder meeting the advertised specifica- 
tions; that other bids may not legally be amended after opening to 
change this result; that the Commissioners of the District of Colum- 
bia have no discretion left to reject all bids and readvertise the con- 
tract, and that, accordingly, the contract is required to be awarded 
to it. 

Upon review of the whole record now here I find no reason to 
modify the conclusions of the prior decision in the matter, namely, 
(1) that on the basis of the administrative report as to the possibility 
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of tampering with the change gears by inserting a wire or slim screw 
driver through the water escape hole the meter offered by the low 
bidder could not be viewed legally as complying with the unqualified 
requirement of the advertised specifications that the water escape hole 
“be so placed that the change gears or register mechanism cannot 
be tampered with” [italics supplied], and, consequently, that an 
award of the contract to such bidder was not proper; and (2) that 
on the basis of such administrative report as to the meter offered by 
the second low bidder the destructive acts of driving a sharp instru- 
ment through the metal shield covering the water escape hole or 
using sufficient force to bend it aside to permit interference with the 
registering mechanism, or the packing of the mechanism with foreign 
substances, transcended the ordinary meaning of the term tampering 
and, hence, if otherwise proper, this office would not be required to 
object to an award to such bidder, or to a rejection of all bids and 
readvertisement of the specifications so amended as to set forth 
definitely what is wanted in this respect to meet the requirements of 
the District of Columbia. :; 

It is the province of administrative officers to draft proper specifi- 
cations necessary to submit for fair competitive bidding proposed 
contracts to supply Governmental needs, and to determine factually 
whether articles offered meet those specifications. It is the province 
of this office in settling accounts and determining the availability of 
appropriations to see that contracts involving the expenditure of 
public funds be legally made, including observance of the law respect- 
ing competitive bidding; and when necessary to that end, to deter- 
mine as a matter of law the meaning and effect of the terms and 
specifications used. It is not the province of this office to test the 
respective meters to attempt to determine as a matter of fact whether 
this one or that one can be tampered with. It is within the province 
of this office to determine the meaning of the advertised terms sub- 
mitted for competition and to say whether as a matter of law the 
facts appearing bring one or the other within those terms. That is 
to say, upon the facts as taken from the administrative report and 
records submitted apparently conceding that the change gears of the 
one meter can be tampered with by the insertion of a wire or slim 
screw driver through the water escape hole it must be held as a matter 
of law that such a meter does not come within the advertised term 
requiring a meter with a water escape hole so placed that the change 
gears “cannot be tampered with” but that the word “tampered” as 
used in the specifications, reasonably defined, does not include wan- 
tonly destructive acts and therefore the term does not exclude meters 
so constructed that while the change gears may be reached through 
the water escape hole they may be so reached only by such destruc- 
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tive acts as driving through or forcing aside the metal shield fixed 
between the hole and the gears. Your present letter does not report 
a different state of facts but states in this respect that the matter was 
considered here “on the grounds of degrees with which these two 
meters can be damaged through the escape hole.” This is scarcely 
accurate. It was a matter of difference in degree of the acts re- 
quired to interfere with the change gears through the escape hole, 
and the difference appeared sufficient on the record presented to war- 
rant the conclusion that the destructive acts required in the shielded 
meter were something more and beyond the usual significance of the 
term “tampered with” used in the specifications. If, as a matter of 
verifiable fact, the change gears and operation of the registering 
mechanism in the meter offered by the low bidder can be interfered 
with through the water escape hole only by comparable destructive 
acts, it is not so shown and such conclusion would appear contrary 
to the reports and data heretofore submitted to this office. 

With respect to the offer of the low bidder to equip its meters with 
a guard or shield at no additional cost, you quote from decision of 
August 7, 1935, 15 Comp. Gen. 107, to the effect that it is incumbent 
upon purchasing and contracting officers to protect the interests of 
the United States and that this duty is not performed by merely 
opening bids and awarding contracts without giving consideration to 
the bids received except to note that a low bidder failed to furnish 
something required that “does not affect in any way the price, quality 
[not quantity, as quoted in your letter], etc., of the equipment to be 
furnished.” That was a case where it appeared that a low bid to 
furnish a precision transit had been summarily rejected because the 
bidder had failed to submit certain descriptive matter with its bid. 
It was held in effect that this did not go to the substance of the bid 
and that the bidder should have been given ah opportunity to supply 
the missing data. It was said in the decision: 

It is to be understood, of course, that there would be no authority to award 


a contract to a bidder net offering equipment in accordance with the advertised 
specifications, * * 


and, also, that— 


* * * However, the advertised specifications are controlling, that is, the 
needs of the Navy Department with respect to surveying instruments are for 
setting forth in the specifications. * * 


These are fundamental rules governing the award of public con- 
tracts on a competitive basis. To permit public officers to accept 
bids not complying in substance with the advertised specifications or 
to permit bidders to vary their proposals after the bids are opened 
would soon reduce to a farce the whole procedure of letting public 
contracts on an open competitive basis. The strict maintenance of 
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such procedure, required by law, is infinitely more in the public inter- 
est than obtaining an apparently pecuniary advantage in a particular 
case by a violation of the rules. As was said by the court in City of 
Chicago v. Mohr, 216 Ill. 320; 74 N. BE. 1056— 

* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 


favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 


See, also, in this connection 13 Op. Atty. Gen. 510. 

It must be held, accordingly, that the consummation of a contract 
with the low bidder on the basis suggested that it will equip the 
meters with an appliance not offered by its original proposal and 
which it would not have been bound to furnish by the terms of its 
original proposal as governed by the sample meter then submitted, 
is not authorized. If it be administratively determined that the needs 
of the District of Columbia would be best served by meters so 
equipped, or, on the other hand, that such guards are not needed 
to provide a sufficient degree of protection from tampering, as is said 
to have been the past experience, then the proper course is to adver- 
tise for such meters on specifications setting forth what is wanted in 
sufficient detail so that prospective bidders may submit their pro- 
posals on an equal footing, or to accept the lowest responsible bid 
actually meeting the specifications heretofore advertised. But neither 
result is properly to be reached by advertising a rigid nontampering 
specification and then accepting an article not meeting that specifi- 
cation, on the basis that it meets actual needs, or by permitting a 
bidder not meeting such specification to amend its proposal, after the 
bids are opened, to meet the rigid nontampering requirement. 

Respecting the low bidder’s contention that the acceptance of its 
bid made a binding contract, it need only be stated that unauthorized 
acts of Government agents in accepting a bid not complying with 
advertised specifications, and, therefore, contrary to law, may not be 
taken as binding the Government. See Schneider v. United States, 
19 Ct. Cls. 547; 13 Op. Atty. Gen. 510; 15 id. 539. Nor does there 
appear any sound basis for the contention of the second low bidder 
that the District Commissioners may not now reject all bids and 
readvertise, but are bound to award the contract to it as the lowest 
responsible bidder meeting the specifications. Not only did the invi- 
tation for bids expressly state a reservation of the right to reject any 
and all proposals, but a request for bids or offers, irrespective of any 
such reservation, does not import any obligation to accept any of the 
offers received, and certainly it cannot be conceded that a public 
officer, acting for the general welfare, is bound to accept a bid, where 
he determines that the public interest would be served by a rejection 
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of all bids and a readvertisement of the contract on specifications 
stated to reflect more accurately the actual needs to be met, or, for 
that matter, that due to the lapse of time or otherwise a more advan- 
tageous contract might be obtained. In this connection there may be 
cited the recent case of White Motor Company v. Morgenthau et al., 
Equity No. 65974, in the District Court of the United States for the 
District of Columbia (no opinion filed), which denied plaintiff’s 
petition for an injunction to compel the award to it of a contract as 
the lowest responsible bidder .being apparently controlled by the 
principle that statutes governing the letting of public contracts are 
for the protection of the Government and bidders have no standing in 
court to compel administrative action thereunder. See, also, to this 
effect O’Brien v. Carney, 6 Fed. Supp. 761, and Scott v. United States, 
44 Ct. Cls. 524, 527, that in the matter of advertising for the letting 
of contracts the agents of the Government must accept the lowest or 
the highest responsible bid “or reject all and readvertise.” 

Accordingly, the conclusions of the decision of November 19, 1937, 
in the present matter are affirmed. 


(A-91161) 


CONTRACTS — MISTAKES — BIDS— ACCEPTANCE IN GOOD FAITH, 
NEGLIGENCE OF BIDDER, AND GENERAL RULE AS TO RELIEF 


Where sole bid was accepted in good faith and purchase order issued before 
bidder alleged error in the bid, there is no legal basis for payment of any 
amount in addition to the accepted bid price because of bidder’s ciaim it had 
overlooked the specification requirements as to the type or quality of mate- 
rial and that the bid price was lower than the cost to it of the material 
actually required, there having been no error apparent on the face of the 
bid and nothing of record to indicate the contracting officer realized, before 
acceptance of the bid, that a mistake had been made; the specifications 
having been clear and unambiguous and any mistake having resulted solely 
from the bidder's negligence. 

The general rule is that when there has been a mistake in a bid on which a 
Government contract is based, the contractor must bear the consequences 
thereof, and in order to authorize relief on account of mistake in an accepted 
bid, it must appear that the mistake was mutual or that the error was so 
apparent it must be presumed the contracting officer knew of the mistake at 
the time of acceptance and sought to take advantage thereof. 


a. Comptroller General Elliott to the Midwest Lumber Co., January 10, 
: 


Your letter of November 8, 1937, requests review of settlement dated 
November 4, 1937, which disallowed your claim for $101.87, alleged 
to be due you by reason of error in bid on white Portland cement fur- 
nished the Works Progress Administration at Van Hook, N. Dak., 
under your proposal dated September 9, 1936, accepted September 
12, 1936. 
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It appears that under date of September 5, 1936, the North Dakota 
State Procurement Division of the Treasury Department advertised 
for bids to be opened September 11, 1936, for delivery f. o. b. Fire 
Hall, Van Hook, N. Dak., of approximately 65 bags of cement, white, 
waterproof, Portland, in paper bags, 1 cubic foot capacity, Federal 
Specifications No. 55-C-191, and for delivery f. 0. b., vendor’s yard 
or car, Van Hook, N. Dak., approximately 7 bags of hydrated lime, 
type M, Federal Specifications No. 55-L-351, October 14, 1930. Your 
proposal to deliver said cement for $1 a bag and the lime for $0.80 a 
bag, f. o. b. car, Van Hook, N. Dak., was the only one received and 
was accepted on September 12, 1936. It further appears that upon 
receipt of the purchase order for the material you advised the pro- 
curement officer by letter dated September 17, 1936, that an error in 
bid on the cement had been made, it being alleged that you overlooked 
the fact that white cement was specified and that you bid on the basis 
of furnishing ordinary Portland cement. On September 18, 1936, you 
delivered 65 bags of white Portland cement and 7 bags of hydrated 
lime and payment was made therefor at the contract price. There- 
after, you submitted a claim for $101.87 as the balance alleged to be 
due you for the cement, based on the actual cost to you plus 15 percent 
profit, and your claim was disallowed in the aforesaid settlement. 

In your letter of November 8, 1937, requesting review, you refer 
to the fact that you actually paid $1.9614 a bag for the cement, and 
that when you quoted the price of $1 a bag, the error must have been 
apparent to the procurement officer but that he evidently took ad- 
vantage of this low bid. 

The Standard Instructions to Bidders to which your attention was 
invited by the invitation for bids provided in paragraphs 14 and 
19, as follows: 

14. Withdrawal of bids —Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Errors in bid.—Bidders or their authorized agents are expected to ex- 
amine the maps, drawings, specifications, circulars, schedule, and all other in- 
structions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he cannot secure relief 
on the plea of error in the bid. In case of error in the extension of prices the 
unit price will govern. 

There was no error apparent on the face of your bid, either in unit 
price or extended total for the item of cement. There is nothing in 
the record to indicate that the contracting officer, before acceptance 
of your bid, realized that a mistake had been made by you in your 
bid. The specifications were clear and unambiguous. If you made 
a mistake in submitting your bid, such a mistake was due solely to 
your own negligence, the mistake not being induced by, or in any 
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way contributed to, by the Government. On the contrary, you were 
cautioned in the Instructions to Bidders, supra, that you could not 
secure relief on account of your failure to examine the specifications. 
There exists no obligation on the part of the Government to have its 
contracting officers act as guardians for careless bidders (8 Comp. 
Gen. 397), and the failure, if any, of the contracting officer in this 
instance to notice probability of error and to ask for verification 
before making an award, imposes no obligation on the United States 
after the acceptance of your bid and performance on your part, to 
pay any amount in addition to the contract price. 

The acceptance of your bid as submitted consummated a contract 
and fixed the rights and obligations of the parties thereto. The obli- 
gation of the United States as so fixed cannot be subsequently changed 
by any action of Government officers except for its own benefit or upon 
some new and valuable consideration passing to the Government. 
Pacific Hardware Co. v. United States, 49 Ct. Cls. 327. 

While the record shows that upon your allegation of error in bid 
the contracting officer requested you to make delivery of the mate- 
rial in question and to submit a claim for the balance alleged to be due 
you, such facts do not affect the legal rights or obligations under the 
contract. In making delivery, you did no more than you were 
obligated to do under your accepted bid and since you have been 
paid in full at the contract price, nothing further is due you. Willard, 
Sutherland and Company v. United States, 262 U.S. 489. 

The general rule is that when there has been a mistake in bid on 
which a contract is based, the contractor must bear the consequences 
thereof. In order to authorize relief on account of a mistake in an 
accepted bid it must appear that the mistake was mutual or that the 
error was so apparent that it must be presumed the contracting of- 
ficer knew of the mistake at time of acceptance and sought to take 
advantage thereof. The record in this case shows that the bid was 
accepted by the contracting officer in good faith without notice of any 
error. 

Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, and you have been paid 
the bid price for the material delivered, there is no legal basis for 
the payment of any amount in addition to the contract price. See 
Ellicott Machine Co. v. United States, 44 Ct. Cls. 127, and American 
Water Softener Company v. United States, 50 Ct. Cls. 209. See also, 
20 Comp. Dec. 304; 22 id. 529; 25 id. 37; 5 Comp. Gen. 605; id. 781; 
id. 946; 6 Comp. Gen. 526; id. 815; 7 Comp. Gen. 493; 8 Comp. Gen, 
362; 9 Comp. Gen. 361; id, 446; 16 Comp. Gen. 779; and 17 Comp. 
Gen. 373. 


Accordingly, the disallowance must be and is sustained. 
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(A-91639) 


CLASSIFICATION—SALARY RATES NOT CONSISTENT WITH CLASSIFI- 
CATION ACT GRADES—FEDERAL HOUSING ADMINISTRATION 


Employees of the Federal Housing Administration in receipt of salary con- 
sistent with one of the steps of the emergency position Bxecutive order 
pay schedule may not be placed in grades fixed by the Classification Act, 
as amended, at salary rates not consistent with one of the steps of the 
grade, but, in view of the terms of section 1 of the National Housing Act, 
48 Stat. 1246, there is no objection to continuing the salary rates of such 
employees otherwise, notwithstanding the Administration’s general classifi- 
cation of positions in the District of Columbia under the Classification Act. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, January 11, 1938: 


Your letter of January 3, 1938, is as follows: 


The Federal Housing Administration does not consider itself an emergency 
agency as described in Executive Order No. 6746. It has, however, recently 
classified its positions in its Washington office, up to and including those in 
CAF-11, according to the amended Classification Act and is paying salaries as 
prescribed by the amended Classification Act pay schedule. 

There are, however, several persons holding positions whose present salary is 
$6,800 per year. This figure does not fall within one of the steps prescribed by 
the amended Classification Act but does fall in one of the steps of the pay 
schedule as set out in Executive Order No, 6746. Some of these persons drawing 
this salary are now in EO-17 and some are in CAF-14. We should like to be 
able to pay these salaries and would prefer: to place the positions in a CAF 
grade. We desire, therefore, to know if under the authority granted the 
Administrator by Section I of the National Housing Act to appoint such em- 
ployees as he may find necessary and fix their compensation without regard 
to other laws, he has the authority to place employees in the CAF classification 
and pay them a salary falling between two of the designated steps of that grade 
(that is, for example, CAF-14 at $6,800 a year); or if he does not have 
authority to do this, does he have authority to place some of the employees in 
the Washington office in the EO grades and others in the CAF grades? 

Because of the necessity of determining whether the payments above men- 
tioned are now being made legally we respectfully request as early a reply as 
may be convenient. 


In decision of May 15, 1937, 16 Comp. Gen. 1005, it was held that 
under the terms of section 1 of the National Housing Act, 48 Stat. 
1246, the administrator of the Federal Housing Administration “may, 
but is not required to, adopt the provisions of the Classification Act, 
as amended, as a basis for fixing the grades and salary rates of the 
personnel of the Federal Housing Administration, in whole or in 
part.” Individual positions or classes of positions may be excepted 
by administrative order from the general classification of positions 
in the District of Columbia. But there would be no authority to 
adopt administratively the procedure prescribed by the Classification 
Act, as amended, for fixing the grades and salary rates of individual 
positions or classes of positions in the District of Columbia and then 
pay salary rates to the incumbents thereof not prescribed by the 
Classification Act. 14 Comp. Gen. 867. 

While there appears authority of law for continuing the salary 
rate of $6,800 per annum for individual employees of the Federal 
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Housing Administration without regard to the Classification Act as 
amended, the positions occupied by such employees should not be 
shown on the pay rolls presented to this office as in grade CAF-14, 
the salary rates of which are $6,500, $7,000, and $7,500 per annum as 
prescribed by the Classification Act as amended. 

The question presented is answered accordingly. 


(A-91668) 


OFFICERS AND EMPLOYEES—DEPARTMENTAL AND FIELD SERV- 
ICES—5-DAY WEEK—NIGHT SHIFT FOR SOCIAL SECURITY BOARD 


A 5-day week may not be established administratively under existing law, for 
supervisory and administrative employees in the departmental service, but 
may be so established for employees in the field service, and the determina- 
tion as to departmental or field service depends upon the work performed, 
whether local, or of a general supervisory and administrative nature, and 
not upon the place or city in which the office involved is located. 

A 5-day week with full time compensation may be established administratively 
for the night shift of administrative field employees of the Social Security 
Board located at Baltimore, Md., but not for the night shift of the depart- 
mental employees so located. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
January 11, 1938: 


Your letter of January 7, 1938, is as follows: 


The Social Security Board is under the immediate necessity of operating 
three shifts of employees engaged in its Old-Age Insurance Records Division 
located in Baltimore, Maryland, and of increasing its staff to a considerable 
extent in order to operate the three shifts at full capacity. An unusual amount 
of difficulty has been, and is, being experienced in securing adequate personnel 
under the conditions under which the employment can be offered. This is par- 
ticularly true of the shift which will begin work in the middle of the night. 
The Board feels that if it should inaugurate a five-day week of thirty-nine hours 
for this “midnight” shift, instead of the usual six-day week of that number of 
hours, it would be of material benefit in securing the needed personnel and in 
operating that shift efficiently. 

The following questions are submitted for consideration: (1) Whether the 
Board under existing statutes relating to hours of work of Government employees 
(30 Stat. 316, 5 U. S. C. 29; 46 Stat. 1482, 5 U. 8. C. 26a; and 49 Stat. 1161, 
5 U. 8. C. 29a, Supp.) is authorized to inaugurate a five-day week under the 
circumstances outlined above, and (2) if the answer to question (1) is in the 
affirmative, whether any distinction is to be made between the employees carried 
on departmental rolls but working in Baltimore. and those carried on field rolls. 

It should be pointed out in connection with the latter question that the small 
number of employees on departmental rolls who may be found to be concerned 
have Baltimore as their official duty station and not Washington, D. ©. It 
should perhaps also be pointed out that most of the employees concerned will be 
engaged on a temporary basis and that the five-day week schedule is contem- 
plated only for the “midnight” shift and only for such period as it is found 
necessary to operate that shift, which we do not anticipate will be for a period 
longer than 90 days. 


It is understood the personnel involved are clerks, etc., engaged in 
supervisory and administrative work and not mechanics or laborers 
subject to the terms of the 8-hour law as amended by the act of 
March 3, 1913, 37 Stat. 726, and section 23 of the act of March 28, 
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1934, 48 Stat. 522, establishing a 40-hour week for certain classes of 
employees. 
In decision of June 4, 1936, 15 Comp. Gen. 1056, 1057, it was held: 


Section 5 of the act of May 3, 1893, as amended by section 7 of the act of 
March 15, 1898 (30 Stat. 316), cited by you, provides in part as follows: 

“Hereafter it shall be the duty of the heads of the several executive depart- 
ments, in the interest of the public service, to require of all clerks and other 
employees, of whatever grade or class, in their respective departments, not less 
than seven hours of labor each day, except Sundays and days declared public 
holidays by law or Executive order; * 

This statute, which is still in effect, ee work on 6 days per week, except 
when 1 of the 6 days is a holiday declared by law or Executive order, and is 
applicable to all administrative employees in the departmental service in the 
District of Columbia. While the Saturday half-holiday law of March 3, 1931, 
46 Stat. 1482, shortened to 4 hours the work day on Saturday, it did not other- 
wise affect the requirement of the act of March 15, 1898, supra. 


In decision of August 28, 1937, 17 Comp. Gen. 192, 193, with refer- 
ence to certain employees in the field service, it was stated as follows: 


Section 5 of the act of March 3, 1893, 27 Stat. 715 as amended by section 7 
of the act of March 15, 1898, 30 Stat. 316, requiring “not less than 7 hours 
of labor each day, except Sundays and days declared public holidays by law or 
Executive order,” which was held in decision of June 4, 1936, 15 Comp. Gen. 1056, 
1058, cited by you, to require “work on 6 days per week, except when 1 of the 
6 days is a holiday declared by law or Executive order,” is not applicable to 
employees in the field service. Other than the 8-hour law, as amended by the 
act of March 3, 1913, 37 Stat. 726, prohibiting the employment of mechanics, 
laborers, and those in similar occupations for more than 8 hours on any 1 
calendar day, except in case of extraordinary emergency, there is no statute 
fixing either a minimum or maximum number of hours work required of field 
cmmnenetn per day or per week. It is understood the 8-hour law is not here 
involved. 

Accordingly, if administratively determined to be necessary in the present 
instance, this office would not be required to object to the establishment of a 
5-day week tour of duty for the cooperative employees in question. 


There is nothing in the Saturday half-holiday law of March 3, 
1931, 46 Stat. 1482, or in the annual leave act of March 14, 1936, 49 
Stat. 1161, cited by you, to require the maintenance of a 6-day week 
in the field service. 

The rule may be stated, therefore, that, under existing law, a 
5-day week may not be established administratively for supervisory 
and administrative employees in the departmental service, but may 
be established administratively for employees in the field service. 

In decision of October 19, 1925, 5 Comp. Gen. 272, 273, it was stated : 

* .* * What is known as a “field” force is engaged, directly or indirectly, in 
executing the laws locally, while a “departmental” force is engaged in general 
supervisory and administrative direction and control of the various field forces. 
Various general laws, such as the postal laws, must be executed in the District 
of Columbia as well as elsewhere. A force engaged exclusively in the local 
execution of such laws in the District of Columbia is a field force as much so as 
a like force in any other section of the country. It is only in this sense that 
the term “field” force may properly be applied to the District. See discussion 
in decisions reported in 21 Comp. Dec. 708, and 27 Comp. Dee. 648. 

Conversely, a force engaged exclusively in departmental work, that 
is, in general supervision and administrative direction and control of 





566 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


the various field forces, even though with headquarters outside of 
the District of Columbia—in this instance at Baltimore—is neverthe- 
less a departmental force as much so as the departmental force in the 
District of Columbia. 

Accordingly, I have to advise that a 5-day week with full time com- 
pensation may be established forthe night shift of field employees, 
but not for the night shift of the departmental employees located at 
Baltimore. 


(A-81214) 


CIVILIAN CONSERVATION CORPS—MEMBERS—ALLOTMENT TO WIFE 
IN FOREIGN COUNTRY—WAIVER AND AMENDMENT OF STATUTORY 
REGULATIONS 


The existing regulations governing allotments of pay by enrollees of the Civilian 
Conservation Corps, issued pursuant to and in execution of the act of June 
28, 1937. 50 Stat. 319, cannot be waived in an individual case to authorize 
a veteran enrollee to make an allotment of pay to his wife residing in a 
foreign country, but an amendment of such statutory regulations, not 
inconsistent with the statute and not to operate retroactively, to allow an 
allotment in such exceptional cases, is authorized. 


Acting Comptroller General Elliott to the Director, Civilian Conservation 
Corps, January 13, 1938: 


There has been received your letter of December 6, 1937, as follows: 


There has been referred to me by the Honorable Elmer Thomas, United States 
Senator from Oklahoma, a letter from veteran enrollee B. W. Stallings, Civilian 
Conservation Corps, Company 3816, Hobart, Kansas, copy of which is hereto 
attached. 

Under the circumstances detailed, it is my disposition to permit this veteran 
enrollee to designate his wife as allottee, who, together with their five children 
as stated in the letter, are visiting the wife’s mother at Scarborough, England, 
and assisting in caring for the latter who has been ill, provided the payment 
under such designation can properly be made. 

My attention is called to Comptroller General’s decision of October 4, 1935, 
15 Comp. Gen. 268, touching this subject. There appears, however, to be a clear 
distinction in the facts of the two cases: There the allottee was the mother of 
the enrollee, and a resident of a foreign country, whereas in the instant appli- 
cation, the proposed allottee is a citizen of the United States, temporartly 
sgjourning in England on the mission indicated, and is the wife of the enrollee. 

It will also be observed that the “purpose” stated in the Act of March 381, 
1933, 48 Stat. 22, is quite different from the “purpose” stated in the Act of June 
28, 1987, Public No. 163, 75th Congress, Chap. 883, Ist Session, establishing the 
Civilian Conservation Corps, although the language of the regulations touching 
the question of allotments remains the same. 

Your decision is therefore requested as to whether or not an approval by me 
of the requested allotment is authorized. 


Mr, Stallings’ letter to Senator Thomas, inclosed with your letter, 
is as follows: 


I am a resident of Gage, Oklahoma, and am enrolled in this veteran's CCC 
Camp here at Hobart, Oklahoma, since August 1935. 

My wife is an American by marriage as we were married September 2, 1918, 
she is now at Scarborough, England, taking care of her mother who has been 
sick, her and our five children left here (Gage, Okla.) April 1, 1935, traveling on 
an American passport. At present I am not permitted to send my allotment to 
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her in England and have to deposit with the quartermaster fund, this account 
a ruling in the CCC regulations which does not permit relief money to be sent 
to any foreign country and I have been unable to send her any money since 
January 1937. 

Will you please handle to see if an exception cannot be made to this ruling in 
my case, as her mother in Scarborough, England, while having a little property, 
is not financially able to support my wife and children while she is visiting there 
and she is very much in need of this allotment money. 

Will appreciate your handling this very much, as my wife is an American 
citizen, having in her possession an American passport, and of course the five 
children are all American by birth and included on this passport, thanking you 
for past favors and anything you may do for me in this case, I am, 


Under date of November 12, 1936, A-81214, the case of this enrollee 
was the subject of a letter to the Secretary of War (copy inclosed). 

By letter of February 10, 1937, the Secretary of War advised that, 
after investigation, the allotment of Enrollee Stallings to his wife 
residing in England had been discontinued. 

In 15 Comp. Gen. 268, it was said: 


The act of March 31, 1933, 48 Stat. 22, was enacted “for the purpose of reliev- 
ing the acute condition of widespread distress and unemployment now existing 
in the United States,” and the authority of the President under this act was 
extended to March 31, 1937, under section 14 of the act of April 8, 1935, 49 Stat. 
119. War Department Regulation dated September 30, 1933, relating to the 
Civilian Conservation Corps, * * * provides under section 22 (b) (2) that— 

“* * * No allotment will be paid to an allottee resident in a foreign 
country.” 

This regulation has been carried forward in subsequent issues of the regulations 
and appears to embody the apparent intent of the act, supra, that payment of 
Civilian Conservation Corps funds should be for the purpose of reliey ing unem- 
ployment and distress of persons residing in this country. * 


The act of June 28, 1937, 50 Stat. 319 and 320 provides, in part, as 
follows: 


That there is hereby established the Civilian Conservation Corps, hereinafter 
called the Corps, for the purpose of providing employment, as well as vocational 
training, for youthful citizens of the United States who are unemployed and in 
need of employment, and to a limited extent as hereinafter set out, for war veter- 
ans and Indians, through the performance of useful public work in connection 
with the conservation and development of the natural resources of the United 
States, its Territories, and insular possessions: Provided, That at least ten hours 
each week may be devoted to general educational and vocational training: Pro- 
vided, That the provisions of this Act shall continue for the period of three years 
after July 1, 1937, and no longer. 


* * * * * * * 


Sec. 7. The Director is authorized to have enrolled not to exceed three hundred 
thousand men at any one time, of which not more than thirty thousand may be 
war veterans: * * 

Sro. 8. The dididess' in the Corps (other than war veterans * * *) shall 
be unmarried male citizens of the United States between the ages of seventeen 
and twenty-three years, both inclusive, and shall at the time of enrollment be 
unemployed and in need of employment: * * * Provided further, That 
enrollments shall be for a period of not less than six months and reenroll- 
ments (except * * * War Veterans) shall not exceed a total term of two 
years: 

Sec. 9. The compensation of enrollees shall be in accordance with schedules ap- 
proved by the President, and enrollees with dependent member or members of 
their families shall be required, under such regulations as may be preacribed by 
the Director, to make allotments of pay to such dependents. * * 


81276"™—38-——-88 
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Paragraph 33 (a) (2), War Department Regulations, Relief of Un- 
employment, Civilian Conservation Corps, May 15, 1935, corresponds 
to paragraph 22 (b) (2) of the regulations dated September 30, 1933, 
referred to in 15 Comp. Gen. 268. This 1935 regulation was in force 
after the passage of the act of June 28, 1937, supra, until October 1, 
1987, when Changes No. 77, amending paragraph 33, were promulgated 
and became effective. 

Paragraph 33¢ of the regulations, as changed by Changes No. 77, 
provides in language identical with that of the former regulation 
that— 


* * * No allotment will be paid to an allottee resident in a foreign 
country. 


Paragraph 33) (2) of the regulations of May 15, 1933 (with rela- 
tion to deposits of veterans), was amended by Changes No. 45, August 
4, 1936, to read as follows: 


(2) Veterans who have dependents, but who have made no allotments thereto, 
may withdraw deposits due them as prescribed in (1) above, and, in addition, 
may make withdrawals to meet living expenses of their families residing within 
the United States, upon proof that the need exists, but they will be required 
immediately to execute allotments to meet future needs of their dependents. 

The last quoted paragraph is not repeated in the regulations as 
changed by Changes No. 77. Paragraph 33k of the regulations as 
now in effect, relating to “Deposits” and “Withdrawals and repay- 
ments of deposits,” respectively, make no distinction between veteran 
and other enrollees. 

The obvious purpose of all of the regulations above quoted is to 
prevent the sending of Civilian Conservation Corps funds out of the 
United States and to accomplish the purpose of relieving unemploy- 
ment and distress of persons residing in this country. 

The regulations were made pursuant to and in execution of the 
act of June 28, 1937, supra, and are, therefore, statutory regulations 
and have the same force and effect as the statute itself. It has been 
held that amendment or modification of such statutory regulations is 
permissible provided said amendments or modifications are not incon- 
sistent with the statute, but that they cannot be waived in individual 
cases, and that no amendment or modification can operate retroac- 
tively. See 21 Comp. Dec. 482; 26 id. 99; 2 Comp. Gen. 342; 4 id. 
363, 364; id. 480. 

However, the statute authorizes you to prescribe regulations gov- 
erning the making of allotments, and there is perceived no objection 
to such amendment or modification of the existing regulations as will 
permit reference of exceptional cases as to payment of allotments to 
you or to some other official designated for that purpose. If and 
when the regulations are so amended or modified you may then 
authorize an allotment in such exceptional cases as are covered by the 
modified or amended regulations. 
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(A-90337) 


CONTRACTS—EXCHANGES—USED FOR NEW MOTOR VEHICLES— 
DISPOSITION OF TRADE-IN VALUE 


Section 21 of the act of January 12, 1895, 28 Stat. 604, authorizing exchanges 
by the Public Printer of condemned machinery or material for new, is 
applicable only to machinery or material “in the Government Printing 
Office,” and as the appropriation for the Government Printing Office for 
the fiscal year 1938, involved in the purchase of a motor truck, contains 
no exchange authority as to motor truck purchases, the appropriation is 
chargeable with the full amount of the purchase price, the amount allowed 
for the exchanged equipment to be covered into the Treasury as a miscel- 
laneous receipt as required by section 3618, Revised Statutes. 


Acting Comptroller General Elliott to the Public Printer, January 13, 1938: 
Reference is made to voucher 2175, September 1937 account of J. B. 
Perkins, disbursing clerk, covering payment to the Ourisman Chevro- 
let Sales Co., in the sum of $1,045.10 for the purchase of two 1937 
Chevrolet commercial panel delivery trucks, 14-ton capacity, at $629 
each amounting to $1,258, less 5 percent discount, $62.90 and an 
exchange allowance of $150 for one old Ford coupe, model A. 

The voucher was preaudit approved by this office on September 2, 
1937, for payment under the appropriation “Public Printing and 
Binding, Government Printing Office, 1938,” in the sum of $1,195.10, 
one check to be drawn in favor of the claimant in the amount of 
$1,045.10 and one check to be drawn in favor of the Treasurer of the 
United States in the amount of $150 to be covered into the Treasury 
as a miscellaneous receipt. 

Under date of September 9 the voucher was resubmitted to this 
office for further consideration with respect to the issuance of a 
check to the Treasurer of the United States in the amount of $150, 
attention being invited to voucher 1370, August 1937 account of J. B. 
Perkins as involving a similar situation where the exchange allow- 
ance of an old machine in part payment for a new Smyth cloth cutting 
machine was not required to be covered into the Treasury as a miscel- 
Janeous receipt but was allowed to remain in the appropriation “Pub- 
lic Printing and Binding, Government Printing Office, 1937.” 

The voucher in favor of the Ourisman Chevrolet Sales Co., was 
returned to the Government Printing Office for payment as previously 
certified, the prior preaudit action being adhered to for the reason 
stated in preaudit difference statement dated September 15, 1937, 
attached to the voucher. On September 21, 1937, check was issued in 
favor of the claimant in the amount of $1,045.10 but no check was 
drawn in favor of the Treasurer of the United States. The reason 
for not drawing such a check is stated in penciled notation on the 
margin of preaudit difference statement of September 15, 1937, as 
follows: “This was not done in the case of automobile for the Pub. 
Printer. See DO. Vo. 5607, Paid May 20, 1937.” . 
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An examination of the three vouchers mentioned above shows that 
the facts involved in each case are materially different from the facts 
involved in each of the other two; that is to say, each is a different 
type of case. 

Voucher 1370 covered payment for the purchase of a Smyth cloth 
cutting machine electrically equipped, less an exchange allowance for 
an old flat cutting machine without electrical equipment. The ex- 
change allowance in that case was not required to be covered into the 
Treasury as a miscellaneous receipt but was allowed to remain in the 
appropriation, pursuant to section 21 of the act of January 12, 1895, 
28 Stat. 604 (title 44, sec. 56, U. S. C.) which provides: 

Whenever any machinery or material in the Government Printing Office shall 
have been regularly condemned as unserviceable, the Public Printer may sell 
the same, after public advertisement, to the highest bidder, for cash, and turn 
the proceeds into the Treasury of the United States: Provided, That in case the 
sum or sums offered for such advertised property should be deemed by him too 


low, he may exchange said old machinery or material for new, paying the 
difference in money, and render appropriate vouchers for such expenditure, 


Voucher 5607 covered payment in the sum of $965 for the pur- 
chase of a Chrysler custom imperial limousine at $1,000 less an ex- 
change allowance of $35 for an old car. The act of April 17, 1936, 
making appropriations for the legislative branch of the Government 
for the fiscal year ending June 30, 1937, provided (49 Stat. 1229), 
under the heading Government Printing Office, as follows: 


* * * bicycles, motor-propelled vehicles for the carriage of printing and 
printing supplies, and the maintenance, repair, and operation of the same, to 
be used only for official purposes, including operation, repair, and maintenance 
of motor-propelled passenger-carrying vehicles, and the purchase or exchange 
of two such passenger vehicles (at a cost, including the allowance on any 
vehicle given in part payment therefor, of not to exceed $1,000 and $750, re- 
spectively), for official use of the officers of the Government Printing Office when 
in writing ordered by the Public Printer; * * 

In view of this specific provision the amount allowed for the old 
car was not required to be covered into the Treasury as a miscellaneous 
receipt. 3 Comp. Gen. 606; 7 id. 230, A-18566, May 21, 1927. With 
respect to this latter decision, however, it is to be noted that while, 
under the provision in the appropriation act for the Government 
Printing Office for the fiscal year 1927, the net amount paid for the 
vehicle was not to exceed the amount appropriated, under the appro- 
priation act for 1938 the cost of the vehicle including the exchange 
allowance must not exceed the amount appropriated. See 17 Comp. 
Gen. 215. 

Voucher 2175 covered the purchase of a delivery truck. The act 
of May 18, 1937, Public No. 94, Seventy-fifth Congress, making ap- 
propriations for the legislative branch of the Government for the 
fiscal year ending June 30, 1938, contained (p. 17) a provision for the 


purchase or exchange of motor-propelled passenger-carrying vehicles: 
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for the use of the Government Printing Office identical to that in the 
appropriation act for 1937, supra. While this provision authorizes the 
exchange of a motor-propelled passenger-carrying vehicle, there is 
no exchange authority in the act with respect to the purchase of a 
motor truck. See in this connection 26 Comp. Dec. 534. Section 21 
of the act of January 12, 1895, 28 Stat. 604, is applicable only to 
machinery or material “in the Government Printing Office.” A-18566, 
May 21, 1927. 

The long established rule is that in the absence of specific statutory 
authority for the exchange of equipment, the appropriation charge- 
able with the purchase price of the new equipment must be charged 
with the full amount of the purchase price thereof and any amount 
allowed for the old equipment must be covered into the Treasury as a 
miscellaneous receipt as required by section 3618, Revised Statutes. 
5 Comp. Dec. 716; 26 id. 584; 3 Comp. Gen. 304; 5 id. 798; 16 id. 241; 
dd. 1013. 

The necessary action will be taken by this office to charge the ap- 
propriation “Public Printing and Binding, Government Printing 
Office, 1938,” with the sum of $150 to be covered into the Treasury 
as a miscellaneous receipt. 


(A-89229) 


LEAVES OF ABSENCE—TRANSFERS OF FUNDS TO COVER ACCRUED 
LEAVE OF EMPLOYEES LOANED OR DETAILED 


In adjusting the cost between Federal agencies for services rendered by the 
personnel of one agency for another agency, pursuant to the procedure 
authorized by section 601 of the act of June 30, 1932, 47 Stat. 417, the value 
of credit for leave with pay as it accrues is for inclusion as an item of cost, 
leave with pay now being a matter of right under annual and sick leave 
acts, March 14, 1936, 49 Stat. 1161, and 1162. 14 Comp. Gen. 452, amplified, 
and 17 Comp. Gen, 315, modified. 


Acting Comptroller General Elliott to the Chairman, Tennessee Valley 
Authority, January 14, 1938: 


Your letter of October 19, 1937, is as follows: 


Your letter of October 7, concerning a letter dated September 16, 1987, from 
the Comptroller of Tennessee Valley Authority regarding the preaudit excep- 
tion taken by your office against a voucher of the Puerto Rico Reconstruction 
Administration payable to the Authority, has been received. While the Au- 
thority is barred from appealing the action you have taken because of the fact 
that payments made by the Puerto Rico Reconstruction Administration are 
preaudited by you prior to payment, the point involved is one of accounting 
principle which we believe to be vital. 

Your decision is based on a legalistic premise stated by you as follows: 
“It has been held that authorized leave is synonymous with work.” Obviously, 
leave is not a synonym of work. Leave is simply a part of the compensation for 
work performed, and, therefore, is as much an element of cost as salaries. 
Stating it differently, an annual rated employee is paid for 365 days a year; but 
he works something less than that because of Sundays, holidays, sickness, and 
annual leave. Therefore, the productive time (actual days of work) must be 
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charged to the cost of work performed at a rate higher than 1/365 of the annual 
salary for each day’s actual work, in order to account for the full salary paid. 

For example: Assume that an employee of the Authority earning $5,200 per 
annum is loaned to the Puerto Rico Reconstruction Administration for six 
months, After returning, he works one week on Pickwick Landing Dam, then 
takes the annual leave earned during these two periods of employments, and 
resigns. The Authority, under its method of accounting, would distribute the 
salary paid as follows: F 


To Puerto Rico Reconstruction Administration: 
6 months’ salary 
Annual leave earned during period of loan (approxi- 
mately % month) 


Total, $2,816 


To Pickwick Landing Dam: 
1 week’s salary 
% day leave earned (approximate) 


(Actually time distributions are made at an hourly rate and the leave provi- 
sion is expressed as a percentage, 13% including both annual and sick leave, 
which is added to the amounts resulting after applying the hourly rate to the 
hours worked, However, the above illustration is the same in principle.) 

Following the principle expressed in your letter, the distribution would be as 
follows: 


To Puerto Rico Reconstruction Administration : 
To Pickwick Landing Dam: 


Total salary 
1Credit appropriation. 


The effect of this method is that Pickwick Landing Dam is charged $326 for 
one week’s services of a $5,200 per anum employee, and Puerto Rico Reconstruc- 
tion +1 pepe has correspondingly benefited—obviously an unreasonable 
situation. 

The Authority, to the best of its ability, is keeping its accounts in a way that 
it can report the costs of each individual feature of its varied program. Its 
accounting is now and will increasingly become a point at which interests hostile 
to the Authority will endeavor to weaken its standing with the public. There- 
fore, we are particularly concerned when decisions of your office act to force us 
into recording transactions in a manner which is not consistent with advanced 
accounting principles. 

The question which we have submitted to you is one of accounting, and we 
ask that it be considered in that light. 
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The decision of October 7, 1937, 17 Comp. Gen. 315, of which recon- 
sideration has been requested, sustained audit action in deducting 
$43.63 from the total bill of the Tennessee Valley Authority in the 
amount of $379.28 against the Puerto Rico Reconstruction Adminis- 
tration for loan of personnel of the Authority, the amount of the 
deduction representing the value of leave credit which accrued to the 
personnel during the period of loan. In arriving at the conclusion 
that the Puerto Rico Reconstruction Administration could not be 
charged the value of such leave credit there was applied the rule 
stated in decision of June 28, 1937, 16 Comp. Gen. 1122, controlling in 
cases of employees permanently transferred from one Federal agency 
to another, that transfer of appropriations covering value of leave 
credit at date of transfer was not authorized. It is believed, however, 
upon further consideration of the matter in the light of your Present 
submission, the controlling statutes, and the cost accounting require- 
ments involved, that the rule applied in the case of permanent trans- 
fer of employees between agencies is not for application where there 
is required in any event a transfer of appropriations for cost of 
personal services rendered between departments and establishments 
of the Government either through the loan of employees or otherwise. 

In decision of December 11, 1934, 14°Comp. Gen. 452, wherein was 
quoted section 601 (a) of the act of June 30, 1932, 47 Stat. 417, au- 
thorizing services between departments and establishments of the 
Government and reimbursement of appropriations therefor, it was 
held (quoting from the syllabus) : 


As the actual cost of an employee’s services when on an annual basis includes 
compensation for Sundays and holidays, when adjusting the cost between de- 
partments for services rendered by such an employee, it is proper to divide the 
annual salary rate by the actual number of working days in the year to obtain 
the cost of each day’s service in accordance with section 601 of the act of 
June 30, 19382, 47 Stat. 417. 

It is understood the procedure now employed by the Tennessee Val- 
ley Authority follows that prescribed in the quoted decision to the 
extent that the rate charged per day or per hour is based upon the 
actual number of productive days during a given period (22 days per 
month) rather than on the actual number of days within such period 
on an annual salary basis (30 days per month). Such procedure was 
designed to automatically eliminate, and insure reimbursement for 
the nonproductive days, viz, Saturdays, Sundays, and holidays. Also, 
that there is now included in the charge an additional 13 percent to 
cover nonproductive days of accrued annual, sick, and military leave, 
which elements were stated in the agreement with the Puerto Rico 
Reconstruction Administration. 

As leave with pay is now a matter of right by statute (acts of March 
14, 1936, 49 Stat. 1161 and 1162), it is proper to extend the rule stated 
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in decision of December 11, 1934, supra, to authorize the value of such 
leave credit as it accrues to be included as an item of cost when adjust- 
ing the cost between Federal agencies for services rendered by the 
personnel of one agency for another agency requiring the reimburse- 
ment of appropriations, pursuant to the procedure authorized by 
section 601 of the act of June 30, 1932, supra. 

The decision of October 7, 19387, 17 Comp. Gen. 315, is modified 
accordingly, and there will now be certified for payment in favor of 
the Tennessee Valley Authority the amount of $43.63 previously de- 
ducted in the audit from the total bill against the Puerto Rico Recon- 
struction Administration. 

There will be for further consideration by this office the correctness 
of the percentages added for accrued leave as items of cost of personal 
serves performed by one Federal agency for another, and the pro- 
mulgation of general regulations for the guidance of all departments 
and establishments concerned. 


(A-89398) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE — EM- 
PLOYEES’ HOMES TO PLACES OF INSPECTION—NAVY DEPARTMENT 
INSPECTORS 


There is no objection to payment of mileage to Navy Department civilian inspec- 
tors for use of personally owned automobiles outside corporate limits of 
official stations, in traveling to places of inspection directly from their domi- 
ciles by the shortest routes, in accordance with regulations limiting such 
payments to amounts not in excess of mileage for distance from corporate 
limits of official station based on shortest route from employee’s head- 
quarters to place of inspection and return. 


Acting =~ ge General Elliott to the Secretary of the Navy, January 


Your letter of December 27, 1937, is as follows: 


Reference is made to your letter A-89398 of October 18, 1937, approving the use 
of Standard Form 1012e in the manner indicated by the inspector of naval ma- 
terial, Pittsburgh district, to cover travel expense claims of civilian employees 
using personally owned automobiles. 

The Navy Department believes that it would simplify procedure and effect an 
economy to the Government if inspectors are authorized to proceed directly from 
their domiciles to the plants where inspection is to be made without first reporting 
to headquarters but it also feels that the basis on which mileage would be allowed 
to employees on such basis should be uniform and outlined in general terms for 
the guidance of all concerned. 

In order that proper instructions may be issued, your decision is requested as 
to whether mileage may be paid for the use of personally owned automobiles in 
cases where the inspector starts from his domicile and travels direct to the place 
of inspection without first reporting to headquarters on the following basis: 

When the employee's domicile is located within the corporate limits of the 
official duty station payment of mileage is authorized only from the corporate 
limits involved via the shortest route from the domicile to the place of inspection 
and return, but not to exceed the distance from the corporate limits of the official 
duty station based on the shortest route from the employee’s headquarters to 
the place of inspection and return. 
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When the employee’s domicile is located outside the corporate limits of the 
official duty station payment of mileage is authorized via the shortest route 
from the domicile to place of inspection exclusive of any distance within the 
corporate limits of the official duty station, but not to exceed the distance from 
the corporate limits of the official duty station based on the shortest route from 
the employee’s headquarters to place of inspection and return. 


This office will not be required to object to the computation and 


payment of mileage in accordance with the regulations proposed in the 
last two paragraphs of your letter, if otherwise correct and proper. 


(A-91103) 


CONTRACTS—MISTAKES—BIDS—ACTUAL NOTICE PRIOR TO AWARD— 
CORRECTION OF BID PRICE OR CANCELLATION OF AWARD 


Acceptance of low bid, notwithstanding contracting officer was on notice bidder 
had made a bona fide error, does not justify correction of the bid price where 
there is any doubt as to the amount originally intended to be bid, but the 
acceptance under such circumstances did not give rise to a binding contract 
and may be canceled without forfeiture of bid security. 17 Comp. Gen. 416; 
id, 582, distinguished. 


Acting Comptroller General Elliott to the Secretary of War, January 17, 1938: 
Your letter of December 23, 1937, is as follows: 


In conformity with your letter dated December 14, 1987, file No, A-91108, there 
are furnished herewith a copy of the advertised specifications, an abstract of the 
bids received, and a signed number of the bid submitted by Joseph Spiotta and 
Company, 449 Central Avenue, Newark, New Jersey, for the manufacture and 
delivery to the Philadelphia Quartermaster Depot of 100,000 pairs trousers, wool, 
service, O. D., under Invitation for Bids No. 669-38-—85. 

The bids under this invitation were opened at 10 a. m., November 10, 1937, 
as scheduled. At 2:45 p. m. the same day, the contracting officer having no- 
ticed the unusually low prices of $0.425 and $0.445 per pair, telephoned the 
bidder for confirmation of these quotations. A transcript of this conversation, 
also the bidder's letter of November 10, 1987, resulting therefrom, and letter 
from the Commanding Officer, Philadelphia Quartermaster Depot, dated No- 
vember 11, 1937, forwarding the case for instructions, are herewith enclosed. 

Pursuant to the Department’s instructions, the contracting officer, by letter 
dated November 23, 1937, notified the bidder of the award of 60,000 pairs 
trousers at $0.425 each, and 40,000 pairs at $0.445 each, on the bid as submitted. 
Contract and performance bond documents sent the bidder for accomplishment 
have not been returned to date; nor has the bidder taken any steps to begin 
performance under the award made, 

The invitation as issued shows clearly the materials that would be provided 
by the Government, and, by reference to the specifications, the materials the 
contractor would have to provide. 

While the alleged omission of the thread cost in the prices bid is to some 
extent corroborated by the quotations of the other bidders, it is nevertheless 
considered that the bidder should be held to the terms of its bid as submitted, 
To permit the bid to be disregarded, or to authorize an increase in the quotation, 
would, in the opinion of this office, detract from the high regard which should 
be accorded to the preparation of bids, and would thus adversely affect the 
interest of the United States. 


In my decision to you of December 31, 1937, A-91442, 17 Comp. 
Gen. 536, in the Kerr Conserving Co. case, it was said: 


There is, of course, no obligation on the part of the Government to have its 
contracting officers act as guardians for careless bidders, 8 Comp. Gen. 397, and 
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this office agrees with the suggestion in your letter, supra, as to the necessity 
of impressing upon all bidders the degree of care required in the preparation 
of all bids. However, when an error is alleged and clearly established before an 
award is made, the acceptance of the bid would not be in good faith, and, 
therefore, would not give rise to a binding contract. 

In the present case, as in the Kerr Conserving Co. case, it appears 
that the error in the bid was alleged before the bid was accepted and 
is clearly established. The discrepancy between the prices bid by 
Joseph Spiotta & Co. and the other bids received was enough to cause 
the contracting officer to call on that company for verification of its 
bid, and it developed that the company had bid on the assumption 
that the Government was to furnish all materials, whereas the specifi- 
cations required the contractor to furnish the thread, gimp, and cer- 
tain other findings for the trousers, the thread being the principal item 
of difference, running to about 10 cents a pair in the cost of fabri- 
cating the garments, or a difference of some $10,000 for the 100,000 
garments covered by the bid. An examination of the specifications 
indicates there may have been reason for some confusion as to whether 
the Government was to furnish the thread, although a careful reading 
shows that the thread was to be furnished by the contractor. How- 
ever this may be, the evidence submitted sufficiently shows that a 
bona fide error was made and that it was alleged and the contracting 
officer was on notice thereof before the bid was accepted. It must be 
held accordingly that the acceptance did not give rise to a binding con- 
tract. Nason Coal Company v. United States, 64 Ct. Cls. 526. It is 
noted, also, that the bid was not accepted within the limit of 5 days 
stipulated in the bid. See 17 Comp. Gen. 408. 

The situation here is clearly distinguishable from that involved 
in my decision to you of December 29, 1937, A-91214, 17 Comp. Gen. 
532, in the Ex-Cell-O Corporation case. In that case while an error 
in the low bid was alleged before an award was made, the record 
did not establish that the alleged error had actually been made and 
there was room for doubt that there was in fact an error. On that 
state of facts it was held that neither correction of the bid nor its 
rejection with waiver of the bid bond was authorized, and accord- 
ingly, that the bidder should be required to perform at its bid price 
or forfeit its bond. See, also, 15 Comp. Gen. 1049. In the present 
case there was a presumption of error on the face of the bids and 
the record establishes that a bona fide error was made. A binding 
contract cannot be made by attempting to take advantage of such a 
situation by acceptance of the bid after notice of the error. 

In my decision to you of November 20, 1937, A-90411, 17 Comp. 
Gen. 416, in the similar Higgins Industries, Inc., case, where a bona 
fide error in the low bid for the construction of a 50-foot inspection 
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boat for the district engineer at Baltimore, Md., was alleged and 
established before any award of the contract, it was said: 

The disparity between the low bid and the other bids, together with the 
circumstance that the low bid was substantially below the prior estimate of 
the cost of the boat, whereas the next low bid and all others were substantially 
above such estimate, sufficiently warrants the conclusion, prima facie, that 
such a bona fide mistake was made by the low bidder as to authorize the 
withdrawal of the low bid without forfeiture of the bid security. 

The allegation of the low bidder may not be accepted, however, as estab- 
lishing the amount of the mistake, and if, instead of withdrawal of the errone- 
ous bid, the low bidder seeks a correction thereof to include the amount errone- 
ously omitted, there should be submitted to this office for consideration the 
sworn statement of the low bidder showing in detail what mistake was made 
and how it occurred, together with the sworn original work and estimate sheets, 
etc., relied upon to establish the exact amount which was intended to be bid. 
See 8 Comp. Gen. 897; 16 id. 193. 


In my decision to you of January 4, 1938, in the same matter, it 
was held that the facts subsequently submitted sufficiently established 
that the bidder intended to include, but omitted from its bid, an item 
of $8,975.27 for overhead, but that they did not establish the amount 
of $900 for insurance alleged to have been omitted, and that accord- 
ingly this office would not be required to object to the correction of 
the bid by the addition of the said amount of $8,975.27, and the 
awarding of the contract to the bidder on the basis of its bid so 
corrected, if otherwise the low bidder and entitled to such award. 

In the present case the bidder does not seek to have its bid cor- 
rected so as to have included therein a previously calculated item 
which it actually intended to include in, but which was inadvertently 
omitted from, the amount of its original bid, as in the Higgins case. 
Rather it proposes to change and increase its bid by the amount 
which it now considers necessary to cover the cost of required items 
which it overlooked in making the bid. The distinction is material. 
The basic rule is, of course, that bids may not be changed after they 
are opened, and the exception permitting a bid to be corrected upon 
sufficient facts establishing that a bidder actually intended to bid an 
amount other than set down on the bid form, where the contracting 
officer is on notice of the error prior to acceptance, does not extend 
to permitting a bidder to recalculate and change his bid to include 
factors which he did not have in mind when his bid was submitted, 
or as to which he has since changed his mind. To permit this would 
reduce to a mockery the procedure of competitive bidding required 
by law in the letting of public contracts. See A-89734, January 8, 
1938, 17 Comp. Gen. 554, also A~91408, December 31, 1937, addressed 
to you in the Fageol Truck & Coach Co. case; A-90611, December 
17, 1937, and 13 Op. Atty. Gen. 510. 

Accordingly, you are advised that the suggested increase in the 
erroneous bid price of Joseph Spiotta & Co. is not authorized, but 
that the acceptance should be canceled and the bid disregarded with- 
out forfeiture of bid security. 
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(A-91810) 


CLASSIFICATION—CIVILIAN CONSERVATION CORPS EMPLOYEES — 
CLASSIFICATION ACT AND CIVIL-SERVICE LAWS AND REGULA- 
TIONS DISTINGUISHED 


The civil-service laws and regulations, relating to appointments, and the Classi- 
fication Act of 1923, relating to the fixing of salary rates, are separate and 
distinct statutes with entirely different scopes and purposes. 

The Civilian Conservation Corps created by act, June 28, 1937, 50 Stat. 319, being 
a “department” and its civilian personnel being “employees” occupying 
“positions” within the meaning of those terms as defined in the Classifica- 
tion Act of 1923, such personnel—both in the departmental and field serv- 
ices—as distinguished from enrollees and military personnel assigned to 
duty with the Corps, are within the purview of the Classification Act, as 
amended, and their salaries should be adjusted accordingly, notwithstanding 
the act of June 28, 1937, supra, provides for their appointment “without re- 
gard to the civil-service laws and regulations.” 


Acting Comptroller General Elliott to the Director, Civilian Conservation 
Corps, January 19, 1938: 


Your letter of January 12, 1938, is as follows: 


On June 28, 1937, the President approved what is generally known as the 
Civilian Conservation Corps Act, Public, No. 163, 75th Congress (Chapter 383, 
ist Session) (H. R. 6551), a copy of which is herewith enclosed. 

Particular attention is directed to Section 5 of said Act, which reads as 
follows: 

“Spo. 5. The Director and, under his supervision, the heads of other Federal 
departments or agencies cooperating in the work of the Corps, are authorized 
within the limit of the allotments of funds therefor, to appoint such civilian 
personnel as may be deemed necessary for the efficient and economical discharge 
of the functions of the Corps without regard to the civil-service laws and 
regulations.” 

Your early opinion is respectfully requested as to whether or not this agency 
comes within the purview of the Classification Act as amended, although the 
appointment of civilian personnel is authorized “without regard to the civil- 
service laws and regulations.” 


In-decision of September 23, 1937, 17 Comp. Gen. 276, 278, it was 
stated : 

* * * The former Civilian Conservation Corps created by Executive order 
under authority of emergency legislation was an emergency agency and its em- 
ployees were emergency employees. But the present Civilian Conservation 
Corps created by the act of June 28, 1937, is not an emergency agency but a 
regular independent establishment of the Government created by statute for a 
period of 3 years, and the funds Provided therefor by the act of July 1, 1937, 
are not emergency funds, * 

The statute quoted in your letter exempts the appointment of the 
civilian personnel of the Civilian Conservation Corps from the “civil 
service laws and regulations,” but it does not exempt the fixing of 
their salary rates from the terms of the Classification Act of 1923, 
as amended. 

The civil service laws and regulations, having to do with appoint- 
ments, and the Classification Act of 1923, having to do with the fixing 
of salary rates, are saparate and distinct statutes with entirely 
different scopes and purposes, 
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Sections 2 and 4 of the original Classification Act of 1923, dated 
March 4, 1923, 42 Stat. 1488, provide in part as follows: 


The term “department” means an executive department of the United States 
Government, a governmental establishment in the executive branch of the 
United States Government which is not a part of an executive depart- 
Da 

The term “the head of the department” means the olficer or group of officers 
in the department who are not subordinate or responsible to any other officer 
of the department. 

> * * * * + + 


The term “position” means a specific civilian office or employment, whether 
occupied or vacant, in a department other than the following [of course, the 
Civilian Conservation Corps Subsequently created is not within the exceptions 
stated in the statute]: * 

The term “employee” means any person temporarily or permanently in a 
position. ; 

~ * * * * * = 


Sec. 4. That after consultation with the board, and in accordance with a 
uniform procedure prescribed by it, the head of each department, shall allocate 
all positions in his department in the District of Columbia to their appropriate 
grades in the compensation schedules and shall fix the rate of compensation of 
each employee thereunder, in accordance with the rules prescribed in section 6 
herein. Such allocations shall be reviewed and may be revised by the board 
and shall become final upon their approval by said board. * * 


Section 2 of the Brookhart Salary Act of July 3, 1930, 46 Stat. 
1005, applicable to the field service, provides: 

The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain 
civilian positions in the field services, the compensation of which was adjusted 
by the Act of December 6, 1924 (43 Stat. 704), to correspond, so far as may be 
practicable, to the rates established by the Act of May 28, 1928 (U.S. C., Supp. 
3, title 5, sec. 673), and by this Act for positions in the departmental services 
in the District of Columbia: * 

Based on these provisions of law, as well as the Welch Act of 
May 28, 1928, 45 Stat. 785, and the act of December 6, 1924, 43 Stat. 
704, mentioned therein, the following was stated in decision of June 
24, 1937, 16 Comp. Gen. 1107, 1109: 

* * * There is no longer any reasonable justification for limiting such 
salary adjustments for the field positions to the particular Federal agencies 
mentioned in the act of 1924. Accordingly, there was adopted the general rule 
that, in the absence of statutory exemption, the salary rates of personnel of 
all Federal agencies, both in the departmental and field services, are required 
to be fixed in accordance with the schedules or rates prescribed in the classifi- 
eation act, as amended. See 14 Comp. Gen. 420; id. 763; decision of November 
4, 1986, A-80878; decision of October 20, 1936, A-80867; and decision of October 
15, 1936, A-80021. 

As the Civilian Conservation Corps is now a “department” and its 
personnel are “employees” occupying “positions” within the meaning 
of those terms as defined in the Classification Act, and as there ap- 
pears no express or implied exception or exemption of the Civilian 
Conservation Corps or its personnel from the requirements of the 
Classification Act, you are advised that the Civilian personnel of the 


Civilian Conservation Corps both in the departmental and field serv- 
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ices, as distinguished from enrollees and the military personnel as- 
signed to duty with the Civilian Conservation Corps, are within the 
purview of the Classification Act and their salary rates should be 
adjusted accordingly—the departmental force with the approval of 
the Civil Service Commission and the field force by administrative 
action only. In this connection your attention is invited to 15 Comp. 
Gen. 102; id. 797; and decision of December 2, 1937, A-90638, 17 
Comp. Gen. 460. 


(A-90487) 


VEHICLES—MOTOR—PASSENGER-CARRYING—PURCHASE PRICE LIMI- 
TATION, DISCOUNT, TRANSPORTATION COSTS, USED VEHICLE 
EXCHANGES, AND FEDERAL EXCISE TAX DEDUCTIONS 


Where automobiles are paid for partly in cash and partly by delivery of old 
vehicles and the purchase contract provides for discount for payment within 
a specified time, the discount is for computation on the entire purchase price, 
including the trade-in allowance for the old vehicles, less any amount of 
Federal excise tax included in the total price, and not on the basis of the 
price less the trade-in value. 

While the act of May 14, 1935, 49 Stat. 243, limiting the price to be paid in pur- 
chasing “any motor-propelled passenger-carrying vehicle” to a_ specified 
amount, “including the value of any vehicle exchanged,” apparently con- 
templated the trade-in of a single used vehicle on the purchase of a single 
new vehicle, there would appear to be no legal objection to the exchange of 
more than one used vehicle in the purchase of a new one provided trade-in 
allowances on all used vehicles are reasonable and equal or exceed cash 
prices obtainable for them, and provided the price of the new vehicle includ- 
ing trade-in allowances on any or all used vehicles exchanged is not in 
excess of the statutory price limit. 

Discount offered for prompt payment is not properly for consideration in deter- 
mining whether the bid price on motor-propelled passenger-carrying vehicles 
is within the statutory limitation on purchase price of such vehicles, any 
advantage from the discount provision depending on a condition subsequent 
which may or may not be met by the Government. 

The statutes limiting the price to be paid for motor-propelled passenger-carry- 
ing vehicles are applicable to the purchase of eyery single vehicle whether 
the purchase is made singly or in combination with other vehicles, and the 
fact that a total price consisting of bids of different amounts for different 
vehicles may be within the statutory price limit for the total number of 
vehicles does not authorize payment in excess of the limitation for any 
single vehicle in the group. 

Where low bid to furnish a motor-propelled passenger-carrying vehicle offered a 
price f. o. b. destination only, and such price is in excess of the statutory 
price limitation, the actual cost of transportation from point of origin to 
destination by the route and means most advantageous to the Government 
is properly for consideration in determining whether the actual price at 
origin is within the limitation. 

Where a bid to furnish motor-propelled passenger-carrying vehicles includes a 
Federal excise tax, shows the amount thereof, and agrees to its deduction, 
the amount of the tax is properly for deduction in bringing the actual price 
within the price limit fixed by statute. 


—“ Sempeeener General Elliott to the Secretary of the Interior, January 


There has been brought to my attention contract No. I 29 ind-2755, 
June 29, 1936, with Murphy Motors, Inc., Missoula, Mont., for the pur- 
chase of one Plymouth P-2 coupe f. o. b. Flathead Indian Agency, 
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Mont., for a price of $765, less Federal tax of $22.50, and less trade-in 
allowance of $195 for one used Chevrolet coupe, and of one Plymouth 
four-door sedan f. 0. b. same destination for $870, less excise tax of 
$22.50 and less trade-in allowance of $500 for two used Plymouth 
coaches. 

The bid as submitted was inclusive of excise tax stated in the amount 
of $22.50 as to each vehicle and apparently for purposes of evalua- 
tion the specified amount of the excise tax was deducted from the gross 
bid price. Also, the bid and contract provided for a discount of 5 
percent for payment within 10 calendar days. 

In effecting payment under the contract on voucher No. 18-9259 
covering payment for the coupe there were deducted from the bid and 
contract price the Federal tax of $22.50 and the trade-in allowance of 
$195 for the used vehicle leaving a balance of $547.50, the 5 percent 
discount for prompt payment was applied to this balance only, in 
the amount of $27.38, and there was paid to the contractor $520.12. 
Likewise, on voucher No. 18-9260 covering payment for the sedan, the 
Federal excise tax of $22.50 and the trade-in allowance of $500 for 
two used vehicles were deducted leaving a balance of $347.50 to which 
balance the 5 percent discount was applied in the amount of $17.37 
and the contractor was paid $330.13. 

The method of computing the discount for purpose of payment. 
under the contract obviously was incorrect. The purchase prices 
which the Government was obligated to pay and which the contractor 
received for the two vehicles delivered were $765 and $870, respec- 
tively, less the stipulated amount for taxes, and it did not matter that 
a portion of said price was paid by the exchange of vehicles upon 
which the contractor fixed the exchange value. 16 Comp. Gen. 605. 
In making payment under the contract, the discount should have been 
computed upon the whole purchase price, less the tax deduction, and 
the trade-in values of the used vehicles should have been deducted 
from the remainder. It has been held by this office that where the 
contract provides that a certain discount will be allowed for payment 
within a specified time, the amount to be deducted as discount should 
be based on the price fixed in the contract, even though such price in- 
clude the amount paid by the vendor as freight to destination, 5 Comp. 
Gen. 868; and that the gross bid price must be considered as the con- 
tract price and the circumstance that the price of new vehicles may 
be paid partly in cash and partly by the delivery of old vehicles at an 
agreed price does not change the amount of the total contract consid- 
eration for which the Government is obligated and on which the dis- 
count is to be computed. 16 Comp. Gen. 605. 

It follows that the contractor was improperly paid an excess amount 
by reason of the erroneous basis of computing discount properly 
deductible from the contract price. 
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Also, the invitation informed bidders that— 


By statutory limitation the price of the new automobile to be purchased under 
this advertisement shall not exceed $750 at point of origin, exclusive of trans- 
portation charges. Accordingly, each bid to receive consideration must be less 
than $750 for the vehicle if price at point of origin is quoted. If price at desti- 
nation only is quoted bidder shall show the amount of transportation cost that 
is included in his destination price, if that price exceeds $750. 

That statement is correct and in line with the decisions of this 
office. 17 Comp. Gen. 7; id. 215. The contractor stated: “Amount 
of transportation charges included $115.00.” Since two vehicles were 
involved it is to be presumed that the amount specified ineluded 
transportation of both vehicles to destination and was equally or near 
equally distributable to the two automobiles, or $57.50 for each 
vehicle. Upon that basis, deducting the excise tax in the amount of 
$22.50 from the stated price of $765 brought said price within the 
$750 limit and no question need be raised as to the destination bid 
price on that vehicle. A different condition is presented as to the 
sedan. The delivered price on this vehicle was $870. Deducting 
$57.50 as transportation charge and $22.50 excise tax leaves a price 
of $790 at point of origin or $40 above the statutory price limit. The 
act of May 14, 1935, 49 Stat. 243, provided that no appropriation 
available for the executive departments and independent establish- 
ments of the Government for the fiscal year ending June 30, 1936, 
should be available for the purchase of “any motor-propelled passen- 
ger-carrying vehicle * * * at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in 
excess of $750.” The intent of the statute is too plain to admit of 
more than a single interpretation. No single passenger-carrying 
automobile not excepted by statute may be purchased at a price in 
excess of $750, including the trade-in value of any vehicle(s) ex- 
changed as a part of the purchase price. While the act apparently 
contemplated the trade-in of a single used vehicle on the purchase of 
a single new vehicle, there would appear to be no legal objection to the 
exchange of more than one used vehicle in the purchase of a new one 
provided trade-in allowances on all used vehicles are reasonable and 
equal or exceed cash prices obtainable for them, and provided the 
price of the new vehicle including trade-in allowances on any or all 
used vehicles exchanged is not in excess of $750. Also, it has been 
held that the total price named in a contract is the contract price, any 
advantage to be derived by the Government by way of discount for 
prompt payment within a specified period being dependent upon a 
condition subsequent to the contract which may or may not be met by 
the Government. 16 Comp. Gen. 583. Hence, in determining the 
purchase or contract price for a new passenger-carrying vehicle, in- 
cluding the value of exchanged vehicle or vehicles, discount offered 
for prompt payment is not properly for consideration in determining 
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whether the bid price is within the statutory price limit. It is appar- 
ent that by deducting the transportation charge of $115 and combined 
excise tax in the amount of $45 from the gross price of $1,635 bid by 
the contractor for the two vehicles, the combined price of the two 
vehicles was brought within the statutory price limit of $1,500 for two 
passenger-carrying vehicles. However, the statutes limiting the price 
of passenger-carrying vehicles are applicable to the purchase of every 
single passenger-carrying automobile and this is true whether the 
purchase is made singly or in combination with other vehicles. 
Hence, the fact that a total price consisting of bids of different 
amounts for different vehicles may be within the statutory price limit 
for the total number of vehicles does not authorize the payment of 
any amount in excess of $750 for any single vehicle in the group in 
any event. 

From what has been said it is plain that the bid of Murphy Motors, 
Inc., offering the sedan at a price of $870, including trade-in allow- 
ance of $500 for the two used vehicles, and transportation charges pre- 
sumably in the amount of $57.50 for destination delivery was not 
properly for consideration, and its acceptance was in contravention 
of the statute. The only proper procedure would have been the accept- 
ance of the bid of the Murphy Motors, Inc., on the coupe, if actually 
the low bid as to that car, and the award of a contract for the sedan 
to the responsible low bidder submitting an offer within the statutory 
price limit inclusive of trade-in allowances. In the case of a low bid- 
der offering destination bid, only, in excess of $750, there would be 
proper for consideration the actual cost of transportation from point 
of origin to destination by the route and means most advantageous to 
the Government; 14 Comp. Gen. 82; 16 Comp. Gen. 210; id. 448. Also, 
when a bidder submits a bid inclusive of excise tax, but states upon the 
face of the bid the amount thereof and agrees to its deduction, there 
would be proper for consideration the deduction of the amount of the 
tax for the purpose of bringing the actual price within the statutory 
price limit. 

Upon the facts presented by the record, credit will be withheld in 
the accounts of the disbursing officer for the excess payment made to 
Murphy Motors, Inc., by reason of the erroneous method of computing 
allowable discount in connection with the purchase of the coupe. Also, 
credit will be withheld for the excess payment to the contractor for 
the sedan by reason of the erroneous method of computing allowable 
discount and likewise credit will be withheld in the amount of $40, 
the excess of the purchase price of the sedan over the maximum statu- 


tory price limit for passenger-carrying automobiles for Government 
use, 


81276™—38——39 
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(A-91470) 


TAXES—FEDERAL—SUGAR—CONTRACT PRICE ADJUSTMENT—TAX 
NOT PAID BY CONTRACTOR 


Where contract to furnish sugar for a price including “any Federal tax hereto- 
fore imposed,” provided that in case of subsequent imposition of tax and 
payment thereof by the contractor to the Government, the contract price 
would be increased accordingly, contractor, which is not a refiner of sugar 
and has not paid to the Government the tax on the manufacture or im- 
portation of sugar subsequently imposed by the act of September 1, 1937, 50 
Stat. 903, may not be paid any amount in addition to the contract price on 
the basis that the tax was passed on to it by the refiner by way of increased 
price. 


Acting Comptroller General Elliott to Lt. Col. M. T. Legg, United States Army, 
January 20, 1938: 


There has been received, by reference from the Chief of Finance, 
your second indorsement dated December 15, 1937, requesting de- 
cision whether payment is authorized on voucher transmitted there- 
with in favor of State Products Co. for $523.09, representing an 
amount equal to the tax imposed upon the manufacture or importa- 
tion of sugar under title IV of the act of September 1, 1937, Public, 
No. 414, in addition to the contract price for sugar delivered under 
purchase order No. 1270, contract No. W-626-qm-23535, dated 
August 24, 1987. Final action on the bill which became the said 
act was taken by the Congress on August 20, 1937, and the act was 
approved by the President and became effective September 1, 1937. 

On August 24, 1937, the contract here involved was executed 
whereby the State Products Co. agreed to furnish specified quanti- 
ties of beans and sugar to various United States Army posts. Among 
other things the contract provides: 

Prices set forth herein include any Federal tax heretofore imposed by the 
Congress which is applicable to the: material purchased under this contract. 
If any sales tax, processing tax, adjustment charge, or other taxes or charges 
are imposed or changed by the Congress after the date set for the opening of 
the bid upon which this contract is based and made applicable directly upon 
production, manufacture, or sale of the supplies covered by this contract, and 
are paid to the Government by the contractor on the articles or supplies herein 
contracted for, then the prices named in this contract will be increased or 
decreased accordingly, and any amount due the contractor as a result of such 
change will be charged to the Government and entered on vouchers (or in- 
voices) as separate items. 

After the effective date of the taxes, the claimant furnished cer- 
tain quantities of sugar and billed the Government in addition to 
the contract price for an amount equal to the taxes imposed under 
the above-mentioned act. In making payment for the sugar delivered 
the additional amount charged as tax was deducted and the contract 
price only was paid, Claimant contends that the additional amount 
charged is authorized by the provision of the contract quoted above 
and that no deduction should have been made, This contention 
can not be sustained, 
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It is admitted that the claimant is not the refiner of the sugar 
furnished and did not pay the tax to the Government. It is claimed 
that the refiner paid the tax on the sugar in question and that the 
amount thereof was passed on to the contractor in the way of in- 
creased price. That is not sufficient to authorize payment in this 
case. The contract provides for an increase in price only in case 
the additional taxes imposed “are paid to the Government by the 
contractor.” That is not the case here. The contractor did not pay 
the tax to the Government and that is a condition precedent to 
increasing the contract price on account of additional taxes. Under 
the circumstances, no additional payment is authorized on the 
voucher which will be retained in the files of this office. 


(A-90983) 


CONTRACTS — SPECIFICATIONS —INCLUSION OF PAY-ROLL STATIS- 
TICS, COST OF MATERIAL, ETC., REQUIREMENTS IN ABSENCE OF 
STATUTORY AUTHORITY—ACCEPTANCE OF LOW BID NOTWITH- 
STANDING BIDDER’S REFUSAL OF COMPLIANCE 


As the inclusion in advertised specifications of provisions relating to pay-rol¥ 
statistics, cost of materials, etc., necessarily tends to result in submission of 
higher bids, or to restrict competition, their inclusion is not authorized unless 
there exists specific statutory authorization therefor. 

The provisions of Procurement Division Cireular Letter No. 45, dated July 19, 
1934, relative to the reporting of pay-roll statistics, cost of materials, ete., 
and similar to provisions inserted in Form P. W. A. 51 construction contracts 
for purposes incident to the National Industrial Recovery Act program; and 
articles 17 and 19 of the standard form of construction contract relative to 
employees’ wages, etc., not being applicable to a contract for drydocking, 
cleaning, painting, and repairing a lighthouse tender, payable from regu- 
larly appropriated funds, an otherwise acceptable low bid may not be rejected 
merely because the low bidder refuses to comply with these employee require- 
ments of the specifications. 


Acting Comptroller General Elliott to the Secretary of Commerce, January 
21, 1938: 


Your letter of January 13, 1938, is as follows: 


The receipt is acknowledged of your decision of December 30, 1987 (A-—90983) 
which is in reply to this Department's letter of December 6 regarding bids re- 
ceived on October 18th for drydocking, cleaning, painting, and repairing the 
Lighthouse Tender Tulip. 

It appears that your decision is predicated on the requirements of the Act of 
June 30, 1936, 49 Stat, 2036, known as the Walsh-Healey Act. It was the Depart- 
ment’s understanding that the provisions of this Act were not applicable to the 
bids in question, and the same were not included in the advertisement or speci- 
fications. 

The lowest bid received under this proposal was that of the Tietjen & Lang 
Drydock Company in the total amount of $24,373.75. However, this company 
took exception to and did not agree to submit monthly reports to the Department 
of Laber as required by Procurement Division Circular #45 dated July 19, 1934, 
which was issued prior to the passage of the Walsh-Healey Act. It is therefore 
respectfully requested that the Department be advised whether the bid of the 
Tietjen & Lang Drydock Company may be considered in view of the fact that 
it does not agree to furnish the information required by the following paragraph 
of the specifications : 
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“The contractor will report monthly, and will cause all subcontractors to re- 
port in like manner, within five days after the close of each calendar month, on 
forms to be furnished by the Department of Labor, the number of persons on 
their respective pay rolls, the aggregate amount of such pay rolls, the man hours 
worked, and the total expenditures for materials. He shall furnish to the 
Department of Labor the names and addresses of all sub-contractors on the work 
at the earliest date practicable, provided that the foregoing shall be applicable 
only to work at the site of the construction project.” 

All bids received on this proposal are enclosed, with request that they be 
returned to the Department with your further decision in the matter. 


The invitation for bids, dated September 29, 1937—describing the 
work to be performed at location of bidder’s shipyard as consisting of 
drydocking, cleaning, painting, and repairing United States Light- 
house Tender 7'ulip—stipulated that the successful bidder would be 
required to execute the Standard Government Form of Contract 
for Construction and the Government reserved the right to reject any 
and all bids and to waive any and all informality in bids received. 

Since the work under the proposed contract was for “the construc- 
tion or repair of a public work” it was the proper subject of the 
standard form of construction contract. The Walsh-Healey Act of 
June 30, 1936, 49 Stat. 2036, which applies exclusively to supply con- 
tracts is not for application, as stated in my decision of December 
30, 1937. 

Article 17 of the standard form of construction contract, which con- 
tains the requirements of the Bacon-Davis Act of August 30, 1935, 
49 Stat. 1011, is not for application in the instant case for the reason 
that the place of performance could not be ascertained in advance of 
the bidding and, therefore, the work to be done falls within the ex- 
emption announced by the Department of Labor in Treasury Pro- 
curement Circular Letter No. 126, dated October 7, 1935—where the 
. work involved covers the construction or repair of ships or other mov- 
ables where the place of performance of the contract cannot be ascer- 
tained in advance of the bidding. Also, it would appear that article 
19 of said standard form of contract, containing requirements pur- 
suant to the act of June 13, 1934, 48 Stat. 948—“To effectuate the 
purpose of certain statutes concerning rates of pay for labor, by mak- 
ing it unlawful to prevent anyone from receiving the compensation 
contracted for thereunder * * *”—is not applicable to contracts 
of this character since there is not for inclusion therein any schedule 
of wage rates to be maintained, such as are contemplated by the 
Bacon-Davis Act, supra, and by similar statutory provisions. 

Accordingly, there is presented for consideration in your present 
submission the sole question whether the low and apparently other- 
wise acceptable bid of Tietjen & Lang Drydock Co. should be rejected 
because of its refusal to agree to furnish the information purported to 
be required by the provisions of Procurement Division Circular Let- 
ter No, 45, dated July 19, 1934, which are set forth in your above- 
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quoted letter. The circular letter in question is directed “To the Heads 
of All Departments and Establishments” and directs that the afore- 
mentioned provision be inserted in all formal contracts for Govern- 
ment construction work “pursuant to recommendation of the Secre- 
tary of Labor, and of the Federal Contract Board.” 

Since the inclusion in advertised specifications of such a provision 
necessarily tends to result in the submission of higher bids—based upon 
the contemplated expense incident to compliance therewith—or to 
restrict competition, the insertion of such a provision in a contract is 
not authorized unless there exists specific statutory authorization there- 
for. It is apparent that no authority for said Circular Letter No. 45 
may be found in the act of June 13, 1934, supra, as has been suggested 
informally, since under that act and the regulations prescribed pur- 
suant thereto no reports relative to the number of persons on pay rolls, 
the aggregate amount of pay rolls, man hours worked, or total expen- 
ditures for materials, are required to be made to the Department of 
Labor, and the requiring of such reports is clearly beyond the scope of 
the acts for the determination and maintenance of schedules of wage 
rates. Also, said Circular Letter No. 45 was issued by and, presum- 
ably, pursuant to authority purporting to be vested in the Director of 
Procurement, whereas the regulations prescribed under the act of 
June 13, 1934, were, as required by said act, promulgated by the Sec- 
retary of the Treasury and the Secretary of the Interior, jointly, Janu- 
ary 8, 1935, and were likewise amended March 29, 1937, as evidenced 
by Procurement Circular No. 232, dated May 11, 1937. Further- 
more, assuming for purposes of argument that authority for all pro- 
curement circular letters rested upon statutes pertaining to the deter- 
mination and maintenance of schedules of wage rates, its insertion in 
the present specifications, where such schedules are not involved, could 
serve no purpose authorized by law and would tend unnecessarily to 
increase the bid prices or to restrict competition. 

It appears that the provision set forth in said Procurement Circu- 
lar Letter No. 45 first appeared in substantially the same form in 
United States Government Form No. P. W. A. 51 construction con- 
tract, having been inserted therein by the Federal Emergency Ad- 
ministrator of Public Works pursuant to authority contained in title 
II of the National Industrial Recovery Act, 48 Stat. 195, 200, for pur- 
poses incident to the national recovery program. However, it is 
apparent that the inclusion of such a provision in construction con- 
tracts involving the expenditure of regularly appropriated funds, as 
distinguished from funds allotted by the Federal Emergency Admin- 
istrator of Public Works, is without statutory authority and, there- 
fore, is unauthorized. 

Accordingly, you are advised that the fact that the low and ap- 
parently otherwise satisfactory bidder refused to agree to the inclu- 














588 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


sion in the contract of the provision in question does not require or 
authorize acceptance of other than such low bid and the refusal to 
agree to such provision should, in the interest of the United States be 
waived as an informality. 

The papers are returned. 


(A-91233) 


ARMS AND AMMUNITION—PROCUREMENT OTHER THAN THROUGH 
WAR DEPARTMENT 


As the act of April 14, 1987, 50 Stat. 63, amending the act of March 3, 1879, 20 
Stat. 412, authorizes but does not direct the Secretary of War to furnish, 
upon request by the head of a department, etc., such arms and ammuni- 
titon as may be found necessary for the protection of public money and 
property, there is no objection to the purchase by the department or estab- 
lishment concerned of such arms and ammunition as will meet the needs 
of the Government in a particular instance where it is satisfactorily shown 
that the Secretary of War is not prepared to meet such needs. 


















pets wm General Elliott to the Secretary of Commerce January 21, 
1 . 


There has been received your letter of December 15, 1937, as 
follows: 





The Bureau of Fisheries of this Department requires, at various times during 
a fiscal year, shotgun shells and occasionally small caliber rifle cartridges to be 
used in the destruction of predatory birds and/or animals. 

For a number of years the necessary ammunition for this purpose has been 
purchased in the open market. Examples of such purchases may be found on 
the following vouchers: 


Bu. Vo. No, D/O Vo. No. Date paid 


See | 





4/23/1924 | C. E. Molster.._....- 
276681 290900 5/15/1926 | C. E. Molster......-- 80005 
288140 340094 4/12/1927 | C. E. Molster_.-...-.- 80005 
302516 414486 5/15/1928 | C. E. Molster.._....- 80005 
314669 47796 3/18/1929 | C. E. Molster._..-_-- 80005 
320908 10130 8/12/1929 | C. E. Molster.._--._- 80005 
335902 11029 7/28/1930 | C. E. Molster.._----- 80005 
354202 11928 8/10/1931 | C. E. Molster..---._. 80005 
374480 12932 8/16/1932 | C. E. Molster_._.-.-- 80005 
392279 5341 8/4/1933 | C. E. Molster...--~-- 80005 
422546 95645 7/19/1935 | G. F. Allen....-..-.. 108100 


















On August 20, 1937, the Bureau of Fisheries received Notice of Exception from 
the Audit Division of the General Accounting Office regarding Bureau of Fish- 
eries Voucher No. 425451; D/O Voucher No. 404901, paid September 30, 1935, by 
Mr. G. F. Allen, Symbol 108-100, at which time instructions were immediately 
issued to the field employees of the Bureau of Fisheries that effective at once 
all arms and ammunition for official use must be procured through proper 
channels—from the War Department. 

The above referred-to Notice of Exception was in connection with an open 
market purchase of two boxes of 12 gauge shotgun shells which were purchased 
locally by the Acting Superintendent of the Tupelo (Mississippi) Station of the 
Bureau of Fisheries for “killing kingfishers, snakes, and other enemies to fish,” 
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from the appropriation “Propagation of Food Fishes,” Public, No. 22, 74th 
Congress, approved March 22, 1935. The pertinent portion of the exception 
stated, “* * * It is assumed that the.protection in this case was of food 
fishes in the waters of the United States, and it has been held that any property 
owned by an instrumentality of the Government is ‘property’ within the mean- 
ing of the Act of March 3, 1879, 20 Stat. 412, authorizing and directing the 
Secretary of War to issue arms and ammunition to the head of any department 
for the protection of public property. 15 Comp. Gen. 485. In the absence of 
a showing of an emergency that would not permit the delay necessary to obtain 
such ammunition from the War Department, and in the absence of specific 
statutory authority for the purchase, the Act of March 3, 1879, supra, must be 
held applicable to this purchase. 4 Comp. Gen. 606.” 

Due to the long-standing practice of the Bureau of Fisheries of purchasing in 
the open market small quantities of ammunition for the destruction of predatory 
birds and animals, the fact that immediately upon receipt of the above referred-to 
Notice of Exception the Bureau of Fisheries took the necessary steps to insure 
against the continuation of open market purchases of ammunition, and the fact 
that prior purchases have not been objected to by your office, it is requested that 
all such purchases, prior to August 20, 1937, the date the above referred-to 
exception was received by the Bureau of Fisheries, be allowed by your office. 

In view of the above suspension, this office placed an order with the War 
Department, Chief of Ordnance, for one case of 12 gauge shotgun shells, No. 6 
shot, long range load, and one case 20 gauge shells No. 6 shot, long range load. 
On receipt of this order, the War Department advised this office in letter dated 
October 12, 1937, “* * * The War Department stocks only 12 gauge shotgun 
shells loaded with #4, #6, and #7% chilled shot of standard load. No long 
range load of either the 12 or 20 gauge can be supplied by the War Department. 
The bill of lading and purchase order are being retained in this office pending 
further instructions.” 

The necessity for long range shotgun shells is due to the fact that the ammuni- 
tion is purehased for the purpose of destroying predatory birds at fish hatcheries. 
These birds include fish hawks, kingfishers, herons, cranes, etc., which cause the 
loss of thousands of fish annually. They frequent the ponds almost daily and 
soon become very wary, staying out of ordinary gun-shot range. They pay no 
attention to the employees who are working at the station as long as the latter 
do not approach too closely. However, by the use of long range ammunition it 
is usually possible to kill these predators without the necessity of assigning a 
man to stalk them. It is much cheaper to purchase the long range ammunition 
than to take a man from his regular duties and assign him to the job of hunting 
down these birds. 

The provisions of the Act of March 3, 1879, 20 Stat, 412, referred to in the 
General Accounting Office exception was amended April 14, 19387 [Pub. 30], to 
read as follows: 

“That upon the request of the head of any department or independent agency 
of the Government, the Secretary of War be, and he is hereby authorized to issue 
arms, suitable accouterments for use therewith, and ammunition whenever they 
may be required for the protection of the public money and property, and they 
may be delivered to any officer of the department or independent agency, to be 
accounted for to the Secretary of War, and to be returned when the necessity for 
their use has expired.” 

In view of this amendment which authorizes but does not direct the Secretary 
of War to issue arms and ammunition upon the request of the head of any 
department, your decision is respectfully requested as to whether or not this 
Department is correct in its opinion that since the War Department could not 
furnish suitable ammunition, the language of the Act would not prohibit the 
Bureau of Fisheries from purchasing the necessary ammunition in the open 
market. 


An explanation as to the necessity for the purchase of the ammuni- 
tion having been received with the reply to exception dated Septem- 
ber 25, 1937, voucher 404901, accounts of G. F. Allen, chief disbursing 
officer, was passed for credit and the disbursing officer was so notified 
under date of October 8, 1937, 
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The practice of the Bureau of Fisheries of purchasing in the 
open market, small quantities of ammunition for the destruction of 
predatory birds and animals appears to have been permitted to con- 
tinue for many years without being questioned by this office. While 
this fact would not in itself preclude the disallowance of credit for 
payments made contrary to law, but, in view of the circumstances 
here appearing such payments made prior to August 20, 1937, will 
not be further questioned if otherwise correct. 

The act of March 3, 1879, 20 Stat. 412, as amended by the act of 
April 14, 1937, Public, No. 30, 50 Stat. 63, is no longer mandatory 
in that it now authorizes but does not direct the Secretary of War 
to furnish such arms and ammunition as may be found necessary 
for the protection of public money and property. Therefore, when 
it is satisfactorily shown that the arms or ammunition which the 
Secretary of War is prepared to furnish will not meet a particular 
need of the Government, this office will not be required to object 
to the purchase by the department or establishment concerned of 
such arms and ammunition as will meet the need in the particular 
instance, if funds otherwise are available therefor. 


(A-91508) 


EMPLOYEES’ COMPENSATION COMMISSION—DISABILITY COMPEN- 
SATION—JURISDICTION AND EVIDENCE REQUIREMENTS 


Findings of facts and decisions of the United States Employees’ Compensation 
Commission not being subject to review by the General Accounting Office 
in the absence of fraud or mistake in mathematical calculation, the man- 
ner in which determinations are made by the Commission will not be 
questioned provided such competent evidence is furnished thereunder as 
will make possible a proper audit to determine that no unlawful payments 
have been made. 

While there is no authority in the General Accounting Office to question a gen- 
eral determination of the United States Employees’ Compensation Com- 
mission as to when disability compensation payments are to commence in 
the case of injured security wage workers, nevertheless there will be re- 
quired such evidence in connection with these payments as is necessary 
to a proper audit and determination that the payments made are not in 
violation of the statutory inhibition against payment of such compensation 
during the first three days of disability. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, January 21, 1938: 


Your letter of November 13, 1937, is as follows: 


Reference is made to Notices of Exceptions on D. O. Voucher Nos, 2027044, 
2036388, 2037144, 2079695, and 2099035, June 1 to 10, 1937, accounts of G. F, 
Allen, symbol 39-01-56, appropriation 026079 Emergency Relief Employees’ Com- 
pensation Fund 1987; and D. O. Voucher No. 2380, July 1 to 10, 1937, accounts of 
G. F. Allen, symbol 39-01-56, appropriation 026089 Emergency Relief Employees’ 
Compensation Fund 19388. 

‘The Audit Division of the General Accounting Office apparently is under the 
impression that the date on which an injury occurs shall not be counted as 
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the first day of disability. This impression is incorrect. The first day on which 
an injured employee loses any pay by reason of disability resulting from the 
injury is properly counted as the first day of disability. There is no uniform 
practice among Federal establishments in the matter of terminating pay when 
an employee becomes incapacitated as the result of an injury. Regulations of 
the Works Progress Administration are such that employees engaged on relief 
work are paid for a full day on the date of injury. It may be stated generally 
that the practice in other Federal establishments is just the opposite, par- 
ticularly when the injured person is employed on an hourly or per diem basis, 
or where such employee is not entitled to leave of absence with pay. Many 
of the Commission’s Works Progress Administration beneficiaries are employed 
under Federal establishments, 

It is requested that appropriate instructions be issued to your Audit Division 
explaining that the payment of compensation for the fourth day following the 
date of injury is not evidence of an erroneous payment, and that such payment 
should be accepted without further question if otherwise in proper order. 

You are further advised that this same question has been raised recently on 
quite a number of the Commission’s vouchers but an explanation has been 
forwarded in the routine manner through the Division of Disbursements. In 
view of the increasing number of exceptions in this particular, this letter is 
directed for your attention. 


Section 2 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, provides as follows: 

That during the first three days of disability the employee shall not be 
entitled to compensation except as provided in section nine. No compensation 
shall at any time be paid for such period. 

Section 32 of the same act, 39 Stat, 749, authorizes the Commission 
to make necessary rules and regulations for the enforcement of the 
act. Under such authority the Commission, on July 15, 1935, as 
amended April 1, 1936, promulgated the following regulations gov- 
erning security wage workers: 

67. In computing the period for which compensation on account of disability 
is to be paid locally, do not in any case include the first 3 calendar days of 
disability on which pay is lost. 

68. It is understood in all Works Progress Administration injury cases that 
the injured employee will be paid his regular wage in full for the date of 
injury. The waiting period will be the first 3 days of disability after pay 
has stopped, regardless of whether or not the injured employee may have nor- 
mally been scheduled to work on such days. The period for which compensation 
may be paid will not in any case commence until the fourth day after the 
date on which the pay stopped, and the 3 intervening calendar days will be 
the 3-day waiting period required by law. 

The rates of pay stated on the vouchers listed in your letter indi- 
cate the beneficiaries were security wage workers and as such, though 
they may have been employed on projects prosecuted by the regular 
establishments of the Government with emergency funds, were sub- 
ject to Works Progress Administration regulations. Payment to an 
injured person for the balance of the day or shift on which the 
disability accident occurs is directed in the note under section 16 of 
Works Progress Administration Bulletin No. 18, dated June 27, 1935. 

The exceptions to the payments to the individuals on the vouchers 
were predicated upon the fact that the record indicates payment had 
begun less than 3 days from the date of injury, or before comple- 
tion of the 3-day waiting period required by the statute and regula- 
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tions. While it is conceded that payment of disability compensation 
for the fourth day following the date of injury (counting the date 
of injury as the first day) is not conclusive evidence of an erroneous 
payment, it cannot be denied, in view of the provision in the regula- 
tions for payment to the injured security wage worker of his regular 
wage in full for the day of injury, that such record does not conclu- 
sively establish that such payment was lawful, that is, that for the 
first 3 days of disability no payment was made. 

The act of June 5, 1924, 43 Stat. 389, provides that in the absence 
of fraud or mistake in mathematical calculation the finding of facts 
and the decisions of the Commission shall not be subject to review 
by this office if supported by competent evidence. This office is not 
concerned as to how the determinations of the Commission are made 
provided such competent evidence is furnished as will make possible 
a proper audit to determine that none but lawful payments have been 
made and no fraud or errors in calculation are indicated on the 
voucher representing such payments. The statute and regulations 
contain a specific inhibition against payment of disability compensa- 
tion during the first 3 days of disability. It is the duty and respon- 
sibility of this office in the audit of accounts to determine upon the 
information on the pay-roll voucher, or otherwise furnished with the 
accounts that the statutory inhibition has not been violated. If the 
pay-roll record is complete, or there is shown a period of at least 3 
days between date of injury and date payment of disability com- 
pensation begins, such determination may be made without additional 
information. In the cases here involved the pay-roll record, showing 
only 2 days interval between date of injury and date payments began, 
coupled with the provisions of the regulations, implies that disability 
‘compensation was paid before the expiration of the prescribed 3-day 
waiting period in contravention of the act and the regulations issued 
pursuant thereto, Consequently a question arises as to the legality or 
correctness of the payments under the law and this office, being re- 
quired by law to determine the legality of expenditures of appropri- 
ated funds independently of the administrative office, may not accept 
the unsupported conclusions of the administrative officers as to the 
correctness or legality of the payments in question. Hence, this office 
is required to call for such additional evidence or explanation as may 
appear necessary to enable a final audit of the vouchers. . 

I am unable to understand why there is not, as stated by you, or 
cannot be, a uniform practice among the Federal establishments in 
the matter of terminating pay when an employee becomes incapaci- 
tated as the result of an injury. An employee not entitled to leave of 
absence with pay who is injured in the performance of his work must 
have worked some part of the day on which injured and consequently 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 593 


is entitled as a matter of right to his regular wage for at least that 
portion of that day. Furthermore, the general rule of law is that 
the day of an act from which a future time is to be ascertained is to 
be excluded. Section 2 of the act of September 7, 1916, 39 Stat. 
743, provides that no compensation shall be paid during the first 3 
days of disability, which considered in the light of the general rule 
of law together with section 8 of the act, supra, reasonably justifies 
the conclusion that the day of injury is to be excluded and that dis- 
ability compensation is to begin on the fourth day after the date 
of injury. But be that as it may, if the present administrative practica 
is to continue, the lack of uniformity in this respect makes it the more 
obvious that there should be information on the pay rolls as to whether 
payment of the regular wage had or had not been paid in those cases 
where disability compensation has been paid before the fourth day 
after date of injury. , 

In the circumstances it must be apparent that there must be upheld 
the action taken in the audit of the vouchers in the absence of evidence 
rebutting or explaining the pay-roll records and that in the future 
there must be required the furnishing with the vouchers in all such 
cases such information as will constitute a proper basis for the com- 
putation of the earnings of the beneficiaries, 


(A-91733) 


STATES—FEDERAL AID—SOCIAL SECURITY ACT ALLOTMENTS—USE 
AND DISPOSITION OF FUNDS 


Federal funds granted to the States under parts 1 and 2 of title V of the Social 
Security Act, 49 Stat. 620, held by the States in trust fund accounts for 
segregation purposes and which become bona fide State funds by reason of 
expenditures of State funds in required amounts, may be used thereafter as 
the States may decide, irrespective of whether they remain in such trust 
fund accounts or otherwise, but there is for administrative consideration 
whether, in order to avoid confusion with new allotments, the funds should 
not be transferred to some other State controlled account. 


Acting Comptroller General Elliott to the Secretary of Labor, January 21, 1938: 
Your letter of January 6, 1938, is as follows: 


As a means of equalizing expenditures from State and local matching funds 
and from funds granted to the States by the Federal Government in accordance 
with parts 1 and 2 of title V of the Social Security Act (Act of August 14, 1935, 
ce. 531, 49 Stat. 620, U. S. code, ti. 42, sec. 301 ff.), the Children’s Bureau of this 
Department advised official State agencies that they are entitled at the end of 
each quarter to transfer to State funds from the so-called “trust fund accounts,” 
composed of Federal grants-in-aid to the States, the difference between “one- 
half of the total sum expended during each quarter” in carrying out their plans 
and the amount actually obligated during such quarter from “trust fund 
accounts.” 

In connection with the administration of the New York State plans for maternal 
and child-health services and services for crippled children, approved under the 
provisions of parts 1 and 2 of title V of the Act, the Director of the Budget of 
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the State of New York has requested that your opinion be obtained upon the 
question of whether or not the funds accrued to the State through equalization 
on the basis of one-half the total cost, may be included in subsequent plans for 
expenditure by the State without the requirement of further matching of such 
funds by corresponding expenditures from State funds. 

For the fiscal years 1936 and 1987 there has accrued to New York State through 
this equalization procedure a credit from Federal funds amounting to $67,022.83 
under plans for maternal and child-health services, and $75,864.36 under plans 
for services for crippled children, or a total of $142,887.19. Of this total, the 
State has transferred to the general funds of the State of New York a total of 
$79,149.69 and transfer of the balance, or $63,737.50, has been deferred pending 
decision on the question referred to above. 

There are three methods of disposing of such funds which the Children’s Bureau, 
acting upon the advice of the Solicitor of the Department, has permitted the 
States to follow. These methods are as follows: 

1. Actual transfer of such funds to the general funds of the State. 

2. Not to transfer such funds to the general funds of the State but to retain 
them in the “trust fund account” and to include them in subsequent plans as 
funds to be used for matching further requests for Federal grants-in-aid. 

8. Not to transfer such funds to the general funds of the State but to include 
them in subsequent plans without regard to further matching by proposed 
expenditures from State funds. 

The first method evolved out of the practice of most States of depositing Fed- 
eral grants-in-aid for maternal and child health and crippled children’s services 
in special accounts separate from State or local funds brought within the State 
plans and to disburse these funds separately. Separate accounts rather than 
pooled accounts were established because of the impossibility under the laws 
and procedures of most States of depositing Federal, State, county, and other 
local or privately contributed funds in pooled accounts and making disburse- 
ments therefrom. Impossibility of maintaining uniformity in the development 
of the various phases of planned programs resulted, in some States, in larger 
expenditures being made from State or local funds than from the “trust fund 
accounts” composed of funds granted to the States by the Federal Government. 
In other States the rate of expenditures from the “trust fund accounts” was 
greater than that from State and local funds. In order to bring these expendi- 
tures into balance the States at first were permitted to transfer funds from one 
accdunt to the other at the end of each quarter. 

It was soon found that the first procedure indicated above was not entirely 
adaptable to the fiscal procedures of a number of States. In some States it was 
found that such transfers could not be made in the absence of special statutory 
authority, in others it was found that transfers from the “trust fund accounts” 
- could only be made into the States’ general funds, and that they could not there- 
after be devoted to the purposes of maternal and child health and crippled chil- 
dren’s programs without reappropriation. To meet this situation the second and 
third methods referred to above were suggested to the States. 

The important feature common to each of the three methods of procedure with 
which we are here concerned is that they effect an ultimate equalization of 
expenditures of funds provided by the States and by the Federal Government 
and that each method provides assurance against the use of more Federal funds 
than of State and local funds. Thus, these methods of equalization appear to be 
consonant with the fundamental requirement of sections 504 (a) and (b) and 
514 (a) and (b) of the Social Security Act that Federal grants-in aid shall be 
used to pay not more than one-half the cost of carrying out State plans. 

Your opinion is respectfully requested upon the question of whether or not 
the State of New York may properly follow any of the three methods of dis- 
posing of the funds which have accrued to it in the manner indicated above, 
provided, of course, that such procedure is in acordance with the law of that 
state. 

If you desire any additional information with regard to these procedures, I 
shall be glad to furnish it, or to arrange for a representative of this Department 
to confer with you. 


Sections 502 and 504 of the Social Security Act, 49 Stat. 629 and 
630, provide: 


Seo. 502. (a) Out of the sums appropriated pursuant to section 501 for each 
fiscal year the Secretary of Labor shall allot to each State $20,000, and such 
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part of $1,800,000 as he finds that the number of live births in such State bore 
to the total number of live births in the United States, in the latest calendar 
year for which the Bureau of the Census has available statistics. 

(b) Out of the sums appropriated pursuant to section 501 for each fiscal year 
the Secretary of Labor shall allot to the States $980,000 (in addition to the 
allotments made under subsection (a)), according to the financial need of each 
State for assistance in carrying out its State plan, as determined by him after 
taking into consideration the number of live births in such State. 

(c) The amount of any allotment to a State under subsection (a) for any 
fiscal year remaining unpaid to such State at the end of such fiscal year shall 
be available for payment to such State under section 504 until the end of the 
second succeeding fiscal year. No payment to a State under section 504 shall 
be made out of its allotment for any fiscal year until its allotment for the 
preceding fiscal year has been exhausted or has ceased to be available. 

Sro. 504. (a) From the sums appropriated therefor and the allotments avail- 
able under section 502 (a), the Secretary of the Treasury shall pay to each 
State which has an approved plan for maternal and child-health services, for 
each quarter, beginning with the quarter commencing July 1, 1935, an amount, 
which shall be used exclusively for carrying out the State plan, equal to one- 
half of the total sum expended during such quarter for carrying out such plan. 

(b) The method of computing and paying such amounts shall be as follows: 

(1) The Secretary of Labor shall, prior to the beginning of each quarter, 
estimate the amount to be paid to the State for such quarter under the pro- 
visions of subsection (a), such estimate to be based on (A) a report filed by 
the State containing its estimate of the total sum-to be expended in such quarter 
in accordance with the provisions of such subsection and stating the amount 
appropriated or made available by the State and its political subdivisions for 
such expenditures in such quarter, and if such amount is less than one-half 
of the total sum of such estimated expenditures, the source or sources from 
which the difference is expected to be derived, and (B) such investigation as 
he may find necessary. 

(2) The Secretary of Labor shall then certify the amount so estimated by 
him to the Secretary of the Treasury, reduced or increased, as the case may be, 
by any sum by which the Secretary of Labor finds that his estimate for any 
prior quarter was greater or less than the amount which should have been 
paid to the State for such quarter, except to the extent that such sum has been 
applied to make the amount certified for any prior quarter greater or less than 
the amount estimated by the Secretary of Labor for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the Division of 
Disbursement of the Treasury Department and prior to audit or settlement by 
the General Accounting Office, pay to the State, at the time or times fixed 
by the Secretary of Labor, the amount so certified. 

(c) The Secretary of Labor shall from time to time certify to the Secretary 
of the Treasury the amounts to be paid to the States from the allotments avail- 
able under section 502 (b), and the Secretary of the Treasury shall, through 
the Division of Disbursement of the Treasury Department and prior to audit 
or settlement by the General Accounting Office, make payments of such amounts 
from such allotments at the time or times specified by the Secretary of Labor. 


It is assumed from your submission that the so-called “trust fund 
accounts” are accounts or deposits made in the name of and subject 
to the control of the proper State officials for the purpose of segre- 
gating the Federal funds from other State funds. When the State has 
so established its right to such funds by showing an expenditure of 
twice the amount of such allotments they become to all intents and 
purposes State funds and may be used in any manner authorized by 
the State laws whether such use is for matching other grants to the 
State or for other State expenditures and irrespective of whether 
they remain in such trust fund account or otherwise. It would appear 
preferable, when such a condition has been established and in order 
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to avoid confusion with new allotments, that such funds be transferred 
from the trust fund account either to the general funds of the State 
or to some other account subject to State expenditure, but this is pri- 
marily a matter between the State and your Department. 

Your submission is answered accordingly. 


(A-91852) 


PROJECTS —FUNDS— ALLOCATIONS CONDITIONED ON PROPERTY 
ACQUISITION—EXPENDITURES PRIOR TO TITLE TRANSFER 


Where the President’s approval of a project is on the condition that “No ex- 
penditure of Federal funds * * * will be made until easements or rights- 
of-way have been obtained from the owner for all work on private prop- 
erty,” and the municipality involved has not acquired title to, or an ease- 
ment or right-of-way in, the project property, there is no authority for the 
expenditure of Federal funds on the project, notwithstanding the city is in 
possession of the property under a sale agreement with the owner. 


Acting Comptroller General Elliott to the Secretary of the Treasury, January 
22, 1938: 
There has been received a letter of January 10, 1938, from the Com- 
missioner of Accounts and Deposits, Treasury Department, relative to 
official project 165-21-4187, Syracuse, Onondaga County, N. Y., as 


follows: 

There is attached hereto, for your consideration in the determination of its 
acceptability, a certified copy of option granted to the city of Syracuse by the 
Onondaga Orphans Home, supported by a certification from the Deputy State 
Administrator, Works Progress Administration, New York State, together with a 
certified copy of the opinion of the Corporation Counsel of the city of Syracuse, 
Department of Law, indicating that the city has taken possession of the property 
involved in the prosecution of official project 165-21-4187, presidential letter 5890, 
‘also supported by a certification from the Deputy State Administrator, 

It is respectfully requested that this office be advised promptly concerning the 
acceptability of the documentary evidence in question, inasmuch as it is the 
desire of the New York Works Progress Administration to commence this project 
as soon as possible. 

While the concern of the Treasury in the matter is not stated either 
in this letter or in a prior letter of January 3, 1938, also from the office 
of the Commissioner of Accounts and Deposits of your department 
relating to the same matter, it is assumed questions have arisen as to 
encumbering Federal funds for the prosecution of work under the 
project in question for consideration by the Treasury under Executive 
Order No. 70384 of May 6, 1935, and the matter will be considered 
accordingly. 

The option referred to in the quoted letter appears to be an offer 
of December 27, 1937, of the Onondaga Orphans’ Home, whereby the 
home agrees to sell and convey certain lands to the city of Syracuse 


for street purposes and to pay that city a stipulated sum of money in 
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consideration that the city will compromise, cancel, and release certain 
taxes theretofore assessed against certain property of the said 
Onondaga Orphans’ Home. The offer also provides that the city may 
enter into possession of the premises imniediately upon its acceptance 
by the common council. Action appears to have been taken by the 
common council on December 27, 1937, subject to the approval of the 
Board of Estimate and Apportionment of the city, which approval 
appears to have been given December 28, 1937. 

Apparently the property, which it is understood is required for the 
proper prosecution of the project, has not yet been conveyed to the 
city pursuant to the accepted offer. It is reported, however, in a 
letter of January 7, 1938, from the corporation counsel of Syracuse, 
that the city has taken possession of the land and that “there remains 
only the routine work of examining the title and formally carrying 
out the terms of the offer and acceptance.” In the circumstances 
there is for consideration whether Federal funds may be used on the 
project based on the accepted offer and the fact that the city has taken 
possession of the property thereunder, notwithstanding title to the 
property remains in the private owner. 

The records of this office show that the approval of the project by 
the President in letter of February 6, 1937, No. 5890, was subject to 
the condition, among others, that “No expenditure of Federal funds 
for this project will be made until easements or rights-of-way have 
been obtained from the owner for all work on private property.” 

This stipulation constitutes a condition precedent which must be 
complied with before any Federal funds may be expended in the 
prosecution of the project. Such condition was imposed by the Presi- 
dent in accordance with the law under which the project was approved 
and may not be waived. 

In the present matter since the negotiations between the Onondaga 
Orphans’ Home and the city of Syracuse have not reached the point 
where title to the property in question has been transferred from pri- 
vate ownership to the public ownership of the city, said property 
must be considered as still in private ownership, and the fact that 
the city may have taken possession of the property under the option 
may not be considered as exercising the rights under an easement or 
right-of-way as contemplated by the condition, supra. In the cir- 
cumstances it must be held that unless and until easements or rights- 
of-way have been obtained from the owner of private property in- 
volved, or the title to said property is vested in the city, there is no 
authority of law for the expenditure of any Federal funds for the 
prosecution of the project in question. 
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(A-90181) 


CONTRACTS—MISTAKES—BIDS—ALLEGATION AFTER ACCEPTANCE IN 
GOOD FAITH—BIDDER’S CLAIM FOR ADDITIONAL AMOUNT AFTER 
PERFORMANCE 

Where error in bid to furnish supplies was not alleged until after its acceptance 

in good faith and the Government invitation for bids was clear and un- 
ambiguous and there was nothing on the face of the bid to suggest error, 
and the contracting officer had no means of knowing the intended bid was 
other than as stated, the error was not mutual and there is no authority 
for payment of any amount in addition to the bid price, the circumstance 
that the contracting officer required the bidder to furnish the supplies in 
accordance with its accepted bid and advised it of its right to file a claim 
for any additional compensation thought to be due not operating to give 
bidder a right to any additional payment. 


Acting Comptroller General Elliott to the B-D-R Engineering Corporation, 
January 25, 1938: 

Your letter of December 7, 1937, requests review of settlement No. 
0520285, dated December 3, 1937, which disallowed your claim for 
$172.16 representing the amount alleged to be due by reason of error 
in bid for furnishing certain steel window sash to the Treasury De- 
partment, State Procurement Office, Missouri. 

It appears that under date of April 15, 1937, the State Procurement 
Office of the Treasury Department, Jefferson City, Mo., advertised 
for bids to be opened April 22, 1937, for three items of steel window 
sash. Your bid for the three items in the amount of $279.84, being 
the lowest received, was accepted April 24, 1937, and purchase order 
No. 51732 issued the same date. By letter of April 28, 1937, you 
advised the State procurement officer that an error had been made in 
your bid but that no explanation could be made as to how the error 
occurred and requested permission to withdraw your bid. This re- 
quest was refused, you were required to furnish the material which 
was paid for at the bid price and your claim for the additional sum 
of $172.16 was disallowed. 

In your request for review you state in part as follows: 

Upon receipt of your purchase order we examined our files and found that 
throngh an error our bid read $279.84 instead of $479.84 and immediately called 
Mr. Minogue, State procurement officer of Missouri and explained the fact that 
we had made an error in our submission bid. 

Mr. Minogue acknowledged the fact that our bid was entirely out of line 
from other bids received on competitive materials and further advised that if 


we went through with this contract our claim would be honored for the differ- 
ence between our cost and selling price. 


The question is not whether you made an error in your bid but, 
whether, nevertheless, a legal and valid contract was formed by the 
acceptance of your bid. The specifications for the material required 
in this case were clear and unambiguous. The purchasing officer had 
no means of knowing that your intended bid was other than as stated 
in your offer as there was nothing on the face of the bid indicating 
error. He was justified in assuming you had bid exactly what you in- 
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tended to bid. Acting for the Government he accepted your bid in 
good faith before you notified him of the error in bid and you knew 
or should have known that in the absence of fraud, bad faith, or 
other circumstance vitiating the transaction, the acceptance of a bid, 
or an offer, forms a valid and binding contract fixing the obligations 
and rights of the parties insofar as a unilateral mistake is concerned. 
The acceptance vested in the United States the right to have perform- 
ance strictly in accordance with the contract terms, and no officer of 
the Government has authority to divest the Government of such a 
vested right or to allow compensation for performance in an amount 
greater than that agreed upon in the contract. See Brawley v. United 
States, 96 U. 8. 168; Simpson v. United States, 172 U. S. 372, 379; 
Plumley v. United States, 226 U. S. 545; Pacific Hardware Company 
v. United States, 49 Ct. Cls. 327; Bausch ‘cd Lomb Optical Company v. 
United States, 78 Ct. Cls. 584; United States vy. American Sales Cor- 
poration, 27 Fed. (2d) 389, affirmed 32 td. 141, certiorari denied, 280 
U. S. 574. 

The circumstance that the purchasing officer required you to furnish 
the supplies in accordance with your accepted bid and advised you 
of your right to file a claim for any additional compensation thought 
to be due, could not operate to give you a right to any amount in 
addition to the contract price. He was duty bound to require such 
performance just as you were duty bound to perform and as he had 
no authority to determine or settle your claim for additional pay- 
ment—that being a matter reserved by law to this office and the 
courts—he could only demand delivery of the supplies and advise 
you that a claim could be submitted for the amount alleged to be due. 
He had no authority to, and so far as the record shows, did not advise 
you that such claim would be allowed. 

Since the mistake was not mutual and was not alleged until after the 
bid had been accepted in good faith, and since the bid price has been 
paid for the material delivered, there is no legal basis for payment 
of any amount in addition thereto. See 17 Comp. Gen. 452, and 
decisions there cited. 

Accordingly, the disallowance must be and is sustained. 


(A-91675) 


CONTRACTS — MISTAKES — BIDS— ALLEGATION OF ERROR UNSUP- 
PORTED PRIOR TO BID ACCEPTANCE 


Where, at the opening of bids, the low bidder’s representative claimed an error 
had been made in the bid but did not submit either proof of errer or ex- 
planation as to how the alleged error occurred and there was nothing before 
the contracting officer at time of acceptance to show conclusively that the 
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bid was not as intended or that the allegation of error was not merely to 
avoid the consequences of an ill-advised bid—a mere difference in price not 
being sufficient for this purpose—the bidder, who under the circumstances 
might have been entitled to release from liability because of refusal to per- 
form, having performed the contract, may not be paid any amount in addi- 
tion to the bid price notwithstanding the explanation after acceptance of the 
bid that the alleged mistake resulted from stenographic error. 


Acting Comptroller General Elliott to The Paper Service Co., January 25, 
1938 : 

Your letter of October 26, 1937, requests review of settlement dated 
October 18, 1937, which disallowed your claim for $32.40 alleged to 
be due by reason of error in bid on 36 cases of toilet paper delivered 
to the Veterans’ Administration Facility, Hines, Ill., under your pro- 
posal dated March 19, 1937, accepted March 24, 1937. 

It appears that under date of March 17, 1937, the Veterans’ Ad- 
ministration Facility, Hines, Ill., advertised for bids to be opened 
March 24, 1937, for the delivery, f. o. b. Hines, Ill., of two kinds 
of toilet paper. Your bid to furnish 36 cases of toilet paper, Bi-fold, 
414 by 534 inches, 800 sheets to package, 125 packages to case, for 
use in Onliwon cabinets, for $4 a case, total $144, being the lowest bid 
received, was accepted and purchase order was issued March 24, 1937. 
It appears further that a representative of your firm was present when 
the bids were opened and alleged that an error had been made in 
your quotation but no proof of error was submitted at that time 
and no statement appears to have been made at the time as to how 
the alleged error was made or what you intended to bid. 

After you received the order for the toilet paper in question you 
stated that due to a stenographic error you quoted a price of $4 
a case instead of $4.90. Thereafter you delivered the toilet paper, 
the bid price was paid and your claim for the additional sum of $32.40 
‘was disallowed in the aforesaid settlement. 

In your request for review you state that the cost to you for the 
toilet paper was $4.51 per case and that obviously you did not intend 
to furnish it below cost; that, as stated above, you called attention of 
the contracting officer to your mistake in your quotation at the tima 
of opening of bids; and that the contracting officer recommended the 
allowance of your claim as the price alleged to have been intended was 
lower than any of the other bids received. It is noted that the paper 
purchased by you at $4.51 per case was not purchased until after your 
bid had been accepted. The fact that, after receipt of the order, you 
paid $4.51 per case for paper is no proof that your previous offer to 
furnish paper to the Government at $4 per case was not as intended. 

It is not sufficient in cases where bids are opened and the amounts 
of all the bids disclosed, that the low bidder merely allege error in 
its bid in order to be relieved of furnishing the supplies or materials 
on which it has bid. In order to obtain relief in such cases there 
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should be an immediate submission of such proof and explanation as 
to leave no room for doubt that a bona fide mistake was made and 
how it occurred. The mere fact that your bid was some 20 percent 
or 25 percent lower than the next higher bid received is not of itself 
sufficient evidence that you made a mistake on your quotation. At 
the time your bid was accepted there was nothing before the con- 
tracting officer to show conclusively that the bid was not as intended 
or that the allegation of error was not merely to avoid the conse- 
quences of an ill-advised bid. If a mistake was made it was due 
solely to the lack of proper care on your part, the mistake not being 
induced by, or in any way contributed to by the Government. 

While the facts in this case might have warranted releasing you 
from your bid if you had refused to perform (Moffett v. Rochester, 
178 U. S. 373; 9 Comp. Gen. 160), since you elected to perform the 
contract instead of refusing to perform because of mistake, you can- 
not be paid any amount in addition to the bid price. American 
Water Softener Company v. United States, 50 Ct. Cls. 209. 

The fact that you may have been induced, through a statement 
made by an officer or employee of the Government to make delivery 
of the supplies and then to file a claim for the difference between your 
bid price and your intended bid price with an inference that you 
would be paid an additional amount, does not affect the legal rights 
and obligations under the contract. Since you elected to make deliv- 
ery and have been paid your bid price, nothing further is due you. 
See Willard, Sutherland & Company v. United States, 262 U.S. 489. 


Accordingly, the disallowance of your claim must be and is sus- 
tained. 


(A-91839) 


SALES—MISTAKES—BIDS—BIDDERS’ NEGLIGENCE, VERIFICATION OF 
BID PRIOR TO AWARD, AND PRICE DIFFERENCES AS CONSTRUC- 
TIVE NOTICE OF ERROR 


The holding in 8 Comp. Gen. 397, with regard to Government purchases, to the 
effect that the matter of submitting bids for advertised needs is not one 
for such neglectful treatment by bidders as to give frequent cause for at- 
tempted withdrawals on the ground of alleged errors when after the opening 
of bids it is revealed that the profit is not all it might have been or that 
through bidder's carelessness a loss is sustained, is equally applicable to sales 
of used Government equipment. 

Where after opening of bids for sale of used Government equipment bidder's 
representative, in reply to query by the contracting officer, advised that 
the lump-sum bid covered only those items on which no specific quotation 
was made, and mistake in bid was not alleged until after award, the bid 
accepted constitutes a valid and binding contract notwithstanding the wide 
variation between the accepted bid and the next highest bid, the difference 
in prices bid in case of sale of used equipment not being as indicative of 
error or notice of mistake as would a like difference in quotations for 
furnishing new equipment to the Government, and the bidder, if he refuses 
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delivery, should be charged with any loss to the Government through dis- 
position of the equipment otherwise. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 
25, 1938: 


There has been received your letter of January 12, 1938, as follows: 


On December 3, 1937, the regional office of the Soil Conservation Service at 
Des Moines, Iowa, entered into a contract, numbered A—~Ia—-O—SC-CIV-122, with 
A. Hornstein, doing business under the trade name of The Flat Tire Company 
at 415 South Jefferson Avenue, Peoria, Illinois, in acceptance of his bid sub- 
mitted in response to Invitation to Bid numbered Ill-1-CCC-—40, under which bids 
opened at Le Roy, Illinois, on November 24, 1937. 

The Invitation to Bid comprised twenty-seven items of used equipment and 
materials declared no longer fit for service by the Board of Survey. Mr. Horn- 
stein inserted quotations opposite items 1, 2, 3, 5, 6, 7, 11, 12, 13, 15, 16, 17, 19, 20, 
and 23, which items cover used tires, tubes, and batteries. No quotations were 
inserted opposite the remaining items, which cover trucks, iron, steel, and mis- 
cellaneous articles. However, on Standard Form 33 (Revised), there appears 
the following notation: 

“Trucks, miscellaneous iron and steel, etc. $1400.00.” 

At the time bids opened at the Le Roy, Illinois, Project Office, the excep- 
tionally high offer submitted by Mr. Hornstein was noted, and in addition, the 
question presented itself as to whether the quotation of $1,400.00 was intended 
to be a lump sum offer on the entire twenty-seven items, including the used 
tires, tubes, and batteries specifically quoted upon, or a quotation on only those 
items opposite which no prices were inserted, namely, items, 4, 8, 9, 10, 14, 18, 
21, 22, 24, 25, 26, and 27. In order to verify these points, a telephone call was 
made to the office of The Flat Tire Company. Mr. Hornstein was not in at the 
time, and a clerk in his office stated that it was the intention to quote $1,400.00 
for all other items opposite which no price had been inserted. 

The result of this telephone conversation was noted on the abstract of pro- 
posals and the entire case submitted to the regional office of the Soil Conserva- 
tion Service at Des Moines, Iowa, for an award. On December 3, 1937, an 
award was made to Mr. Hornstein on items 4, 8, 9, 10, 14, 18, 21, 22, 24, 25, 26, 
and 27 on his offer of $1,400.00, and on items 7, 17, and 23 at the individual 
prices inserted, for the total cost of $1,414.50. 

Upon being advised of the award, Mr. Hornstein called at the Le Roy, Illinois, 
project office to ascertain where the items awarded to him could be found. It 
appears that at that time, upon reviewing the items awarded to him, he discov- 
ered ‘what is now alleged to be a mistake in filling out the bid. On December 
7; 1937, Mr. Hornstein addressed the following letter to John R. Moore, procure- 
ment officer for the Soil Conservation Service at Des Moines, Towa: 

“Regarding bid #111-1-CCC—40. 

“I am very sorry that such a mistake occurred and that we did not examine 
your bid more closely. 

“I mistook items for quantity and that was the basis on which I figured the 
bid, so you will see that it would have been very ridiculous for me to make such 
a bid on so few items. 

“IT would like to recall that bid and rebid on same. Our bid now, that I have 
it straightened around, would be $385.00 for the four trucks, iron, and all mis- 
cellaneous. If this is satisfactory, kindly wire or write me and I will be glad 
to send you the money covering. 

“I was lucky enough to be able to call in my other bids, before they reached 
your office, as they were all wrong also. 

“Anything that you can do to assist me in adjusting this error in bidding will 
be appreciated, as I sincerely regret it and trust everything can be cleared up 
satisfactorily.” 

In short, Mr. Hornstein contends that as to those items opposite which no 
price was inserted, he mistook the item number for the quantity. According to 
this contention, items 9, 25, 26, and 27, listing four used trucks, would have been 
construed as an offering of eighty-seven used trucks, and a like construction 
would apply to other items listing iron, steel, and miscellaneous articles. It is 
not contended that any confusion existed or that any misinterpretation was 
placed upon those particular items covering used tires, tubes, and batteries 
opposite which individual quotations were inserted. 
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While Mr. Hornstein; is obligated to pay $1,414.50 for the particular items 
awarded to him, it is to be noted that next highest bidders offer $343.00 for the 
same materials and equipment, and $328.50 for the identical items to which Mr. 
Hornstein’s $1,400.00 quotation is applicable. 

Enclosed are the contract awarded to A. Hornstein, all rejected bids, copy of 
other contracts awarded in this case, an abstract of bids, and Mr. Hornstein’s 
letter of December 7, 1937. 

It is requested that the facts presented herein be considered, and with the 
return of all papers, the Department be advised as to the proper action to 
follow. 

The bids here in question were on used equipment and materials no 
longer fit for service as distinguished from bids for the performance 
of work, for the furnishing of supplies, equipment, etc. Consequently, 
there might be expected a wide range in the bids which would be 
based more or less upon the use to which the property was to be put 
by the particular bidder or the chance of resale thereof. The mere 
difference in the prices bid for such property would not necessarily 
put the contracting officer on notice of a mistake as would a like dif- 
ference in the prices quoted for furnishing new equipment or sup- 
plies to be purchased by the Government. See decision of December 
17, 1936, 16 Comp. Gen. 596. 

In decision of February 2, 1929, 8 Comp. Gen. 397, it was stated: 

The matter of submitting bids for advertised needs of the United States is not 
one for such neglectful treatment by biddets as to give frequent cause for at- 
tempted withdrawals on the ground of alleged error. The business of the 
Government can not go orderly forward if bidders be encouraged or permitted to 
submit inadequately considered proposals with understanding they may with- 
draw by simply alleging error on their part, when, after opening of the bids it 
should be revealed that the profit is not all that it might have been or that 
through bidder’s carelessness a loss is to be sustained. * * 

The said decision, supra, had reference to filling the advertised needs 
of the Government but it is also applicable to such a situation as pre- 
sented in this case. 

While at the time of the opening and canvassing of the bids there 
was some doubt on the part of the contracting officer as to what was 
intended by the bid of The Flat Tire Co., which was much higher 
as to certain items than the other bids received, the contracting officer 
brought the matter to the attention of a representative of the said 
bidder who advised that the lump sum bid of $1,400 was, as indicated 
on the bid, intended to cover all items as to which no separate price 
was quoted. After such verification there was no other course for 
the contracting officer to follow except to make award to the said 
bidder. Bids were requested on 27 items and this bidder quoted sep- 
arate prices on 15 of them, aggregating $151.35, and quoted a lump 
sum price of $1,400 for the 12 other items. The bid was accepted 
as to three of the items on which separate prices were quoted and as 
to the 12 items on which the lump sum price of $1,400 was quoted. 
It was not until after the bid had been verified and award made that 
there was any allegation of mistake. Even now, it has not been con- 
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clusively established that a mistake was made, but, be that as it. 
may, the bid as accepted constitutes a valid and binding contract. 
Consequently, there can be no relief granted The Flat Tire Co. See 
Scott v. United States, 44 Ct. Cls. 524; 16 Comp. Gen. 596; 17 id. 388. 

If the said bidder refuses to accept delivery of and pay for the 
items covered by its bid, same, after giving due notice to the bidder, 
should be disposed of as interests of the United States may require 
and any loss incurred by the United States by reason thereof should 
be charged against The Flat Tire Co. 

The papers are returned. 


(A-91258) 


INSURANCE — LOANS — FEDERAL HOUSING ADMINISTRATION — 
LIABILITY FOR LOSSES RESULTING FROM FORGERIES 


There is no liability under a Federal Housing Administration contract proposing 
to insure a bank against any loss sustained by virtue of a loan to bona fide 
borrowers under the National Housing Act, as amended, 49 Stat. 1187, for 
loss sustained by the bank on account of an advance of money upon a forged 
authorization for payment presented by a person other than the proposed 
borrowers or their agent. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, January 26, 1938: 


Your letter of December 3, 1937, is as follows: 


Reference is made to Bureau voucher No. MCP-54230, submitted on. schedule 
No. MCP-4561 on November 15. The voucher was returned without certification, 
the preaudit difference statement explaining that it is the duty of an insured 
institution to discover the authority of an agent to sign a note or the legal 
capacity of the signer of a note to borrow. A full explanation regarding the 
transaction which involves a forged signature, continues the difference statement, 
should be furnished. 

The footnote appended to the voucher stated that the borrower's signature had 
been forged and that the claim, which had been submitted within the sixty-day 
period from default, had been approved because of the forgery. This statement 
was in error and the following is a correct explanation of the transaction: The 
error was due to a misunderstanding on the part of a clerk whose duties involve 
preparation of the voucher. 

On February 17, 1937, a note was signed in blank by the borrower, a property 
owner's credit statement having been previously signed, the borrower, according 
to a siibsequent deposition, having failed of understanding as to the significance 
of the credit statement. The dealer, one J. W. Shields, then procured the advance 
of funds and almost immediately thereafter the borrower, without being aware 
that the funds had been advanced, changed his mind in regard to the contemplated 
improvement and notified the dealer that he might not continue with the project. 
Becoming involved in domestic difficulties, the dealer left the jurisdiction before 
the lending institution became aware of his defalcation. When the alleged 
borrower was billed for payment of the first installment, the facts of the situa- 
tion came to light. From the file it appears that Shields later returned to the 
jurisdiction and, in an attempt to straighten out his affairs, made payments to 
the account totaling $157.15. When his inability to continue payments became 
apparent, the institution submitted the claim to this office. 

There is only one actual forgery involved and that is the signature of the 
borrower to an authorization which Shields presented to the bank. Therein 
the bank was authorized te pay the proceeds of the loan to him. The file shows 
definitely that the lending institution checked very closely as to the debt-paying 
ability of the party who had signed the note and there is a very good inference 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 605 


that that party would have liquidated the obligation in a satisfactory manner 
had it been bona fide. We do not believe that Shields can be said to have acted 
as an agent of the lending institution and it appears that the institution acted in 
entire good faith in purchasing a note which was supported by a property owner’s 
credit statement and an alleged authorization to disburse the proceeds. 

In view of the foregoing, the voucher is herewith resubmitted, and it is 
respectfully requested that it be certified as approved. 


Under date of February,17, 1937, John W. and Geraldine B. Lowe, 
104 Market Street, Hertford, N. C., executed a note in blank in con- 
templation of a loan to be made to them by the Morris Plan Bank of 
Virginia (Norfolk Branch), Richmond, Va., for the purpose of financ- 
ing improvements to property of the makers of the note. Thereafter 
one J. W. Shields presented to the bank an authorization for payment 
of the proceeds of the contemplated loan which authorization is re- 
ported to have borne the forged signatures of the prospective bor- 
rowers. Notwithstanding the bank was in possession of the note bear- 
ing the signatures of John W. and Geraldine B. Lowe and apparently 
a “property owner’s credit statement” signed by them it accepted the 
purported authorization as authentic without comparison of signa- 
tures—such conclusion being inescapable since a comparison of signa- 
tures undoubtedly would have disclosed that the authorization was 
not bona fide. 

In the meantime the prospective borrowers decided against improv- 
ing their property and against consummating the transaction entered 
into with the bank by applying for and accepting the amount covered 
by their note. Accordingly, when payment of the first installment, 
which would have been due on the note if the loan had been made to 
the makers, was claimed, the fraud perpetrated by Shields was dis- 
covered. It is not contended that Shields was duly authorized by the 
makers of the note to apply for and receive the amount of the loan 
in their behalf or that he had been appointed by them to represent 
them in any matters in connection with the contemplated loan. After 
the fraud was discovered the bank apparently dealt with Shields with 
respect to the funds advanced to him to the extent of accepting six in- 
stallment payments aggregating $157.15. When it became apparent 
that Shields was unable to continue the payments, the bank submitted 
a claim to your administration for payment of loss on a loan purported 
to have been made to John W. and Geraldine B. Lowe covered by in- 
surance contract No. 20087, under the provisions of title 1, section 
2 (a) of the National Housing Act, as amended by the act of April 
3, 1936, 49 Stat. 1187, in pertinent part as follows: 

The Administrator is authorized and empowered, upon such terms and con: 
ditions as he may prescribe, to insure banks, trust companies, personal finance 
companies, mortgage companies, building and loan associations, installment lend- 
ing companies, and other such financial institutions, which the Administrator 
finds to be qualified by experience or facilities and approves as eligible for credit 
insurance, against losses which they may sustain as a result of loans and 


advances of credit, and purchases of obligations representing loans and advances 
of credit, made by them on and after April 1, 1936, and prior to April 1, 1937, 
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or such earlier date as the President may fix by proclamation upon his deter- 
mination that there no longer exists any necessity for such insurance in order 
to make ample credit available, for the purpose of financing alterations, repairs, 
and additions upon improved real property, and the purchase and installation 
of equipment and machinery upon such real property, by the owners thereof or 
by lessees of such real property under a lease expiring not less than six months 
after the maturity of the loan or advance of credit. * * * 


The loss incurred by the Morris Plan Bank of Virginia was not as a 
result of a loan made to a bona fide borrower for the purpose of 
financing alterations, repairs, and improvements of real property of 
such borrower but rather the loss resulted through fraud practiced by 
J. W. Shields in presenting to the bank a forged authorization for 
payment of the amount of a loan to be made to a prospective bona fide 
borrower. It cannot be seriously contended under such circum- 
stances that a loan was made to John W. and Geraldine B. Lowe or 
their duly appointed agent and therefore no loan having been made 
to them or in their behalf the policy issued proposing to insure against 
any loss sustained by the bank by virtue of a loan to them has no 
application with respect to funds advanced to J. W. Shields. With 
respect to the note executed by John W. and Geraldine B. Lowe, the 
record discloses that same never became an enforceable obligation by 
reason of the failure of the bank to perform its part of the contract 
in advancing to the makers or their agent the amount for which the 
note was executed. While you state that “the lending institution 
checked very closely as to the debt-paying ability of the party who had 
signed the note and there is a very good inference that that party 
would have liquidated the obligation in a satisfactory manner had it 
been bona fide,” the fact remains that no bona fide loan was made to 
the parties covered by insurance contract No. 20087, and therefore 
no loss could possibly be sustained requiring payment thereunder. 

In the circumstances, it must be held that the loss alleged to have 
been sustained by the Morris Plan Bank of Virginia due to the advance 
of funds to J. W. Shields does not constitute a loss on an insured loan 
made to John W. and Geraldine B. Lowe covered by a policy issued 
under the National Housing Act, supra. See also Land 7. & T. Co. v. 
NV. W. National Bank, 50 L. R. A. 75. 

Accordingly, payment on voucher No. MCP-54230 not being author- 
ized, said voucher will be retained as part of the files of this office. 


(A-91796) 


TRAVELING EXPENSES AND PER DIEM ALLOWANCES—TRANSFERS— 
SUBORDINATE AUTHORIZATIONS SUBSEQUENTLY APPROVED— 
EFFECTIVE DATE OF TRANSFER SUBSEQUENT TO ARRIVAL AT 
NEW STATION 


Section 2, act, May 14, 1937, 50 Stat. 163, providing for payment of expenses of 
travel of civilian officers and employees on transfer of official station “when 
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authorized by the head of the department or establishment concerned in 
the order directing such transfer,’ does not affect the authority of a 
subordinate officer to transfer an employee without reimbursement of such 
expenses, and an order of a subordinate officer directing travel for temporary 
duty and effecting a change of official station after a specified date, while 
sufficient to accomplish a transfer, is not sufficient to entitle the employee to 
reimbursement of expenses in effecting the transfer or per diem allowance 
at the new station, notwithstanding the subsequent approval of the transfer 
by the “head of the establishment” concerned. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
January 27, 1938: 


There has been submitted to this office for audit in advance of pay- 
ment voucher in favor of Harold M. Dickert, claiming reimburse- 
ment for travel expenses and for per diem in lieu of subsistence 
involved in a trip from Harrisburg to Pittsburgh, Pa., November 7 
and 8, 1937, with per diem until November 15, 1937. The following 
explanation accompanies the voucher : 


On November 1, 1987, a conference was held between the regional auditor, the 
Chief of the Division of Public Assistance Finance, and the Director of the 
Bureau of Accounts and Audits. At this conference a discussion was had 
respecting the feasibility of reassigning men on the public assistance audit in 
the counties of Pennsylvania, which audit was then in progress. No definite 
determination was made at the conference that any individual employee's head- 
quarters would be changed from his headquarters at Harrisburg. It was agreed, 
however, that Harrisburg, Philadelphia, and Pittsburgh, Pennsylvania, would 
be given consideration as possible headquarter. towns for certain groups, subject 
to approval by the Social Security Board. Furthermore, it was agreed that 
no recommendation would be made by the Bureau in respect to the change of 
employee’s headquarters until it was definitely known which men could be 
assigned to each of the towns. The regional auditor was instructed to report 
on the manner that would accomplish the transfer, giving consideration to the 
expeditious and economical completion of the audit in relation to the program 
as a whole for the State. 

On November 5, 1987, Mr. Ray W. Allen, regional auditor, directed Mr. 
Dickert to proceed from Harrisburg, Pennsylvania, to Pittsburgh, Pennsylvania. 
for the purpose of auditing expenditures of public assistance as made by Alle- 
gheny County, this action being taken pursuant to authority of travel order 
No. A&A-245 as amended by A&A-4138, copies attached. The travel and the audit 
would have been performed at the time and in the manner accomplished, 
regardless of any proposed change in headquarters. In order to give the men 
informal advance notice of his proposed action (subject to approval by the 
Board), Mr. Allen stated in his written instruction dated November 5, 1937, 
to Mr. Dickert, copy attached, that his headquarters would be changed to Pitts- 
burgh, Pennsylvania, effective November 16, 1987. Mr. Allen was without 
knowledge that such a change would be approved by the Director of the Bureau 
of Accounts and Audits, or that a recommendation would be made to the Board 
for approval of such action, 

As stated in the Comptroller General’s decision A-74792, made to the Social 
Security Board on May 13, 1936, on this subject, the transfer of an employee's 
official station is a discretionary authority vested in the chairman of the Board 
and “the exercise of such a discretion may not be delegated to a subordinate 
officer or employee.” 

In view of the fact that Mr. Allen’s action on November 5, 1937, in authorizing 
a change of official station was not officially sanctioned and since the Board 
was without knowledge upon which to make a determination in the exercise of 
discretion prior to November 16, 1937, your favorable consideration of the 
voucher is requested, g 


Section 2 of the act of May 14, 1937, Public No. 77, 50 Stat. 163, 
provides ; 


Appropriations for the fiscal year 1938 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
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shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the con- 
venience of any officer or employee. 

As stated in the decision to you of May 13, 1936, A~74792, an act so 
worded vests in the head of the Social Security Board a discretion 
which cannot be delegated to a subordinate officer. This discretion 
affects only the right to reimbursement for travel expenses and per 
diem involved in a transfer of official headquarters and does not affect 
any authority which a subordinate officer might have to transfer an 
employee without reimbursement for travel expenses or per diem. 
The travel order of July 28, 1937, signed by Paul D. Banning, director, 
Bureau of Accounts and Audits, and approved “for the Board” by the 
director of business management, provides: 

Date, July 28, 1937. 
To: The Executive Director. 

It is requested that travel orders be issued Harold M. Dickert, assistant 
auditing clerk, Harrisburg, Pennsylvania, and that he be authorized to perform 
the following travel and incur the necessary expenses in the performance of his 
official duties : 

Proceed from: Harrisburg, Pennsylvania. To: points within the States of 
Pennsylvania, Delaware, and New Jersey, and return to Harrisburg, Pennsyl- 
vania, visiting them in such order and at such times to best serve the interests 
of the United States, as directed by the chief or acting regional auditor. 

For the purpose of: Assisting in the performance of routine details of audits 
of the States mentioned herein. 

Special authority : 

Leaving about: July 30, 1937. Returning approximately : September 30, 1937. 

By order dated September 25, 1937, similarly signed and approved, 
the termination date of the order was extended to December 31, 1937. 
On November 5, 1937, the following order was issued to Mr. Dickert 
by Ray W. Allen, regional auditor : 

Please arrange to report to Mr. Claude A. Milliken at the office of the Mothers’ 
Assistance Fund Board of Trustees, 203 County’ Building, Rose and Diamond 
Streets, Pittsburgh, Pa., on Monday morning, November 8, for the purpose of 
assisting in the audit of Allegheny County Public Assistance Activities. 

Your official headquarters will be changed to Pittsburgh, Pa., effective 11/16/37. 

On November 16 the Board formally authorized and approved the 
transfer of Mr. Dickert’s headquarters at the expense of the Gov- 
ernment. However, this action having been taken after the travel was 
performed was ineffective as the rights of the traveler to reimburse- 
ment became fixed as of the date the travel was performed. 11 Comp. 
Gen. 459. 


In 14 Comp. Gen. 146, it was held (quoting from the syllabus) : 


Where facts show the good faith of a temporary detail or assignment of an 
officer or employee to a place to which his regular station is thereafter changed, 
and that at the time the order for travel on temporary duty was issued there 
was no purpose to effect a transfer or change in regular duty station, reimburse- 
ment of otherwise proper expenses incident to such travel is authorized, but 
where the facts show that the real purpose of the travel was to effect a change 
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of regular duty station, and the transfer was not “authorized by the head of the 
department” in an “order directing such transfer” pursuant to the requirements 
of section 2 of the act of March 8, 1933, 47 Stat. 1513, reimbursement of traveling 
expenses is not authorized. 


The travel orders issued to this employee November 5, 1937, indicated 
a purpose of transferring the employee’s headquarters and, while they 
were sufficient to accomplish a transfer, they were not sufficient to en- 
title the employee to reimbursement for travel expenses or for per 
diém at Pittsburgh. Accordingly, the voucher is returned without 
approval, 


(A-91850) 


RETIREMENT DEDUCTIONS—DECEASED FOREIGN SERVICE OFFI- 
CERS—WITHHOLDING CREDITS IN EXCESS OF SUSPENSIONS AND 
DISALLOWANCES IN OFFICER’S ACCOUNT 


Section 1766, Revised Statutes, providing that “no money shall be paid to any 
person for his compensation who is in arrears to the United States, until he 
has accounted for and paid into the Treasury all sums for which he may 
be liable,” was enacted for the protection of the United States, and, as the 
withholding of compensation when not necessary for the protection of the 
Government is not required thereunder, there is no objection to payment 
to the legal representatives of a deceased officer or annunitant of so much 
of the amount to his credit in the foreign service retirement fund as exceeds 
the outstanding suspensions or disallowances in his accounts. 4 Comp. 
Gen. 312, amplified. 


Acting Comptroller General Elliott to the Secretary of State, January 27, 


Your letter of January 14, 1938, is as follows: 


Reference is made to your decision A-4924 of September 19, 1924, 4 C. G. 312, 
regarding refund of amounts deducted from the salaries of Foreign Service 
officers and the withholding of the amount to the credit of the officer in the 
retirement fund until the officer’s accounts have been finally settled or the 
amount applied in satisfaction of any disallowance, which decision was rendered 
in interpreting the provisions of section 18 of the Act of May 24, 1924, the provi- 
sions of which were continued and amplified as section 26 of the Act of 
February 23, 1981, U. 8. Code, Title 22, section 21. For your convenience sec- 
tions 26 (i) and 26 (1) of the latter Act are hereunder quoted. 


“(Section 26-i) 


“In case an annuitant dies without having received in annunities an amount 
equal to the total amount of his contributions from salary with interest thereon 
at 4 per centum per annum compounded annually up to the time of his death, 
the excess of said accumulated contributions over the said annuity payments 
shall be paid to his or her legal representatives; and in case a Foreign Service 
officer shall die without having reached the retirement age the total amount of 
his contribution with accrued interest shall be paid to his legal representatives. 


“(Section 26-1) 


“Whenever a Foreign Service officer becomes separated from the service except 
for disability before reaching the age of retirement, or under section 33 of this 
Act, the total amount of contribution from his salary with interest thereon at 
4 per centum per annum compounded annually up to the date of such separation, 
shall be returned to him.” 

Inquiry is made particularly in cases falling within the purview of these 
sections whether a procedure might be approved which would enable, with the 
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consent of the claimants, a temporary retention of the amount representing out- 
standing differences without prejudice to the claim of the legal representatives. 
of a deceased officer or annuitant for the portion of the refundable contribution 
withheld, and permit the more seasonable refunding to such legal representa- 
tives of the balance.of the contributions of the deceased officer or annuitant. 
This will avoid any embarrassment or hardship which the delay in effecting 
refund is known to have occasioned in some cases in the past. 

The adoption of a procedure to permit the temporary withholding of such 
portion of the contributions as would protect the interests of the United States 
without prejudicing the right of the claimants to receive the additional amounts. 
upon satisfaction of.the accounting requirements and to permit immediate pay- 
ment of the remainder seems a matter of simple justice and your favorable 
consideration is respectfully recommended. 


Section 1766, Revised Statutes, provides: 


No money shall be paid to any person for his compensation who is in arrears. 
to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. * * 


In 4 Comp. Gen. 312, it was held: 


Under the provisions of section 18 of the act of May 24, 1924, 43 Stat. 144, 
authorizing the establishment of a Foreign Service retirement and disability 
system and providing that none of the moneys pertaining to the retirement and 
disability fund shall be assignable, either in law or equity, or be subject to 
execution, levy, or attachment, garnishment, or other legal process, no refund 
of amounts deducted from the salary of an officer separated from the service 
should be made until the officer’s accounts have been finally settled and the 
amount to his credit has been applied in satisfaction of any disallowance. 


Section 1766, Revised Statutes, supra, was enacted for the protec- 
tion of the United States and is so to be construed. Accordingly, the 


withholding of compensation when not necessary for the protection of 
the Government is not required. Therefore, this office will not be 
required to object to the payment to the legal representatives of a 
deceased officer or annuitant of so much of the amount to the credit 
of the deceased in the foreign service retirement fund as exceeds the 
outstanding suspensions or disallowances in the accounts of the 
deceased. 


(A-90621) 


MEDICAL TREATMENT—NATIONAL GUARD—DISABILITY AND 
DISEASE WHILE PARTICIPATING IN ENCAMPMENT 


Members of the National Guard in field training under the provisions of section 
94 of the National Defense Act, 39 Stat. 206, who suffer disability or disease 
while engaged and participating in the encampment, are entitled to medical 
treatment during the period of the encampment. 


Acting Comptroller General Elliott to the Chief, National Guard Bureau, 
January 31, 1938: 

There has been received your third indorsement of November 16, 
1937, transmitting vouchers covering hospital and medical treatment 
of Pvts. John E. Bankhead, Claude D. Bruckley (Brukley), Jack B. 
Burke, and Carmen Sylvania and First Sgt. Julius Morris, described 
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in second indorsement from headquarters, District of Columbia Na- 
tional Guard, dated October 26, 1937, as follows: 


Pvt. John E. Bankhead: 
Dr. Jesse L. Lenker, 232 State St., Harrisburg, Pa 
Harrisburg Hospital, Harrisburg, Pa 
* 7” 7 * 


Pvt. Claude Brukley: 

Harrisburg Hospital, Harrisburg, Pa 

Dr. Mathew H. Sherman, 504 N. 2nd St., Harrisburg, Pa 
Pvt. Jack Burke: 

Harrisburg Hospital, Harrisburg, Pa 

Dr. Mathew H. Sherman, 504 N. 2nd St., Harrisburg, Pa 
First Sgt. Julius Morris: 

Harrisburg Hospital, Harrisburg, Pa 
Pyt. Carmen Sylvania: 

Harrisburg Hospital, Harrisburg, Pa. (Aug. 13-14) 

Harrisburg Hospital, Harrisburg, Pa. (Aug. 20-22) 


Your comments with respect to each individual case and the effect 
of the act of June 15, 1936, 49 Stat. 1507, 1508, are stated as follows: 


The form 60 in the case of Private Bankhead shows that he arrived at camp 
at Indiantown Gap, Pennsylvania, August 8, 1936, for the scheduled period of the 
summer training camp for August 8-22, 1936; the disease for which Private 
Bankhead was treated was a “suspected pleurisy right side chest” first noted on 
August 11, and first treated on that date; the case is “not in line of duty,” the 
patient had the disease before going to camp. 

The National Guard Bureau hesitated to authorize the payment of the claims 
in this case due to the fact that the Congress of the United States promulgated 
an act for the care and treatment of the members of the civilian components 
of the Army of the United States injured or contracting disease while engaged 
in military training (Pub. 677, 74th Cong.) approved June 15, 1936, which predi- 
cates the disbursement of any funds appropriated under the act upon the basis 
of the finding that such disease or injury is contracted “in line of duty.” The 
case of Private Bankhead having been found to have been contracted “not in 
line of duty” caused the National Guard Bureau to question its right to author- 
ize the disbursement of Federal monies in this case even though the National 
Guard Regulations No. 62, paragraph 5g, states that cases of disease or injury 
not in line of duty, not due to misconduct, may be hospitalized in an army 
or civil hospital or at camp, school, or station at Government expense but 
only for the authorized period of encampment, maneuver, or other exercise. 
It is felt that this paragraph in National Guard Regulations was rendered 
obsolete by the enactment of the Act of Congress, June 15, 1986 (Pub. 677. 74th 
Cong.). This paragraph has since been rescinded in the revision of NGR 2 
in conformity with the Act of Congress referred to above. The revised NGR 
62 was published August 20, 1937. 

2. The District of Columbia National Guard has attached hereto several other 
eases. 

The case of Private Claude D. Bruckley falls within the general construction 
applicable to the case of Private Bankhead above. The diagnosis shown on the 
form 60 as the cause for hospitalization in the case of Private Bruckley is 
given as “idiosyncrasy to morphine.” This is a condition which existed prior 
to camp and therefore falls within the class or category “not in line of duty, 
not due to misconduct, existed prior to encampment.” 

The form 60 in the case of Private Jack B. Burke, in camp August 8-22, 
1936, shows the illness was first noted August 18, and treated August 19, by 
Captain R. M. Bolton. This case in general is similar to the two mentioned 
above. The National Guard Bureau revises its finding in this case and ree- 
ommends approval of the line of duty finding of the original board. It is be- 
lieved that an “otitis media” of the left ear appearing on August 19, 1936, in 
this case, can well have appeared as a complication of a cold which was con- 
tracted during this soldier’s attendance at training camp beginning August 8, 
1936. It is therefore recommended that the claims due in this case be approved 





612 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


for payment. The National Guard Bureau has noted the above referred to 
revised finding on the form 60 herewith. 

The case of Sergeant Julius Morris has been reviewed by the General Account- 
ing Office. Your attention is invited to the decision of the Comptroller General 
June 16, 1937, A-87499. 

The form 60 in the case of Private Carmen Sylvania shows that this soldier 
reported August 8, 1936, at the training camp at Indiantown Gap for the sched- 
uled training period of August 8-22, 1986. He contracted the disease on August 
13, 1936, and was treated on the same date for a condition diagnosed as “gastro 
enteritis” and this Bureau found this condition in line of duty. Private Syl- 
vania was originally hospitalized at Harrisburg, Pennsylvania, and transferred 
on August 22, 1936, to Walter Reed General Hospital, Washington, D. C. The 
final diagnosis at the latter hospital was “(1) Psychoneurosis, hysteria, conver- 
sion type, based on constitutional psychopathic state inadequate personality. 
L. O. D. 1-No; existed prior to duty with the National Guard and prior to en- 
rollment in the Civilian Conservation Corps. Condition on completion of case; 
1—Unchanged.” Upon receipt of this diagnosis the National Guard Bureau, 
under date of November 11, 1936, informed the Adjutant General of the Dis- 
trict of Columbia Militia that the line of duty status in this case must be 
changed to read “not in line of duty.” 

It appears that the five enlisted men were members of the District 
of Columbia National Guard and were in attendance at the encamp- 
ment at Indiantown Gap, Pa., under the provisions of section 94 of 
the National Defense Act, scheduled for the period August 8 to Au- 
gust 22, 1936. 

According to National Guard Bureau form 60, copies of which 
were furnished with your submission, Pvt. John E. Bankhead went 
to the camp infirmary, special troops, on August 11, 1936, complaining 
of “headache, general aches, cough, and pain in right side,” which 
was diagnosed as “suspected pleurisy right side chest,” contracted 
previous to camp. The board of officers convened for the purpose 
August 12, 1936, expressed the opinion the disease was not incurred 
in line of duty, contracted before coming to camp, which opinion 
was approved by the Chief, National Guard Bureau. 

Pvt. Claude D. Bruckley (Brukley) on August 18, 1936, had a 
tooth extracted and became hysterical following injection of one- 
eighth grain of morphine. The diagnosis as shown on form 60 was 
“idiosynerasy to morphine;” the board of officers convened for the 
purpose August 18, 1936, expressed the opinion the disability was 
incurred in line of duty, patient was in sound health on arrival in 
camp. The report of the board was approved by the Chief, National 
Guard Bureau, with the notation “not in line of duty, not due to 
misconduct, existed prior to encampment.” 

Pvt. Jack B. Burke contracted a cold August 18, 1936, which was 
diagnosed on August 19, 1936, as “otitis media left ear”; the board 
of officers convened for the purpose August 19, 1936, expressed the 
opinion the disease was contracted in line of duty, patient in good 
health on arrival in camp, which report was ultimately approved by 
the Chief, National Guard Bureau. 
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It appears that the disability of Pvt. Carmen Sylvania was noticed 
August 13, 1936, and the attending circumstances are stated on the 
epplicable form 60 of August 18, 1936, as “change in habits of 
living from civil life to Army life.” The original board’s report 
of August 18, 1936, diagnosed the disability as “gastro enteritis.” 
Apparently this patient was subsequently transferred to Walter Reed 
General Hospital, the parenthetical diagnosis appearing on the 
form 60 being as follows: “Psychoneurosis—see Walter Reed Report 
October 16, 1936.” The board of officers convened for the purpose 
expressed the opinion that the disease was contracted in line of 
duty but the report was approved by the Chief, National Guard 
Bureau, as not in line of duty. 

First Sgt. Julius Morris on August 16, 1936, complained of pain, 
right lower quadrant over McBurneys point—intense pain and tender- 
ness of palpation, which was first diagnosed in camp as probably 
appendicitis. The board of officers convened for the purpose August 
16, 1936, expressed the opinion that the disease was contracted in line 
of duty, the patient having arrived at camp in good health. A 
diagnosis subsequently made at Walter Reed General Hospital Oc- 
tober 2, 1936, showed the incapacity of the enlisted man as due to 
perforated ulcer and the board’s report’ was approved by the Chief, 
National Guard Bureau, except that the origin was shown as not in 
line of duty. 

The forms 60 show that two of the men were sent to the 104th 
Medical Regiment, then to Harrisburg hospital. Four of the men 
were admitted to the Harrisburg hospital on the same day that the 
disabilities were reported and one man, Burke, was admitted the 
day following. Except as to Private Bankhead the contemporaneous 
board reports found the enlisted men to have contracted the re- 
spective disabilities for which hospital and medical treatments were 
required in the line of duty and with reference to Bankhead it was 
suspected that pleurisy had developed prior to reporting for the camp 
of instructions. Apparently, the enlisted men who were able to do so 
returned to duty at camp following the date of their discharge from 
the Harrisburg hospital until termination of the encampment 
August 22, 1936. 

It has been heretofore held that where an enlisted member of the 
National Guard contracts a disease prior to the period of an encamp- 
ment and therefore not in the line of duty, payment of expenses in- 
curred for hospital and medical treatment incident to such diseases 
after termination of the encampment was not authorized under the 
act of June 15, 1936, 49 Stat. 1507, and this rule was applied to the 
ease of Julius Morris, which denied payment for his private hospital 
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treatment covering the period subsequent to termination of the en- 
campment, August 22, 1936. See 17 Comp. Gen. 44. Prior to the 
act of June 15, 1936, however, and even before enactment of the ante- 
cedent statutes on the same subject (act of April 26, 1928, 45 Stat. 461; 
section 4, act of June 3, 1924, 43 Stat. 364, and section 6 of the act of 
March 4, 1923, 42 Stat. 1508), it had been held that members of the 
National Guard while participating in authorized encampments under 
the provisions of section 94 of the National Defense Act, 39 Stat. 206, 
were entitled to civilian hospital treatment as a charge against the 
appropriations for the National Guard if Army or other Government 
facilities were not available, but that such expenses could not be paid 
under those appropriations after the encampments had officially 
ended. 27 Comp. Dec. 631, dated January 19, 1921. It will be ob- 
served from an examination of the four statutes cited, beginning with 
the act of March 4, 1923, that progressively the legislation has become 
more liberal from which necessarily must follow the reasonable con- 
clusion they were not designed to restrict or reduce the existing pro- 
visions but to extend further benefits to members of the National 
Guard who were injured (and later disabled by disease) while engaged 
in the training prescribed by said section 94. 

National Guard Regulations require that every applicant for mem- 
bership in the National Guard be physically examined, such examina- 


tion to conform to the standards prescribed in National Guard Regu- 
lations No. 28, the purpose of such standards being to secure uni- 
tormity in making physical examinations for entrance into the Na- 
tional Guard and to secure a high degree of physical fitness for the 
performance by the individual of full military duty. 

- National Guard Regulations No. 62, paragraph 2c, dated March 15, 
* 1933, provides: 


Physical inspection.—Upon arrival at camp or ‘just prior thereto, commanders 
will cause a thorough physical inspection to be made of the members of their 
commands for the purpose of determining the condition of the personnel and of 
detecting and fixing the status of any cases which may require medical attention 
during or subsequent to the encampment period. Cases where the disability 
existed prior to coming to camp, and which cannot be treated in camp without 
additional expense to the Government, will be relieved from duty and returned 
to their homes. 

It is assumed the five enlisted men were officially examined just 
prior to or upon arrival at the encampment at Indiantown Gap as 
required by regulations and were accepted for the training con- 
templated by the National Defense Act. They thus appear to have 
been engaged and participating in the encampment at the time the 
disabilities manifested sufficient acuteness to require hospital and 
medical treatment, and inasmuch as such disabilities are not shown to 


have been the result of the individuals’ own misconduct, the appro- 
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priation for support of the National Guard current at the time, act of 
May 15, 1936, 49 Stat. 1298, “National Guard, Arming, Equipping, 
and Training the National Guard * * * expenses, camps of in- 
struction, field and supplemental training, and including medical and 
hospital treatment authorized by law,” is available for payment of 
the reasonable and necessary hospital and medical treatment during 
the period of the encampment but not thereafter, provided of course 
Government hospital facilities were not available for proper treat- 
ment. Upon certification by the proper official that such Government 
facilities were not available, payment of the vouchers, which are re- 
turned herewith, is authorized if otherwise correct. See 11 Comp. 
Gen. 420. 


(A-91844) 


TAXES—FEDERAL, STATE, AND LOCAL—SPECIFIC REQUIREMENTS 
REGARDING MANNER OF BIDDING, BID EVALUATION, ETC. 


There is no legal authority for the inclusion in advertised specifications of a 
requirement that bidders list in their bids the items subject to Federal, 
State, or local taxes and show the amount of the tax thereon as a condi- 
tion precedent to the consideration of their bid, or that they consent to 
deduction of Federal taxes from the amount of the bid price if the prices 
are inclusive of the tax, and a low bid may not be rejected solely because 
of the inclusion of all applicable taxes. Substitute provisions suggested. 

Bid prices on supplies, etc., subject to Federal excise tax should be adjusted 
to a Federal tax-included basis rather than a tax-excluded basis for bid 
evaluation purposes. 


Acting Comptroller General Elliott to the Secretary of Agriculture, January 


Consideration has been given to your letter of November 27, 1937, 
with inclosure, as follows: 


In advertising for bids for the purchase of supplies and equipment, which 
purchases are subject, under certain circumstances, to Federal, State, or other 
taxes, the Division of Purchase, Sales, and Traffic of this Department, par- 
ticularly during the past year, has received offers concerning which it has been 
difficult, or impossible, to determine whether the tax factors actually were 
included in or excluded from the prices quoted, and consequently, whether the 
issuance of tax-exemption certificates was in order. 

The several departments and agencies of the Government have differing 
methods of ascertaining the information, with respect to the taxes discussed in 
the foregoing paragraph, which is needed before awards can be made on the 
bids received, Heretofore, this Department has attached to its advertisements 
for bids, a form on which the desired information may be set out by the respec- 
tive bidders. The inadequacy of the form has made necessary the drafting of 
a new notice to bidders, which explains fully to them exactly how the tax phases 
of their proposals will be considered for the purpose of making awards. This 
form has been considered in the light of applicable statutes, published instruc- 
tions of the Bureau of Internal Revenue, decisions of the Comptroller General, 
and eirculars of the Procurement Division of the Treasury Department. 

Inasmuch as a fiscal matter is involved, and in keeping with our usual custom, 
we desire to submit the form to you for your criticism or approval before 
promulgating it. 


81276™—38——-41 
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The following is the proposed “Notice to Bidders—Taxes” for- 
warded with your letter, supra: 


Bidders are required to list below, by item number as it appears in the schedule 
of advertisement, each item which is subject to a Federal, State, or local tax, 
and to show the amount of tax per unit under the appropriate heading or 
headings. 

Bidders are notified that the Revenue Act of 1932, as amended, imposing a 
Federal excise tax on manufacturers, producers, and importers, provides for 
exemption from the payment of such tax when the merchandise is sold direct to 
the Government, and for the adjustment or refund of such tax in cases where 
the merchandise on which the tax was paid is resold exclusive of the Federal 
tax, for the exclusive use of the United States. In case the bidder indicates 
below that the Federal tax is not included in the price bid, a tax exemption 
certificate will be furnished him if his bid be accepted. In the event the bidder 
indicates below that the Federal tax is included, the Government reserves the 
right, if an award be made to him, to reduce the bid price by the amount of 
such tax and to issue a tax exemption certificate to him. 

Bidders are also notified that the Federal Government is exempt from the pay- 
ment of all taxes imposed by States or local authorities on commodities pur- 
chased by the Federal Government where the tax is levied directly on the sale 
of the goods. With respect to such taxes the bidders may, however, either ex- 
clude the amount of such tax from the bid price or include the tax therein. In 
the event that such tax is specifically excluded from the bid price, the successful 
bidder will receive with his purchase order a tax exemption certificate. Where 
such taxes are specifically included as part of the bid price and the bidder refuses 
to sell at a price exclusive of such tax, the Federal Government, if the bid be 
accepted, will bill the proper taxing authority for a refund. 

Bidders will note particularly that in determining awards, all prices bid are 
adjusted to a. Federal-tax-excluded basis before comparison; but that where a 
State or local tax is included in the bid price, no deductions of such taxes are 
made before all bids are compared. 

Where the State or local tax is not a consumer’s tax, that is, where it has been 
imposed on a sale or transfer of the goods prior to the sale to the Government, it 
thereupon becomes part of the price of the goods and should not be declared 
as a tax item on this form. 


Amount or TAX, PER UNIT 


Local 


Item No. Federal State 
2 Included Excluded Included Excluded Included Excluded 


The undersigned warrants that every item in this bid subject to a Federal, 
State, or local tax, except as exempted in the last preceding paragraph, has been 
listed in the above schedule. 


Referring to the statement in the first paragraph of your letter 
relative to difficulty heretofore experienced in determining whether 
the tax factors actually were included in or excluded from prices 
quoted and, consequently, whether issuance of tax-exemption certifi- 
cates was in order, it may be observed that decisions of this office 
are to the effect that when it is not shown affirmatively and clearly 
upon the face of a bid as submitted that applicable taxes are excluded 
from the bid price, it is to be presumed that the taxes are included 
therein, the bid is to be evaluated on that basis and, if accepted, there 
is no legal authority for thereafter furnishing the contractor with tax- 
exemption certificates. 16 Comp. Gen. 1095, and decision there cited. 





~~ 
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As to the proposed form submitted, there appears no legal authority 
to “require” bidders to list items in their bids, by item number or 
otherwise, which are subject to Federal, State, or local tax, or to show 
the amount of tax thereon, as stipulated in the first paragraph of 
the form. It has been pointed out heretofore in decisions of this 
office that the provisions of the Revenue Act of 1932, as amended, rela- 
tive to exemption from Federal tax on sales to the Government are 
not mandatory. 15 Comp. Gen. 588. The statute and the regulations 
prescribed pursuant thereto leave a bidder free to submit prices 
either inclusive or exclusive of the excise tax and, if inclusive, to 
consent or not consent to its deduction from the amount of the bid 
price. While it might be permissible in a proper case to request. 
bidders to state the amount of tax applicable, such information may 
not be required as a condition precedent to the consideration of a bid 
and failure to furnish it should not subject the bidder to penalty in 
any way. It appears manifest that when a bid submitted is inclusive 
of the amount of the tax and the bidder is not willing to have said 
amount deducted therefrom, no statement of the amount of the tax 
is required, the bid being for evaluation as tax inclusive and there 
being no occasion or authority for the issuance of a tax-exemption 
certificate. 15 Comp. Gen. 1030. Of course, if the prices submitted 
are claimed to be exclusive of taxes, or are inclusive of taxes and the 
bidder is willing to have the amount thereof deducted from the bid 
price and to accept an exemption certificate in lieu thereof, it would 
appear necessary for bidders to state the amount of the taxes involved. 

As a substitute for the first paragraph of the above-quoted “Notice 
to Bidders,” the following would appear sufficient : 

If submitted prices are exclusive of Federal, State, or local taxes on any item 
in this schedule subject to such tax or taxes, or are inclusive of such taxes and 
the bidder agrees to deduction of the amount thereof from the contract price 
and acceptance of tax exemption certificates in lieu thereof, the bidder must 
show upon the face of his bid the amount of each such tax so excluded or in- 
cluded as to each item. If the bid as submitted does not clearly show either that 
the taxes are excluded or that it consents to the deduction of a stated amount 
of taxes included, it will be presumed that the amount of all applicable taxes is 
ineluded in the bid price, the bid will be evaluated accordingly, and, if the bid 
be accepted, no exemption certificate will be issued. _ 

The first sentence of the second paragraph of the notice should be 
amended by striking out the period at the end thereof and adding 
after the words “United States” the following: 

Provided the manufacturer, producer, or importer shall furnish evidence of 
that fact satisfactory to the Commissioner of Internal Revenue. 

There appears no legal authority for the last sentence of said sec- 
ond paragraph, which purports to reserve to the Government the right 
to reduce the bid price by the amount of the Federal tax in every such 
instance. A bidder cannot be required either to submit prices exclu- 
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sive of the amount of applicable taxes, or to consent to the reduction 
of the bid price by the amount thereof if, notwithstanding inclusion 
of such amount, the bid is the low bid and is otherwise entitled to the 
award. The bid of the lowest responsible bidder should not be rejected 
solely because it is inclusive of all applicable taxes, and, if accepted, 
it may not as a matter of right be further reduced. 

When State or local taxes are included in bid prices—which is pre- 
sumed unless they are specifically shown on the face of the bid to be 
excluded—the bidder or contractor is not concerned with the steps 
which may be taken or method adopted by the Federal Government 
to obtain a refund of such taxes from the taxing authority. The 
bidder is interested in the matter only when such taxes are specifically 
shown to be excluded, or are included with agreement for the deduc- 
tion thereof, thus entitling the contractor to proper tax exemption 
certificates. Hence, the last sentence of paragraph 3 of the notice is 
unnecessary, serves no useful purpose, and should be eliminated. 

As to the fourth paragraph of the notice, section 3709, Revised 
Statutes, contemplates that purchases of materials, equipment, and 
supplies will be made at the lowest net cost to the Government, and 
it has been pointed out heretofore that whether the Federal taxes are 
included in or excluded from the contract price in any instance, the 
net result to the’ Government is practically the same, exclusion of the 
tax conserving appropriations at the expense of Treasury receipts, 
while inclusion of the tax in the amount of the contract price in- 
creases the charge under the appropriation with a corresponding in- 
crease in Treasury receipts. 15 Comp. Gen. 588. Therefore, it would 
appear proper that bid prices be adjusted to a Federal tax-included 
basis before comparison rather than to a tax-excluded basis as the 
tax-included bids may not show the amount of the tax included therein. 

To accord with the changes hereinbefore suggested, the certificate 
of the bidder appearing at the end of said notice should be changed to 
read as follows: 


The undersigned warrants that the foregoing list includes all items of the bid 
which are subject to a Federal, State, or local tax with respect to which such 
tax is excluded from the bid price, or if included, as to which the undersigned 
agrees to the deduction of such taxes from the bid price. 

Subject to the changes herein suggested the “Notice to Bidders— 
Taxes” appears free from objection. But, as pointed out above, the 
provisions of the Revenue Act of 1932, as amended, relative to tax 
exemption on sales for exclusive Government use are not mandatory 
and leave a bidder free to include or exclude excise taxes as he may 
see fit. While it may be desirable from an administrative standpoint 
to make purchases exclusive of the amount of the applicable taxes, 
there appears no legal authority for the adoption by any purchasing 
agency of the Government of any rule, regulation, or procedure, the 
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effect of which is to require or indirectly coerce bidders to submit 
Federal-tax-free prices, or to consent to the deduction of such in- 
cluded taxes from otherwise acceptable low prices submitted. Such 
an undertaking is not within the framework of the legislative policy 
which the statute discloses and, hence, is unauthorized. Panama Re- 
fining Company v. Ryan, 293 U. S. 388, 425. Under the provisions 
of the statute and the regulations prescribed pursuant thereto any 
action of a bidder as to the inclusion or exclusion of applicable Fed- 
eral taxes should be voluntary in every instance, and any stipulations 
in invitations for bids relative to such applicable taxes may be only 
in the nature of information to said bidders as to the method of bid 
evaluation, and should not be so worded as to impose any undue 
restriction upon bidders. 


(A-91685) 


CONTRACTS—DAMAGES—ACTUAL—DELAYS—AWARDS BASED ON 
EARLY DELIVERY 


Where the advertised invitation for bids advised that delivery was desired 
“immediately” and a higher bid was accepted because it offered delivery 
within a shorter time than the low bidder, and delivery was delayed even 
beyond the time specified by the low bidder, the contractor is not entitled 
to payment in excess of the low bid price, the measure of actual damages 
to the Government by reason of the delay being the increase it had agreed to 
pay to obtain the earlier delivery which was not made. 


aan oe General Elliott to Atlantic Creosoting Co., Inc., February 


Reference is made to your request for review of settlement No. 
0140073, dated October 14, 19387, which disallowed your claim for 
$37.87, representing the balance alleged to be due for certain lumber 
furnished the Works Progress Administration at Milledgeville, Ga., 
under your bid of April 29, 1936, and acceptance dated May 7, 1936. 

It appears that by invitation No. 2250, dated April 24, 1936, the 
State Procurement Office, Treasury Department, Atlanta, Ga., adver- 
tised for bids on, among other things, 14 items of lumber. The invita- 
tion advised bidders that the lumber was desired immediately. By 
your bid dated April 29, 1936, in the amount of $643.77 you offered to 
furnish and deliver the 14 items of lumber at Milledgeville within 14 
days after receipt of order. Another bidder quoted a price of $605.90 
but specified time of delivery as within 20 days after receipt of the 
order. Due to the fact the lumber was so urgently needed and since 
you offered to deliver within 14 days, your bid was accepted May 7, 
1936. The record shows that purchase order was received by you May 
8, 1936, thus establishing final date for delivery as May 22, 1936. 
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The lumber was not delivered until May 29, 1936, or 21 days 
after receipt of the order, and since the time required by you for de- 
livery was in excess of the time offered by the low bidder, payment was 
made to you for the lumber at the price quoted by said low bidder, or 
$605.90, and your claim for the additional amount of $37.87 was dis- 
allowed in the settlement of October 14, 1937. 

Bidders in this case were advised in the invitation that the lumber 
was required immediately and the sole basis for awarding the contract 
to you was the fact that you offered delivery within a shorter period 
than that offered by the low bidder. You breached your contract by 
failing to make delivery within the time specified in your accepted 
bid and delivery was not even made within the time offered by the low 
bidder. Thus you did not earn the increased price and it is obvious 
that the Government did not get that for which it agreed to pay the 
additional price of $37.87. The contracting officer was not authorized 
to obligate the Government to pay more than $605.90 for the lumber 
except on condition that the lumber be delivered within 14 days after 
receipt of the order. As you did not comply with that condition, 
payment of the excess of $37.87 is not authorized. 

In your request for review you state that your failure to deliver 
within the time specified was caused by an explosion of a boiler and 
that you cannot agree that “this explosion did not fall within the 
usually excepted causes.” The circumstance that the delay in de- 
livery was due to the explosion of a boiler in your plant has no bear- 
ing on the matter since the contract in this case made no provision 
for excusing you for delays in delivery for any causes. 

The rule is well settled that when one party breaches a contract by 
failure to deliver within the period specified therein, the other party 
has the option of accepting delayed delivery and recouping the actual 
damage sustained, or of buying in the open market without waiting 
for the contractor to deliver and charging the excess to the delinquent 
contractor. In this case there would appear to be no room for rea- 
sonable doubt as to the measure of actual damage. It is the differ- 
ence between the low bid and your bid which was accepted for the 
sole reason that you had promised earlier delivery. Since you did 
not deliver any earlier than delivery was promised under the low 
bid, the Government’s damage by your breach is the increase it had 
agreed to pay to obtain earlier delivery which was not made. See 
7 Comp. Gen. 444; 9 Comp. Gen. 65. 

Accordingly, the disallowance must be and is sustained. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 621 
(A-91499) 


OONTRACTS—INCREASED COSTS—WAGES—COAL CONTRACTS—BID- 
DER’S DESIGNATION OF SEVERAL CLASSES OF EMPLOYEES 
INSTEAD OF PREDOMINANT OCCUPATIONAL CLASS 


Where coal purchase specifications and contract provided for a percentage 
contract price adjustment in case of wage changes after the opening of 
bids, based on the predominant occupational class of labor receiving the 
same wage rate specified by the contractor, and contractor’s bid neverthe- 
less specified three classes of employees receiving different wage rates, 
there is no proper basis for adjustment of the contract price, notwith- 
standing wage rate increases in the three classes specified by the contractor, 
and payment in excess of the contract price is unauthorized. 


Acting Comptroller General Elliott to Captain Roy J. Caperton, United States 
Army, February 2, 1938: 


There was received your letter of August 4, 1937, transmitted to 
this Office by Chief of Finance, War Department, by a first endorse- 
ment dated December 22, 1937, requesting decision as to the amount 
which properly may be paid to The Pikes Peak Fuel, a corporation, 
Colorado Springs, Colo., on voucher accompanying your submission, 
stated in favor of said corporation in the sum of $542.61, for the 
130.45 tons of lignite coal furnished to three specified camps of the 
Civilian Conservation Corps under coa] contract dated March 27, 
1937, Purchase Order No. 2947. 

Your doubt in the matter would appear to relate to the item of 
$20.81 claimed by the contractor in excess of the stipulated price of 
$4 per ton for the tonnage of coal furnished in April 1937, said item 
being based on an increase in the wage-scale rates of certain mine 
employees at the time the coal was shipped over the wage-scale rates 
in effect at the time the bid therefor was opened on March 24, 19387. 

In the involved contract, the specifications—a part thereof—pro- 
vided for deletion of paragraph 3, “wage scales” of the Standard Gov- 
ernment Purchase Conditions for Coal (Standard Form No. 48), 
relating to an adjustment of the stipulated contract price in the 
event of changes in the cost of production due to subsequent changes 
in the wage scales of the mine employees, and in lieu thereof that 
the following provisions be substituted: 

2. The contract price specified herein for the coal is based upon the wage 
scale in effect with mine employees on the date of opening of bids, and any 
changes in the said wage scale shall increase or decrease the contract price of 
coal by the method herein stated. 

8. In event of a change in the wage rate for the herein specified predominant 
occupational class of mine employees, approved generally for the mining dis- 
trict in which the mine herein named is located, the contract price shall be 
increased or decreased on any tonnage shipped from the mine after date of such 
increase or decrease in the wage rate, according to whether the wage rate is 
increased or decreased, by an amount which is the product of the f. o. b. mine 
price times 0.6, times the percent change in the wage rate expressed as a decimal 
(the percent increase or decrease in the wage rate shall be computed to the 


nearest tenth percent and the increase or decrease in the contract price shall be 
computed to the nearest tenth of a cent). If the change is an increase ir the 
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wage rate for the stated class of employees, the right is reserved to the 
contracting officer to disallow any increase in the contract price if in his opinion 
the increase in the wage rate as reported by the contractor was not approved 
generally by the operators of mines in the mining district in which the mine 
named is located, and the contracting officer’s decision shall be final and con- 
clusive on the parties hereto subject only to appeal, within 60 days, by the 
contractor to the head of the department concerned, whose decision on such 
appeal shall be final and conclusive on the parties hereto. Such determined 
increase or decrease in the contract price shall be final and conclusive, and no 
additional claim by the contractor will be considered covering any changes in 
wage rates of other classes of mine labor employed on a per ton, or a monthly, 
or a daily, or an hourly, or any other rate basis, or covering any changes in 
compensation insurance or in any other labor factor or factors entering into 
the cost of producing coal at the mine named. 

4. In event of a change in the wage rate for the specified predominant occupa- 
tional class of mine employees there shall be furnished to the contracting officer, 
within 60 days from the. date of the change in the wage rate, authenticated 
copies of the new wage scale and of the wage scale which was in effect on the 
date of the opening of bids. 

5. When there has been no change in the wage rate, subsequent to the date 
of opening of bids and during the contract period, the contractor shall so certify 
on each invoice or voucher submitted for payment. 


The “Special Instructions to Bidders,” a part of the contract, 
provided : 


1. The referred to method provides for an adjustment of the contract price 
for a change in wage rates with mine employees; it is based on the following 
requirements and conditions: 

(a) The bidder must specify on the appropriate bidding form that par- 
ticular occupational class of mine employees receiving the same wage rate that 
has a predominant effect on the cost of producing coal at the mine named by 
him; i. e., that particular occupational class of employees receiving the same 
wage rate to which on the pay roll a predominant amount of money is regularly 
paid for producing coal. The class selected shall not be for supervisory or 
clerical employees. 

(b) The predominant wage rate class of employees so specified must be de- 
scribed in such a manner that it may be clearly identified in the wage agreement 
between the operator of the mine and the mine employees in effect on the date 
of opening of bids. 

.(c) In event of a change in the wage rate for the predominant occupational 
class of labor specified by the bidder, the f. o. b. mine price is multiplied by a 
percentage factor of 60 percent, and the product thereof is multiplied by percent 
change in the wage rate, and the resultant obtained is the amount that the 
contract price will be increased or decreased on account of an increase or 
decrease in the wage rate. 

(d) It is to be noted that this method is based on the f. o. b. mine price. If 
the invitation calls for bids for coal on any other than the f. o. b. mine basis 
(the bid price including freight rate and/or cost of trucking), the bidder must 
state also in his bid the f. o. b. price at the mine named. 

2. Following is an example of applying the above stated method: 

The f. o. b. mine price stated in the contract is $2.00 per ton. 

The predominant occupational class of mine employees specified by the con- 
tractor is—“Drivers, brakemen, spraggers, snappers, coal drillers, trackmen, 
wiremen, bonders, timbermen, bottom cagers.” (This group classification may 
apply to certain districts only). 


The wage rate in effect on the date of opening of bids is_____-_ $0. 729 per hour. 
eee One Mae Ls LO ee tl $0. 802 per hour. 
The increase in wage rate is.............-.._..-____-______ 10. 0 percent. 


The increase in the contract price, using the following indicated formula and 
by computation, is: $2.00 X0.6 X0.100=12.0 cents per ton. 


This adjustment in the contract price is a compensating one for offsetting 
changes in the cost per ton of producing coal at the mine under the new wage 
scale covering all mine employees as compared to the cost of producing coal 
under the wage scale which was in effect on the date of opening of bids. 
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Under the contract terms the coal was to be delivered f. 0. b. desti- 
nation to the three Civilian Conservation Corps camps, SCS camp 
6-C, Company 1846, SP camp 12-C, Company 1847, and F camp 
33-C, Company 1819, located 3, 5, and 6 miles from the railhead, 
Colorado Springs, Colo., the location of the Pike View Mine from 
which the coal was obtained. The delivery price was fixed by the 
contract at $4 per ton of 2,000 pounds. In the event, however, of any 
changes in the wage rates of the predominant occupational class of 
labor specified by the bidder—subsequent to the date of opening the 
bids on March 24, 1937—the contract provided that the stipulated 
tonnage price would be adjusted in accordance with the above-quoted 
provisions thereof. 

Under such substituted provision of the contract, with reference 
to changes in the wage rates of the specified predominant occupa- 
tional class of labor and the prescribed method of the adjustment 
of the stipulated tonnage price of the coal, it is not necessary to 
show the increased cost of production of the coal, as the changes in 
the wage scales of the mine employees, other than the scale of wage 
rates of the predominant class mentioned in the bid, will not require 
or authorize any change in the stipulated contract tonnage price. 
When there is a change in the scale of wage rates of the predominant 
class specified in the bid, the increase in price authorized by the 
contract is to be calculated only on the basis of % > of the percentage 
of the established increase. As stated in the invitation for bids, the 
adjustment of price authorized under the contract is a compensating 
one for offsetting changes in the cost per ton of producing the coal, 
and the increases therein provided for is to apply on all tonnage 
shipped from the mine after date of such increase in the scale of 
wage rates of the predominant class specified, regardless of the fact 
that all or a part of the tonnage of a particular car may have been 


. mined before the increased wage scale rates became effective. Where 


the change is an increase in the wage rate for the stated class of 
employees, the contract stipulates that the right is reserved to the 
contracting officer to disallow any increase in the contract tonnage 
price if—in his opinion—the increase in the wage rate as reported 
by the contractor was not approved generally by the operators of 
mines in the mining district in which the mine named is located, 
and the contracting officer’s decision is final and conclusive, if not 
appealed within 60 days by the contractor to the head of the de- 
partment concerned, whose decision on such appeal is final and 
conclusive. Also, the contract provided where there was a change 
in the wage rate for the specified predominant occupational class 
of mine employees, the contractor shall furnish to the contracting 
officer, within 60 days from the date of the change in the wage 
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rate, authenticated copies of the new wage scale and of the wage 
scale which was in effect on the date of the opening of bids. 

The predominant occupational class of mine employees stipulated 
in the bid in this instance are “Machine and pick mining” and 
“Machine loading.” 

However, there appears to have been no authority for the contractor 
to specify in its bid as the “predominant occupational class” three 
classes of mine employees receiving different wage rates, because the 
instructions to bidders and the accompanying specifications and sched- 
ules (Q. M. C. Form 308-A, approved July 17, 1937) clearly provided 
for specifying only “that particular occupational class of mine em- 
ployees receiving the same wage rate.” 

The instant claim covers 31.385 tons (2,000 pounds) of lignite coal 
delivered under the contract during March 1937, and 99.1 tons (2,000 
pounds) of lignite coal delivered during April 1937, for which the 
contractor is entitled to payment at the stipulated contract price of 
$4 per ton, amounting to $521.80. The contractor, however, has 
claimed an additional 21 cents per ton for the 99.1 tons of coal deliv- 
ered in April 1937, amounting to $20.81, because of changes in the 
wage-scale rates of the three classes of mine employees specified in 
the bid, effective April 1, 1937. In support of its claim for the 21 
cents per ton increased tonnage price, the contractor filed the affidavit 
of W. D. Wade, its assistant treasurer, dated July 28, 1937, wherein is 
set forth the wage scales of certain mine employees, in effect at the 
date of opening the bids and on the date of delivery of the coal and 
the increases thereof alleged effective April 1, 1937. Among the listed 
employees working “underground” as shown in the affidavit are those 
engaged in “Machine” and “Pick” mining, the wages of which two 
separate classes were increased in the sums of 10 and 8 cents per ton, 
respectively, and “Mechanical loading machine” employees, the wages 
of which were increased 70 cents per day, or 10 cents per hour. The , 
claimed increase of 21 cents per ton appears to be based on the alleged 
new wage-scale rate, effective April 1, 1937, relative to these three 
classes of mine employees which presumably are the “Machine and 
pick mining” and “Machine loading” employees mentioned in the bid. 

As the contractor specified three classes of employees receiving dif- 
ferent wage rates, instead of one “particular occupational class of 
mine employees receiving the same wage rate” there appears no 
proper basis for an adjustment of the contract price. Moreover, there 
would seem to be some doubt on the present record as to whether the 
contractor complied with the requirement of the contract with respect 
to furnishing the contracting officer, as required by paragraph 4 of 
the specifications, hereinbefore quoted, within the specified 60-day 
period, authenticated copies of the new wage scale and of the wage 
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scale which was in effect on the date of opening the bids, it appearing 
from the contractor’s invoices showing the details of the changes in 
wages that they were not received in the administrative office until 
July 10, 1937, which was 100 days after April 1, 1937, the effective 
date of such wage changes. Also, the copy of the agreement with the 
United Mine Workers covering the period ending April 1, 1937, ap- 
pears to have been transmitted by the contractor to the contracting 
officer with letter dated Sepember 23, 1937, received on Sepember 24, 
1937, which was 176 days after April 1, 1937, the effective date of the 
new wage rates, 

In view of the facts and circumstances disclosed, and the terms of 
the contract, the contractor does not appear—on the present record— 
to be entitled to any increase over the price of $4 per ton stipulated in 
the contract for the coal furnished. 

Accordingly, payment on the voucher, returned herewith, of any 
amount certified in excess of $521.80 (130.45 tons of coal at $4 per 
ton) is not authorized. 


(A-91563) 


CONTRACTS—FOREIGN PRODUCTS—STATUS OF PRODUCTS OF 
PHILIPPINE ISLANDS 


Products of the Philippine Islands may not be classed at this time as foreign 
products within the meaning of the Buy American Act of March 3, 1933, 47 
Stat. 1520, as such islands are still subject to the jurisdiction of the United 
States. 


Ades en General Elliott to the Secretary of Commerce, February 


There has been received your letter of January 22, 1938, as follows: 


The receipt is acknowledged of your letters of January 5 and 11, 1988, the 
former enclosing copy of a telegram from the Haviside Company, of San Fran- 
cisco, California, and the latter quoting a letter from said company, concerning 
the award of a contract by the Superintendent of Lighthouses, San Francisco, 
California, for manila rope. 

The question of the purchase of this rope was first brought to the attention 
of the Bureau of Lighthouses of this Department by a radiogram from the 
Superintendent at San Francisco as follows: 

“In response invitations covering purchase manila rope low bid submitted 
by local dealer on Ynchausti branch manufactured in Manila, Philippine Islands, 

advice requested if rope manufactured in Manila may be considered as foreign 
product and bid disregarded.” 

After consideration of this matter and informal inquiries made within the 
Department and with the Procurement Division the Superintendent was advised 
by radiogram of December 30, 1987, as follows by the Commissioner of 
Lighthouses : 

“Re radio twenty-third, rope manufactured Philippine Islands being accepted by 
Procurement Division as domestic production without apparent objection, your 
office authorized act accordingly.” 

Upon receipt of your letter of January 5, 1988, the matter was taken up 
further with the Superintendent and under date of January 10, 1988, he advised 
by radio as quoted below: 
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“Re bid rope award not yet made all bids cancelled and new proposals issued) 
opening January eleventh stop Haviside protest is from Tubbs Cordage Company 
local manufacturers stop will air mail copy new proposal and abstract of bids stop. 
Haviside protest based entirely on question of accepting Philippine rope in. 
competition with rope of domestic manufacture as bid for Philippine rope was 
lowest of seven bids received.” 

The Superintendent has since advised that the cancellation of bids opened: 
December 23, 1987, was due to his office learning that the price of rope had been, 
reduced approximately $0.01 per pound since the date of opening bids on account. 
of some local controversy. This fact is borne out by the new bid prices sub-~ 
mitted as shown on the enclosed abstracts. However, the Weeks-Howe-Emerson 
Company are still low bidders, their quotation being based on furnishing manila 
rope manufactured in the Philippine Islands, and your decision is respectfully 
requested as to whether such bid may be disregarded as not complying with 
the provisions of section 2, title 3 of the act of Congress approved Mareh 3, 
1933, 47 Stat. 1520, and the bid of the Marshall-Newell-Supply Company 
accepted as complying with the advertised proposal. 

With special reference to your letter of January 11, it does not appear that 
the provisions of the Wagner National Labor Relations Act of July 5, 1935, 
referred to by the Haviside Company are required to be made a part of Gov- 
ernment contracts for the purchase of supplies, and same were not included in 
the advertised terms or specifications under consideration. The pertiment matter 
for consideration as indicated above, is understood to involve the domestic or 
foreign character of the material to be supplied by the Weeks-Howe-Emerson 
Company with respect to compliance with the act above eited. 


The amount involved being less than $10,000, there is inapplicable 
the so-called Walsh-Healey Act of June 30, 1936, 49 Stat. 2036, et seq. 
The Buy American Act of March 3, 1933, 47 Stat. 1520, provided in 
section 1 thereof: 


That when used in this title— 
(a) The term “United States,” when used in a geographical sense, includes 


the United States and any place subject to the jurisdiction thereof; 

(b) The terms “public use,” “public building,” and “public work” shall mean 
use by, public building of, and public work of, the United States, the District 
of Columbia, Hawaii, Alaska, Puerto Rico, the Philippine Islands, American 
Samoa, the Canal Zone, and the Virgin Islands. 

The Philippine Islands are still subject to the jurisdiction of the 
United States. Hence, products of said islands may not be classed at 
this time as foreign products within the meaning of the act of March 
3, 1933, supra. 

The Haviside Co. has complained against inequality of competi- 
tion between concerns in the United States and in the Philippine 
Islands due to the National Labor Relations Act of July 5, 1935, 49 
Stat. 449, 457, but, as you have intimated in the concluding paragraph 
of the above-quoted letter, any such inequality is not one which may 
be semoved by contract stipulations under existing law, except to 
the extent that the purchases exceed $10,000 and are made in com- 
pliance with the Walsh-Healey Act of June 30, 1936, and the regula- 
tions issued pursuant thereto. 

If the rope offered under the low bid of the Weeks-Howe-Emerson 
Co. meets the requirements of the specifications the acceptance of a 
higher bid in this instance is not authorized. 
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(A-76945) 


MILEAGE— TRAVEL BY PRIVATELY OWNED AUTOMOBILE — SANTA 
MONICA TO POINTS OUTSIDE BOUNDARIES OF LOS ANGELES 






While reimbursement may be allowed civilian inspectors of the Navy in per- 
formance of official travel by privately owned automobile away from their 
headquarters at Santa Monica, California, to points outside the exterior 
boundaries of the city of Los Angeles, the travel status should be con- 
sidered as beginning from a point outside such exterior boundaries to the 
other point so located. 


aires Comptroller General Elliott to the Secretary of the Navy, February 3, 


There has been received, by your direction, a communication from 
the office of the Judge Advocate General of the Navy, dated Decem- 
ber 4, 1937, symbol LL/L20-3(371019-1), transmitting a letter from 
Capt. H. B. Ransdell (SC), United States Navy, dated November 
19, 1937, symbol GF/L10-5(5) SFP-X-19, as follows: 

The General Accounting Office has suspended in the accounts of Captain 


W. N. Hughes (SC), U. 8S. N., the following amounts covering the travel of 
civilian inspectors located at Santa Monica, Calif. : 


Name of claimant Voucher No. 





Amount 





Sere PESSIE ATR TEE SIO DS SMR 41183—January 1937 






(Kenyon W. Mathers.....---...--~.--_~_ 60019—-February 1987_.....____ 9. 00 
PE Us SI at lan ceihcicctansceeinatinncavesesnopee. 51172-January 1937_....---.. 14.13 
ti TE TN isaac eh i ithaca 60012—February 1987__..... 10. 80 
SL TEs MIE starrtintperethrrncsepditincainmatane 68675—-March 1987 _...---___-_ 8.10 
(iG Detect Se ea 38195-November 1936__....-- 6. 66 
oO SONI cers ss tech-stisetiliinictinchnlitiaten' 51193—January 19387_....._--- 7. 56 
ee ae ice heetcdsastiarcireenisine petals 63589-March 1987 _.......... 5. 40 
Ci Bi Wisieelitie. 6. kt sh 68811-—March 1937 _.......___ 6. 30 


It is evident that the above suspensions were based on Comptroller General's 
decision noted in reference [A-76945, July 28, 1936]. 

The conditions surrounding the travel of civilian inspectors traveling out of 
Santa Monica, Calif., are different from the conditions on which the cited 
Comptroller General’s decision was based, in which latter case the travel was 
almost wholly performed within the corporate limits of the city of Los Angeles. 

The civilian inspectors at Santa Monica, Calif., receive specific orders pro- 
viding for inspection within the cities of Burbank, Glendale, and El Segundo 
(Inglewoed) . 

The enclosed map indicates that personnel traveling from headquarters at 
Santa Moniea, Calif., which is not within the corporate limits of Los Angeles, 
Calif., proceed to inspection points mentioned above, which also are not within 
the corporate limits of Los Angeles, Calif. In this respect the travel differs 
from that covered by the above mentioned Comptroller General’s decision. 

The Inspector of Naval Material at Santa Monica, Calif., advises as follows: 

“(a) Santa Monica is not within the corporate limits of the city of Los 
Angeles. , 

“(b) At Santa Monica the bus line goes by the office. 

“(c) At Glendale the bus line goes by the office; at Inglewood within 2 miles 
from the office except at 7: 30 a. m. and 4:15 p. m., and hourly during the day. 

“(d) There is no direct connection between Santa Monica and Glendale or 
Inglewood. Connections to Glendale are by bus to business district, Santa 
Monica, by bus to Pico and Grenshaw Blv'ds., Los Angeles bus terminal; by 
street car to car terminal, Los Angeles, by bus to Glendale. Total time required 
minimum 1 hour 85 minutes, average 2 hours; maximum 2 hours 30 minutes: 
distance traveled 24 miles; travel by automobile 20 miles, time 40 minutes. 
Connections to Inglewood by bus to business district, Santa Monica, by bus to 
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Pico and Crenshaw Blv’ds., bus terminal Los Angeles; by street car to Haw- 
thorn and Imperial Highways, Inglewood, within 2 miles from inspection points, 
by hourly bus to inspection points, or by taxicab, or walk. Total time required, 
minimum 1 hour 50 minutes, maximum 2 hours 40 minutes. Distance traveled 
22 miles. Travel by automobile 10 miles, 20 minutes. The saving in useful man 
hours of inspection is evident. 

“(e) Inspection at Inglewood and Glendale cannot be made advantageously 
or efficiently by public conveyance due to time required for travel. Further, 
inspection is often carried beyond the regular working hours of contractors 
in order to complete inspection, after which time bus transportation is dis- 
continued. In such cases two inspection trips will be required. 

“(f) The cost of transportation by public conveyance from Santa Monica 
to Glendale and return is $1.10, and to Inglewood it is 90¢, assuming a two- 
mile walk, or $1.40 by taxicab, as stated in paragraph (d) above. Time of 
travel by public conveyance from Santa Monica to Inglewood, thence to Glen- 
dale and return to Santa Monica is not considered inasmuch as such a trip 
will require more than one-half day, and, therefore, is impracticable. 

“The inspector wishes to invite attention to the fact that aircraft plants 
in this vicinity are located in outlying districts, and besides the great dis- 
tances between different points, the transportation facilities are very limited 
except during starting and quitting periods. Although the cost of transporta- 
tion by public conveyance, as in the case of Glendale, may be somewhat less 
than by privately owned automobile, the advantage in time saving and conse- 
quent efficiency of personnel which are considered of greater advantage to the 
government. If this time saving cannot be effected, the office would under 
present conditions have to request one additional inspector and one engineer 
in order adequately to function.” 

In view of the above, it is requested that the suspensions raised by the 
General Accounting Office be reviewed and that the expenses incurred away 
from official headquarters at Santa Monica, Calif., be allowed. 

A number of travel expense claims covering reimbursement for mileage 
between the same points mentioned above are being held, and it is therefore 
requested that decision be expedited. 


The decisions of this Office negativing the allowance of mileage 
for the use of a personally owned automobile in such cases as con- 
sidered in the decision of July 28, 1936, A~76945, are predicated upon 
the fact that the travel was to places which are political subdivisions; 
or are within the limits of the exterior boundaries of the official 
headquarters. 

With respect to Santa Monica the cited decision held that since 
it was surrounded on three sides by the city of Los Angeles, the fourth 
side being the shore line, travel from headquarters at Los Angeles 
to Santa Monica was travel within the exterior boundaries of head- 
quarters—the city of Los Angeles, Likewise the same rule appears 
applicable with respect to travel from headquarters at Santa Monica 
to Los Angeles. 

A somewhat different situation is presented, however, when the 
travel is from Santa Monica to points outside the exterior boundaries 
of the city of Los Angeles. In such cases since Santa Monica is not 
in fact entirely surrounded by the exterior limits of the city of Los 
Angeles the travel may be considered as beginning in fact from a 
point outside such exterior boundaries to another point similarly 
located. 

The vouchers here under consideration, as well as other similar 
vouchers, will be audited by this Office accordingly. 
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(A-90785) 


TRANSPORTATION — DESTITUTE AMERICAN SEAMEN — STATUTORY 
TRANSPORTATION CHARGE APPLICABILITY TO VESSELS OF FOR- 
EIGN REGISTRY AND OWNERSHIP 


The provisions of the act of May 7, 1930, 46 Stat. 261, limiting the charge for 
transportation of destitute seamen to the United States as stated therein, 
are applicable only to American or foreign built vessels wholly owned by 
American citizens, and not to such transportation by a vessel of foreign 
registry and ownership under a proper consular agreement. 


Decision by Acting Comptroller General Elliott, February 3, 1938: 

The Johnston Warren Lines, Ltd., has, by letter dated October 25, 
1937, requested review of settlement dated October 11, 1937, by which 
there was disallowed $8 of the item of $15 for transportation, which, 
together with an item of $10 for special care, comprised its claim 
for transportation of Fred Plummer, a destitute American seaman, 
from Halifax, Nova Scotia, to Boston, Mass., pursuant to consular 
certificate agreement, dated June 4, 1937. 

The evidence establishes that, at the request of the master of the 
trawler Cormorant—an American vessel owned by the Ocean Trawl- 
ing Co., of Boston, Mass.—the aforementioned seaman was removed 
from said trawler at sea, on account of illness, by the United States 
Coast Guard Cutter Champlain and brought to Halifax, Nova 
Scotia, where he was turned over to the American Consulate General, 
who entered into an agreement on June 4, 1937, on consular certificate 
Form No. 24, with the master of the British S. S. Nova Scotia—no 
American vessel being available—for transportation of said seaman 
from Halifax, Nova Scotia, to Boston, Mass., for the sum of $15, 
payable upon presentation to the Department of State of said con- 
sular certificate, bearing indorsement of the collector of customs 
showing satisfactory compliance with the terms thereof. 

The claim as presented by claimants—apparently as agents for 
the owners of the S. S. Nova Scotia—for the agreed item of $15 for 
transportation and $10 for special care—examination by ship’s sur- 
geon, $5, and cleansing, disinfecting room, linens, etc., $5—contained 
the required certificate, executed by the inspector of customs, Boston, 
Mass., June 7, 1937, showing that the seaman named therein had on 
that date arrived on the S. S. Nova Scotia, and that said seaman 
had received special care on the voyage by reason of sickness, for 
which—under the conditions of said agreement dated June 4, 1937— 
the claimants are authorized to submit an itemized claim. 

The claim was administratively approved in the amount of $25 
as claimed, and in support thereof the American Consulate General 
advised the Secretary of State, June 24, 1937, in material part as 
follows: 


* * * The opinion of the medical officer of the Champlain was that 
Plummer was suffering from an infectious disease. Tle was not in a condition 
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to work and it was thought, basing the belief on the opinions of the medical 
officers of the Champlain and Nova Scotia, both of whom examined him, that 
he would require medical supervision on the trip to Boston and that disinfec- 
tion would be necessary on arrival. The notation on form 24 was intended to 
indicate this fact. Because the necessary scientific tests to determine the pre- 
cise nature of the disease were not made, a definite statement was not possible. 
The notation ought, however, to have been made more explicit. The charge 
is in accordance with the Consulate General’s understanding and in view of 
the circumstances is, in my opinion, a reasonable one. 


The act of May 7, 1930, 46 Stat. 261, amending the law governing 
transportation of destitute seamen to the United States, provides in 
material part: 


All masters of vessels of the United States and bound to some port of the 
same, are required to take such destitute seamen on board their vessels, at the 
request of consular officers, and to transport them to the port in the United 
States to which such vessel may be bound, on such terms, * * * and the 
amount agreed upon between the consular officer and the master of the vessel 
in each individual case not in excess of the lowest passenger rate of such 
vessel and not in excess of 2 cents per mile shall in each case constitute the 
lawful rate for transportation on steam vessels; * * * Every such master 
who refuses to receive and transport such seamen on the request or order of 
such consular officer shall be liable fe the United States in a penalty of $100 
for each seaman so refused. * * 

Reasonable compensation. in adttiton to the allowances provided herein, or 
any allowance now fixed by law, or by regulations now or hereafter estab- 
lished in accordance with section 1752 of the Revised Statutes of the United 
States, may be paid from general appropriations for the relief and protection 
of American seamen, when authorized by the Secretary of State, in the 
following cases: 

First. If any such destitute seaman is so disabled or ill as to be unable to 
perform duty, * * *. 


Sections 259 and 281, Consular Regulations, annotated, provide in 
part with respect to relief of seamen, as follows: 


259. Consuls to relieve destitute seamen. It is the duty of consular officers, 
from time to time, to provide for the seamen of the United States who may be 
found destitute within their districts, respectively, sufficient subsistence and pas- 
sages to some port in the United States, in the most reasonable manner, at the 
expense of the United States, subject to such instructions as the Secretary of 
State shall give—4j6 U.S. OC. § 678. The provisions respecting relief apply to 
American seamen on American or foreign built vessels purchased abroad and 
wholly owned by American citizens in the same manner as to seamen of regu- 
larly documented vessels, 

Zou. © 

Consular wthiien may also contract with masters of foreign vessels at rea- 
sonable rates when opportunities by American vessels do not offer. In that 
case the reasons for such shipment and the payment of increased compensation 
should be stated in the transportation certificate. * * * 


It is clear from the quoted provisions of the act of May 7, 1980, 
supra, and the regulations issued pursuant thereto that said provisions 
are applicable only to American or foreign built vessels wholly owned 
by American citizens. The evidence establishes that no vessel of 
American registry was available for the services in question; that 
the Nova Scotia is a vessel of British registry, owned by the Furness 
Line and operated by claimants, apparently as agents. Under such 
circumstances, the agreement of June 4, 1937, between the master of 
said vessel and the American Consulate General, Halifax, Nova 
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Scotia, for payment of $15 as transportation charges appearing rea- 
sonable and in all respects valid is not subject to question. 

The settlement of October 11, 1937, is accordingly revised and a 
check in the additional amount of $8 will issue in due course. 


(A-92258) 


APPROPRIATIONS — “PURCHASE OF LAND”—FISCAL YEAR LIMITA- 
TION APPLICABILITY, AND OBLIGATION THROUGH AUTHORIZA- 
TION FOR CONDEMNATION PROCEEDINGS 


An appropriation for the purchase of land, made by an annual appropriation 
act, not within the “construction of public buildings” class referred to in 
section 682, title 31, U. S. Code, or the classes excepted from the fiscal 
year limitation requirements of section 7, act, August 24, 1912, 37 Stat. 
487, as amended, and not “made in terms expressly providing that it shall 
continue available beyond the fiscal year for which the appropriation act 

* * makes provision,” as provided by said act, may not be set up 
ims fiscal year limitation, but if condemnation proceedings were 
authorized within the period for which the appropriation was available 
for obligation, the appropriation would thereby become obligated and thus 
become available for payment of the condemnation award. 


Actire Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, February 5, 1938: 


There has been received your letter dated January 14, 1938, as 
follows: 


The 1937 District of Columbia appropriation act approved June 23, 1936, 
provides : 

“For the purchase of land, being lots Nos. 31 and 32, in square 175, adjacent 
to the D. C. Repair Shop, to afford additional shop facilities, housing for auto- 
mobile trucks and storage for tools and building materials for the D. ©. Repair 
Shop, $15,000.” 

District of Columbia appropriation warrant No. 1, dated July 1, 1936, counter- 
signed by you July 7, 1936, digests this appropriation “DC 7072 Land for Repuir 
Shop, Municipal Architect’s Office, D. C., 1937, $15,000.” The Commissioners 
believe that under the provisions of section 7 of the act of August 24, 1912 (47 
Stat. 487), which authorizes the setting up of appropriations for “buildings and 
grounds” without fiscal year limitations, authority exists for such action in this 
particular case. See in this connection your letter dated August 14, 1936 
(A-79983 ), to the Secretary of the Treasury, eliminating the fiscal year require- 
ment set up under the appropriation, “Buildings, Petworth Branch Library, 
D. C.,” and your letter of February 3, 1937, eliminating the fiscal year reference 
to the appropriation, “Buildings, Police Court, D. C.” 

As it was not possible to acquire these lots at a satisfactory figure, condemna- 
tion proceedings (District Cause No. 2463) were filed for the condemnation of 
this property. These proceedings were finally ratified and confirmed December 
8, 1987, from which an appeal was noted to the U. S. Court of Appeals for the 
District of Columbia on the same date and the necessary appeal bond filed. 

It is apparent, therefore, that settlement cannot be made, not only for the 
amount of the verdict, but for certificates of title ordered under these proceed- 
ings, and payment made therefor unless the appropriation is established without 
fiscal year limitation. 

Please advise the Commissioners of your early action in this matter. 


Section 7 of the act of August 24, 1912, 37 Stat. 487, as amended by 
section 6 of the act of March 3, 1919, 40 Stat. 1309, provides: 


No specific or indefinite appropriation made hereafter in any regular annual 
appropriation act shall be construed to be permanent or available continucusly 
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without reference to a fiscal year unless it belongs to one of the following four 
classes, “Rivers and harbors,” “Lighthouses,” “Public buildings,” and “pay of 
the Navy and Marine Corps.” * * * or unless it is made in terms expressly 
providing that it shall continue available beyond the fiscal year for which the 
appropriation Act in which it is contained makes provision. 


Section 682, title 31, of the United States Code reads, as follows: 


All moneys appropriated for the construction of public buildings shall remain 
available until the completion of the work for which they are, or may be, 
appropriated ; and upon the final completion of each or any of said buildings, 
and the payment of all outstanding liabilities therefor, the balance or balances 
remaining shall be immediately covered into the Treasury. 

The appropriation now under consideration was made in an annual 
appropriation act, and it is not “made in terms expressly providing 
that it shall continue available beyond the fiscal year for which the 
appropriation act in which it is contained makes provision”—the 
language of the 1912 act, as amended. Such being the case there is 
thus for consideration the question whether the appropriation in 
question applies to any of the four classes of appropriations specifi- 
cally named in the 1912 act, as amended, or whether the matter comes 
within the purview of 31 U. S. C. 682, supra. 

Obviously, the appropriation does not come within the first, second, 
or fourth class mentioned, i. e., “Rivers and harbors,” “lighthouses” 
or “pay of the Navy and Marine Corps.” The provision of the ap- 
propriation in question is “For the purchase of land,” and it seems 
clear that such provision does not come within the third class of the 
1912 act, as amended, viz. “public buildings,” or within the meaning 
of the words, “the construction of public buildings” as used in 31 
U. S. C. 682. Cf. 1 Comp. Gen. 435; id. 5382; 2 id. 820; 7 id. 619. 
Your letter states that the 1912 act authorizes the setting up of ap- 
propriations for “buildings and grounds” without fiscal year limita- 
tions, but upon examination of the cited statute I find that it makes 
no reference to “grounds”. as appears to have been assumed by you. 

The cases to which you refer wherein this office has authorized the 
elimination of fiscal-year limitations from appropriation accounts 
relate to appropriations for the construction of public buildings as 
distinguished from appropriations “For the purchase of land,” such 
as the one here involved. Hence, the cited cases have no application 
here. 

In view of the foregoing it must be concluded that there is no 
authority for setting up the appropriation in question in an account 
without fiscal-year limitation. 

With regard to the argument advanced in the penultimate para- 
graph‘of your letter it may be stated that if condemnation pro- 
ceedings in respect of the land in question were authorized within 
the period for which the appropriation was available for obligation, 
the appropriation would thereby become obligated and thus become 
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available for payment of the condemnation award. See 4 Comp. 
Gen. 206; 17 éd. 111. 
Your submission is answered accordingly. 


(A-90759) 


TAXES — FEDERAL — PROCESSING — CONTRACT PRICE INCLUSION — 
PRICE REDUCTION—UNJUST ENRICHMENT 


Where contract prices included Federal taxes theretofore imposed and the 
contracts obviously intended to protect both the contractor and the Govern- 
ment in case of subsequent increase or decrease in such taxes, and the 
contractor has failed to pay to the Government any processing taxes on 
the supplies involved, although the Government has paid the full contract 
prices, the contractor is not entitled to the resulting unjust enrichment 
and is properly chargeable with an amount equal to the processing taxes 
included in the bid prices, notwithstanding the tax elimination or change 
was by court decision instead of by the Congress, and irrespective of 
whether deliveries and payments were made before the tax elimination. 

Acting Comptroller General Elliott to the Illinois Meat Co., February 7, 1938: 

There have been considered your letters of November 4 and 5, 1937, 
requesting review of settlements No. US-4539-Navy, No. US-4540- 
Agri., and No. US-4541-Ind., dated October 2, 1937, by which you 
were certified to be indebted to the United States in the respective 
amounts ot $801.96, $62.37, and $2,233.90, or an aggregate of $3,098.23, 
representing processing taxes included in prices paid by the Govern- 
ment for packing house products delivered under contracts with the 
Navy, Interior and Agriculture Departments, which processing taxes 
were not paid to the United States by the Illinois Meat Company. 
Also, there were received your two letters of November 19, 1937, to 
the effect that the pork content of the Vienna Sausage furnished the 
Navy Department under contract No. NOs-43987 was 40 percent in- 
stead of 60 percent, as used by this office in computing the basis of 
settlement, and that the pork content of the frankfurters furnished 
the Department of Agriculture under contract Alfs-3506 also was 
40 percent instead of 60 percent as used by this office and that, there- 
fore, the amount of the overpayments under the two contracts would 
be less than that determined by this office in settlements, supra. 

. The bids submitted by your company which, upon acceptance, con- 
stituted contract I-1-Ind-9778, July 1, 1935, and contract No. Alfs- 
8506, June 19, 1935, respectively, included the following stipulation 
relative to Federal taxes. 

Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid.. If any sales tax, processing 
tax, adjustment charge, or other taxes or charges are imposed or changed by 
the Congress after the date set for the opening of this bid, and made applicable 
directly upon the production, manufacture, or sale of the supplies covered by 


the bid, and are paid by the contractor on the articles or supplies herein con- 
tracted for, then the prices named in this bid will be increased or decreased 
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accordingly, and any amount due the contractor as a result of such change will 
be charged to the Government and entered on vouchers (or invoices) as separate 
items. (Italics supplied.) 

Your submitted bid which, upon acceptance, constituted contract 
NOs-43987, October 31, 1935, included the following Federal tax 
provision : 

Prices bid herein include any Federal tax heretofore imposed by the Congress 
which is applicable to the material on this bid. Any sales tax, duties, imposts, 
revenues, excise, or other taxes which may hereafter (the date set for the 
opening of this bid) be imposed by the Congress and made applicable to the 
material on this bid will be charged to the Government and entered on invoices 
as a separate item. 

Your request for review of the settlements is upon the view, in sub- 
stance, as stated in your letters, supra, that you fail to find in the 
quoted provisions of the respective contracts, or in any other pro- 
visions thereof, any promise or obligation upon the part of the Illinois 
Meat Co, to return any portion of the contract price; that said pro- 
visions merely obligated the Government to pay the contractor an 
amount in addition to the contract price equal to any additional tax 
imposed by Congress affecting the merchandise in question; that, 
even though the provisions be construed as obligating the Illinois 
Meat Co. to reduce the contract prices to the extent that there was a 
reduction in the amount of any tax imposed, such obligation would 
apply only to the undelivered portion of the contract at the time the 
reduction became effective, but would not apply to the contract inso- 
far as the merchandise had been delivered and paid for; and that 
you find no provision in the contract which indicated any intention 
on the part of either the Government or the Illinois Meat Co. to pro- 
vide for the situation arising by reason of the Supreme Court declar- 
ing the Agricultural Adjustment Act unconstitutional. 

The purpose and import of the Federal tax provisions of the several 
contracts appear too plain for serious argument. In submitting a bid 
to furnish articles, materials, or supplies to the Government, it is to 
be assumed that the bidder first determines and fixes all elements of 
cost of producing or furnishing the articles offered including cost 
of materials, labor, overhead, administrative expenses, etc., to which 
is added the profit which the bidder is willing to accept on the bar- 
gain, to constitute the bid price. At the time your bids here under 
consideration were submitted there was a specific Federal tax im- 
posed upon the processing of materials to be supplied under the con- 
tracts. This tax was distinct from all ordinary elements of cost of 
production and in addition thereto, and its amount was easily deter- 
mined, The submitted bids certified that this tax was included in 
the prices offered. The United States in entering into the contracts 
undertook to save the contractor harmless as to the existing taxes, by 
paying an amount equal thereto in addition to the otherwise actual 
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cost and profit to the contractor, for the purpose of defraying said 
applicable tax. The Government further undertook that in the event 
such tax was increased after the date for opening of the bids or dur- 
ing the performance of the contract, whereby the contractor would 
be required to pay an additional tax to the United States in its sover- 
eign capacity, the Government, in its capacity as contractor, would 
protect the contracting company against the resulting loss or decreased 
profit by paying an additional amount sufficient to cover such increase 
in taxes. 

There was the correlative obligation upon the contractor to protect 
the Government from having to pay a price inclusive of the amount 
of the tax—the specified contract price—in the event the tax was de- 
creased or removed after the date of the opening of bids or during 
the performance of the contract. 

The obvious intent of the provisions was to protect both the con- 
tractor and the Government against tax fluctuation and it is manifest 
that the whole transaction was predicated upon payment of the 
existing and after imposed taxes by the contractor to the Govern- 
ment. But the contractor did not pay this tax to the United States. 
The record shows that the Illinois Meat Co. failed and refused to 
pay the applicable processing tax after April 1935. Thus, the con- 
tractor withheld from the Government as a tax the amount which 
it was paid by the Government to cover the amount of tax, in addi- 
tion to all elements of cost of production and profit. Obviously, 
such procedure was contrary to the letter and spirit of the contract 
and resulted in the unjust enrichment of the contractor at the ex- 
pense of the Government (17 Comp. Gen. 340) and in payment to 
the contractor of amounts to which it was not entitled, it having 
refused and failed to pay the taxes. 

The: fact thatthe tax was held.invalid by the Supreme Court, 
instead of being repealed by the Congress, does not alter the practical 
result. The decision negativing the tax, is the equivalent of a re- 
duction in tax under the contract terms. The fact remains that 
an amount equivalent to the tax was paid by the Government to 
the contractor upon the assumption that said amount would be paid 
by the contractor to the Government and that it was not so paid, 
‘with the result that the contractor made a profit upon its undertaking 
with the Government to which profit it was not legally or in good 
conscience entitled. That the contractor be allowed to retain such 
‘amount would be unconscionable regardless of how it escaped the tax 
payment. 

Also, it is plain that the tax provision was applicable throughout the 
contracts, and that the contractor properly is chargeable with all 
moneys paid by the Government to the contractor because of the in- 











636 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


clusion in the price of the amount of the tax which was not in turn 
paid by the contractor to the Government in settlement of the tax, 
irrespective of when deliveries and payments were made. 

Upon the record, the Illinois Meat Co. properly is chargeable with 
such amounts and, upon review, the settlements of October 2, 1937, 
must be, and are, sustained. 

With reference to your letters of November 19, 1937, in which you 
claim that the pork content of the Vienna sausage and frankfurters 
was 40 percent rather than 60 percent, you are informed that, upon 
receipt by this office of adequate evidence to that effect, the said set- 
tlements will be given further consideration with respect to the proper 
amount of the indebtedness as stated in the settlements involved. You 
are advised further that affidavits of responsible officers of the Illinois 
Meat Co. setting forth the actual amount of the pork content of the 
items will be considered in such connection. 





(A-91917) 


APPROPRIATIONS—SPECIFIC PURPOSES—AVAILABILITY FOR 
REASONABLE AND NECESSARY INCIDENTALS 


A special appropriation made to accomplish a specific purpose is available for all 
expenditures essential to the accomplishment of the specific object for which 
it was made, notwithstanding the provisions of any general statute which 
otherwise would prohibit such expenditures. 

The appropriation provided by the act of April 27, 1987, 50 Stat. 108, for the pro- 
curement and transportation of strategic and critical materials by the Navy 
Department, is available for the cost of surfacing and covering of public 
space not involving the erection of buildings or improvement of public prop- 

_erty within the meaning of section 3733, Revised Statutes, in connection 
with the storing of the materials procured, if it is administratively deter- 
mined that the proposed surfacing and covering is essential to the preserva- 
tion and maintenance of the reserve supply involved, notwithstanding the 
appropriation makes no specific provision for storage, the storage being rea- 
sonably and necessarily incident to the accomplishment of the purpose for 
which the appropriation was made. 


he Comptroller General Elliott to the Secretary of the Navy, February 7, 


Your letter of January 15, 1938, is as follows: 


There is transmitted herewith a copy of a letter, dated December 28, 1987, 
from the Chief of the Bureau of Supplies and Accounts to the Secretary of the 
Navy, wherein is requested an opinion as to the availability of the appropriation 
for procurement and transportation of strategic and critical materials, con- 
tained in the act making appropriations for the Navy Department and the Naval 
Service for the fiscal year ending June 30, 1938, and for other purposes, approved 
April 27, 1937 (Public No. 54, 75th Cong.), for the storage and handling of such 
strategic and critical materials. 

It will be noted that it. is purposed to surface the area where the manganese 
ore is to be stored, and that it is purposed to cover the pile of such manganese 
ore. While such surfacing and covering may not be absolutely essential, they 
will result in economies in that the former obviates contamination and the latter 
will prevent erosion and waste. 
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It is requested that you advise the Navy Department whether the above- 
mentioned appropriation is available for the surfacing of the area and the 
covering of the manganese ore after it is piled, as such surfacing and covering 
will be of no use to the Navy other than accomplishment of the purpose of 
said appropriation. 

The work contemplated for the storage of the material is outlined 
in paragraph 5 of letter of December 28, 1937, referred to, as follows: 

There is under consideration at the present time the question of preparation 
of space at the navy yard, Philadelphia, for the storing of 50,000 tons of man- 
ganese ore which will remain in storage indefinitely and until a national emer- 
gency may require its use. The storage of this material will necessitate the 
supplying of a concrete or macadam surface at an estimated cost of $13,500, 
and the stock pile will require a covering of wood stringers and corrugated 
metal, the cost of which is estimated to be $6,000. In addition to the above, the 
cost for labor and equipment incident to the placing of the material in the 
storage pile is estimated at 54¢ per ton or a total of $27,000 for the 50,000 tons. 

The act of April 27, 1937, supra, provides under the heading “Stra- 
tegic and critical materials :” 

For the procurement and transportation of strategic and critical materials, 
$3,500,000, to remain available until expended: Provided, That materials 
acquired hereunder shall not be issued for current use in time of peace 
without the approval of the Secretary of the Navy, except that materials 
acquired under this title may be issued for current use when replaced by 
materials purchased from current appropriations: Provided further, That for 
the purposes of this paragraph, the Secretary of the Navy shall determine 
what materials are strategic and critical. , 

It appears evident from the legislative history of the provision 
and from its wording as finally enacted into law, that the purpose 
of the appropriation was to provide means for accumulating and 
storing a reserve supply of strategic and critical materials to be 
readily avuilable in time of military need. 

While the act provides only for the procurement and transporta- 
tion of the materials and makes no specific provision for their storage, 
it is readily apparent that the cost of storing the materials is an 
expense reasonably and necessarily incident to the accomplishment 
of the purpose for which the appropriation was made. And, it is 
a well-settled rule that when a special appropriation is made to 
accomplish a specific purpose said appropriation must be held 
available for all expenditures absolutely essential to the accomplish- 
ment of the specific object for which it was made, notwithstanding 
the provisions of any general statute which otherwise would prohibit 
such expenditures. 2 Comp. Gen. 133; 7 Comp. Dec. 712. 

In the present case it is understood that to provide adequate storage 
facilities for the materials there is not involved either the erection of 
buildings or the improvement of public property within the meaning 
of section 3733, Revised Statutes, but merely the adaptation of public 
property for storage purposes. In the circumstances, if it be ad- 
ministratively determined that the proposed surfacing and covering 
for the manganese is essential to adequately preserve and maintain 
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the reserve supply for which the appropriation was made, this office 
will not be required to object to the use of the appropriation in ques- 
tion for the purpose. 


(A-91282) 


FEDERAL PRISON-MADE GOODS— PURCHASES OF SIMILAR ITEMS 
COMMERCIALLY 


Contracts with private business firms for articles or materials required to be 
purchased from the Federal Prison Industries, Inc., pursuant to the acts 
of May 27, 1980, 46 Stat. 391, and June 23, 1934, 48 Stat. 1211, involving 
regular, as distinguished from emergency relief, appropriations, may not be 
recognized as creating any obligation on the Government, notwithstanding 
the administrative allegation of unawareness that the materials were avail- 
able through the Federal Prison Industries, Inc.; that the distance involved 
was too great to justify such purchase; etc. 


Acting Serer General Elliott to the Secretary of the Interior, February 


There has come to my attention contract No. I 22p—195, dated Sep- 
tember 8, 1937, with the Colorado Tent and Awning Co., Denver, 
Colo., covering the purchase of tents and tent flies in the sum of 
$327.90 for use in Grand Teton National Park, Moose, Wyo. 

There not having been filed with the said contract a clearance from 
Federal Prison Industries, Inc., showing that the supplies could not 
have been procured from the said Federal Prison Industries, Inc., the 
Director, National Park Service, was requested in letter of October 
19, 1937, to furnish information as to the reason for the purchase 
from commercial sources. There was received in reply a carbon 
copy of a letter dated October 28, 1937, from the Assistant Director, 
National Park Service, by the chief contract examiner, to the super- 
‘intendent, Grand Teton National Park, requesting that such informa- 
tion be furnished and a letter dated November 24, 1937, from the 
Assistant Director, National Park Service, by the chief contract 
examiner, forwarding the explanation dated November 5, 1937, of 
the acting superintendent, Grand Teton National Park. In explana- 
tion of the procedure followed it is stated, in substance, that thereto- 
fore tents were obtained through the San Francisco office, but said 
office had advised it no longer had a tent contract and, being unaware 
that tents could be purchased through the Federal Prison Industries, 
Inc., they obtained these tents commercially. It is further stated that 
the tents and tent flies listed in the Federal Prison Industries Schedule 
of Products September 1937, did not meet their specifications, being 
10.66 ounces in weight instead of 12 ounces; that the commercial 
products are less costly than the Federal Prison Industries, Inc., 
products; that the location of the park would not warrant purchasing 
goods from as great a distance as Atlanta, Ga. 
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It appears from the Schedule of Products, Federal Prison Indus- 
tries, Inc., revised September 1937, that regular stock tents are 
manufactured from 10.66-ounce canvas and tent flies from 10-ounce 
canvas unless otherwise specified (pp. 10 and 14). It appears, also, 
that the Federal Prison Industries, Inc., is in position to furnish 
tents and tent flies of such size and construction as will meet the 
purchaser’s specifications (pp. 10 and 15). The schedule discloses, 
also, that the Federal Prison Industries, Inc., can furnish 12-ounce 
waterproofed duck, color khaki, for tent construction (pp. 28 and 29). 
See, also, the Schedule of Products, Federal Prison Industries, Inc., 
dated November 1936 (pp. 3, 5, and 6). 

The act of May 27, 1930, 46 Stat. 391, to provide for the diversi- 
fication of employment of Federal prisoners, etc., directed the Attor- 
ney General to establish such industries as will produce articles and 
commodities for consumption in United States penal and correctional 
institutions or for sale to the departments and independent estab- 
lishments of the Government, and section 7 of said act expressly 
provides that: 

The several Federal Departments and independent establishments and all 
other Government institutions of the United States shall purchase at not to 
exceed current market prices, such products of the industries herein authorized 


to be carried on as meet their requirements and as may be available and are 
authorized by the appropriations from which such purchases are made. * * 


The act of June 23, 1934, 48 Stat. 1211, provided for the creation 
of a corporation to be known as Federal Prison Industries, and 
section 3 thereof provided: 

The President shall transfer to said corporation the duty of determining in 
what manner and to what extent industrial operations shall be carried on in 
Federal penal and correctional institutions and may transfer to said corporation 
any part or all of the other powers and duties now vested in the Attorney 
General or any other officer or employee of the United States by said act of 
May 27, 1930. * * * 

In view of these provisions of the statutes, of which all persons 
are chargeable with notice, there is no authority of law for any 
Government activity to purchase from private business firms articles 
or materials which are available for purchase from the Federal Prison 
Industries, Inc., pursuant to such statutes, and purchases contrary 
to such provisions of law may not be recognized as creating any 
obligation on the part of the Government to pay therefor from 
appropriated funds. See in this connection Consolidated Supply Co., 
v. United States, 59 Ct. Cls. 197, wherein it was held in effect, that 
officers cannot obligate the United States by acting contrary to the 
provisions of the statutes. In said decision the court stated : 

* * * Where a statute in express language circumscribes the authority 
and power of an officer of the Government and expressly directs the manner 
of securing supplies of the character here furnished, we are not * * * 


authorized in holding the United States liable for a contract made in direct 
opposition to existing law. 
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* * * If an officer of the Government is positively forbidden to enter 
into a contract, and in addition to this is mandatorily directed to act in a 
certain way under prescribed conditions, he may not disregard the mandate 
of the law and obligate the United States in so doing. His authority to act is 
derived from the statute. 


See, also, 8 Comp. Gen. 457; 10 id. 206; 14 Comp. Gen. 270, 748. 

As it is not established that the articles covered by the contracts 
in question could not have been procured from the Federal Prison 
Industries, Inc., and as the contracts purport to obligate regular, 
as distinguished from emergency relief appropriations, no credit may 
be allowed for payments made on account thereof. See 14 Comp. 
Gen. 270. 


(A-92040) 


VEHICLES—MOTOR—PASSENGER-CARRYING—PURCHASE PRICE 
LIMITATIONS—ADDITIONAL EQUIPMENT 7 


The purchase of heaters or other equipment to be installed.on motor-propelled 
passenger-carrying vehicles not previously equipped with such, is not 
authorized when the cost thereof, together with original cost of the car 
and equipment previously installed thereon, exceeds the statutory purchase 
price limitation for passenger-carrying vehicles “completely equipped for 
operation,” the statute clearly including in the price limitation, the cost 
of the car as well as all equipment or accessories, standard or otherwise, 
intended for use in connection with its operation and regardless of whether 
for comfort, safety, or other purposes. 


oT a General Elliott to the Secretary of Agriculture, February 


In the settlement of the claim of the National Electrical Supply Co., 
Washington, D. C., settlement No. 0460240, dated September 7, 1937, 
there was disallowed an item of $7.32, representing a part of the pur- 
chase of a certain automobile heater furnished the Department of 
Agriculture. 

The heater in question was purchased December 26, 1935, under a 
general supply contract for the fiseal- year 1936, order 178736-36, dated 
January 10, 1936, at a price of $7.82, for use in 4 Graham-Paige auto- 
mobile originally costing $749.50 (purchase order W-106-F, dated 
September 4, 1935). The reason for the disallowance was that the 
item $7.82 plus the original cost of the automobile would exceed by 
$7.32 the maximum limitation of $750 fixed by section 3 of the act of 
May 14, 1935, 49 Stat. 243, for a passenger-carrying vehicle “com- 
pletely equipped for operation.” 

In submitting to this office a reclaim voucher for the amount of the 
disallowance, M. R. Kennedy, Acting Chief, Division of Operation, 
made an explanation as follows: 

Procurement of the heater for this car was not understood as being in conflict 
with the law restricting to $750.00 the purchase price of a passenger-carrying 


vehicle completely equipped for operation. A car commonly is considered com- 
pletely equipped for operation without a heater, a heater when installed, being 
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for the purpose of lessening the hardship of traveling in severe weather rather 
than to complete equipment of the car for operation. Its attachment to the car 
is for the purpose of utilizing without cost the heat produced by the motor, 
which heat could be supplied by a detached heating device using fuel, such as 
the carriage heater formerly used in cold climates; such a detached heater ob- 
viously would not be part of a car. In view of the understanding that the heat- 
ing apparatus was not chargeable against the limitation of $750.00 for the car 
“completely equipped for operation,” it is recommended that the voucher be 


The words in the statute “completely equipped for operation” clearly 
include, within the cost limitation of $750, the original cost of the car 
as well as of all equipment or accessories, standard or otherwise, in- 
tended for use in connection with the operation of the car and regard- 
jess of whether for comfort, safety, or other purpose. 

Accordingly, the purchase of heaters or other equipment to be in- 
stalled on passenger-carrying vehicles not previously equipped with 
such is not authorized when the cost thereof, together with the original 
cost of the car and equipment previously installed thereon, exceeds 
$750. 

Since the heater in this particular instance was ordered under a 
general supply contract and the contractor did not know and had no 
means of knowing that the heater was to be installed as equipment on 
a car that cost over $742.18, the balance of the purchase price of the 
heater, $7.32, will now be allowed by this office, but there should be 
adopted such administrative safeguards as will prevent further pur- 
chases of automobile equipment in contravention of the statutory 
limitation in question. 


(A-92357) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—AFTER 
AUTOMATIC SEPARATION FROM SERVICE 


Where statutory authority for incurring expenditures in connection with cer- 
tain work, and the availability of the appropriation therefor, terminate on 
a date fixed by law, the personnel engaged on such work are automatically 
separated from the service on that date and may not take earned annual 
leave with pay thereafter. 

An appropriation is not obligated for the payment of annual leave until the 
leave is actually taken. 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
Commission, Februry 14, 1938: 


Your letter of February 2, 1938, is as follows: 


I am directing to you an inquiry, which is in the nature of an emergency, 
because it involves the planning of the work of the telephone investigation for 
the remainder of the fiscal year 1937-1938. 

The situation is this, when we planned the work of the investigation, it was 
presumably on a temporary basis, where it was unnecessary to take care of 
leave time. Since then statutory enactment as.I understand it, has made it 
mandatory that leave time be granted, and we have accordingly paid for leave 
time to telephone investigation employees. Now that the work will terminate at 
the close of the fiscal year, we must know that leave time may be paid from 
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the appropriation after the employees have quit work on June 30, 1938. The 
situation is set out in more detail in the following paragraphs: 

By the provisions of Public Resolution No. 8, 74th Congress (copy of which 
is attached hereto), the Federal Communications Commission was authorized 
and directed to make certain investigations into the affairs of telephone com- 
panies engaged in interstate commerce. Subsequent to the enactment of that 
resolution, appropriations have been made by the Congress to continue the work 
prescribed in the resolution, the last of such appropriations being Appropriation 
277/80110, 1937-1938, available to June 30, 1938 (50 Stat. 8, 11). (Copy of 
the Congressional resolution and the statutory paragraph respecting this 
appropriation are attached hereto.) 

The personnel employed during the course of the special investigation, under 
this resolution, was taken from civil service rolls or employed as experts under 
appropriate civil service rules and regulations. Of this personnel so employed, 
several remain whose services will be absolutely required until June 30, 1938. 
Otherwise assignments will remain uncompleted and the work done will largely 
be lost because thereof. This present active personnel has been engaged upon 
work of an unusual nature, much of which has had to be completed at scheduled 
intervals, and these employees have been largely unable to avail themselves 
of the right of taking annual leave as it accrued. They consequently have 
considerable earned annual leave to their credit, and further leave will accrue 
between this date and June 30, 1938. 

There will remain available in the current appropriation (277/80110), as of 
June 30, 1938, a sum sufficient to pay this earned annual leave and to dis- 
charge all other outstanding obligations, including the economy reduction, 
applicable to unobligated funds as of June 30, 1938. In view of the practical 
necessity of retaining the active services of these specialized employees until 
that date, it is requested that this Commission be advised whether the earned 
annual leave of this personnel may be taken after June 30th and payment be 
made therefor from the unobligated balance thus remaining in appropriation 
277/80110 as of June 30, 1938. 

This matter is of vital and immediate importance to the conduct of the 
special telephone investigation. In the event disbursements to pay for leave 
earned prior to June 30, 1938, cannot thus be made after June 30, 1938, it 
will be necessary for the present program to be drastically curtailed, and the 
proper and adequate conclusion of this work will be seriously hampered, and 
in some important respects rendered entirely impossible of completion. 

The following facts, with respect to but one of these employees, are illus- 
trative of the situation which confronts this Commission : 

Robert E. May, associate attorney, was employed in April 1935. Since that 
time he has been continuously employed in the special investigation of the 
Federal Communications Commission. During the course of his employment 
to December 31, 1937, he had accumulated forty-three (43) days of earned 
annual leave. The nature of this work rendered it entirely impractical for 
him to take his full leave as it accrued. It is estimated that the earned leave 
of Mr. May will amount to fifty-six (56) days as of June 30, 1938. To avail 
himself of the annual leave which he has thus earned, if it must be taken 
prior to June 30, 1938, Mr. May would have to enter upon annual leave status 
on or about April 21, 1988. This will so curtail his work as to render it 
seriously incomplete. 

A similar situation exists with respect to several others whose services are 
necessary in directing the activities of the special investigaton and completing 
the work in an orderly and satisfactory manner. 

The matters now under consideration which will require the services of this 
personnel to June 30th. if they are to be completed, are of direct importance 
to the effective regulation of companies engaged in interstate telephone busi- 
ness, and it is desired that the maximum benefit from the monies appropriated 
by the Congress be had by this Commission. Such benefit can be had only in 
the event that there is no curtailment of the present program, which has at 
all times contemplated active effort until June 30 of this year. 

Attached hereto is a table showing the personnel currently referred‘ to in this 
communication, the position and base pay of each such employee, the amount 
of earned annual leave as of December 31, 1987, the estimated earned annual 
leave as of June 80, 1938, and the approximate dates on which each such em- 
ployee would enter upon leave status, if such earned leave must be taken prior 
to June 30, 1938. (There may possibly be additional employees, with substan- 
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tial leave time, whose services will be required until June 30, 1938, but the 
amount of money involved will not be great, and the attached list will illustrate 
the situation involved.) 

Any additional information which your office may require will be gladly 
furnished. 

It is earnestly requested that this matter be given early and favorable con- 
sideration to the end that this Commission may be able to utilize the active 
services of these employees until June 30, 1938, and thereafter compensate 
them for earned ‘leave; from the then remaining unobligated balance of the 
appropriation in question. 


Section 6 of Public Resolution No, 8, approved March 15, 1935, 49 
Stat. 45, provides as follows: 

There is hereby appropriated, out of any money in the Treasury not other- 
wise appropriated, the sum of $750,000, to be made immediately available to 
the Federal Communications Commission for the purposes of the investigation 


and report herein authorized and directed, and the Commission shall make 
special reports to Congress on its progress and its findings in this investigation. 


The Deficiency Appropriation Act of June 22, 1936, 49 Stat. 1597, 
1601, contained an item of $400,000 for the special investigation 
authorized by the Public Resolution No. 8, of March 15, 1935, supra, 
“to remain available until June 30, 1937.” The Deficiency Appro- 
priation Act of February 9, 1937, Public, No. 4, contained the fol- 
lowing item: 

For an additional amount for all authorized expenditures of the Federal Com- 
munications Commission, including personal services in the District of Colum- 
bia and elsewhere, in completing the investigation and reporting to Congress 
on matters with respect to the American Telephone and Telegraph Company 
and all other companies engaged directly or indirectly in telephone communica- 
tion in interstate commerce, as .au;horized.and directed.in Public Resolution 
Numbered 8, Seventy-fourth Congress, approved March 15, 1935 (49 Stat. 43), 
$350,000, to continue available until June 30, 1938. 

It is understood that the first appropriation made by section 6 
of the public resolution of March 15, 1935, supra, without year, has 
been exhausted. Hence, under existing law, the authority for in- 
curring expenditures in connection with this special investigation 
will terminate June 30, 1938, and the personnel engaged on such work 
whose compensation is paid from the appropriation made available 
only until June 30, 1938, will be automatically separated from the 
service on that date. 

Authorized leave of absence with pay is synonymous with work or 
a duty status; 13 Comp. Gen. 295; id. 370; 14 id. 351; 17 id. 349. 
In the absence of a statute specifically providing therefor, leave may 
not be extended beyond the final termination of the service or duty 
status of an employee, nor is there any law authorizing payment, 
after separation from the service, for leave accrued but not taken 
prior to such separation. See particularly decision of November 2, 
1937, 17 Comp. Gen. 376, and decisions therein cited. 

You are advised, therefore, that on the basis of existing laws. 
earned annual leave with pay of the personnel in question may net 
be taken after June 30, 1938, with payment of compensation during 
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such leave from the unobligated balance remaining in the appropria- 
tion as of June 30, 1938. Said appropriation may not be used 
after June 30, 1938, except for the payment of legal obligations 
incurred on or before said date, and a legal obligation for payment 
for annual leave is not incurred until the leave is actually taken. 


(A-92380) 


RETIREMENT—CIVILIAN EMPLOYEES—ELECTION TO RECEIVE DIS- 
ABILITY COMPENSATION IN LIEU OF ANNUITY—REFUND OF 
RETIREMENT DEDUCTIONS 


Section 6 of the Civil Service Retirement Act of May 29, 1930, prohibiting 
concurrent payments of retirement annuity under the act and disability 
compensation under the Employees’ Compensation Act, grants an election 
to receive either benefit, which may be exercised at any time for any 
portion of the disability, and if the former employee elects to receive the 
disability compensation, either before or after the retirement annuity has 
becun, refund of the balance to his credit in the retirement fund may be 
made upon proper application therefor, but in the event of such refund, 
his right to annuity under the Retirement Act would be terminated and 
no refund could be accepted from him for purposes of election to receive 
retirement annuity covering a later period unless reemployed in a position 
within the purview of the act. 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, February 15, 1938 


Your letter of February 3, 1938, is as follows: 


The Commission has been giving attention to the interpretation of section 6 
of the Retirement Act with respect to the question of refunds of employees’ con- 
tributions after they have elected to receive compensation in greater amount 
from the Employees’ Compensation Commission in lieu of the small disability 
annuity to which they otherwise would be also entitled. 

The consideration of this matter arises out of the case of Mrs. Morfydd Ander- 
son. The essential facts are as follows: 

is Beginning September 13, 1986, Mrs. Anderson was placed on leave without 


aes On September 23, 1936, she filed a claim for disability annuity. 

$. On November 10, 1936, the Department separated her from the service be- 
cause she was found to be totally disabled and eligible for disability retirement. 

4. On December 23, 1936, her claim for annuity was allowed, beginning Octo- 
ber 1, 1936, under uniform retirement date law, it being found that she became 
eligible for disability annuity following the last day of service in a pay status, 
which was September 12, 1936. 

5. The certificate of allowance was issued and transmitted to her with a check 
for the first three months’ annuity. 

6. On January 13, 1987, she returned the certificate and check to the Commis- 
sion, requesting a refund of her contributions to the retirement fund in lieu of 
annuity, she having elected to accept compensation under the Employees’ Com- 
pensation Act (which cannot under the retirement law run concurrently with 
annuity payments). 

Where an employee, like Mrs, Anderson, is entitled to compensation from the 
Employees’ Compensation Commission and also to disability annuity under sec- 
= 6 of the Retirement Act, the statute precludes the payment of dual benefits, 
as follows: 

“No person shall be entitled to receive an annuity under the provisions of this 
act, and compensation under the provisions of the act of September 7, 1916, 
entitled, ‘An act to provide compensation for employees of the United States 
suffering injuries while in the performance of their duties, and for other pur- 
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poses,’ covering the same period of time; but this provision shall not be so 
construed as to bar the right of any claimant to the greater benefit conferred 
by either act for any part of the same period of time.” 

Accordingly, when an employee who is entitled to disability annuity elects 
to receive employees’ compensation instead, the Commission stops the payment 
of the annuity. 

The question then arises whether this stoppage of annuity payments gives rise 
to a right on the part of the employee to receive a refund gf the remaining 
portion of the amount credited to his individual account in the retirement fund. 
In other words, does the stoppage of annuity payments because of the election 
to receive employees’ compensation, fall under the clause “in all cases where 
the annuity is discontinued under the provisions of this section,” as used in 
the following paragraph of section 6 of the Retirement Act: 

“In all cases where the annuity is discontinued under the provisions of this 
section before the annuitant has received a sum equal to the amount credited to 
his individual account as provided in section 12 (a) hereof, together with 
interest at 4 per centum per annum compounded on June 30 of each year, the 
difference, unless he shall become reemployed in a position within the purview 
of this act shall be paid to the retired employee, as provided in section 12 (b) 
hereof, upon application therefor in such form and manner as the Commis- 
sioner of Pensions may direct. In case of reemployment in a position within 
the purview of this act the amount so refunded shall be redeposited as provided 
in section 12 (b) hereof.” 

It may be stated that since the passage of the original Retirement Act in 1920 
it has been the practice to permit refunds of retirement deduction or unex- 
pended balances in cases involving disability annuitants only where there has 
been a permanent discontinuance of any rights to future annuity payments by 
reason of recovery. The correctness of this practice, however, has been ques- 
tioned in cases involving persons having the right to elect between compensa- 
tion under the provisions of the Employees’ Compensation Act approved 
September 7, 1916, and annuity under the Retirement Act. 


Section 6 of the Retirement Act of May 29, 1930, 46 Stat. 472-474, 
contains the provisions controlling retirement for disability. Both 
of the paragraphs of the statute quoted in your letter appear in this 
section. The next to the last paragraph thereof quoted first in your 
letter prohibits concurrent payments of retirement annuity under the 
act and disability compensation under the Employees’ Compensa- 
tion Act and grants an election to employees to receive either benefit 
if the disability is such as to authorize payment under either law. 
It is evidently intended that this right of election may be exercised 
at any time for any portion of the disability. If the employee elects 
to receive disability compensation under the Employees’ Compensa- 
tion Act, disability annuity under the Retirement Act is not payable, 
or if the retirement annuity has been running at the time of election 
to receive disability compensation under the Employees’ Compensa- 
tion Act, the retirement annuity must be discontinued. Whether or 
not payment of retirement annuity has begun to an employee who has 
been separated from the service as in the case of Mrs. Anderson, 
at time of election to receive disability compensation under the 
Employees’ Compensation Act, there has been a discontinuance of 
the annuity within the meaning of the other paragraph of section 6 
quoted last in your letter, which provides that “in all cases where 
the annuity is discontinued under the provisions of this act” the 
employee has a right to refund of the balance to his credit in the 
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retirement fund upon the filing of an application in proper form 
except where he has become reemployed in a position within the 
purview of the act. The statute does not limit the right to such 
refund to cases “where there has been a permanent discontinuance of 
any right to future annuity payments by reason of recovery” (quot- 
ing from yout letter), which apparently has been the view of the 
Commissioner of Pensions and the Civil Service Commission, but 
the right exists whenever an annuity is discontinued for any reason 
required under the section. While it might be unwise for an an- 
nuitant to insist on refund if there were a possibility of renewing 
annuity payments thereafter, nevertheless, the statute grants that 
right, which may not be denied on the basis of a possibility that 
annuitants may later desire to elect to receive annuity payments 
or for any other reason other than reemployment in a position 
within the purview of the act prior to the time refund is made. Of 
course, a refund of the balance to the credit of the annuitant in the 
retirement fund would terminate all right to an annuity under 
the retirement act and there could be no refund accepted from the 
annuitant for purposes of election to receive retirement annuity 
covering a later period unless reemployed in a position within the 
purview of the act. 

Accordingly, on the basis of an application in proper form refund 
of the amount to the credit of Mrs. Anderson in the retirement fund 
is authorized and the annuity check should be canceled. 


(A-89369) 


LEAVES OF ABSENCE—FORTY-HOUR WEEK EMPLOYEES—COMPEN- 
SATION RATES—PANAMA CANAL 


The 40-hour week statute (act, March 28, 1934, 48 Stat. 522) permits, but does 
not require, increases in full-time weekly earnings, and does not preclude 
fixing a lower rate of compensation for 40-hour week employees of the 
Panama Canal for leaves of absence granted and paid for on days outside 
the 40-hour weekly tour of duty—usually Saturdays and Sundays—but a 
regulation fixing a lower rate of compensation for days of authorized 
leave during a regular 40-hour tour of duty, is unauthorized, the statute 
saving to employees “the full-time weekly earnings under the respective 
wage schedules in effect on June 1, 1932.” 17 Comp. Gen. 348, amplified. 


Acting Comptroller General Elliott to the Governor of the Panama Canal, 
February 16, 1938: 


Your letter of January 19, 1938, is as follows: 


1. Reference.is made to letter.from the Chief of Office, the Panama Canal, to 
the Acting Comptroller General dated September 20, 1937, concerning the claim 
of Mr. Louis Schmidt, an employee of the Panama Canal in the Canal Zone. 
Reference ts also made to your decision thereon dated October 18, 1937. 

2. On account of uncertainty as to the intent of your decision of October 18, 
it is now desired to resubmit this case for reconsideration for the purpose of 
clar'fication or possible modification of your former decision. 
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8. Mr. Schmidt was granted leave with pay during the period extending 
from April 14, 1937, to May 8, 1937, both dates inclusive. May 9, 1937, was a 
Sunday, and on May 10th (Monday) Mr. Schmidt returned to duty, his regular 
hours of employment being from Monday to Friday, 8 hours per day, on a 
40-hour week basis. Subsequently to returning to duty, Mr. Schmidt was absent 
from work on May 27 and May 28, 1937, with pay, on account of illness. Both 
of these days were regular working days. 

4. Payments made for the period from April 14 to April 30, 1937, inclusive, 
have not been questioned either by Mr. Schmidt or by your office, but in view 
of your decision of October 18, 1937, we are in doubt as to the correctness of 
the payment made to Mr. Schmidt for the period from May 1 to May 8, 1937, 
and Mr. Schmidt has protested the payment made for sick leave granted on 
May 27 and May 28, 1937. 

5. The payment made to Mr. Schmidt for the month of May 1937 was 
as follows: 


Louis Schmidt, wireman at $1.44 an hour: 








Annual leave * 5/1 to 5/8__---------. 
Sick leave 5/27-5/28_-.-.......-... } 80 hours @ $1.20_--. $96. 00 
Service, regular time_._..-._--._-~- 112 hours @ $1.44_.__ 161. 28 
BOnVice, OVATIONS 6m ceieceisconenees 1% hours @ $1.44.... 2.16 
Bonus a/c night work_--.---------- 35 hours @ $0.06--.. 2.10 
$261. 54 
Deductions : 
PAINE Sp andi ei hid enitctng pieditdiettnench onadinbkgitedincictie nibhimbahbidts 12. 86 
BERG in nikictie Stn peo naemdeukhik testintdecdies 213. 65 
226. 51 
SUG OOS Beith hd Ri hel cetiiatinid 35. 08 


, a of a leave of absence extending from April 14, 1937, to May 8, 1937, both dates 
nclusive. 


6. The payment made to Mr. Schmidt for the month of May 1937, set forth in 
the preceding paragraph, was in conformity with the regulations prescribed by 
the Governor of the Panama Canal in his circular dated May 14, 1934. For leave 
of absence from May 1 to May 8, 1987, both dates inclusive, Mr. Schmidt was paid 
for eight days of eight hours each, a total of 64 hours, at $1.20 per hour, $76.80, 
and he was paid for sick leave May 27 and 28 (falling within his 40-hour week 
of five days of eight hours each), two days of eight hours each, total 16 hours, 
at $1.20 per hour, $19.60, a grand total of $96.00. This is the same amount 
which Mr. Schmidt would have been paid for similar leave of absence with pay 
prior to June 1, 1982. 

7. The closing paragraph of your decision of October 18, 1987, seems to indi- 
cate that we should have paid Mr. Schmidt for only five days for his leave of 
absence from May 1 to May 8, inclusive, at eight hours per day, 40 hours, at 
$1.44 per hour, $57.60, and for sick leave May 27 and 28, two days of eight hours 
each, 16 hours at $1.44 per hour, $23.04, a grand total of $80.64. If this interpre- 
tation of your decision is adopted, then from the foregoing figures it is evident 
that the Panama Canal overpaid Mr. Schmidt the sum of $15.36 during the month 
of May 1987; that is, from May 1 to 8, both inclusive, and May 27 and 28. 

8. On the other hand, if Mr. Schmidt is paid only $80.64 for the days in ques- 
tion, he would receive for the period from May 1 to 8, 1937, less compensation 
than he would have been paid for leave taken under corresponding circumstances 
for a similar period prior to June 1, 1982. 

9. Your decision appears to imply that, notwithstanding our regulations, pay- 
ment for leaves of absence taken under the regulations in force between May 14, 
1934, and August 1, 1987, for periods in excess of a regular week of seven days 
(such as May 1 to 8, inclusive, which included one Sunday and two Saturdays 
which are nonwork days for certain 40-hour week employees) should not be more 
than the amount of the employee’s earnings for a regular work week, and that 
no payment should have been made for Sundays and non-work days falling with- 
in such leave period, although all days of leave in an extended leave period 
including Sundays and non-work days were properly charged to the employee's 
accrued leave credit. Such a ruling would be contrary to the practice that has 
prevailed on the Panama Canal for many years and long before the 40-hour week 
law was passed. 


81276"—38-—43 
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10. The so-called 40-hour week law became effective on March 28, 1934. The 
pertinent provisions of this law are as follows: 

“The weekly compensation, minus any general percentage reduction which 
may be prescribed by act of Congress, for the several trades and occupations, 
which is set by wage boards or other wage-fixing authorities, shall be re- 
established and maintained at rates not lower than necessary to restore the 
full-time weekly earnings of such employees in accordance with the full-time 
weekly earnings under the respective wage schedules in effect on June 1, 1982: 
Provided, That the regular hours of labor shall not be more than 40 per week; 
and all overtime shall be compensated for at the rate of not less than time 
and one-half.” 

11. Prior to the passage of the 40-hour week law, payments to employees while 
on leave were made under authority of the Executive order of the President 
dated February 2, 1914, effective April 1, 1914, as amended by the Executive 
order of January 15, 1917, together with regulations issued by the Governor of 
the Panama Canal pursuant to these Executive orders. The Executive orders 
of February 2, 1914, and January 15, 1917, were issued pursuant to the au- 
thority given the President by the Panama Canal Act dated August 24,1912. The 
pertinent provisions of the Executive order of February 2, 1914, which became 
effective April 1, 1914, are as follows: 

“By virtue of the authority vested in me by law, it is hereby ordered that the 
general conditions of employment governing employees on the Isthmus of Panama, 
necessary for the completicn, care, management, maintenance, sanitation, gov- 
ernment, and operation of the Panama Canal, the Canal Zone, the Panama 
Railroad, and other adjuncts, shall be as follows: 


“Leave regulations 


“20. All employees who are citizens of the United States, and aliens whose 
compensation is more than $75.00 per month or 40 cents per hour, shall be 
entitled to leave privileges. 

“21. Leave will be divided into three classes, viz: (1) annual leave, (2) cumu- 
lative leave, and (3) travel leave. 

“22. Twenty-four days annual leave will be allowed each employee for each 
year after entry into service * * * 

“23. The service year shall date from the day on which an employee's pay 
in the permanent organization begins. 

‘28. Thirty days cumulative leave will be allowed each employee paid on a 
monthly or annual basis for each year of his service, and 20 days to each 
employee paid on an hourly basis. This leave will be due after completing ten 
months’ service each year and may be taken when the employee's service can 
be spared. * * * Employees will be paid for cumulative leave at the rate 
earned when the leave became due at the end of the tenth month of each respec- 
tive year. 

“42. This order shall take effect from and after the Ist day of April 1914. 

“(Signed) Wooprow WILson.” 


12. The pertinent provisions of the Executive order of January 15, 1917, are 
as follows: 

“By virtue of the authority vested in me by law, the general conditions of 
employment governing employees on the Isthmus of Panama, necessary for the 
completion, care, management, maintenance, sanitation, government, and opera- 
tion of the Panama Canal, the Canal Zone, the Panama Railroad, and other ad- 
a. provided by the Executive order of February 2, 1914, are hereby amended 
by rescinding paragraphs numbered 22 to 41, inclusive, and substituting in lieu 
of such rescinded paragraphs the following: 

“92. Twenty-four days annual leave will be allowed each employee for each 
year after entry into service * * * 

“23. The service year shall date from the day on which an employee's. pay 
in the permanent organization begins. 

“26. In the cases of hourly and per diem employees annual leave on account 
of sickness or injury shall be based upon a day of eight hours. 

“29. Thirty days cumulative leave will be allowed each employee paid on a 
monthly or annual basis for each year of his service, and twenty days to each 
employee paid on an hourly basis. ornis leave will be due after completing ten 
months’ service each year. * * 

“81. Leave taken after the close ‘et the service year in which it was earned 
shall be paid for at the rate of pay received at the end of the tenth month of the 
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service year in which the leave was earned. When an employee enters upon a 
leave of absence which consists of or includes annual leave earned in the same 
year in which he enters on the leave, such annual leave will be paid for at the 
rate received by the employee when he entered on the leave. 

“42, Office hours and hours of labor will be fixed by the Governor within 
the limits prescribed by law. 

“This order shall take effect on and after the 31st day of December 1916, 
and shall apply to all classes of leave with pay earned and due as of that date 
and thereafter. 


“(Signed) Wooprow WILSON.” 


13. The pertinent provisions of the regulations issued by the Governor of the 
Panama Canal pursuant to the above Executive orders and to his general 
authority contained in the Panama Canal Act approved August 24, 1912, are as 
follows: 

“54.16. Charging Sundays or Aolidays.—In all cases where a Sunday or holi- 
day falls within a leave of absence, or within a period of absence on account 
of illness, so that the employee is on leave both prior and subsequent to such 
day, the Sunday or holiday shall be counted as one day of leave: Provided, 
That if the employee worked half of the day preceding and half of the day 
following a Sunday or holiday, the Sunday or holiday shall not be charged 
against his leave, except as provided in last sentence of paragraph 54.17. 

“54.17. Sundays and holidays not charged—If an employee enters upon, or 
returns from, a leave of absence or illness on a Sunday or holiday, or on the 
day following a Sunday or holiday, thé Sunday or holiday shall not be con- 
sidered a part of his leave if the employee worked the full day preceding, in 
case of entry on leave, or the full day following, in case of return from leave. 
The provisions of pragraphs 54.16 and 54.17 apply to employees who work regu- 
larly on Sundays and holidays only when the absence is'for more than ten 
days, exclusive of the Sundays or holidays at the beginning or end of the 


.absence.” 


14. An illustration of the method followed in making payments of leave 
granted to hourly employees prior to the 40-hour week law is contained in the 
following example: 

4/1/31, John Doe was employed at $1.00 an hour. 

4/1/32, Promoted and rerated to $1.25 an hour. 

11/1/32, Granted 24 days annual and 44 days cumulative leave, payment for 
which was computed as follows: 


24 days annual leave 11/1-11/24 (earned in the same year in which 

he entered on the leave and paid for at the rate received when 

he entered on the leave), 192 hours at $1.25 equals.__...._.._-_-- $240. 00 
44 days cumulative leave 11/25-1/7 (earned during first service 

year and paid for at the rate received at the end of the tenth 

month of the service year in which it was earned), 352 hours 

Ot GLA Ci ce oc ed ic ni ae sliiiiiectbincadnes 352. 00 


592. 00 


15. The ahove method of payment was modified by order of the Governor in 
his circular dated May 14, 1934, which remained in force until August 1, 1937. 
Mr. Schmidt was paid under provisions of this circular order. The pertinent 
provisions of the circular of May 14, 1934, follow: 

“1. Employees of the Panama Canal who are subject to the 40-hour week 
schedule provided by the Independent Offices Appropriation Act of March 28, 1934, 
will be governed by the following rules covering payment for overtime, Sundays, 
holidays, and leave of absence. 

“3 Leave will be granted in accordance with the general conditions specified 
in the Personnel Regulations, except as modified herein : 

“(a) Leave with pay is only allowable when the employee is absent on a pay- 
status day, except that absences in excess of ten days on leave order or on sick 
certificate will be paid as continuous leave including Sundays or other non-pay- 
status days. This modifies paragraph 54.16 and paragraph 54.17 of the Personnel 
Regulations. 

“(b) Any leave taken within the work week after completing 40 hours shall 
be charged to leave credits at straight time rate. One-half day of leave will 
be allowable for absence on any work day of 5 hours or less; for more than 5 
hours, one day will be charged; when absence is properly covered. * * * 
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“(c) Leave for hourly employees will be paid on the basis of 8 hours per day 
provided by Executive order of February 2, 1914, at the basic rates in existence 
prior to March 28, 1934, or 5 of the new hourly rates necessitated by the reduc- 
tion of hours from 48 to 40 weekly. This is necessary to conform with the 
intent of the Executive order granting leave. 


“(Signed) J. L. Scutey, Governor.” 


16. Mr. Schmidt was paid for the vacation and sick leave taken during the 
month of May 1937, in conformity with the provision of the circular of May 
14, 1934. As hourly employees when on extended leave of absence received, 
prior to the passage of the 40-hour week law, a weekly compensation computed 
on the basis of 56 times their hourly rate of pay (i. e., for 7 days of 8 hours 
each), the circular of May 14 was issued in order to prevent during periods 
of extended vacation or sick leave weekly payments considerably in excess 
of those paid to hourly employees prior to the enactment of the 40-hour week 
law. It was desired further, for administrative purposes, to preserve the 
previously authorized number of days leave with pay per year for employees 
affected by the 40-hour week legislation. Under the method of paying vaca- 
tion leave as provided by the circular of May 14, 1934, employees while on 
leave of absence with pay for periods of more than 10 days received the 
same weekly amount they would have received prior to June 1, 1932, whereas 
if they had been paid at the 40-hour week hourly rate it would have meant 
an increase in weekly and annual compensation which was not contemplated 
by the so-called Thomas Amendment to the 40-hour week law. 

17. It should be noted, however, that under the provisions of the circular 
of May 14, 1934, in instances of short leaves of absence where the employee 
was absent only on one or more work days during the week on account of 
sickness or leave, the total amount received for such week did net preserve 
the weekly compensation that would have been received prior to the passage 
of the 40-hour week law. This is the matter complained of by Mr. Schmidt. 

18. Summing up, the questions on which clarification or decision are required 
are: 

(a) Was Mr. Schmidt overpaid by the Panama Canal for May 1 to May 8, 
inclusive, 1987? If so, how much? 

(b) In view of the Panama Canal’s special leave regulations issued under 
authority of acts of Congress, should Mr. Schmidt have been paid at the rate 
of $1.44 per hour for two days’ sick leave, May 27 and 28, 1937, or at the 
rate of $1.20 per hour, as provided in the Governor's circular of May 14, 1934? 
This circular was considered by the Panama Canal as a legal leave regulation 
issued under authority of acts of Congress and the authority of the President 
of the United States, in the same manner that the original leave regulations 
were issued and under which payments had been made for many years without 
objection by the General Accounting Office or by the auditor for the War 
Department prior to the establishment of the General Accounting Office. 

(c) Could Mr. Schmidt have been paid less for May 1 to May 8, inclusive, 
1937, than he would have received for a similar leave of absence with pay 
prior to June 1, 1932? 

19. Attention is invited to the last paragraph in the letter of the Chief of 
Office dated September 30, 1937, in which it is stated that the decision in the 
Schmidt case will affect probably thousands of similar cases. Pending the 
reconsideration of the questions stated above, no adjustments have been made 
for leave payments prior to August 1, 1937. Subsequent to August 1, 1937, 
leave payments and charges have been made and are being made from day to 
day in accordance with the provisions of the circular of July 24, 1937, which 
give an employee on leave a weekly compensation for a week of seven days 
slightly in excess of the weekly leave compensation for a week of seven days 
which he would have received prior to June 1, 1932. 


Said decision of October 18, 1937, of which reconsideration is 
requested, held as follows: 


Certain employees of the Panama Canal have been held to be within the 
terms of the 40 hour week statute. 14 Comp. Gen. 156. Authorized leave of 
absence with pay has always been regarded as synonymous with work or a 
duty status. This general rule has been recognized in applying the 40 hour 
week statute. Any period an employee, whose compensation is measured by 
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time, including those subject to said statute, is regarded as having been on 
authorized leave with pay, charged and paid for as such, is required to be 
considered exactly the same as though the employee were working. 13 Comp. 
Gen. 295 ; id. 370; 14 id. 351. There is nothing in the 40 hour work week statute 
which authorized or required an exception to the general rule. On the con- 
trary the specific terms of the statute save to the employees “the full time 
weekly earnings under the respective wage schedules on June 1, 1932.” It is 
not understood that the leave regulations in force on June 1, 1932, fixed a lower 
rate of compensation for leave periods than for work periods. The terms of 
paragraph 3 (c) of the Governor’s circular of May 14, 1937, fixing a lower rate 
of cempensation for periods of authorized absence than that required to be 
fixed for work periods not only was contrary to the general rule, but conflicted 
with the provision of the 40 hour week statute saving to the employees the 
full time weekly earnings. That is, under said administrative regulations an 
employee on authorized leave during the whole or part of a 40 hour week 
received less than he would have received if he had worked and less than the 
statute guaranteed him. 

The 40-hour week statute quoted in your letter saved to employees 
within its provisions “the full-time weekly earnings under the re- 
spective wage schedules in effect on June 1, 1932.” Compensation 
payable for days of leave during a regular tour of duty constitute a 
part of the full-time weekly earnings. See decision of the Court of 
Claims in the case of Greene v. United States, dated June 7, 1937, No. 
43280, and the decisions of this Office cited in the decision of October 
18, 1937, supra. The statute permits, but does not require, increases 
in full-time weekly earnings, but, because of the saving clause there 
may be no reduction in the full-time weekly earnings received as of 
June 1, 1932. The Panama Canal has no authority to adjust rates 
of pay either for work or for leave during the regular tour of duty 
of 40 hours so as to net the employees coming within the terms of 
the act less earnings for any week or continuous period of seven days 
than they would have received for the same period as of June 1, 
1932, in the same position. 

Referring to the case of Louis Schmidt considered in the decision 
of October 18, 1937, of which reconsideration is requested, it is under- 
stood (1) that on June 1, 1932, the rate of compensation for his posi- 
tion was $1.20 per hour for 48 hours per week, or $57.60, constituting 
the full-time weekly earnings if he was actually on duty; (2) that 
the same weekly earnings would have been paid if he had been on 
duty a part of the weekly tour and on leave a part thereof; but (3) 
that if he had been on extended leave including a week, he would 
have been paid more as full-time weekly earnings, viz, $1.20 per hour 
for 56 hours or seven days, including nonwork days, Saturdays, 
and Sundays, or $67.20. 

The 40-hour statute saved the full-time weekly earnings during a 
regular tour of duty of 40 hours under conditions designated above 
as (1) and (2), leave with pay being synonymous with work during 
the 40 hours, but not necessarily outside of the regular tour of duty 
of 40 hours when the employee would not work, and for which he 
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would not be paid if in a duty status, under conditions designated 
as (3) above. In other words, the statute had no effect on the rate 
of pay for leave granted and paid for on Saturdays and Sundays 
in addition to the 40-hour weekly tour of duty. Hence, paragraph 
3 (c) of the Governor’s circular letter dated May 14, 1934, to the 
extent that it fixed a lower rate of compensation for days of author- 
ized leave during regular tour of duty of 40 hours, viz, the 54 of 
the’ rate the employees received while working, was unauthorized 
for the reasons stated in the decision of October 18, 1937. However, 
the same is not true with regard to a lower rate for leave granted and 
paid for on Saturdays and Sundays in addition to the 40 hours, 
While such a regulation differs from the established practice through- 
out the Federal service and would appear to be conducive to confusion 
and uncertainty, there is nothing in the 40-hour week statute pre- 
cluding the Panama Canal from fixing a lower rate of compensation 
for leave granted and paid for in addition to the 40-hour week, on 
nonwork days, usually Saturdays and Sundays, or from fixing the 
full-time weekly earnings for an entire week of leave of seven days 
at a higher rate than for a week’s work as of June 1, 1932. 

Under the statement of account for May 1937, set forth in your 
letter, Mr. Schmidt was paid properly under the Panama Canal 
regulations for the week or period of seven days of leave beginning 
Sunday, May 2, and ending Saturday, May 8, a total of $67.20 
(8X $1.20X7), which was not less than the “full-time weekly earn- 
ings” he would have received as of June 1, 1932, for a week’s work. 
He was also properly paid at the same rate for May 1, 1937, which 
was in the prior week of extended leave. 

However, for the week beginning Sunday, May 23, 1937, and end- 
ing Saturday, May 29, 1937, during which he was on duty three days 
and on authorized leave two days (May 27 and 28) he was paid 
(8X8X$1.44) $34.56 plus (2X8X$120) $19.20, a total of $53.76, or 
$3.84 less than $57.60 he would have received as “full-time weekly 
earnings” as of June 1, 1932. Hence, the employee is entitled to ba 
paid for this week an additional amount of $3.84. 

Referring to paragraph 18 of your letter, question (a) is answered 
in the negative under the regulations; question (b), the rate should 
have been $1.44 per hour; and question (c) is answered in the nega- 
tive. 

As amplified herein the decision of October 18, 1937, 17 Comp. 
Gen. 348, is affirmed. 

While the matter of granting leave of absence with pay to Panama 
Canal employees under regulations approved by the President as 
provided by law is primarily administrative, since the pay accounts 
of Panama Canal employees, including periods of leave, have become 
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so involved due to changes in the regulations and the effect of the 
40-hour week statute thereon, particularly the regulation authorizing 
payment to per hour employees on the 40-hour week of compensa- 
tion for nonwork days during an extended leave period, but not 
while on duty, there is suggested for consideration a practical revi- 
sion of the regulations be made along the lines of the President’s 
regulations for employees in the continental United States, main- 
taining, if required, a differential as to the amount of leave granted. 
Such changes could be made in the present regulations as to be con- 
ducive to simplicity in accounting and at the same time not jeop- 
ardize either the interests of the Government or of the employees. 


(A-90099) 


MEDICAL TREATMENT—ALASKA RAILROAD HOSPITAL—CHARGES FOR 
PATIENTS OF OTHER GOVERNMENT AGENCIES 


A resolution of the Federal Board of Hospitalization fixing a specified per diem 
rate to be charged by the Alaska Railroad Hospital for hospitalization of 
patients of other Government agencies, may not preclude the charging of 
such other agencies with the extra expense of the services of a surgeon paid 
by the hospital on a contract fee basis, or of a special nurse furnished in addi- 
tion to regular hospital attendants. 


fy en General Elliott to the Secretary of the Interior, February 


Your letter of October 30, 1937, is as follows: 


There is submitted a letter from Colonel O. F. Ohlson, General Manager, The 
Alaska Railroad, Anchorage, Alaska, of October 1, regarding the character of 
hospital service to be rendered by the Alaska Railroad Hospital to other Govern- 
ment agencies, during the fiscal year 1937, under resolution of the Federal Board 
of Hospitalization dated April 13, 1936, approved by the President April 31 [21], 
1936. This resolution, a copy of which is attached, continued in effect during 
1987, a similar resolution for the previous year, approved by the President August 
30, 1985, authorizing the railroad hospital to charge $6 per day for hospitalizing 
patients of other agencies. 

The Board has ruled that.this rate for the fiscal year 1937 was all inclusive, and 
covered not only bed, board, and nursing, but in addition, such items as pro- 
fessional services of physicians, X-ray treatments, and all operating room 
charges. 

During January, February, March and April, 1987, a member of the United 
States Signal Corps, War Department, was a patient at the railroad hospital for 
a total of 81 days, during which time professional services were rendered this 
patient by Dr. Howard G. Romig of the hospital staff, his bill for the services be- 
ing $3862. Doctor Romig is under contract with the hospital to render services 
of this character, for which he receives 75 percent of the fee charged the pa- 
tient, and the hospital receives 25 percent. In addition to these professional 
services, Doctor Romig ordered the hospital to employ a special nurse for the 
proper care of this patient, the cost of this nursing service being $240. 

Thereafter, the railroad hospital submitted a bill to the "Signal Corps for 
$1,224.50, which included a charge of $6 per day for the period mentioned; also 
the fee of $362 charged by Doctor Romig, and $240 for special nursing. The 
charges for professional services and the special nurse, however, were disal- 
lowed by the Signal Corps, and a check for $486 was submitted by it to the rail- 
road hospital to cover the 81 days of hospital service at $6 per day. This disal- 
lowance was based upon the contention of the Signal Corps that the rate of $6 
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per day was all inclusive, and would not permit additional payments for pro- 
fessional and special nursing services. 

There is submitted for consideration in this connection, a copy of the contract 
entered into on August 14, 1936, by the Alaska Railroad with Doctor Romig, 
under which his professional services in this case were rendered; also a copy 
of the statement of the railroad hospital dated September 13, 1937, covering 
its present claim against the Signal Corps, indicating a balance of $511.50 still 
due the hospital. In addition, there is enclosed a copy of contract entered into 
on December 31, 1936, by the Alaska Railroad with Doctor P. L. Heitmeyer as 
Chief of Staff of the hospital; also a copy of its contract of July 10, 1987, with 
Doctor R. L. Works as Physician and Surgeon, which specify the conditions of 
employment of these members of the medical staff. 

It is requested that an opinion be rendered at the: earliest practicable date 
as to whether the resolution of the Federal Board of Hospitalization for 1937 is 
all inclusive, as ruled by the Board, or whether the Alaska Railroad Hospital 
should be reimbursed in excess of $6 per day to cover the cost of a special 
nurse and the professional services of a physician. 


The Secretary of War reported on the matter by letter dated 
December 14, 1937, as follows: 


Reference is made to your letter of November 18, 1937 (A-90099), relative 
to the claim of the Alaska Railroad for hospitalization of Private First Class 
Erling A. Helde, Signal Corps. 

The records of this Department show that an account of the Alaska Railroad 
for hospitalization of Private Helde January 28th to April 19, 1937, in the amount 
of $486.00 (81 days at $6.00 a day), was approved in full and forwarded to the 
Finance Officer, this city, for payment on August 13, 1937, who advises that 
payment was made August 31, 1937, on F. O. Voucher No. 9157, for August 1937. 
No further charges for treatment of this soldier while a patient in the Alaska 
Railroad Hospital during the period indicated have been received. 

The account for $486.00 was at the rate of $6.00 a day, as per Resolution, 
adopted by the Federal Board of Hospitalization, April 13, 1986, and approved 
by the President on April 21, 1936, this Resolution covering rates for the Fiscal 
Year 1987. In view of this Resolution, a copy of which is inclosed, the War 
Department is unable to authorize payment of additional charges for the 
medical attendance and nursing services referred to. 

There is inclosed a copy of a resolution by the Federal Board of Hospitaliza- 
tion adopted June 4, 1987, and approved by the President on June 21, 1987, 
for the Fiscal Year 1938, which authorizes a rate for the Alaska Ra 
Hospital of $6.00 per day for bed, board and nursing plus the actual contract 
- charges for necessary professional services. 


In view of the apparent discrepancy in the letters just quoted as to 
the billing of the War Department for the amount of the professional 
and special nursing services and the reported rejection of this portion 
of the claim, an examination was made of the voucher covering pay- 
ment of the $486, which voucher is signed and certified by the Chief 
of Staff, Base Hospital, Anchorage, Alaska, and such examination 
discloses that the War Department was billed only for the amount of 
$486 charged for general hospitalization. However, in the letter from 
the general manager of the Alaska Railroad, date October 1, 1937, 
transmitted with your submission, it is stated : 

Under date of August 25, 1937, the following letter was received from Howard 
G. Romig, M. D.: 

“Early this year the War Department was billed by the Base Hospital for 
$1,224.50 on account of Mr. Erling Helde, U. S. Signal Corps, Anchorage, 
Alaska. Of this sum $362.00 was for my professional services, I understand 


that the account was rebilled to the War Department in the amount of $486.00, 
attached to which was a claim for the balance up to $1,224.50. 
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“I hereby certify that my bill for professional services in the amount of 
$362.00 is just and correct, and that payment therefor has not been received. 
As the Railroad is responsible for collection of this account, I would appreciate 
a reply informing me when I might expect payment of this fee for services 
rendered.” 

A resolution adopted by the Federal Board of Hospitalization, dated April 
13, 1936, and approved by the President April 21, 1936, provides a reciprocal rate 
of $6.00 per patient day for The Alaska Railroad hospital at Anchorage, Alaska, 
for the fiscal year 1937. It has been ruled by the Board that the rate of $6.00 
shall be all inclusive, that is, shall, in addition to nursing, bed, and board, 
include such items as professional services rendered by physicians, operating 
room charges, X-ray, laboratory, and electrotherapy. 

For the fiscal year 1937 no exception is made in the resolution to include extra 
items listed above and no further question will be raised by this office con- 
cerning these items, except -for professional services rendered by physicians 
under contracts with the Railroad. 

During January, February, March, and April 1937, Erling A. Helde, a 
member of the U. 8. Signal Corps, was hospitalized at the Railroad hospital 
81 days. During this period Dr. Howard G. Romig, as stated in his letter 
quoted above, attended the patient and accrued professional charges amounting 
to $362.00. Under authority of Article 3 of Contract I-3arr—1824, dated August 
14, 1936, a bill was rendered the U. 8S. Signal Corps, in which was included 
the item of $362.00 professional services and $240.00 for special nursing. Both 
items were disallowed by the Signal Corps, it being their contention that the 
reciprocal rate of $6.00 per day was all inclusive and would not permit 
allowance of the professional and special nursing charges. 

Howard G. Romig is a doctor of medicine and surgeon practicing in the City 
of Anchorage, and is not obligated to perform free services for the United 
States. He is not connected with the Railroad except that under conditions as 
outlined in Contract I-3arr—1824, dated August 14, 1936, he is permitted to 
hospitalize his patients and utilize the operating room and other facilities of the 
Railroad’s hospital. 

Article 3 of Contract I-3arr-1824 makes it mandatory for the Railroad to 
bill for and collect frum patients the fees charged for said professional services 
and pay to the party of the first part 75% of the professional fees collected 
on account of his service, the Railroad retaining 25% for its service. By this 
provision there appears no legal basis for the exclusion by the Signal Corps of 
the charge for professional services in its entirety. Possibly the exclusion 
of 25% of the professional charge, the amount to be retained by the Railroad, 
an ae > Comptroller General decision A—29130, dated February 3, 1930—- 
( m8 ° 

In connection with the hospitalization of Helde, the Railroad, upon order 
of the attending physician, employed special nurses, the cost of which amounted 
to $240.00. As special nursing services are not furnished in the ordinary 
hospitalization of patients, but are an additional expense, it is believed only 
just that the Railroad be reimbursed to this extent. 

A check on the Treasury of the United States, numbered 399,155 in the 
amount of $486.00, dated August 31, 1937, and signed by E. C. Morton, over 
symbol 20-249 representing 81 days hospitalization @ $6.00 per day for Helde 
was received, and taken into account September 14, 1937. This check purports 
to be full settlement of our bill. 

Two copies of bill No. H-9671 are enclosed stated as follows: 81 days hospital- 
ization @ $6.00 ($486.00) 75% of professional charge of $362.00 ($271.50) 
and special nursing ($240.00), total $997.50, less payment of $486.00, leaving a 
balance of $511.50 due the Railroad, of which amount the Railroad would pay 
to Dr. Romig, on Disbursement Voucher, $271.50 as his portion of the profes- 
sional charge and the balance of $240.00 covers amount paid by the Railroad 
to the special nurses. 

During the fiscal years 1936 and 1937, bills were rendered the Signal Corps 
(on account of hospital services) in which were included charges for profes- 
sional services rendered, said professional seryices having been disallowed by 
the Signal Corps at the time of payment for the reason stated in the instant 
case, The doctors performing professional service in these cases were employed 
by the Railroad, under contract, but were not obligated to furnish free services 
to oT branches of the Government. A bill in duplicate listing these cases is 
enclosed. 
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It is respectfully requested that this matter be referred to the Acting Comp- 
troller General for decision, bearing in mind the fact that the Railroad incurred 
extra nursing expense in the amount of $240.00 in the care of Helde, and that 
the doctor in none of these cases is obligated under his contract to perform free 
services to other branches of the Government. 

Resolution adopted by the Federal Board of Hospitalization dated June 4, 
1987, and approved by the President June 21, 1937, states: “* * * and that 
the reimbursement rate for Government hospitalization in the Alaska Railroad 
Hospital at Anchorage for the fiscal year 1938 be established at $6.00 per day 
per patient for bed, board, and nursing, plus actual contract charges for neces- 
sary professional charges.” 

Mr. E. K. Burlew in letter of June 25, 1937, stated that the above language as 
interpreted by the Hospitalization Board would include the use of the surgical 
room, laboratory analysis, and such in the $6.00 per diem rate for bed, board, 
and nursing. The Railroad has never considered use of surgery, laboratory, and 
X-rey work as included in the per diem charge made to private patients and 
includes in the regulations charges for these items closely approximating the 
actual cost, which are assessed in addition to the per diem charges for bed, 
board, and nursing. 

As the hospital regulations of the Railroad provide for a charge for these 
services in addition to the per diem rate, and as the Hospitalization Board do 
not specifically include them in the Resolution, it is respectfully requested that 
the Acting Comptroller General be requested to decide this matter and advise 
if the Railroad should charge the other Government Agencies for use of surgery, 
laboratory, and X-ray work at rates as established by the Alaska Railroad’s 
hospital regulations in addition to the $6.00 per diem authorized by the Federal 
Board of Hospitalization. 

It is my understanding that the charges for professional services will be 75% 
of the regular fees prescribed by the Railroad hospital regulations, this amount 
to be paid to the doctor after collection by the Railroad. 

One copy each of contract I-3arr—1824 dated August 14, 1936, with Howard 
G. Romig, not employed by the Railroad, I-3arr—1888 dated December 31, 1936, 
with P. L. Heitmeyer, employed as Chief of Staff and I-3arr—1959, dated July 10, 
1937, with R. L. Works, employed as Physician and Surgeon, are enclosed. 
Attention is invited to Article 3 of Dr, Romig’s contract and Articles 2 and 3 
of the other contracts. 

An early decision will be appreciated in order to properly render hospital bills 
against other Federal agencies during the balance of this fiscal year. 


Regulations for the management of the Alaska Railroad Hospital 
at Anchorage, Alaska, were established under Executive Order No. 
2414, of June 30, 1916. The Joint Resolution of March 3, 1927 
(Private No. 6, 69th Cong., 2d sess.), 44 Stat. 1845, authorizes 
the payment of fees to hospital surgeons of the railroad under any 
agreements relating to the collection of fees, and Executive Order No. 
4618 of March 19, 1927, specifically authorizes the general manager 
of the Alaska Railroad to enter into contracts of employment on a fee 
basis for hospital surgeons such as is involved in the present case. 

Examination has been made of the resolution adopted by the Fed- 
eral Board of Hospitalization dated April 13, 1936, fixing uniform 
per diem rates of reimbursement for Government hospitalization 
during the fiscal year 1937, and providing that the Alaska Railroad 
Hospital at Anchorage be excepted from the provisions of the recip- 
rocal agreement approved by the President on March 30, 1935, and 
be permitted to charge a rate of $6 per day for hospitalizing patients 
of other Federal agencies. While this $6 rate apparently was to 
cover all charges for hospitalization furnished during 1937, the 
Board of Hospitalization derives its authority for its actions solely 
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from an agreement between the various services to cooperate. In 
such circumstances said Board has no statutory authority to require 
any agency to furnish services to another agency at less than cost. 
In the present matter, since the surgeon’s services are paid for on a 
fee basis and as a special nurse was furnished in addition to regular 
hospital attendants, the $6 per day charge apparently did not cover 
such extra expenses. The Board has evidently recognized this and 
has amended the regulations for the fiscal year 1938 authorizing 
such extra charges. In any event the 1937 regulations may not be 
construed as precluding payment for extra services such as involved 
here as such construction in effect would not only nullify contracts 
with hospital surgeons sanctioned by statute and the Executive order 
of March 17, 1927, swpra, but would be in contravention of section 
3678, Revised Statutes, as the revenues of the Alaska Railroad are 
specifically appropriated for its expenses and not to furnish medica] 
and nursing services to patients of the War Department. 

Accordingly, in view of all the circumstances, the law and the 
Executive orders thereunder promulgated, it must be held that the 
Alaska Railroad is entitled to recover from the War Department, 
pursuant to the contract with the hospital surgeon, 75 percent.of the 
surgeon’s fees for services rendered im the case of Pvt. Erling A. 
Helde, $271.50, plus the charges for special nursing ordered by the 
contract surgeon, $240, or an additional sum of $511.50. 

The Secretary of War is being furnished a copy of this letter for 
his information and guidance. 


(A-91842) 


TRANSPORTATION—NAVY ENLISTED PERSONNEL BY GOVERNMENT- 
OWNED VEHICLES—APPROPRIATION CHARGEABLE 


The cost of transportation to rifle ranges of crews of naval vessels under over- 
haul at navy yards, by Government-owned motor vehicles under the control 
of the Bureau of Yards and Docks for their operation, maintenance, and 
repair—including compensation of civilian chauffeurs at a navy yard—is 
properly chargeable to the appropriation made by act of April 27, 1937, 50 
Stat. 96, for “Maintenance” under “Bureau of Yards and Docks,” and not 
to the appropriation “Pay, Subsistence and Transportation of Naval Per- 
sonnel” made by said act under “Bureau of Supplies and Accounts.” 


aatee Comptroller General Elliott to the Secretary of the Navy, February 16, 


There has been received your sixth indorsement of January 13, 
1938, with inclosures, requesting to be informed what appropriation 
is chargeable with the cost of transportation of enlisted men travel- 
ing from the Navy Yard, Puget Sound, Wash., to an adjacent rifle 
range and return in Government-owned trucks operated by civilian 
chauffeurs under circumstances the inclosures disclosed to be as 
follows: 
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Practically all vessels while under overhaul at navy yards make 
arrangements to hold small arms practice for their crews at nearby 
rifle ranges; the marine rifle range utilized by ships docked at Mare 
Island, Calif., being located about 2 miles from the water front and 
the rifle range utilized by the crews of vessels putting in at Puget 
Sound being at a distance of 6 or 7 miles. It is represented that due 
to the limited time available for rifle practice, walking back and 
forth to the range is impracticable and the responsible ships’ offi- 
cers usually request the proper yard official to furnish a truck for 
the purpose of transportation of its crew to and from the rifle 
range. It is indicated that trucks are practically always available 
for such transportation, but the yard officials seem to feel that the 
salaries paid the civilian chauffeurs prorated for the time necessary 
in transporting the men for the short distances to the rifle ranges 
and return should not be reflected as a charge against the appropri- 
ation for the Bureau of Yards and Docks; and the appropriation 
under “Bureau of Supplies and Accounts, pay, subsistence, and trans- 
portation of naval personnel” is suggested as available for the 
purpose. 

This latter appropriation for the current fiscal year, act of April 
27, 1937, 50 Stat. 96, 118, provides at page 106: 

* * * transportation of enlisted men and apprentice seamen and appli- 


cants for enlistment at home and abroad, with subsistence and transfers 
en route, or cash in lieu thereof; * * * 


The above provision covers the normal transportation of enlisted 
men of the Navy incident to the performance of their assigned duties, 
and ordinarily when such travel requires transportation by commer- 
cial means of conveyances, it clearly is available for that purpose 
and, of course, the payment for such commercial transportation 
necessarily would include the pay of the operator of the particular 
vehicle. However, when the transportation is by Government-owned 
trucks, station-wagons temporarily converted for the transportation 
of passengers, or motor-propelled passenger-carrying vehicles under 
control of the Bureau of Yards and Docks for their operation, main- 
tenance, and repair, including compensation of civilian chauffeurs 
at a navy yard, it is not so apparent that the charge for such trans- 
portation, if in fact any substantial expenses are incurred in short 
hauls away from the particular yard, is properly for reflecting as an 
expenditure from the appropriation, “Pay, subsistence, and trans- 
portation.” 

Under Bureau of Yards and Docks, Maintenance, Bureau of 
Yards and Docks, in the same appropriation act, 50 Stat. 109, there 
is provided : 

For the labor, materials, and supplies necessary, as determined by the Secre- 
tary of the Navy, for the general maintenance of the activities and properties 
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now or hereafter under the cognizance of the Bureau of Yards and Docks, 
including accident prevention ; the purchase, maintenance, repair, and operation 
of passenger-carrying vehicles for the Navy Department (not to exceed ten in 
number) and the Naval Establishment not otherwise provided for; * * *, 

This appropriation also contains a proviso excluding prescribed 
limitations of expenditures in connection with the maintenance, op- 
eration, and repair of station wagons, motortrucks, and motorcycles. 
It appears that the Bureau of Yards and Docks provides from its 
appropriation for motortrucks for training stations, recruiting sta- 
tions, air stations, fleets, and squadrons, etc., and in the estimates for 
the current fiscal year provided for the purchase of three additional 
busses to be assigned to a naval air station for transportation of 
student officers, cadets, and enlisted personnel to and from various 
flying fields now in use. See Hearings Before the Subcommittee of 
the Committee on Appropriations for 1938, pages 600, 613. In this 
connection there will be noted also the recommendations for the 
substitution of so-called station wagons for motortrucks equipped 
with removable seats for use when so required in handling small 
parties of men over short distances, and following those recommenda- 
tions provision seems to have been made in the appropriation author- 
izing the purchase of such vehicles, undoubtedly for the purposes 
stated. It would seem that the provisions contained in the appropri- 
ation act under “Yards and docks” for the operation and maintenance 
of motor vehicles throughout the naval service, except as specifically 
provided otherwise for particular activities, reasonably contemplate 
that the expenses incident to the normal use of such vehicles, includ- 
ing the salaries of civilian employees necessary for their operation, 
are exclusive and are not properly for increasing by allotments from 
other appropriations which might be available where the movements 
are by other than Navy Department vehicles. Your question is 
answered accordingly. The inclosures transmitted with your inquiry 
are returned as requested. 


(A-92354) 


CONTRACTS—MISTAKES—BIDS—NEGLIGENCE—FORFEITURE OF BID 
DEPOSIT UPON REFUSAL TO PERFORM 


A bidder may not be relieved of a mistake in bid price where caused by his 
own carelessness or inattention to details, and where award has not been 
made, and the bidder, after the opening of bids, alleges mistake in that he 
failed to include an estimate temporarily laid aside during the computation 
on other items, insists upon withdrawal of his bid, he may not be per- 
mitted to do so without forfeiture of the bid deposit. © 


Acting © Soneloeter General Elliott to Mark L, Bristol, Acting President, Board 
Trustees and Contracting Officer, The National Training School for Boys, 
February 16, 1938: 


Your letter of February 1, 1938, requests decision of whether O. D. 
Wilson Co., Inc., may be allowed to withdraw its bid opened January 
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11, 1938, or whether payment at a higher figure would be authorized 
if the said bidder proceeds with the contract work. 

You report that the O. D. Wilson Co., Inc., was the lowest responsi- 
ble bidder on circular advertisement of December 28, 1937, for work 
incident to alterations in the Gymnasium Building, Cottages Nos. 2 
and 3, and the Administration Building of the National Training 
School for Boys. 

The terms of the invitation on which the bid was submitted re- 
quired with each bid a guarantee deposit of 20 per centum of the 
amount bid, referring in that connection to paragraph 8 of Instruc- 
tions to Bidders, and the bidder offered to enter into formal con- 
tract, execute the required performance bond, etc., if its bid should 
be accepted within 60 days after the opening of January 11, 1938. 
The right was reserved in the invitation—as the interest of the Gov- 
ernment might require—to reject any or all bids or to accept or reject 
any items of any bid, etc. 

The lump sums bid by 10 bidders range from a low of $5,190 by 
the O. D. Wilson Co., Inc., to a high of $9,669. The next lowest 
bid was $7,200 and the next highest $8,554, with a graduated spread 
in between. While the superintendent of the National Training 
School is said to have called upon the lowest bidder promptly to 
verify its bid, it is not apparent that he was on notice or under any 
duty to do so by reason of any patent or inordinate discrepancy in 
the bids. The point is not material, however, for the decision must 
turn on other grounds. 

On January 12, 1938, following the opening of the previous day, 
the O. D. Wilson Co., Inc., addressed you in pertinent part as follows: 
. ™ * * In the preparation of our bid we made an inadvertent error. It is 

our desire to present to you a clear understanding of our error in the hope 
that we may be permitted to withdraw our bid. 

In the computation of our bid we neglected to include the cost of installation 
and furnishing of the gymnasium floor. This is an item of $1,600 in our 
estimate. Our mistake in not including this item in the bid submitted was due 
to the fact that this figure was the only one which did not have to be broken 
down to arrive at the alternate bids which were requested. In compiling 
our bid this sub-bid having been laid aside from the others with which we had 
to work was unfortunately overlooked. 

The award has not been made and if the bidder insists upon with- 
drawal, and refuses to perform in accordance with its bid it ap- 
parently may do so, subject to forfeiture of its bid guarantee. A 
bidder may not be relieved because of a mistake in the amount of his 
bid where such mistake was caused by his own carelessness or inat- 
tention to details.’ Leonard v. Howard, 67 Or. 203, 135 Pac. 549. 

In Crilly v. Board of Education, 54 Ill. App. 371, where one who 
had submitted a proposal for the erection of a building sought in 
equity to correct his bid and secure the return of a deposit ac- 





Se SES eS ae ew Ch /w 


n 
ir 
le 
n 
1g 
id 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 661 


companying the same, on the ground that, by a clerical mistake, his 
bid was $3,000 less than he intended it to be, it was held that the relief 
would not be granted, as the complainant, if a mistake had been made, 
might easily have avoided the error by the exercise of ordinary care 
and diligence, and therefore the mistake was not such as would 
entitle him to relief in equity. 

In Brown v. Levy, 29 Tex. Civ. App. 389, 69 S. W. 255, the court 
denied the right of a bidder to recover the deposit which accompanied 
the bid where the ground assigned by the bidder for recovery was 
that in offering to build a house for a specified sum the bidder had 
made an error of $10,000 through miscalculation in forming the pre- 
liminary estimates. 

In Baltimore v. J. L. Robinson Construction Co., 123 Md. 660, 91 
Atl. 682, L. R. A. 1915 A 255, involving the construction of a school- 
house, the complainant bidder ascertained the bids of his competitors 
just before the opening and then found that in making up the general 
tabulations of the costs of the various items, including the bids of 
subcontractors, the amount for heating and ventilating had been put 
down in his bid at $952.13, while it should have been $11,952.13, the 
amount of the subcontractor’s bid, thus making the total of the bid 
$11,000 less than had been intended. The bid of the complainant, 
with this error, was $14,000 lower than the bid of any other bidder 
and the board of municipal officers having refused to permit the bid 
to be withdrawn and awarded the contract to it, the complainant re- 
fused to execute the contract and brought an action at law for recovery 
of the deposit which accompanied the bid. The court gave judgment 
against the complainant, holding it was not entitled to a return of the 
deposit, and cited in support of its judgment Robinson v. Board of 
Education, 98 Ill. App. 100; Morgan Park v. Cahan, 136 Tll. 523, 26 
N. E. 1085; Turner v. Fremont, 95 C. C. A. 455, 170 Fed. 259; Davis v. 
Syracuse, 69 Misc. 285, 126 N. Y. Supp. 1002; Wheaton Bldg. & Lum- 
ber Co. v. Boston, 204 Mass. 218, 90 N. E. 598; 26 Cyc. 661; and Mc- 
Quillin on Municipal Corporations, secs. 1221, 1222, vol. 3. In explain- 
ing its judgment the Maryland court said: 

While it may appear a hardship upon the bidder, the practical side, as illus- 
trated by this record of awarding contracts by closed bidding, shows it to be a 
wise provision * * *, After the bids were all in, and before the bids were 
opened, this appellee easily ascertained from his competitors the amounts of 
their bids. What would there be to prevent a dishonest bidder, upon finding 


that his bid was extremely low, from declaring that he had made a mistake, and 
thus put the city to the costs of delay and readvertising. 


In Scott v. United States, 44 Ct. Cls. 525, the plaintiff bidder on 
the next day after the opening of bids had sought to withdraw its 
high bid for leasing Government land and to have the return of its 
bid deposit stating that a mistake had been made in that it had 
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intended to bid 814 cents per acre instead of 514 cents per acre men- 
tioned in its bid. It refused to perform in accordance with its bid 
and brought a suit for recovery of its bid deposit. The Court of 
Claims dismissed the suit saying that it would be an easy matter for 
a bidder to shun responsibility, if he has underestimated or over- 
estimated in his proposal, provided he is allowed to withdraw his 
bid and with it recover the amount of his deposit. The court said 
also that officers of the Government have no discretion, that in mak- 
ing purchases and sales they must accept the highest or the lowest 
responsible bid or reject all and readvertise and that they are en- 
titled to a reasonable time after the opening of bids before the bids 
are allowed to be withdrawn, citing in that connection Haldane v. 
United States, 69 Fed. 819, and other respectable precedents. See 
also 17 Op. Atty. Gen. 70. 

In 15 Comp. Gen. 1049, the former Comptroller General passed 
upon an application where the bid deposit was $27,000 and the bidder 
sought withdrawal or reformation on the ground of an alleged mis- 
take in its preliminary estimates amounting to $140,000. Had this 
sum been included the said bidder nevertheless would have been 
entitled to award as the lowest responsible bidder. The decision was 
that there was no authority for payment of more than the bid price 
and that the bidder was obligated to perform on the basis of an 
award made after the bidder had claimed the mistake. The bidder 
in that case apparently elected to perform rather than forfeit the 
$27,000 bid deposit, it not appearing it would suffer any net loss in 
performing the contract. 

The decision in the present case must be that no payment to the 
O..D. Wilson Co., Inc., is authorized in excess of its bid price and 
‘if it refuses to perform in accordance with its bid the bid guarantee 
is forfeited, and the matter then apparently: will be for readvertising 
or awarding to the next lowest responsible bidder as the public 
interests may require. 


(A-92305) 
SALES—MISTAKES—BIDS—BIDDER’S FAILURE OF INSPECTION 


Where bidder for surplus Government property failed to avail himself of the 
opportunity offered for inspection, and his bid, although considerably higher 
than that of any other bidder, was accepted before allegation of mistake, 
there is no legal basis on which withdrawal of the bid may be permitted, 
notwithstanding only a part of the property was listed as “junk” and the 
bidder’s allegation that “most of it is worse than junk,” there having been 
no representation as to the condition of the property other than that a part 
was “junk”; the property being of a character susceptible to wide variation 
in price depending on the intended use; and there being nothing in the bid 
to put the contracting officer on notice that it was not as intended. 
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Acting + gemma General Elliott to the Secretary of Agriculture, February 
17, 1938: 


There has been received your letter of January 31, 1938, as follows: 


On November 8, 1937, the Regional Office of the Soil Conservation Service at 
Salina, Kansas, entered into a contract with H. J. Roberts, 950 South 11th Street, 
Salina, Kansas, in acceptance of his bid submitted in response to Invitation to 
Lid numbered SCS—7-1292, under whieh bids opened at Salina, Kansas, on 
November 8, 1937. ’ 

The Invitation to Bid offered for sale sixty-nine items of used equipment 
and junk, located at CCC Camp SCS-16, Seneca, Kansas. Acceptance was made 
on Item 70 of Mr. Roberts’ bid, which is a lump sum quotation of $165.00 
for the entire lot. Upon notification of the award, Mr. Roberts then inspected 
the materials and on November 18, 1937, addressed the following letter to the 
Regional Procurement Officer at Salina, Kansas: 

“Am writing in regard to the Invitation Bid of government supplies consist- 
ing of tires, tubes, and miscellaneous equipment located at CCC Camp SCS-16 
at Seneca, Kansas. 

“I did not have an opportunity to inspect this equipment before I placed bid, 
having in mind that this equipment being sold by the government was reliable 
in so far as the description was concerned, and assumed that articles listed, 
except that listed under caption ‘junk’, which it was expected would be worn 
and obsolete, were repairable and usable equipment, particularly in, view of the 
fact that part of the items were listed as junk and the rest listed as regular 
items. 

“However, since placing the bid I have inspected this equipment and find that 
most of it is worse than junk; in fact, items listed as saws were nothing more 
than handles; part of the shovels listed as shovels were nothing more than 
part of a blade of what had been a shovel. The item listed as centrifugal 
pump with motor was only part of the gears and framework of what had been 
a pump and motor. The items listed as levels were only a part of the wood 
frame portion of the level and the level itself was entirely gone. Many other 
items of like nature were absolutely beyond repair and it would seem absurd 
to list such items as an object under its original name as advertised, which is 
certainly misleading. 

“In view of the above, I desire to withdraw my bid. Thanking you for your 
consideration, I am” 

Quotations were received from three other concerns, and all three of these 
bidders inspected the equipment and materials offered for sale prior to sub- 
mitting their bids. It will be noted that Packs Rebuilt Tire Company, Kansas 
City, Kansas, offered $43.80 for Items 1 through 11 and Item 43; George H. 
Gillaspie, Seneca, Kansas, offered $28.46 for the lot; and Fred Wagor, Norway, 
Kansas, offered $27.50 for the lot. 

While the offer of $165.00 made by H. J. Roberts is exceptionally high, the 
Procurement Officer, in making an award to him, assumed that the materials 
and equipment had been inspected prior to the submission of his bid, and that 
the offer represented the fair value to him. The bidders’ intended use of the 
used equipment and materials is obviously reflected in the prices quoted, as 
for example, one bidder may propose to junk the equipment, another may look 
for spare parts and junk, while another may intend to repair or continue the 
use of the equipment. [Illustrative of this point is the fact that on Items 1 
through 11, covering 94 used tires and tubes, one bidder offered $1.19, while 
another, apparently desiring the tires for retreading purposes, offered $41.80. 
On Item 43, covering auto jacks, one bidder offered $2.00, while another offered 
$.06. Inasmuch as the intended use is so reflected in the prices quoted, the 
difficulty in detecting an erroneous quotation becomes apparent. 

The statement is made in Mr. Roberts’ letter dated November 18, 1937, that 
many of the items are junk or only parts of a complete unit. After receipt of 
Mr. Roberts’ letter, the Regional Procurement Officer made further investiga- 
tion as to the condition of the equipment and materials, and it develops that 
there are a number of items which should properly be classified as junk or at 
least as used parts. In addition, this particular advertisement does not contain 
the clause, generally employed by the Soil Conservation Service, cautioning 
bidders to inspect all equipment before the submission of bids. 

The offer of $165.00 made by H. J. Roberts greatly exceeds the fair market 
values of the items listed, and it would seem that the contractor should be 
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relieved of his obligation under this contract and that a readvertisement be 
made reclassifying the various items as used equipment, parts, and junk. 

Enclosed are the contract entered into with H. J. Roberts, all rejected bids, 
an abstract thereof, and Mr. Roberts’ letter dated November 18, 1937. 

It is requested that the facts presented, herein, be considered and, with the 
— of all papers, the Department be advised as to the proper action to 

The invitation in this case merely listed various articles of surplus 
Government property and no representations whatever were made 
therein as to the condition of said property other than to list part of 
same as “junk.” While, as you state, the advertisement did not con- 
tain the usual clause cautioning bidders to inspect the material before 
submission of bids, the invitation did advise bidders as follows: 

Award will be made to highest bidder and the items as listed may be in- 
spected at the points specified herein. 

Thus the material was available for inspection by prospective bidders 
and the failure of the bidder in this case to examine same before 
submitting his bid was his own responsibility. 

The mere fact that the bid of H. J. Roberts is considerably higher 
than the other bids received, or that his bid may be in excess of the 
fair market value of the property, has no bearing on the matter. 
Material of the character here involved is susceptible of a wide varia- 
tion in price, dependent more or less upon the use to which the prop- 
erty is to be put by the particular bidder. The use to be made of the 
property after purchase was, of course, not within the knowledge of 
the contracting officer. However that may be, the bid of Roberts 
was clear and specific, there being nothing therein to put the con- 
tracting officer on notice that the bid was not as intended at the time 
it was accepted on November 8, 1937, and the request for withdrawal 
of the bid was not made until November 18, 1937. 

' Accordingly, you are advised that upon the facts of record it must 
be held that there is no legal basis to relieve H. J. Roberts from his 
accepted bid. See United States v. New York and Porto Rico Steam- 
ship Company, 239 U. S. 88; Lipshite and Cohen v. United States, 
269 U. S. 90; and Scott v. United States, 44 Ct. Cls. 524. See also, 
16 Comp. Gen. 596. 

The papers are returned. 


(A-89617) 


APPROPRIATIONS—OBLIGATION AND PAYMENT AVAILABILITY—LAND 
PURCHASES BY FOREST SERVICE UNDER ACCEPTED OPTIONS, 
CONTRACTS, CONDEMNATION, ETC. 


Administrative action by which the Government undertakes to acquire lands 
for the Forest Service under the act of March 1, 1911, 36 Stat. 961, upon 
consideration of the payment of a certain purchase price, resulting in Gov- 
ernment liability for the payment, is sufficient to create an obligation 
against the appropriation available for the purchase of the lands, even if 
the payment is subject to contingencies. 
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Where purchase of land by the Forest Service under act of March 1, 1911, 36 
Stat. 961, is based on an accepted option, a formal contract, or a deed only, 
the involved appropriation is obligated at the time of the Government's 
acceptance of the option within the option period; on the date of execution 
and delivery of the formal contract; or, on the date of acknowledgment and 
delivery of the deed, respectively. 

Where there is no contract or option for purchase of land by the Forest Service 
under act of March 1, 1911, 36 Stat. 961, and the acquisition is through 
condemnation proceedings, the involved appropriation is obligated by the 
request upon the Attorney General to institute condemnation proceedings, 
rather than by the institution of such proceedings, but where land is under 
option and, because of defective title, satisfactory conveyance is not possible, 
payment may be made either from the appropriation obligated when the 
option was accepted, or a new obligation may be set up under the request 
for condemnation proceedings and payment made from an appropriation 
available for obligation at that time. 

Where land to be acquired by the Forest Service under act of March 1, 1911, 
86 Stat. 961, is under option but satisfactory conveyance is not possible with- 
out condemnation proceedings, and the original appropriation obligation 
established by the option acceptance is allowed to stand, the appropriation 
current when the condemnation proceedings were requested may be charged 
with the amount by which the condemnation award exceeds the amount 
available in the appropriation obligated by the option acceptance, but in 
condemnation without option, there is no authority for charging any part 
of the award to any other appropriation than that obligated by the request 
for the condemnation proceedings, any insufficiency therein being a matter 
for bringing to the attention of the Congress as a deficiency item. 

Where, in connection with the purchase of land by the Forest Service under 
act of March 1, 1911, 36 Stat. 961, a per-acre price is agreed upon and a 
survey reveals an acreage substantially larger than anticipated, and the 
unobligated balance in the involved appropriation is not sufficient to cover 
the additional cost, there is no authority for charging any other appropria- 
tion than that originally obligated regardless of whether it be sufficient or 
whether a deficiency therein may have to be reported to the Congress. 

Generally an obligation against an appropriation resulting from a contemplated 
acquisition of land may be discharged other than by payment, if, where 
created by contract, the contract has been terminated in such manner as to 
remove all possibility of Government liability, and, if created by condemna- 
tion proceedings, when necessary action has been taken to relieve the Gov- 
ernment from any liability under the award or when the proceedings are 
discontinued in accordance with law, but the determination in each case 
must of necessity depend upon the facts and circumstances involved. 


—— Sopeteetes General Elliott to the Secretary of Agriculture, February 
18, 1938: 


Your letter of October 12, 1937, is as follows: 


On June 19, Mr. M. V. Boone, an auditor of your office, suggested that there 
be submitted to you in writing the views of this Department as to the particular 
stage at which an offer to sell lands to the United States becomes a definite 
contractual obligation under the provisions of the Act of March 1, 1911, as 
amended. Mr. Boone propounded two specific questions which, as understood 
by members of this Department, are as follows: 

1. At what stage in the action upon a certain offer to sell lands to the 
United States should the proposed purchase be regarded as a definite cortract 
between the landowner and the United States, and so recorded on the books of 
the Forest Service? 

2. At what point and by what procedure should an existing obligation be 
regarded as terminated in whole or in part, other than by payment of the agreed 
cash consideration; or, to put it in other words, after a certain case or part 
thereof is found te be non-actionable by reason of defective title, or a difference 
in surveyed area, or change in‘the conditions on whieh the original contract 
was based, at what stage is the existing contract terminated or modified, and 
by what procedure? 

Before categorical answers to these questions are attempted, understanding 
may be promoted bv a disenssion of certain fundamental phases of the matter, 
among which are the following: 
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Section 6 of the Act of March 1, 1911, vests in the Secretary of Agriculture 
authority to examine, locate, and recommend for purchase such lands as in his 
judgment may be necessary to carry out the provisions of the Act and to report 
to the National Forest Reservation Commission the results of such examination. 

Section 7 of the Act vests in the Secretary of Agriculture authority to pur- 
chase in the name of the United States such lands as have been approved for 
purchase by the National Forest Reservation Commission at the price or prices 
fixed by said Commission. 

Section 8 of the Act provides that the Secretary of Agriculture may do all 
things necessary to secure the safe title in the United States to the lands to be 
acquired under the Act. 

Section 4 of said Act, which creates the National Forest Reservation Com- 
mission, specifies that its function shall be to consider and pass upon such lands 
as may be recommended for purchase by the Secretary of Agriculture. 

It is thus evident that the executive or administrative functions under the 
Act are vested exclusively in the Secretary of Agriculture; the function of the 
National Forest Reservation Commission being primarily to review the recom- 
mendations of the Secretary of Agriculture to determine whether they are in 
accord with the objectives of the Act and whether the conditions of purchase, 
that is, prices, reservations, outstanding rights, etc., are equitable to the United 
States. Commission approval is construed to apply to the described lands and 
terms of purchase rather than to a particular vendor, so that purchase of 
approved land from a different owner does not require the sanction of the 
Commission if the terms of purchase are identical to those approved by the 
Commission. Approval by the National Forest Reservation Commission is 
prerequisite to definite contractual obligations by the Secretary of Agriculture, 
but is not in itself an establishment of a definite contractual obligation since 
the Commission is not authorized by law to take such action. 

In executing an option upon the form used in the land acquisition work 
of the Forest Service, the vendor agreed to execute and deliver, for the lands 
covered by the option, a title which shall be satisfactory to the Attorney Gen- 
eral of the United States. The title requirements of the Attorney General are 
rigid and exacting, consequently many of the persons who execute options 
subsequently find that they are unable to comply with the terms of such option 
because they do not hold the dominant or complete title, or because conflicting 
statutes prevent transfers of title in the manner agreed. Also, ad interim 
changes in the condition of the offered properties, such as the removal of 
timber values with or without the authority of the owner, or by fire, or disease, 
or windthrow; or adverse occupancy of the property, may make the option 
unacceptable to the United States. In many cases the title is so defective as 
to be unacceptable unless cured by proceedings in condemnation, to which the 
party executing the option may agree, but in which other claimants to the lands 
‘may intervene and succeed in establishing valuations not acceptable to the 
United States because of their excesses over the values found by appraisal and 
approved by the National Forest Reservation Commission. 

The occurrence of circumstances such as noted in the preceding paragraph may 
operate as modifications of the original contract. Some such modifications defi- 
nitely terminate the contract, causing the Forest Service to close the case; others 
do not terminate the contract, but may operate to establish new dates of legal 
effectiveness in relation to available appropriations, etc. 

Proceeding now to the answer of the specific questions, it is the understanding 
of this Department that establishment of an obligation and appropriation en- 
cumbrance may occur at various stages as hereinafter indicated, dependent upon 
the circumstances in the individual transaction. 

1. Purchase based on accepted options.—The obligation is created by the Gov- 
ernment’s acceptance of the option within the option period (1 C. G. 625; A-59458, 
Jan. 15, 1985). The 1985 decision indicates that this form of contract is not 
favored in law but will be considered as an obligation, at least when limited time 
does not permit procurement of formal purchase contract or deed. In the absence 
of unqualified approval in that decision of the option basis it is assumed that 
date of executing a valid deed could also be considered as creating an obligation 
where an appropriation is currently available at the time, making it unnecessary 
to depend upon payment from a previous appropriation available at time of option 
acceptance. 

2. Purchase on Formal Contract.—The date of contract execution is considered 
as obligating the appropriation, although it seems that date of executing a valid 
deed, defined as the obligation date in 4 Comp. Gen. 371, could be substituted. 
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8. Purchase on Deed only.—The date a valid deed is executed becomes the obli- 
gating date (4 Comp. Gen. 371). This necessitates considering funds obligated 
by any executed deed, although later found invalid, which may not be determined 
during the period of availability of the appropriation. 

4. Purchase through condemnation proceedings.—In the absence of contract 
or option, it is understood that the appropriation is obligated by the request upon 
the Attorney General to institute condemnation proceedings (4 Comp. Gen. 208). 
‘This is not free from doubt, however, as 1 Comp. Gen. 735 and 21 Comp. Dee. 
870 are to the effect that obligation is established by the institution of condemna- 
tion rather than by request for such institution. 

When land is under option, but because of defective title satisfactory con- 
veyance by the optionor is not possible, it has been our understanding that (a) 
the original obligation established by option acceptance may be allowed to 
stand and payment for the condemned land made from the appropriation 
available when option was accepted, or (b) the option obligation may be 
abandoned and new obligation set up at such time as it is decided to request 
acquisition through condemnation, and payment made from an appropriation 
available for obligation at that time. Under (a) if the condemnation award 
exceeds the option price (but is acceptable to the Government) it may become 
necessary because of insufficient balance in the original appropriation to charge 
the excess at least to a later appropriation; also, in condemnation without 
option if the amount allowed in excess of the anticipated cost would over- 
burden the appropriation current when the proceedings were requested, render- 
ing impossible full settlement from that appropriation, either part or all of 
the award would have to be paid from another appropriation or a deficiency 
appropriation obtained. Also, when a per-acre price is agreed upon and sur- 
vey reveals a substantially larger acreage the obligated appropriation may 
not have a sufficient unobligated balance to cover the additional cost, necessi- 
tating partial payment from another appropriation. 

Frequently, both in direct purchases and in condemnation cases, partial 
-ownerships are found to be in persons other than those executing the option, 
but with all such parties signifying willingness to abide by the terms of the 
option. However, with these parties participating in the deeds, or receiving 
Judicial recognition, there are modifications of the original contract. Rights 
found to be outstanding in third parties, but subsequently approved by the 
Secretary of Agriculture and the National Forest Reservation Commission, to 
certain degrees are also modifications of the original contract. 

In circumstances such as those above set forth, the full details of the con- 
tract are developed by action subsequent to the acceptance of the option after 
approval by the National Forest Reservation Commission when such change 
is not prejudicial to the interests of the Government. These details may be 
defined and fully expressed in the deed as executed, or as recorded, or as 
finally accepted by the United States; or may be set forth in the letter from 
the Department of Agriculture requesting the initiation of condemnation pro- 
«ceedings, or in the petitions filed in such proceedings, or in the decree of the 
court of jurisdiction, or in the decision of the Department of Agriculture, 
subject to the approval of the National Forest Reservation Commission where 
necessary, to accept the awards set forth in such decrees. In relation to the 
availability of specific appropriations for the payment for lands covered by 
specific contracts, any one of the several stages following acceptance of option 
legally may constitute the basis for payment from a certain appropriation; 
the degree to which that is true being fixed, of course, by the rulings of 
your office. 

As to question two, it is believed that an established obligation should be 
considered as terminated under the following circumstances: 

(1) Under an accepted option when there has been adequate determination 
that the optionor can not convey satisfactory title, unless decision to request 
condemnation proceedings is reached immediately or promptly thereafter. Any 
later request for condemnation should be treated as creating a new obligation 
under an appropriation available at that time; 

(2) With consent of the optionor when facts later develop indicating that 
acquisition at the agreed price is not in the interest of the Government; 

(3) When, subsequent to acceptance of the option, changes occur in the land 
or cover, which diminish the value for the intended purpose and agreement 
with the optionor as to corresponding reduction in price can not be reached: 
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(4) Under condemnation when the award by the Court is in excess of the 
value of the land to the Government for the intended purpose or is subject to 
conditions objectionable to the United States. 


The first question concerns what administrative action constitutes 
an obligation of funds available for the purchase of lands for the 
Forest Service under the act of March 1, 1911, 36 Stat. 961, referred 
to in your letter. Generally it may be said that any administrative 
action under which the Government undertakes to acquire the lands 
upon consideration of the payment of a certain purchase price there- 
for, thus imposing a liability upon the Government for said payment, 
is sufficient to create an obligation against the appropriation or appro- 
priations available for the purchase of the lands even if the payment 
must be considered as subject to contingencies. More specifically the 
question and the subdivisions thereof as set forth in your letter may 
be answered as follows: 

1. Purchase based on accepted options —The appropriation should 
be regarded as obligated at the time of the Government’s acceptance 
of the option within the option period. While it was said in the 
decision of January 15, 1935, A-59458, referred to in your letter, 
that in law contracts resulting from acceptance of options are not 
looked upon with favor, where there has been an actual offer to sell 
and an acceptance of such offer by the Government no reason appears 
why the action so taken should not be taken as obligating the 
appropriation. 

2. Purchase on formal contract.—The date of execution and deliv- 
ery of the contract is the date of obligating the appropriation. In 
the decision reported in 4 Comp. Gen. 371, to which you refer as 
possibly indicating that the date of execution of a valid deed could be 
substituted as the date of obligating the appropriation, it does not 
appear that there was a formal contract which preceded the execu- 
tion of the deed and no reason appears for regarding the date of 
the deed as the date of obligating the appropriation where there is 
# valid contract of sale and purchase prior to the deed and the deed 
is made pursuant thereto. 

3. Purchase on deed only.—The date of acknowledgment and deliv- 
ery of a valid deed where the purchase is not based on a contract 
prior thereto should be regarded as the date of obligating the appro- 
priation. 

4. Purchase through condemnation proceedings.—In the absence 
of contract or option, the appropriation should be regarded as obli- 
gated by the request upon the Attorney General to institute con- 
demnation proceedings rather than by the institution of such pro- 
ceedings. 4 Comp. Gen. 206. Where, however, land is under option 
but, because of defective title, satisfactory conveyance is not possible 
(a) the original obligation established by option acceptance may be 
allowed to stand and payment for the condemned land made from 
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the appropriation available when the option was accepted, as sug- 
gested by you, or (0), as also suggested by you, the obligation estab- 
lished by the accepted option may be abandoned and a new obliga- 
tion set up at such time as it is decided to request acquisition through 
condemnation proceedings and payment made from an appropriation 
available for obligation at that time. 

Your letter suggests (1) that if under (a) referred to in the pre- 
ceding paragraph hereof, the condemnation award exceeds the option 
price but is acceptable to the Government and there may be an in- 
sufficient balance in the appropriation to take care of the excess it may 
be necessary to charge the excess to a later appropriation; (2) that 
if in condemnation without option the amount allowed in excess of 
the anticipated cost would overburden the appropriation current 
when the proceedings were requested, either part or all of the award 
would have to be paid from another appropriation or a deficiency 
appropriation obtained; and (3) that when the price is on a per-acre 
basis and the survey reveals a substantially larger acreage and the 
unobligated balance in the appropriation may not be sufficient to take 
care of the additional cost, it may be necessary to make partial pay- 
ment from another appropriation. There is no objection under (1), 
supra, where the appropriation under which the option was accepted 
is not sufficient to take care of the excess to charge such excess to the 
appropriation current at the time the condemnation proceedings were 
requested, but no other appropriation should become involved. Under 
(2) there is no authority of law for charging any other appropriation 
than that obligated at the time the condemnation proceedings were 
requested. It is an administrative responsibility to guard against 
overburdening appropriations by providing such adequate reserves 
as will cover contingencies such as may arise in the prosecution of 
condemnation proceedings. In such cases where such overburdening 
occurs the matter is for bringing to the attention of the Congress as 
deficiency items. This is true also with respect to matters under (3). 
There is no authority for charging any other appropriation than that 
originally obligated regardless of whether it be sufficient or whether 
a deficiency therein may have to be reported to the Congress. In con- 
nection with matters involving the incurring of deficiencies, attention 
is invited to Title 31, section 665, U. S. Code. 

Your second question relates to circumstances under which an exist- 
ing obligation for purchase of lands under the act of March 1, 1911, 
may be regarded as discharged, in whole or in part, other than by 
actual payment. You suggest in subparagraphs (1), (2), (3), and 
(4) of the concluding paragraph of your letter various circumstances 
under which you state obligations should be considered as relinquished. 
It may be stated generally that an obligation against an appro- 
priation once incurred remains such until discharged by actual pay- 
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ment or, if created by contract, until the contract on which based has 
been terminated in such a manner as to remove any possibility of 
liability against the United States; or if created by condemnation 
proceedings, until such action as may be required has been taken 
to relieve the Government from any liability under the award if 
one was made or the proceedings be discontinued in accordance with 
law. In this connection it may be stated that it is neither practicable 
nor desirable to consider in detail circumstances under which an obli- 
gation against an appropriation resulting from a contemplated 
acquisition of land may be discharged other than by payment. The 
determination in each case must of necessity depend upon the facts and 
circumstances which may be involved. 
Your submission is answered accordingly. 


(A-92521) 


CONTRACTS—ESTIMATED QUANTITIES—APPLICABILITY OF STATU- 
TORY LABOR, ETC., STIPULATION REQUIREMENTS 


The act of June 30, 1986, 49 Stat. 2086, requiring various labor, etc., stipula- 
tions in Government contracts for the manufacture or furnishing of ma- 
terials, supplies, etc., specifically exempts contracts not exceeding $10,000, 
and this exemption applies whether the contract be for a fixed or estimated 
quantity, and where it is obvious that deliveries under an estimated quantity 
contract could in no event exceed the statutory exemption, bidders should 
not be requested to comply with the act nor should a bid be rejected because 
of a bidder’s refusal of compliance. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
February 18, 1938: 

Examination of contract VA s-3005 with the Hecker Products Cor- 
‘poration and VA s-3017 with the Pacific Brewing & Malting Co. 
{National Soap Co., department) for the delivery of soap during the 
period from January 1 to June 30, 1938, shows that as to item 418 
under the first-named contract and item 428 under the second- 
named contract Swift & Co., and not the Hecker Products Corpora- 
tion or the Pacific Brewing & Malting Co., was the lowest bidder, 
and inquiry was made in office letter of January 5, 1938, as to the 
reasons for the rejection of the low bid for the delivery of these 
items, 

By letter of January 25, 1938, there was forwarded to this office 
from your Administration a memorandum of January 18, 1938, from 
your Director of Supplies, with respect thereto, as follows: 

The attached letter of January 5, 1938, from the Chief, Contract Examining 
Section, General Accounting Office, addressed to the Finance Service but routed 
to the Supply Service, is forwarded with the following explanation of the rejec- 
tion of the bid of Swift and Company: 

“Circular Letter No. 239, issued by the Branch of Supply, Procurement Divi- 
sion, Treasury Department, under date of June 1, 1937, quoted a letter to the 


Procurement Division dated May 18, 1937, from the Secretary of Labor in 
which the Secretary states: in paragraph 5 that— 
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“ “The question has also arisen again recently as to whether or not contracting 
officers should omit the stipulations from invitations to bid on contracts for in- 
definite amounts (term contracts). In contracts of this character the stipula- 
tions should be included unless the contracting officer knows in advance that the 
total amount of the contract will not exceed $10,000 in any event.’” 

Invitation No. 32-S, in response to which the bid of Swift and Company re- 
ferred to was submitted, calls for bids for supplying soaps, cleansers, and miscel- 
laneous detergents as required during the period January 1, 1938, to June 30, 1938. 
The invitation stated that the quantities indicated were for the information of 
bidders only and that the contractor would, therefore, be required to fill all orders 
placed during the contract period. Therefore, inasmuch as the invitation called 
for bids for supplying the commodities referred to on an indefinite quantity 
basis, and inasmuch as it was not known at the time the invitation was issued 
to what extent contracts would exceed $10,000, the provisions of Public, No. 846, 
74th Congress were included in the invitation and bidders were informed that 
contracts awarded pursuant to the invitation would be subject to the provisions 
of Public, No, 846, 74th Congress. The instructions of the Secretary of Labor 
quoted supra infer that when the contracting officer does not know at the time 
bid invitations are issued that contracts less than $10,000 will result, the stipula- 
tions should be included. For this reason they were included, and inasmuch as 
Swift and Company refused to comply with them, the bid was rejected. 

The Comptroller General’s decisions, namely, 16 Comp. Gen. 605 and 744, 
referred to in the letter of January 5, 1938, from the Chief, Contract Examining 
Section, relate to the procurement of specific commodities in a definite quantity 
and not to indefinite quantity contracts. 


The act of June 30, 1936, 49 Stat. 2036 et seq., is specific in its ex- 
emption of contracts not exceeding $10,000 from the terms thereof, and 
this exemption applies whether the contract be a fixed or estimated 
quantity contract. Also, it should have been obvious that the delivery 
of these two items of soap for comparatively small quantities could in 
no event exceed $10,000, and, in fact, the consolidated bid of the Hecker 
Products Corporation for delivery of all the soap, estimated at 334,000 
pounds, was at aggregate price of $8,794.22. In other words, any con- 
tract with Swift & Co. for the delivery of these two items of soap was 
not within the terms of the act of June 30, 1936, and the low bid should 
not have been rejected after refusal of the bidder to agree to comply 
with the terms of said act. 

While no further question will be raised with respect to these two 
contracts, the appropriate administrative procedure should be taken 
to see that bidders are not requested in the advertised specifications to 
comply with the act of June 30, 1936, in the event the amount involved 
does not exceed $10,000. 


(A-89140) 


TELEGRAMS—WORKS PROGRESS ADMINISTRATION PROGRAM NEWS- 
PAPER DEFENSES—AVAILABILITY OF EMERGENCY RELIEF FUNDS 






Funds appropriated by the Emergency Relief Appropriation Acts of 1935 and 
1936, 49 Stat. 115, and 1608, respectively, are not available for payment 
of charges for telegram to a newspaper in defense of the conduct of the 
Works Progress Administration program, its officers or employees, particu- 
larly where the defense is by a district director to newspaper charges of 
improper conduct, political favoritism, etc., on the part of said director. 
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Acting Comptrofler General Elliott to the Administrator, Works Progress 
Administration, February 21, 1938: 

Consideration has been given the letter of January 4, 1938, with 
inclosures, from the Acting Administrator of the Works Progress 
Administration, requesting review of the action of this Office of 
October 4, 1937, whereby credit was disallowed in the July 1936 
accounts of O. Kanngiesser, treasury disbursing clerk for the State 
of New York, on D. O. voucher 4903 in the amount of $21.47, paid to 
the Postal Telegraph-Cable Co. for transmission of one 3,676-word 
telegram from White Plains, N. Y., to the Washington Post, Wash- 
ington, D. C., at night press rate, on May 21, 1936. 

The disallowance was for the reason stated that “Payment is not 
authorized from Government funds as the appropriation charged is 
not available therefor.” 

The facts appearing are as follows: In May 1936, Mr. J.. Buckley 
Bryan was Works Progress Administration Director for district No. 
3, including Westchester, Rockland, Putnam, Orange and, Dutchess 
Gounties, N. Y. Early in that month, Mrs. Eugene M. Meyer pub- 
lished a series of articles in the New York Herald Tribune attacking 
the conduct of the Works Progress Administration activities in West- 
chester County, charging the Works Progress Administration, among 
ether things, “with buying votes at any cost,” political favoritism, 
and intimidation. Immediately after publication of the first of these 
-articles, the Federal Works Progress Administrator, through Morton 
M. Milford, special assistant to the Administrator, requested Mr. 
Bryan to make a reply. It is stated that Mr. Hopkins considered it 
necessary to reply to the articles without delay and “in order to do 
‘this, it was necessary for Mr. Bryan to wire the first of the series 
of his articles. You will note that the subsequent ones were sent by 
‘air mail.” (Memorandum of Morton M.’ Milford, April 20, 1937, 
in the file.) 

Request for review of the disallowance sets forth in part as 
follows: 

“* * * At the time these charges appeared in the paper, Mr. Hopkins 
instructed Mr. Bryan to prepare a reply to the charges made and state the 


position of the Administration with respect to these highly publicized allega- 
tions. 

Mr. Bryan immediately prepared the first installment of his article, and in 
-order to have it reach the paper here for appearance in a designated edition, 
it was necessary that he send the night press message, to payment for which 
exception has been taken. 

Notwithstanding Mr. Bryan's article was written in the first person, it was 
‘in refutation of an attack upon the Works Progress Administration and was 
written and released at the direction of Mr. Hopkins; therefore, it cannot, 
‘in the opinion of this office, be considered a personal message. 

With respect to the availability of the appropriation for payment of the 
amount involved, it would appear that the administrative appropriation, which 
is available for cost of dissemination of information in accordance with the 
President’s letter of July 1, 1936, * * * is available for the payment of 
this charge, * * * 
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A careful reading of the 3,676-word telegram shows that it was 
addressed entirely to the purpose of refuting and discrediting charges 
which, it is to be gathered from its context, had been made against 
Mr. Bryan primarily as Director of the Works Progress Administra- 
tion, and against the integrity of his administration as such in West- 
chester County, N. Y., and included, also, some aspersions on Mrs, 
Meyer’s accuracy, veracity, disinterestedness and singleness of pur- 
pose. Its substance is so patently an undertaking on the part of 
Mr. Bryan to explain, defend, and justify his personal administration 
of Works Progress affairs that its purpose could not be mistaken 
regardless of whether it were “written in the first person” and the 
fact that such defense was undertaken upon the authority or instruc- 
tion of Mr. Hopkins, the Federal Works Progress Administrator, 
could not change its character, though, of course, the fact that the 
telegram was written in the first person would not be primarily for 
consideration if its cost were otherwise a proper charge upon public 
moneys. 

Section 3678, Revised Statutes, is as follows: 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others, 

The Emergency Relief Appropriation Act of April 8, 1935, 49 
Stat. 115, and the Emergency Relief Appropriation Act of June 22, 
1936, 49 Stat. 1608, appropriated certain funds for expenditure “in 
order to provide relief, work relief, and to increase employment by 
providing for useful projects” (act of 1935) and “to continue to 
provide relief and work relief on useful projects” (act of 1936), to 
be expended upon the types of work projects specified, and within 
the broad general discretion delegated to the President in the appro- 
priation acts. The Works Progress Administration was created by 
Executive Order No. 7034, May 6, 1985, and the ‘extent of its'author- 
ity prescribed therein. It was created as an agency for the purpose 
of administering certain powers conferred upon the President by the 
appropriation statutes, supra, and the powers delegated by the Presi- 
dent to the Works Progress Administration did not and could not 
transcend the limits of the statutes, 

Under date of July 1, 1936, the President of the United States 
addressed a letter to the Federal Works Progress Administrator as 
follows: 

By virtue of and pursuant to the authority vested in me by the Dmergency 
Relief Appropriation Acts of 1935 and 1936, and confirming my verbal authority 
of May 5, 1936, the Works Progress Administration is authorized to furnish 
information to the public on allotments made and on the progress of all projects 
as they are initiated and carried forward. 

The purpose hereof is to acquaint the public with knowledge of the Works 


Program through the dissemination and publication of information in such form 
and manner as you deem proper and necessary, including, but not limited to 
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the making, use, and furnishing of matrices, photographs, motion pictures, 
the making of exhibits, and all other means necessary to the carrying out of 
this purpose. 

In connection therewith, you are hereby authorized to prescribe proper rules’ 
and regulations, and to incur necessary expenses to accomplish the objects 
hereof. 

As herein stated it is suggested that the administrative appropria- 
tion which is available for cost of dissemination of information in 
accordance with this letter is available for the payment of the charge 
here under consideration. But the authority conferred by the said 
letter was explicit. It authorized the Works Progress Administration 
to furnish information to the public on allotments made and on the 
progress of all projects as they were initiated and carried forth, thus 
acquainting the public with knowledge of the Works Program 
through the dissemination and publication of information in such 
form and manner as the Administrator might deem necessary. It 
would appear idle to contend that the personal defense of his admin- 
istration by Mr. Bryan could be considered as acquainting the public 
with knowledge of the Works Program or furnishing information 
to the public on allotments made, or on the progress of projects, or 
as contributing in any useful way to the administration of the ap- 
propriations. It was purely and simply a defense against charges of 
improper conduct, political favoritism, etc., on the part of Mr. 
Bryan, and perhaps of his associates, in the administration of Works 
Progress Administration matters under his supervision. 

Neither expressly nor by implication did the appropriation acts 
involved appropriate funds to conduct any form of defense of the 
conduct of the Works Progress Administration program or of any of 
its-offices or employees, or authorize the expenditure of any amount for 

‘such purpose. Nor can the expenditure be considered or justified 
as an administrative expense necessary or contributing in any way 
to the proper administration of the authorized activities of the 
Works Progress Administration. 

Accordingly, section 3678, Revised Statutes, is for application, and 
since it is plain that there was no authority for the expenditure 
in such a cause, it must be held that the payment was unauthorized 
and the disallowance of credit in the accounts of the disbursing officer 
must be and is sustained. 


( A-92382) 


APPROPRIATIONS—“VEHICLE SERVICE,” POST OFFICE DEPARTMENT—- 
AVAILABILITY FOR MEDALS AND INSIGNIA FOR “ACCIDENT PRE- 
VENTION” 

The appropriation “Vehicle Service” made by the Post Office Appropriation Act 


for 1938, 50 Stat. 155, for “accident prevention,” etc., is available for 
purchase of medals and insignia to be awarded mail truck operators for 
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careful driving, if the administrative experience is that such awards 
encourage “accident prevention,” but the appropriation may not be used 
for monetary rewards. 


eC General Elliott to the Postmaster General, February 21, 
1938: 


Your letter of February 3, 1938, is as follows: 


It is proposed to award a medal to those mail truck operators who are not in- 
volved in an accident over a period of one year. It is-further proposed that a 
Star or some other insignia be awarded to such employees for each additional 
year of service without an accident. The medals and insignia proposed to be 
used would be inexpensive, the sole idea in making these awards being to en- 
courage careful driving in furtherance of a campaign now being conducted to 
reduce and prevent accidents. 

The Post Office Appropriation Act for 1938 reads in part as follows: 

“Vehicle Service, 1938.—For vehicle service; the hire of vehicles; the rental 
of garage facilities; the purchase, Cuchanee, maintenance, and repair of motor 
vehicles ; accident prevention ; ° 

In view of the language used in the pertinent provision of the Vehicle Service 
Appropriation Act, your decision is requested as to the availability of that appro- 
priation for such amount as may be found necessary to purchase the necessary 
medals and insignia for use in the circumstances set forth above. 

The words “accident prevention” appear for the first time in the 
current appropriation item “Vehicle Service,” act of May 14, 1937, 
50 Stat. 162. The hearings, committee reports, etc., do not disclose 
any specific plan or program of accident prevention proposed to be 
adopted. The decisions of the accounting officers of the Government 
have held that appropriations in general terms are not available for 
purchase of medals, trophies, insignia, etc., in the absence of specific 
statutory authority for making such awards (5 Comp. Gen. 344; 10 éd. 
453; 15 id. 278). In the instant matter the term “accident prevention” 
is largely a matter of administration as to the form it should take. 
The award of medals or insignia for safe driving is a generally recog- 
nized means of appreciation and encouragement in the preventing of 
accidents. It is in the nature of a physical demonstration, probably 
more effective than written or printed approbation, warnings, or 
admonitions. The awarding of some form of merit for safe driving 
or the imposition of some form of demerit for reckless driving has 
been recommended by courts, traffic officers, and others interested in 
or responsible for improvement of traffic conditions as a means of 
discouraging reckless driving and decreasing the appalling number of 
accidents and deaths throughout the country. 

You are informed that if the administrative experience supports 
the conclusion it would encourage “accident prevention,” the appro- 
priation in question may reasonably be viewed as available for pur- 
chase of the medals and insignia to be awarded mail truck operators, 
it being understood, however, that no monetary reward may be made 
under said appropriation. See in this connection decision of May 20, 
1929, 8 Comp. Gen. 613, 614, wherein it was stated as follows: 


There being grave doubt as to the propriety of regarding an appropriation 
general in terms available for the payment of such rewards, and the Congress 
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having on many occasions accepted the matter as one for its consideration and 
expression, it appears the duty of this office to require those in administrative 
places who desire to offer rewards for information or other assistance to aid in 
the accomplishment of authorized work, to submit their requirements to the 
Congress for specific legislative authority with respect to all appropriations 
hereafter to be made. 


(A-91637) 


TRANSPORTATION—POST OFFICE INSPECTORS—TRAVEL IN CANADA 
AND IN SLEEPING CARS OWNED BY PARENT OF SUBSIDIARY RAIL- 
ROAD CARRYING MAIL 


The act of July 28, 1916, 39 Stat. 419, requires railroads engaged in carrying the 
mails to transport without charge any post-office inspector traveling on 
official business, and where sleepiug cars owned by a parent railroad com- 
pany are operated by its subsidiary engaged in carrying the mails, there is 
no authority for payment to either company for sleeping accommodations 
furnished inspectors traveling on official business or for passenger fare for a 
portion of a journey within Canada. 


Acting Comptroller General Elliott to the Ginniion National Railways, Feb- 
ruary 23, 1938: 


Your letter of December 7, 1937, is as follows: 


The following claim is made on behalf of the Canadian National Railways, or 
its subsidiary, the Duluth, Winnipeg and Pacific Railway Company, whichever 
may be round entitied to receive tue suuds herein Cimuned. 

Recitation of Facts.—There is attached to this communication a blueprint 
copy of the joint route of the Duluth, Winnipeg and Pacific-Canadian National, 
from Duluth to Winnipeg, Man., Canada. The first-named carrier, and in its 
own corporate right, operates within the United States from Duluth, Minn., to a 
point .2 miles North of Ranier Railway Station, a point on the International 
Boundary between the United States and Canada—the United States Mail Pay 
distance being 170.22 miles (Mail Pay Route No. 110726). The Canadian National 
Railway Company operates within the Dominion of Canada, from the point on 
the International Boundary (.2 miles North of Ranier Railway Station) to a 
point on the International Boundary a short distance West of Rainy River, Ont. 
Railway Station (between Baudette, Minn., and Rainy River, Ont., Railway 
stations), the Canadian Mail Pay distance being 59.00 miles. The Minnesota 
and Manitoba Railroad Company (Canadian National Railway Company’s Mail 
Pay Route No. 110721), operates within the United States from the point on 
International Boundary (between BRaudette, Minn., and Ra'ny River, Ont., Rail- 
way Stations) to a point on the International Boundary between the United 
States and Canada, 6.93 miles northwest of Warroad Railway Station—the 
United States Mail Pay distance being 43.78 miles, viz. : 


Rainy River Boundary to Warroad 
Warroad to International Boundary 


In connection with the operations from Duluth to Ranier Boundary Point, 
by the Duluth, Winnipeg and Pacific Railway Company (or in the opposite 
direction) Mail Pay miles 170.22 and operations by Minnesota and Manitoba 
Railroad Company from Rainy River boundary to Baudette or Warroad, as 
the case may be, the Postmaster General has heretofore directed the carriage 
of mails by the Duluth, Winnipeg and Pacific Railway Company, Mail Route 
No. 110726, and Minnesota and Manitoba Railroad Company (Canadian Nationa? 
Railway Company’s Mail Route No. 110721) under the provisions of law of the 
United States thereto obtaining. Certain of the trains carrying the mails 
between these United States points via Canada between Ranier boundary and 
Rainy River boundary consist not only of mail cars, but in part of ears for 
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passenger accommodations, including sleeping cars. The sleeping cars are 
not owned and operated by the Duluth, Winnipeg and Pacific Railway Company, 
nor Minnesota and Manitoba Railroad Company, but in fact are owned or con- 
trolled by the Canadian National Railways. Likewise, the Canadian National 
Railways owns and controls the Duluth, Winnipeg and Pacific Railway Com- 
pany, and Minnesota and Manitoba Railroad Company, but the operations of 
the subsidiaries are entirely independent and the sleeping car arrangements. 
between parent and subsidiaries are under contractual arrangements which do 
not contemplate the control of the sleeping cars by the Duluth, Winnipeg and 
Pacific Railway Company or Minnesota and Manitoba Railroad Company. 
That operation is no different than is the usual arrangement with the Pullman 
Company. 

Heretofore, a8 shown by the attached statement (inclosure No. 2), beginning 
in December 1932, and in six instances, the Duluth, Winnipeg and Pacific Rail- 
way Company has received notice of deductions through the office of the 
Second Assistant Postmaster General, and in one instance the Minnesota and 
Manitoba Railroad (Canadian National Railway Company) received notice of 
deduction (although each of the seven deductions involves the three corporate 
properties) from the mail pay earned by said company, the deductions all 
being generally the same as shown on Enclosure No. 3, which is a copy of the 
deduction made in December 1932, from mail pay earned on Minnesdta and 
Mani‘oba Railroad Company Mail Route No. 110721, requiring, in that case, 
Mr. Hugh W. Fleming, Post Office Inspector, to pay $3.00 for accommodations 
in a sleeping car owned and operated by that Company from Baudette to 
Duluth, Minn., the deduction in railway mail pay being $3.00. 

Basis of Claim—Restoration of Deductions heretofore made.—It is the con- 
tention of my clients that since the sleeping cars in question are not owned by 
the Duluth, Winnipeg and Pacific Railway Company, nor the Minnesota and 
Manitoba Railroad Company, but rather by the Canadian National Railways, 
the decisions of the Comptroller General, dated June 1 and August 25, 1928, 
requiring carriers who own and operate sleeping cars to furnish sleeping car 
facilities for Post Office Inspectors are not applicable in these cases, and the 
full sleeping car charge deductions total $17.00 Baudette-Duluth or Warroad- 
Duluth, as the case may be, and should be réstored to the Duluth, Winnipeg 
and Pacific Railway Company, Mail Route No. 110726, or Minnesota and Mani- 
toba Mail Route No. 110721, whichever route suffered the deduction. 

The minimum sleeping car fare between Ranier and Baudette is the same 
in each instance as the amount deducted. Aside from the right to have the 
deductions cancelled, because of lack of ownership or control of corporate 
properties involved in the sleeping cars, these carriers cannet be by United 
States law compelled to perform any services in connection with the handling 
of mail while moving through Canada, indeed, that portion of the particular 
haul between International Boundary between United States and Canada 
(.2 miles North of Ranier) and International Boundary, a short distance West 
of Rainy River Railway Station, the mail pay distance being 59 miles, is accom- 
plished, as stated by the Canadian National Railway Company, and the mail 
carriage is under the direction of the Government Officials of Canada. 

In addition, there is asserted the claim of the Duluth, Winnipeg and Pacific 
Railway Company and the Minnesota and Manitoba Railroad Company, to 
have paid the normal passenger fare charge between Ranier and Baudette, all 
of which is over the Canadian National rails, and all within Canada, which 
the two subsidiary companies involved are obligated to collect, and for which 
they are obligated to account to the connecting line, the Canadian National 
Railways. The seven items in question are also shown on the attached schedule, 
Column 6, totaling $14.15. 


The act of July 28, 1916, 39 Stat. 419, provides: 


* * * every railroad company carrying the mails shall carry on any train 
it operates and without extra charge therefor the persons in charge of the mails 
and when on duty and traveling to and from duty, and all duly accredited agents 
and officers of the Post Office Department and the Railway Mail Service and 
post-office inspectors while traveling on official business, upon the exhibition 
of their credentials, * * * 


In S Comp. Gen. 93, it was held, quoting from the syllabus: 


Under the act of July 28, 1916, 39 Stat. 419, railroads engaged in carrying 
the mails are required to transport without charge any post-office inspector 
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traveling on official business, and where a carrier owns and operates sleeping-car 
accominodations, as distinguished from Pullman-car equipment, it is not entitled 
to payment for such sleeping-car accommodations furnished an inspector travel- 
ing on official business. 


Your letter acknowledges that the Canadian National Railways 
owns and controls the Duluth, Winnipeg and Pacific Railway Co., 
the Minnesota and Manitoba Railroad Co., and likewise owns the 
sleeping cars used on said roads. It is a well established legal prin- 
ciple that where a corporation is so organized and controlled and 
its affairs are so conducted as to make it-merely an instrumentality 
or adjunct of another corporation, the two may be treated as one in 
disregard of fictional legal distinctions. See Watertown Paper Com- 
pany, 169 Fed. 252; Hunter v. Baker Motor Vehicle Company, 225 
Fed. 1006; 5 Comp. Gen. 448; 8 id. 484; 13 id. 453; 34 Op. Atty. 
Gen. 353. Accordingly, it must be held that the deductions made 
from the mail pay accruing either to your company or to the two 
subsidiary companies above named for sleeping car or other accom- 
modations furnished postal employees on official duty and for which 
the employees were required to make payment, was proper. Like- 
wise, claims of the two subsidiary companies, asserted by you, for 
the normal passenger fare for such employees covering the portion 
of the journey within Canada are disallowed. 


(A-91931) 


TRAVELING EXPENSES—NONDEPENDENT HUSBAND OF APPOINTEE 


The appropriation for the office of the United States High Commissioner to the 
Philippine Islands made by act of May 15, 1936, 49 Stat. 1305, is not avail- 
able for payment of traveling expenses of the husband of an appointee who 
was not dependent upon his wife for support at the time the travel was 
performed, notwithstanding the appropriation provided for “* * * tray- 
eling expenses, including persons appointed hereunder within the United 
States and their families, * * *”’, the travel orders involved having 
limited reimbursement for traveling expenses to “dependent members” of 
the appointees’ immediate families. 


Decision by Acting Comptroller General Elliott, February 24, 1938: 

Review has been requested of the action of this office in dis- 
allowing credit in the accounts of Capt. A. C. Harden, United States 
Army, for $505.55, representing payment for the transportation of 
Paul B. Headdy from Indianapolis, Ind., to Manila, P. L, during 
March and April 1937 as a member of the family of his wife, Mrs. 
Margaret Buchanan Headdy, private secretary to the United States 
High Commissioner to the Philippine Islands, In support of the 
request for review there has been furnished the following statement 
by Mrs. Headdy : 

This letter is in reference to voucher No. 175, May 1937 accounts of Capt. 


A. ©. Harden, Finance Department, on which credit has been withheld in 
the amount of $76.43—‘covering traveling expenses of Margaret Buchanan 
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Headdy, private secretary (to the United States High Commissioner), and 
Paul B. Headdy, inasmuch as there is no evidence with the voucher estab- 
lishing the fact that Paul B. Headdy is a dependent member of the immediate 
family of the employee.” Mention is also made that the cost of transportation 
of Paul B. Headdy in the amount of $505.55 is subject to the same objection. 

Mr. Headdy is my husband, and I was given assurance through the Bureau 
of Insular Affairs at the time I accepted the position as private secretary to 
the High Commissioner that transportation and expenses for Mr. Headdy 
would be taken care of. It was only on that assurance that my decision to 
accept the position was based. Without that assurance, entirely different ar- 
rangements would have been made; i. e., I could not have accepted the posi- 
tion, or at least we would of necessity have had to arrange for much cheaper 
transportation because of our financial situation. 

I was not informed and did not know until this week, almost eight months 
after giving my decision to the High Commissioner, that the only way in 
which transportation for Mr. Headdy could be secured was to sign an affidavit 
that he is a dependent member of my family. That was not a fact at the 
time of our departure, nor is it a fact now. Mr. Headdy had been seriously 
ill and was entirely dependent upon me for a period of almost six months 
during the year just prior to our leaving the States to come to Manila. In 
that time he was in the hospital for a month, and the nature of his illness 
was such that a physician’s care was required after he was able to leave 
the hospital. But Mr. Headdy is not dependent upon me now, and, as stated 
above, was not at the time of our departure from the States. 

Mr. Headdy’s illness had been a great expense to us and as a consequence 
we were deeply in debt, which indebtedness had not been fully settled before 
coming to Manila. Making arrangements for leaving the States for so long a 
period entailed further personal financial expenditure. In addition to that, 
living expenses here in Manila are much higher than had been represented 
to us. 

Under the circumstances it seems to me that the payment of the above 
mentioned suspended amounts by Mr. Headdy and me is grossly unfair and 
an injustice. The signing of the affidavit suggested is quite obviously out of 
the question. I am not asking for more than any individual would expect from 
an ordinary business concern. Considering all of the facts—our indebtedness, 
at the time of my acceptance of the position, due to Mr. Headdy’s illness; that 
I was given assurance that Mr. Headdy’s transportation and expenses would be 
paid, and on that assurance my decision to accept the position was based—I 
feel that some arrangement should be made so that Mr. Headdy and I will 
not have to pay the suspended amounts of $76.43 and $505.55. 


The appropriation for the maintenance of the office of the United 
States High Commissioner to the Philippine Islands, act of May 15, 
1936, 49 Stat. 1305, among other items, provides for: 


* * * traveling expenses, including persons appointed hereunder within 
the United States and their families, actual expenses of travel and transporta- 
tion of household effects from their homes in the United States to the Philip- 
pine Islands, * * * 


However, in authorizing the travel of the various appointees, the 
United States High Commissioner issued the following order dated 
March 22, 1937: 


SUBJECT: Traveling Instructions. 

To: Hon. Paul V. McNutt, U. 8. High Commissioner. 
Mr. Leo Melvin Gardner, legal adviser. 
Mrs. Margaret Buchanan Headdy, private secretary. 
Mr. Wayne Coy, administrative assistant. 
Mrs. Edith M. Keyes, assistant chief clerk and _ secretarial- 

stenographer. 

Miss Mary Jo Keene, confidential stenographer. 
Mr. Floyd J. Dubas, accountant statistician. 
Mr. Posey W. Reeves, confidential stenographer. 
Mr. Aubry Kuykendall, chauffeur. 


81276™—38——45 
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Under authority contained in Public, No. 598, 74th Congress, Title II, making 
appropriation for the United States High Commissioner to the Philippine Islands 
for the fiscal year ending June’30, 1937, the following persons appointed within 
the United States, accompanied by dependent members of their immediate fam- 
ilies, are authorized to proceed on or about March 29, 1937, from their homes 
in the United States to Manila, Philippine Islands, for duty in connection with 
the office of the United States High Commissioner, proceeding by rail from their 
respective homes to San Francisco, California, and thence to Manila using 
commercial liner flying American flag. 


Hon. Paul V. MeNutt, U. 8. High Commissioner. 

Mr. Leo Melvin Gardner, legal adviser. 

Mrs. Margaret Buchanan Headdy, private secretary. 

Mr. Wayne Coy, administrative assistant. 

Mrs. Edith M. Keyes, assistant chief clerk and secretarial-stenographer. 
Miss Mary Jo Keene, confidential stenographer. 

Mr. Floyd J. Dubas, accountant statistician. 

Mr. Posey W. Reeves, confidential stenographer. 

Mr. Aubry Kuykendall, chauffeur. 


For all persons included in this order, including dependent members of their 
immediate families, the proper disbursing officers are authorized to pay actual 
expenses of travel and transportation of household effects from their respective 
homes in the United States to the Philippine Islands. Procurement authorities 
against which the foregoing is chargeable are: 


IA 8 P1-0600 A 2005-7 
Packing and crating (job work) IA 2 Pl-1378 A 2005-7 
Transportation of household effects IA 2 PI-0780 A 2005-7 
Drayage, cartage, and hauling IA 2 PL-O0730 A 2005-7 


The travel directed is necessary in the public service. 


The appropriation for travel expenses of appointees is necessarily 
subject to control by the administrative head of the office and no 
employee has a vested right to reimbursement of traveling expenses in 
excess of what is authorized in his travel orders. The United States 
High Commissioner, acting within his discretion, limited reimburse- 
ment of travel expenses to dependent members of the appointees’ im- 
mediate families and as Mrs. Headdy has stated that her husband was 
not dependent upon her for support at the time the travel was per- 
formed, there is no authority for payment of such expenses from the 
appropriation in question. Therefore, upon review the audit action 
heretofore taken must be, and is, sustained. 


(A-91947) 


TRAVELING EXPENSES—FARES—SUPERIOR ACCOMMODATIONS— 
STEAMER STATEROOMS 


Where staterooms on vessels contain two or more berths which may be reserved 
separately, a Government traveler who requires the furnishing of the ex- 
clusive use of a stateroom is chargeable with the excess cost involved, the 
“first-class stateroom accommodations” referred to in the Standardized Gov- 
ernment Travel Regulations contemplating only the lowest first-class accom- 
modation in a stateroom. ’ 


Decision by Acting Comptroller General Elliott, February 24, 1938: 
Voucher No. 7-150620, accounts of G. F. Allen, chief disbursing 
officer, June 1937, in favor of Stanley F. Wilson, associate regional 
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forester, covers reimbursement for traveling expenses for the period 
May 10 to June 4, 1937, in the amount of $84.15, On the back of the 
voucher are listed various transportation requests used by the payee 
including request No, A-1030873, issued to the Wisconsin and Michi- 
gan Steamship Company for one first-class stateroom from Milwaukee, 
Wis., to Muskegon, Mich., at a cost of $4.25. It appears that on vessels 
of this company the staterooms contain two or more berths which may 
be reserved separately, the price for a lower berth being $2.25, the 
higher rate being for the exclusive use of a stateroom. 

Section 10 of the act of March 3, 1933, 47 Stat. 1516, provides: 

Whenever by or under authority of law actual expenses for travel may be 
allowed to officers or employees of the United States, such allowances, in the 


case of travel ordered after the date of enactment of this Act, shall not exceed 
the lowest first-class rate by the transportation facility used in such travel. 


Paragraph 13 (a) of the Standardized Government Travel Regula- 
tions provides: 
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(a) One standard lower berth for each person and lowest rate first-class state- 
room accommodations on steamers when same is not included in cost of passage 
ticket. If the accommodations are shared by the traveler the fact should be 
stated in the expense account and he may be reimbursed only his proportionate 
share of the costs. (See pars. 13 (d), 95). 

The lowest first-class rate on railroads has been uniformly held to 
be the rate for one standard lower berth, and the act of 1933, supra, 
has been held to prohibit payment for a section or a drawing room 
for the use of one traveler. No reason appears why a traveler on a 
steamship should be allowed the exclusive use of a stateroom contain- 
ing two or more berths. The reference to “first-class stateroom accom- 
modations” in the Standardized Travel Regulations is to be under- 
stood to mean the lowest first-class accommodation in a stateroom, 
which would be the rate for one lower berth. As the use of the trans- 
portation request in this case for the exclusive use of a stateroom will 
require the Government to pay the transportation company the rate 
for the stateroom instead of the rate for one lower berth, the excess 
cost should have been deducted from the amount of this voucher before 
payment to the traveler. 

Accordingly, credit for the excess cost will be disallowed in the 
disbursing officer’s accounts. 


Asai 


(A-91771) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—TRANSFERS BETWEEN FOREIGN-DUTY STATIONS 


Exchange relief upon salaries and fixed allowances based upon living conditions. 

at a particular foreign station is for computation at the rates applicable 
at that station upon the dates they regularly accrued, or, where the officer 
or employee is transferred to another foreign-duty station, at the rates 
applicable to the old station upon the last day at that station. 
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Exchange relief upon salaries and per diem in lieu of subsistence accruing after 
departure from the old station and during the travel through foreign 
countries on transfer between two foreign duty stations, is for computation 
at the rate applicable to the new station where there is consumed in the 
travel no more time than necessary for direct transit in a different foreign 
country while en route, but if there is a sojourn in a foreign country en 
route, that country, for exchange relief purposes, will be considered the 
employee’s new station up to the time of departure therefrom and exchange 
relief computed accordingly. 

The holding in 15 Comp. Gen. 914, that the Government is entitled to compute 
exchange losses in connection with officers and employees stationed in 
foreign countries and temporarily absent from official station on leave, on 
the basis of the rate applicable to the official station or to the place where 
on leave, whichever is more favorable to the Government, is only for applica- 
tion in such cases and is not for application to transfers between official 
foreign-duty stations. 


7 Comptroller General Elliott to the Secretary of State, February 25, 
1 . 


Your letter of January 10, 1938, requests decision upon matters 
set forth in a despatch from the District Accounting and Disbursing 
Officer at Paris, dated December 10, 1937, as follows: 


I have the honor to bring to the attention of the Department a series of 
suspensions which have been received from the General Accounting Office 
relating to what is felt to be an erroneous interpretation of the term “accrual 
date,” in the cases of officers and employees transferred from one post to 
another and who are en route at the end of the month. 

As instance of these suspensions may be cited the following: 


Vo. No. 15607—February 1937, 19-1171000. Exchange Relief Feb- 
ruary 1-15, 1987 (Glasgow) Voucher shows that officer was trans- 
ferred to Dairen, Manchuria, on February 10, 1937. Exchange 
Relief on salary and rent allowance is payable at the rate in 
effect at the officer’s new station (A-64560, 2/15/36), and since 
there is no loss in Dairen, payment is not authorized. 


Maurice Pasquet. Claimed at rates for England, exchange 
relief on salary 79.16, Feb. 1-10. 
and on rent allowance 30.45, Feb. 1-15 


Other suspensions of similar character are the following: 


Vo. No. 17609—March 1936, 19-1161000 
22200—June 1936, 19-1161000 
7540—October 1936, 19-1171000 
7541—October 1936, 19-1171000 
15656—February 1937, 19-1171000 


When the first exception of this type was received a reply was submitted 
pointing out what were regarded to be its misinterpretations of the existing 
rulings, and it was hoped that this would be accepted. Suspensions continue 
to be received, however, and it is believed that a conclusive ruling should be 
obtained. 

In some instances no authority for the suspension is cited; in others Comp. 
Gen. XV. p. 212 is misquoted to the effect that “Exchange Relief on Salary and 
Quarters upon transfer of station is to be computed at rates in effect at new 
post on date of accrual.” 

The true reading of the ruling cited is to quote the syllabus “Exchange 
Losses on salaries or allowances accruing outside of the United States are for 
-computation as of the date the salaries or allowances accrued irrespective of 
where the check therefor was cashed. This rule is for application, however, to 
those allowances which accrue at regular intervals and not allowances such as 
per diem in lieu of subsistence.” 

It is felt that the “accrual date” in the case of a transfer is the date the 
-Officer leaves or in the case of rent allowances the date the allowance terminates 
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at the post, and not the arbitrary end of the month without reference to what 
the status of the employee may be on that date. It seems hardly sound to hold 
that a rent allowance earned and paid on quarters in Glasgow where the 
quarters actually were should be compensated at the rate of Dairen where at 
the time of payment the employee had never been. 

Payment of Exchange Loss on rent on this basis would moreover be contrary 
to the express implication of the Decision of the Comptroller General of Febru- 
ary 13, 1936 (A-70002), which says in the syllabus “When an employee is ab- 
sent from his official station on leave for such short periods as to negative any 
assumption that he has failed to maintain his living quarters at his official sta- 
tion, the basic rate prescribed for his official station is for application for the 
purpose of exchange relief with respect to the allowance for rent of quarters.” 

In the case of Exchange Loss on Salary and Cost of Living Allowances, the 
suspensions are equally at variance with the rulings of the Comptroller Gen- 
eral. Those payments have always been regarded as accruing and are regu- 
larly paid on the day an officer leaves his old post, because he is at that time 
dropped from the rolls. This would seem to bring such payments clearly into 
the category of fractional’ payments with regard to which the Comptroller Gen- 
eral in his decision of April 16, 1986 Comp. Gen. XV p. 914 (A-64560) (A—72951) 
holds “Exchange Losses on salaries and allowances payable regularly at an 
employee’s foreign station are for computation as of the last date of the accrual 
period irrespective of when payment is made, but where fractional parts of 
accrual periods are involved losses are for computation as of the last day of 
the fractional period.” 

It is also relevant to point out that hitherto the General Accounting Office has 
when the rate of the new post has been less favorable to the Government, held 
that the rate of the old post is applicable up to the time of the departure there- 
from of the employee. A case in point is the exception taken on Voucher No. 
3413 of the September 1934 accounts of Victor M. Lenzer in which it is stated, 
that “Exchange Relief on salaries and allowances accruing subsequent to March 
31, 1934 is computed on the rate and place of date of accrual, the last day of 
service at old post in the case of a transfer.” 

No reason has been advanced for reversing this ruling, and the reversal is as 
indicated in direct conflict with the established rulings of the Comptroller Gen- 
eral. The good offices of the Department are respectfully solicited in obtaining 


a decision to rectify the situation, and prevent further suspensions of this 
character. 


The act of March 26, 1934, 48 Stat. 466, as amended, provided as 
follows: 

That there are authorized to be appropriated annually such sums as may be 
necessary to enable the President, in his discretion and under such regulations 
as he may prescribe and notwithstanding the provisions of any other Act and 
upon recommendation of the Director of the Budget, to meet losses sustained 
on and after July 15, 1933, by officers, enlisted men, and employees of the 
United States while in service in foreign countries due to the pypreniotion of 
foreign currencies in their relation to the American dollar * * 

The object of this legislation is “to meet losses sustained” and 
accordingly this statute and the regulations issued thereunder by the 
President are to be construed with this object in view. Much of 
the confusion in the interpretation of the act and regulations appears 
to have resulted from the failure to distinguish between salaries and 
allowances accruing while the officers or employees are at their official 
stations, from salaries and allowances accruing while in transit be- 
tween stations. Exchange relief upon salaries and fixed allowances 
based upon living conditions at a particular foreign station is for 
computation at the rates applicable at that station, either upon the 
dates they regularly accrued prior to departure or upon the last 
day at that station. Exchange relief upon salaries and per diem in 
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lieu of subsistence, accruing after departure from the old station 
and during the period of travel through foreign countries on transfer 
between two foreign duty stations, is for computation at the rate 
applicable to the new station provided there is no substantial stay 
(that is more than necessary for direct transit through a foreign 
country) in a different foreign country during the period of travel. 
16 Comp. Gen. 156; 17 id. 255; A-64560, February 15, 1936. If there 
be a sojourn in a foreign country while en route, such country, for 
purposes of computing exchange relief, will be considered as the 
employee’s new station up to the time of departure therefrom, the 
foregoing rule to be applied accordingly. 

It is only when an officer or employee is temporarily absent from 
his official station on leave that the Government is entitled to compute 
exchange losses on the basis of the rate applicable to his official sta- 
tion or to the place where he spends his leave, whichever may be the 
more favorable to the Government. 15 Comp. Gen. 914. That rule 
has no application to situations involving transfers between official 
foreign duty stations. 

On voucher No. 15607 there was paid to Maurice Pasquet exchange 
relief on salary for the period February 1 to 10, 1937, amounting 
to $8.06, computed on exchange rates in effect February 10 at Glas- 
gow, and on rental allowance, February 1 to 15, 1937, $3.09, based on 
exchange rates at Glasgow, February 15, 1937, from which station 
he was transferred effective February 10, 1937. The statement of 
differences disallowed credit for these amounts upon the ground that 
the exchange relief should have been computed at the rate for Dairen, 
Manchuria, the new official station. The payments were for compu- 
- tation properly at the rates in effect on the date the officer left the 
old station but in view of the small difference in the exchange rates 
on February 10 and 15, as applied to the rental allowance, credit will 
be allowed for the amounts as paid. 

The other vouchers referred to in the despatch will be reaudited in 
accordance with the foregoing. 


(A-92154) 


CLAIMS AGAINST THE UNITED STATES—AWARDS, WAR MINERALS 
RELIEF ACT—POWERS OF ATTORNEY OF DEFUNCT STATE COR- 
PORATION 


An irrevocable power of attorney, coupled with an interest and executed by a 
corporation no longer authorized to act under the laws of the State of its 
incorporation, may not be made the basis for payment of a claim against 
the United States presented under the act of June 30, 1936, 49 Stat. 2040, 
amending the War Minerals Relief Act of 1919, such power of attorney be- 
ing void under both State and Federal law. 

Payment of an award under the act of June 30, 1936, 49 Stat. 2040, amending 
the War Minerals Relief Act of 1919, is forbidden in the absence of proof 
a proper claim was presented to the Secretary of the Interior within six 
months after approval of the act. 
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Acting Comptroller General Elliott to F. H. Mitchell, February 25, 1938: 
There has been received your letter of January 29, 1938, as follows: 


I received your letter of January 24, 1938, relative to the war minerals 
claim of the Eleanor Manganese Company, No. 530, * * 

I have * * * felt that an explanation of my ene with it and 
attendant information, would permit the matter to be clarified. 

In respect to the second paragraph of your letter, I can say that the Eleanor 
Manganese is a defunct corporation. Like numerous other associations that 
incorporated their war minerals enterprises, they had no reason to perpetuate 
their corporations after the Armistice and the collapse of the market for the 
war minerals, and permitted their corporate existence to expire, rather than 
continue useless incorporation fees and expenses after their enterprise had been 
rendered impotent by the end of the war. 

In respect to the third paragraph of your letter, respecting my power of 
attorney to represent that claimant company, I will say that no claim is available 
to inspection at the Department of the Interior without a power of attorney to 
represent the claimant therein. Before I introduced my bill—or rather had it 
introduced in Congress—in the spring of 1935, it was necessary that I secure 
powers of attorney to represent the claimants under that bill, S. 1567, before 
committees of Congress, namely, the Senate and House Mines Committees and 
the House Rules and Appropriation Committees. I was called upon for an esti- 
mate of the amount that would be necessary to liquidate the claims to be rein- 
stated under my bill. This I ascertained, by reason of having powers of attor- 
ney to examine the claims and submitted my findings to those congressional 
committees. 

My powers of attorney also authorized me to prosecute those claims before 
any of the departments of the Government. There was no set time when. 1 
would or could do this, but I had authority in the power of attorney to do so, 
although I am free to admit that, had not the Congress passed my bill, the 
latter authorization would have been valueless, but since the bill became the 
law, I feel that the authority to proceed in the claims before the proper Govern- 
ment departments is a valid legal authorization. I do know that my proposal 
to the claimants under 49 Stat. 2040, was that I would draw a bill that would 
reinstate their claims for adjudication ; prosecute those claims to an award, and 
secure from the Congress an appropriation to pay the awards granted. 

I have done those things since June 1934, and the claimants expect me to 
continue my endeavors in their behalf under the powers of attorney given to 
me. Those powers of attorney have been considered sufficient heretofore and I 
am unable to conceive why they are not still recognized as valid without addi- 
tional and specific instructions from the claimants who originally executed 
them. 

Another matter. So far as affixing the corporate seal of the defunct war 
minerals corporations, I very much doubt that few or any of them can now 
locate those seals. They have been defunct and out of business so many years 
that it is quite probable that they have no idea where their seals are. 

I am sure that it is the intent of Congress and the Department of the Interior 
to wind up this war minerals matter at the earliest possible date, and if we can 
simplify the procedure to attain that end, I am willing to do even more than my 
part, since I am one of these claimants myself and am only representing my 
fellow claimants. 


Your letter of December 16, 1937, is as follows: 


As attorney of record in the war minerals claim of the Eleanor Manganese 
Company, No. 530, in which an award of $7,003.36 was made by the Acting 
Secretary of the Interior on December 3, 1937, and accepted by me for the 
claimant as final and conclusive settlement of the said claim, I respectfully 
request that all further communications in the matter and Treasury check in 
payment of the said award be sent to me at my above address [viz: Suite 1021 
Tower Building]. 


In asking that payment be sent to you reliance is had upon what 
purports to be a power of attorney dated November 12, 1934, reciting 
that the Eleanore [sic] Manganese Co. of Roanoke, Va., has therein 
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and thereby revoked all prior powers of attorney and made said 
power of attorney of November 12, 1934, irrevocable, vesting in you 
power to prosecute to a termination and adjustment its war minerals 
claim No. 530 and to receive and receipt for payment thereon. This 
paper is signed, Elenore Manganese Co., by T. R. Wirsing, secretary 
and treasurer, witnessed by Eleanor M. Wirsing. You also rely upon 
an irrevocable power of attorney of February 2, 1938, signed Eleanor 
Manganese Co., by T. R. Wirsing, trustee, witnessed by M. J. Atkins 
and purporting to revoke all prior powers of attorney. 

Accepting what is not established by any proof, that the signa- 
tures of these parties are genuine and that they were fully empowered 
to act as and for the corporation at the time of its dissolution, such 
irrevocable powers of attorney, coupled with an interest, would not 
constitute any proper basis for this office approving payment to you 
of the award as you request. See sections 3477 and 3620, Revised 
Statutes, as amended, 31 U. S. C. 203, 492. 

This award was made as under section 5 of the act of March 2, 
1919, 40 Stat. 1272, as amended by acts of November 23, 1921, 42 Stat. 
322; February 13, 1929, 45 Stat. 1166; May 18, 1936, 49 Stat. 1355; 
and the act of June 30, 1936, 49 Stat. 2040, 50 U. S. C. 80. Payment 
is authorized of the award in this case only as provided in section 2 
of the cited act of June 30, 1936, in pertinent part as follows: 

* * * ‘The rights of any corporation which filed a claim under section 5 
of the act of March 2, 1919, but which ceased to exist at any time after filing 
such claim, shall be held and considered to descend— 

(1) to the persons who at the time such corporation ceased to exist were 
entitled under the laws of the State of incorporation to share in the assets of 
such corporation upon the dissolution thereof, or if any such person be dead, or 
dies after the enactment of this act but before he receives the benefits of this 
act, to his legal representative as personal property ; and 

(2) to any officer, director, or stockholder of such corporation at the time it 
ceased to exist as trustee for the persons or legal representatives referred to 
in clause (1) ; and such persons or their legal representatives and such officers, 
directors, and stockholders shall be entitled to the benefits of this act. 

It now is settled that the Federal Government is powerless to 
resurrect a corporation which a State has put out of existence 
for all purposes and if a State attach qualifications to extinction 
nothing can be added to or taken from those qualifications by Federal 
authority. It likewise is settled that a private corporation can exist 
only under the express law of the State or sovereignty by which it 
was created, its dissolution puts an end to its existence, the result 
of which may be likened to the death of a natural person, and there 
must be some statutory authority for the prolongation of its life even 
for litigation purposes. Chicago Title & Trust Co. v. Forty-One 
Thirty-Six Wilcow Building Corporation, 302 U. S. 120. 

It is understood that under the laws of the State of Virginia where 
the Eleanor (or Elenore) Manganese Co. was incorporated, a failure 
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by the corporation for 2 successive years and 90 days to pay the 
annual registration fee or the annual franchise tax automatically 
revoked its charter or license to do business—sections 210 and 211 of 
the Virginia Tax Code; also, that on dissolution through expiration 
or revocation of the charter by operation of law the period was lim- 
ited thereafter for the settling of its affairs by its directors in the 
absence of intervention and administration under an equity court. 

It is not understood that the Elenore (or Eleanor) Manganese Co. 
had any legal existence or authority to act in a corporate capacity 
under the laws of the State of Virginia either on November 12, 1934, 
or on February 2, 1938, those being the dates of the giving of the 
powers of attorney hereinbefore described. Putting to one side, 
therefore, that the said powers of attorney appear void on their face 
under the Federal statutes above cited, nevertheless, their validity 
would seem open to question also under the State statutes. 

There was no attempt in the Federal act of June 30, 1936, to re- 
vive the legal entity of a corporation which had ceased to exist under 
State law after the filing of its claim under the War Minerals Relief 
Act of 1919, and otherwise the authority to so revive it was wholly 
lacking. 

Pending submission of proof that a proper claim was presented 
to the Secretary of the Interior within 6 months after approval of 
the act of June 30, 1936, section 3 of the said act forbids any pay- 
ment thereon. Furthermore, there has been no proof presented to 
show the identity and interest of the several persons who succeeded 
to the rights of the corporation at the time it ceased to exist under 
the laws of the State of Virginia. The award, if otherwise upon a 
proper claim timely filed may be allowed for payment only to such 
persons succeeding to the rights of the corporation as are designated 
in section 2 of the act. Accordingly, the matter must remain in 
abeyance in the absence of any evidence to support a payment. 


(A-92117) 


PROJECTS—FEDERAL LOANS AND GRANTS—PAYMENT OF CASH IN 
LIEU OF CANCELATION OF GRANTEES’ BONDS 


There is no objection to the use of funds realized by the Federal Hmergency Ad- 
ministration of Public Works from the sale of securities acquired by the 
Government from grantees in connection with Federal loans made under 
authority of title If of the National Industrial Recovery Act, 48 Stat. 200, 
for the purpose of making additional grant payments to grantees under 
the original grant and loan contracts in lieu of cancelation of bonds as pro- 
vided for in such contracts, but such payments are subject, as to total amount 
authorized, to the grant limitations of the Public Works Administration 
Extension Act of 1937, 50 Stat. 357. 
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Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, February 26, 1938: 


Your letter of January 25, 1938, is as follows: 


In contracting to make loans and grants out of funds appropriated to carry 
out the purposes of title II of the National Industrial Recovery Act, the Public 
Works Administration has agreed to make grants of 30 percent of the cost of 
the labor and materials employed upon the various projects aided by it. The 
contracts involved provide that the Public Works Administration will make a 
cash grant in an amount approximately equal to 25 percent of the cost of the 
labor and materials it is estimated will be employed upon the project, and will 
buy bonds in an amount equal to the difference between such cash grant and the 
cost of the project. Such contracts also provide that the Government will make 
the balance of the earned grant (in excess of the cash grant) by a cancellation 
of bonds held by the Government, unless payment of such grant has been other- 
wise provided for. 

In a number of cases, all the bonds so purchased by the Public Works Admin- 
istration were sold to the Reconstruction Finance Corporation from time to 
time, and by it to the public. Consequently, no bonds were available for can- 
cellation, and provision had to be made for the payment to applicants of their 
full earned grant in some other manner. In order that funds might be available 
for this purpose, a portion of the appropriation made to carry out the purposes 
of title II of the National Industrial Recovery Act has been held as a reserve, 
unallocated, and is being used, from time to time, for the purpose of making addi- 
tional allotments to permit cash payments in lieu of bond cancellation. 

The Emergency Relief Appropriation Act of 1935 made available to the Publie 
Works Administration, for the purpose of making further loans, the proceeds of 
the sale of any securities purchased by it. The applicable provision reads as 
follows: 

“Sec. 12.* * * The President is authorized to sell any securities acquired 
under said act or under this joint resolution and all moneys realized from such 
sales shall be available to the President, in addition to the sums heretofore 
appropriated under this joint resolution, for the making of further loans under 
said act or under this joint resolution.” 

The Authority contained in the above quoted section was delegated to the 
Federal Emergency Administrator of Public Works by Executive Order No. 7064, 
dated June 7, 1935. 

The Emergency Relief Appropriation act of 1936 authorized the use of such 

proceeds for the purpose of making grants, but limits the amount to be so used 
to $300,000,000. The language in the Emergency Relief Appropriation Act of 
1936 authorizing such use of bond proceeds is as follows: 
. “In order to increase employment by providing for useful public works projects 
of the kind and character for which the Federal Emergency Administrator of 
Public Works (hereinafter called the Administrator) has heretofore made loans 
or grants pursuant to title II of the National Industrial Recovery Act or the 
Emergency Relief Appropriation Act of 1935 the Administrator may, upon the 
direction of the President, use not to exceed $300,000,000 from funds on hand or 
to be received from the sale of securities, for the making of grants, to aid in the 
financing of such projects * * *.” 

The Public Works Administration Extension Act of 1937 continues the Public 
Works Administration until July 1, 1989, and until such date authorizes it to 
continue to perform all functions it was authorized to perform on June 29, 1937. 
It further provides that all provisions of law existing on June 29, 1937, and 
relating to the availability of funds for carrying cut any of the functions of the 
Administration are also continued until July 1, 1939, and increases the aforesaid 
limitation of $300,000,000 on grants to $359,000,000. 

It is proposed that funds in the revolving fund (i. e., funds realized from the 
sale of securities) be used for the purpose of making additional allotments, in 
lieu of bond cancellation, for projects financed with funds appropriated to carry 
out the purposes of title II of the National Industrial Recovery Act. To do so 
will permit the Public Works Administration to carry out its contractual obliga- 
tions under the type of contracts herein referred to, and will, at the same time, 
permit this Administration to return to the Treasury the amount of unobligated 
funds (something over $4,000,000) now held in reserve for the purpose of making 
such additional allotments. 
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On the basis of the foregoing your opinion is requested as to whether the 
Public Works Administration may make use of the proceeds of the sale of 
securities for the purpose indicated. 

Assuming the answer to the question hereinabove propounded is in the affirm- 
ative, a further problem arises as to whether allotments so made are to be 
considered as an expenditure chargeable against the $359,000,000 limitation on 
the proceeds of the sale of securities that can be used for grants. Although 
such moneys are used to pay to the applicant the balxnce of the grant to which 
it is entitled, we believe that such payments are in effect loans and not grants, 
and hence should not be subject to the above-mentioned limitation. In the 
case of the ordinary grant, the amount is paid to the applicant, and the Govern- 
ment receives no obligation and no payments in return. On the other hand, in 
connection with the payments made in lieu of bond cancellation, the Govern- 
ment receives for every dollar so paid an obligation of the applicant (in the 
form of the bonds which would otherwise be cancelled) to pay one dollar. In 
other words, the amount in the revolving fund after such payment (if we 
include cash and securities at par) will be exactly the same as before such 
payment, the amount represented by securities being increased in the same 
amount as the decrease in cash. So long as an obligation exists to return to 
the applicant securities held for cancellation they can not be considered as 
assets. By the payment of that amount in cash, the obligation to cancel the 
bonds is discharged and our interest in the bonds increased pro tanto. There- 
fore, we conclude that the payment is in effect an increase in the loan made to 
the applicant, the grant remaining the same, and that such payments should 
not be charged against the $359,000,000 limitation mentioned above. 

Will you kindly give us your opinion on the two questions above outlined 
at your earliest convenience. 

In view of the expenditures for grants authorized in the Emergency 
Relief Appropriation Act of 1936, and the Public Works Extension 
Act of 1937, this office will not be required to object to the use of 
funds realized from the sale of securities to make grant payments 
under grant and loan contracts in lieu of the cancelation of the bonds 
provided for in such contracts. As the authority to use such pro- 
ceeds for grants is accompanied by the express limitation of $359,- 
000,000, that limitation is for application in the present matter as 
grant payments are involved. 

The statement in the penultimate paragraph of your submission 
that such payments in lieu of the cancelation of bonds would con- 
stitute loans rather than grants is not understood. When payment 
or payments were made for grant and loan in a particular case, se- 
curities to the full amount of the loan were and should have been 
surrendered to the United States. The grants were usually some- 
what less than the minimum permitted under the statute under which 
the contract was entered into and accordingly there was included in 
the contract an agreement to make a further grant upon evidence of 
expenditure for labor and materials to an amount which would 
warrant the additional grant. It was further provided that such 
additional grant would not be paid in cash but by canceling an 
equivalent amount of the bonds. However, the bonds are now re- 
ported to have been sold, thus preventing their cancelation so that 
the additional grant must be by a cash payment. The fact that such 
cash payment is made from the proceeds of the bonds does not change 


its character from a grant to a loan as it is not contemplated that 
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it will be repaid, nor will any additional bonds be received when 
this amount is turned over to the grantee. Your statement that the 
Government will receive for every dollar so paid an obligation of 
the applicant of the payee to pay $1 does not appear to be in accord- 
ance with the facts as each dollar now paid is in addition to a dollar 
previously paid and for which $1 in securities was originally received 
by the Government. 
The question submitted is answered accordingly. 








(A-90331) 


CUSTOMS SERVICE—REWARDS TO INFORMERS—STATUTORY AMEND- 
MENT AFTER DECREE OF PROPERTY FORFEITURE 


Where the giving of information leading to a forfeiture under the customs laws; 
the forfeiture ; and the delivery of the liquors involved to the Secretary of 
the Treasury, arose prior to the amendment of section 619 of the Tariff Act 
of 1930 by the act of August 5, 1935, 49 Stat. 527, but the disposition of the 
forfeited merchandise by the Secretary was not made until after the amend- 
ment, the informer’s award is for determination under the act prior to 
amendment and may properly be based on the full value of all the liquors 
seized and forfeited, notwithstanding the liquors were not sold but held 
for official use and a portion thereof subsequently destroyed. 


Acting Comptroller General Elliott to the Secretary of the Treasury, February 
28 . 


Reference is made to the claim of Thomas Johnson for $4,697 as 
an award of compensation for furnishing information leading to a 
forfeiture under the customs laws, which claim was transmitted here 


for direct settlement by letter of July 2, 1937, from the Commissioner 
of Customs as follows: 


Section 619 of the Tariff Act of 1930, as amended by section 305 of the Anti- 
Smuggling Act (U. 8. C. (1934 ed., supp. II), title 19, sec. 1619) authorizes 
‘payment of award of compensation for information leading to the forfeiture 
under the customs and navigation laws of merehandise which is thereafter, 
in lieu of sale, destroyed or delivered to any governmental agency for official use. 

The accompanying voucher in favor of Thomas Johnson in the sum of $4,697 
presents the question as to whether an award may be made where the decree 
of forfeiture for violation of the customs laws was handed down prior to the 
date of passage of the Anti-Smuggling Act, August 5, 1935, but disposition of 
the forfeited merchandise was not made until after that date. A portion of the 
liquors was transferred to the Government for official use and the balance was 
destroyed. The account therefor is transmitted to your office for direct settle- 
ment under the provisions of section 236 of the Revised Statutes, as amended 
by the Budget and Accounting Act of June 10, 1921 (U. 8. C., title 31, sec. 71). 

At the time forfeiture was decreed, July 24, 1934, the informer was entitled 
to compensation in the event the liquor was either sold or awarded for official 
use. On August 5, 1935, the Anti-Smuggling Act was passed, authorizing the 
payment of compensation on the basis of the appraised value of merchandise 
destroyed, and on August 29, 1935, the Federal Alcohol Administration Act 
(U. 8. C. (1934 ed., supp. II), title 27, sec. 201) was passed, prohibiting the 
further sale of alcoholic liquors. 

A portion of the liquor was awarded and transferred for official use and on 
November 7, 1936, the balance of the liquor was destroyed. The claim covers 
the net appraised value of the liquors awarded for official use and destroyed. 

You are informed that from the record before it, the Department is satis- 
fied information furnished by informer Thomas Johnson resulted in the seizure 
of the liquors in question. 
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There are inclosed, for your consideration in connection with the claim, a 
copy of the libel and decree of forfeiture handed down by the United States 
District Court for the Southern District of Florida. There are also inclosed 
a copy of a communication from the collector of customs at Tampa, Florida, 
dated March 17, 1937, and a copy of an informal memorandum prepared in the 
Bureau, in which the legal phase of the case is discussed. 

The Bureau recommends that the informer’s claim be allowed if legally 
possible. It would be appreciated if a copy of your decision is furnished in 
order that the Bureau’s file on the case may be complete. 


The facts shown by the record are that on February 16, 1934, the 
British vessel Midinette and her cargo, including 988 sacks and 243 
demijohns of spirits, wines, and other alcoholic beverages were seized 
in Dade County, Fla., for violation of certain provisions of the 
customs laws as contained in the Tariff Act of 1930, 46 Stat. 590; that 
thereafter a libel was filed against the vessel, her cargo, and mer- 
chandise in the United States District Court in and for the Southern 
District of Florida and on July 25, 1934, a decree was entered by 
that court whereby the vessel and the 988 sacks and 243 demijohns 
of spirits, wines, and other alcoholic beverages were forfeited to the 
United States, the decree further providing that the liquors be 
delivered by the United States Marshal to the Secretary of the Treas- 
ury through the collector of customs for the 18th Customs Collection 
District. The delivery of the liquors te the Secretary of the Treas- 
ury was under the provisions of section 611 of the Tariff Act of 1930, 
46 Stat. 755, which provided, among other things, that: 

* * * Upon the request of the Secretary of the Treasury, any court may, 
in proceedings for the forfeiture of any vessel, vehicle, merchandise, or bag- 
gage under the customs laws, provide in its decree of forfeiture that the vessel, 


vehicle, merchandise, or baggage, so forfeited, shall be delivered to the Secre- 
tary of the Treasury for disposition in accordance with the provisions of this 


section. * * ® 

With respect to disposition of any such forfeited merchandise the 
sale of which, as in this case, was prohibited under the laws of the 
State in which seized, the said section authorized the Secretary of the 
Treasury to order it (1) to be transferred for sale in any customs dis- 
trict in which the sale thereof may be permitted; (2) to be manu- 
factured into an article that is not prohibited, the resulting article to 
be disposed of to the profit of the United States only; or (3) to be 
destroyed. 

It appears from the above-quoted letter that a part of the forfeited 
liquors was transferred for official uses and that on November 7, 
1936, over 2 years after the forfeiture, the balance thereof was de- 
stroyed. The value of the liquors transferred for official uses ap- 
pears to have been $12,918 and of that destroyed $5,873.62. The claim 
is for an amount equal to 25 percent of the total value of the liquors for- 
feited, including those transferred for official use and those destroyed, 
and has been administratively approved in the amount of $4,697. 

The question is suggested in the above-quoted letter whether, since 
the seizure and the forfeiture of the liquors occurred prior to the 
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amendment of section 619 of the Tariff Act of 1930 by section 305 
of the act of August 5, 1935, 49 Stat. 527, and the disposition of the 
Jiquors was not made until after the amendment, action with respect 
to the claim should be under said section 619 as it existed prior to the 
amendment or under the amendment. 

Section 619 of the Tariff Act of 1930, 46 Stat. 758, provided: 


Any person, not an officer of the United States, who detects and seizes any 
vessel, vehicle, merchandise, or baggage subject to seizure and forfeiture under 
the customs laws, and who reports the same to an officer of the customs, or 
who furnishes to a district attorney, to the Secretary of the Treasury, or to any 
customs officer original information concerning any fraud upon the customs 
revenue, or a violation of the customs laws perpetrated or contemplated, which 
‘detection and seizure or information leads to a recovery of any duties withheld, 
or of any fine, penalty, or forfeiture incurred, may be awarded and paid by the 
Secretary of the Treasury a compensation of 25 per centum of the net amount 
recovered, but not to exceed $50,000 in any case, which shall be paid out of any 
appropriations available for the collection of the revenue from customs. For 
the purposes of this section, an amount recovered under a bail bond shall be 
deemed a recovery of a fine incurred. 


Section 305 of the act of August 5, 1935, 49 Stat. 527, amended said 
section 619 by inserting after the words “customs laws” wherever 
they appeared in the section, the words “or the navigation laws” 
and by adding thereto the following: 


If any vessel, vehicle, merchandise, or baggage is forfeited to the United States, 
and is thereafter, in lieu of sale, destroyed under the customs or navigation 
laws or delivered to any governmental agency for official use, compensation 
of 25 per centum of the appraised value thereof may be awarded and paid 
by the Secretary of the Treasury under the provisions of this section, but not 
to exceed $50,000 in any case. 

It has been held that, under well-established rules of statutory 
construction, the amendment is prospective and not retroactive. 16 
Comp. Gen. 1051. Obviously, therefore, while a claimant is not 
‘ entitled as a matter of right to an award under the statute but the 
making of an award thereunder is a matter within the discretion 
of the Secretary of the Treasury upon a proper showing of the facts 
required by the statute as a basis therefor, the amendment is not for 
consideration in this case since the facts upon which the claim is 
based—the giving of the information, the forfeiture and the delivery 
of the liquors to the Secretary of the Treasury—arose prior to the 
amendment. 

However, the claim in this particular case appears proper for 
allowance under said section 619 of the Tariff Act of 1930 without 
reference to the amendment. Said section 619 provides that in case 
of the recovery of any duties withheld, or of any fine, penalty, or 
forfeiture incurred, the award may be 25 percent of the “net amount 
recovered,” not exceeding $50,000. As stated, there was a decree of 
forfeiture of all the liquors seized, the decree providing that they be 
delivered to the Secretary of the Treasury under the provisions of 
-section 611 of the Tariff Act of 1930. The liquors thereupon became 
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the property of the United States. They had a sale value and at that 
time—in July 1934—they legally could have been sold in many States. 
Hence, there was a “recovery” within the meaning of said section 
619 of the Tariff Act of 1930. See 6 Comp. Gen. 169. The fact that 
the Secretary of the Treasury, rather than transfer the liquors to 
some other district and sell them, elected to hold them for other 
disposition and continued to hold a part of them until after the enact- 
ment of section 9 of the act of August 29, 1935, 49 Stat. 987, pro- 
hibiting such sales, should not operate to deprive the claimant of an 
award if otherwise allowable, even though part of the liquors were 
eventually destroyed after their delivery to the Secretary of the 
Treasury pursuant to the decree of forfeiture. 

Accordingly, the amount of the award of $4,697 will be certified 
for payment to the claimant. 


(A-90865) 


NEWSPAPER NOTICES—SALE OF MORTGAGED PROPERTY—STATU- 
TORY REQUIREMENTS AND GOVERNMENT LIABILITY 


Payment for newspaper notices of the sale, for default, of chattel property 
mortgaged to the Resettlement Administration, is unauthorized in the 
absence of written authority for such publication by the head of the depart- 
ment as required by section 3828, Revised Statutes. 


Acting Comptroller General Elliott to the Secretary of Agriculture, February 
28, 1938: 


There are before this Office for preaudit consideration Farm Secur- 
ity Administration vouchers 13756 to 13763, inclusive, each for $16, 
two of which are stated in favor of the Fitzgerald Leader, Fitzgerald, 
Ga., and six in favor of the Ocilla Star, Ocilla, Ga. The vouchers 
are administratively approved fer payment under the appropriation 
account “Emergency relief, Resettlement Administration, rural re- 
habilitation, loans and relief to farmers, etc., 1936-37 (transfer to 
Agriculture).” : 

The vouchers cover charges for publishing, during December 1936, 
notices of the sale of chattel property mortgaged to the Resettlement 
Administration, the provisions of the mortgages having been vio- 
lated, and default declared by the mortgagee. Said vouchers were 
returned to your Department in October 1937, without preaudit ap- 
proval for the reason there were not presented with the bills a copy 
of the written authority by the head of the department authorizing 
the advertising such as is required by section 3828, Revised Statutes, 
which provides: 

No advertisement, notice, or proposal for any executive department of the 
Government, or for any bureau thereof, or for any office therewith connected, 
shall be published in any newspaper whatever, except in pursuance of a 
written authority for such publication from the head of such department; and 


no bill for any such advertising, or publication, shall be paid, unless there be 
presented, with such bill, a copy of such written authority. 
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The advertising orders attached to the vouchers which purport to 
be the authority under which the notices were published are undated 
but state that the letter of authority to advertise is dated February 
5, 1937. The Farm Security Administration was requested by letter 
dated December 23, 1937, to furnish certified copies of the authoriza- 
tions issued to the publishers, copy of the authorization referred to 
dated February 5, 1937, and of a similar authorization, if any, in 
effect during December 1936. 

In reply dated January 14, 1938, it was stated by the Acting Di- 
rector of Finance of your Department: 

This will acknowledge your letter of December 23, 1937, file A-90865, relative 
to vouchers in favor of the Fitzgerald Leader and the Ocilla Star, which were 


submitted for preaudit examination by the Farm Security Administration. 


There is enclosed copy of authorization issued by the Secretary of Agriculture 
on February 5, 1937. 


The records of the Farm Security Administration indicate that there was no 
similar authorization in force during December 1936. 

The regional officials of the Farm Security Administration have been requested 
to furnish certified copies for the authorizations issued to the publishers direct- 
ing publication of the advertisements which will be forwarded to you immedi- 
ately upon their receipt. 

The letter of authorization in question authorizes certain officials 
of the Resettlement Administration, including county rural rehabili- 
tation supervisors to incur necessary expenses for advertising public 
or private foreclosure sales of personal or real property under lien 
to the Resettlement Administration, with authority to select the 
newspapers in which the advertisements should appear, etc. 

The activities of the former Resettlement Administration were 
transferred to the Department of Agriculture by Executive Order 
No. 7530, dated December 31, 1936, effective as of January 1, 1937. 
It is therefore apparent the letter of authorization reported to have 
been issued by the Secretary of Agriculture on February 5, 1937, 
may not be considered as authority for advertising ordered by the 
Resettlement Administration in December 1936 prior to the transfer 
of said Administration to the Department of Agriculture. 

Certified copies of the letters addressed to the publishers authoriz- 
ing publication of the notices of sale were transmitted to this office 
by letter dated February 15, 1938. These letters stated in part: 


You are hereby authorized as per instruction from the regional and Wash- 
ington offices of the Resettlement Administration to publish the following 
“Notice of sale” in four consecutive issues of the Ocilla Star [Fitzgerald 
Leader] beginning December 10, 1936, at legal rate of $4.00 per issue. 


Apparently the instructions referred to are those contained in Re- 
settlement Administration Administrative Order 178 of July 9, 1936, 
which states as its purpose “this order prescribes policies for general 
procedures.” No provision is found therein specifically authorizing 
advertising as required by section 3828, Revised Statutes, and the third 
paragraph of the letter of January 14, 1938, supra, states that no gen- 
eral advertising authorization was in effect during December 1936. 
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Accordingly, I have to advise that in view of the facts disclosed 
by the record and the requirements of section 3828, Revised Statutes, 
these is no authority for the payment of the vouchers here in question 
from the appropriation account proposed to be charged. Said 


vouchers will be returned in due course through regular preaudit 
channels. 


(A-92758) 


SOCIAL SECURITY—FEDERAL AID—MATCHING OF FUNDS MADE 
AVAILABLE TO ALASKA BY ALASKA RURAL REHABILITATION 
CORPORATION 


Federal grants under title 5 of the Social Security Act, 49 Stat. 629, to the 
Alaska Territory for carrying on maternal and child health services, may 
be in sufficient amounts to match funds provided by the Territory inclusive 
of funds made available to it by the Alaska Rural Rehabilitation Corpo- 
ration, the funds in the possession of the Corporation no longer being for 
classification as Federal funds. 


Acting Comptroller General Elliott to the Secretary of Labor, February 28, 
1938: 


Your letter of February 17, 1938, is as follows: 


A problem has arisen in connection with the administration of the maternal 
and child health program under part 1, title V of the Sociat Security Act (Act 
of August 14, 1985, Pub., No, 271, 74th Cong.); which I deem advisable to bring 
to your attention. 

Section 502 (a) of part 1 of title V of the Social Security Act provides that 
the Secretary of Labor shall allot certain sums of money to each State for 
carrying on maternal and child health services. Section 504 (a) provides “from 
the sums appropriated therefor and allotments available under section 502 (a), 
the Secretary of the Treasury shall pay to each state which has an approved 
plan for maternal and child health services * * *, an amount, which shall 
be used exclusively for carrying out the state plan, equal to one-half of the 
total sum expended during such quarter for carrying out such plan.” In sec- 
tion 504 (b) the following method of computing and paying such amounts is 
provided: “(1) The Secretary of Labor shall, prior to the beginning of each 
quarter, estimate the amount to be paid to the state for such quarter under 
the provisions of subsection (a), such estimate to be based on (A) a report 
filed by the state containing its estimate of the total sum to be expended in 
such quarter in accordance with the provisions of said subsection and stating the 
amount appropriated or made available by the state and its political subdi- 
visions for such expenditures in such quarter, and if such amount is less than 
one-half of the total sum of such estimated expenditures, the source or sources 
from which the difference is expected to be derived * * 

In accordance with the above quoted provisions, the @erritorial Health De- 
partment for Alaska, which is the agency in Alaska designated to cooperate with 
the Children’s Bureau in the maternal and child health program under the 
Social Security Act, submitted a budget in which there was included a sum of 
money which had been made available by the Alaska Rural Rehabilitation 
Corporation, which sum the Territorial Department of Health intended to use 
to match the Federal money allotted under section 502 (a). 

The question arose as to whether or not the money which was made available 
to the Territory by the Alaska Rural Rehabilitation Corporation could be matched 
with money allotted to the Territory under section 502 (a) of the Social Security 
Act, since the Alaska Rural Rehabilitation Corporation was originally financed 
with Federal funds. 

In considering this problem the Department of Labor has taken the position 
that if the funds in question are Federal funds, then they may not be matched 
with money allotted to the State under section 502 (a). In other words, this 
Department would not match funds in a State or Territory which had been 
granted to that State or Territory by the Federal Government. This position 
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is based on the fact that it would not appear reasonable for the Federal Govern- 
ment to furnish money to a State or Territory for matching purposes and then 
furnish the State or Territory with money to match it. If you find that the 
position taken by this Department in this matter is unfounded and that under 
section 502 (a) of the Social Security Act money in a State or Territory which 
has been furnished by the Federal Government may be matched, the question 
involved in the instant case need not be considered. 

In the event you decide that money allotted to a State or Territory under 
section 502 (a) of the Social Security Act may not be matched with money 
granted to the State or Territory by the Federal Government on some other 
basis, then it will be necessary to consider the particular question involved in 
this case. The fundamental issue involved in this case appears to be whether 
the particular funds furnished by the Alaska Rural Rehabilitation Corporation 
are such a nature as to make it improper for the Secretary of Labor to certify 
money to the Territory to match these funds. 

As you know, the Alaska Rural Rehabilitation Corporation is a public cor- 
poration organized under the laws of the Territory of Alaska, financed originally 
by grants from the Federal Emergency Relief Administration and set up for the 
purpose of carrying on rehabilitation in the Matanuska Valley. This corpora- 
tion is, in fact, the governing body for the Matanuska Valley project and presently 
is carrying on its functions without any grants from the Federal Government 
and with a minimum amount of supervision. This corporation acts in a manner 
similar to a town council in an incorporated town, and, in this instance, is making 
available to the Territory of Alaska certain sums of money from its treasury 
to assist in the maternal and child health program. 

In an opinion dated March 7, 1937, addressed to the Postmaster General 
(A-83629, 16 Comp. Gen. 887), with regard to the payment of rent by the 
Post Office Department to the Alaska Rural Rehabilitation Corporation, the 
Comptroller General took the position that since “the Alaska Rural Rehabili- 
tation Corporation was organized under the territorial laws of Alaska, is only 
partially under the supervision and control of Federal officials and has the 
status of a separate corporate entity, at least, with respect to the ownership 
and management of property under its control, I have to advise that the 
status of the corporation is not such as to preclude payment to it by the 
Post Office Department of reasonable rental, otherwise proper, for the occu- 
pancy of its property for Post Office purposes.” 

According to this decision it appears that the property and funds held by 
the Corporation have lost their Federal identity and may in every sense of 
the word be considered property of the Corporation. If the money held by 
the Corporation has lost its Federal identity and is considered money of the 
Corporation, then there appears to be no reason why this money may not be 

. used by the Territory of Alaska for matching money granted to it under 
section 502 (a) of the Social Security Act. The only possible limitation would 
appear to be in the power of the Corporation to make the money available 
for this particular purpose. An examination of the articles of incorporation 
reveals in article 3 that among the powers of the Corporation are the following: 

“H. To enter into, make, and perform contracts of every kind and descrip- 
tion and to cooperate with any person, partnership, association, corporation, 
municipality, county, state, body politic, government, colony, or dependency 
thereof; I. To engage and assist in any kind of educational, charitable, health, 
and relief activities whatsoever.” 

Under these provisions of the articles of incorporation it would appear that 
the Corporation has ample authority to use part of its money for the purposes 
contemplated under the maternal and child health program. 

From the foregoing, it would appear that the Secretary of Labor might appro- 
priately certify money to the Territory of Alaska under the maternal and 
child health section of the Social Security Act to match money made available 
to the Territory by this Corporation. 

Since this question involves the proper certification of Federal funds, your 
opinion is respectfully requested. 


In addition to the decision in 16 Comp. Gen. 887, referred to in 
your submission, this office by decision of April 28, 1937, A-80541, 
to the President, Alaska Rural Rehabilitation Corporation, stated : 

Under the circumstances it may be concluded that the status of the Alaska 


Rural Rehabilitation Corporation is such that this office will not be required 
to insist upon the submission of accounts to this office. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 697 


It appears that subsequent to February 15, 1936, the funds of this 
corporation received from Federal sources have been granted di- 
rectly to the corporation under authority in the Relief Act of 1933, 
as amended by the act of February 15, 1934, to make grants for relief 
within a State directly to such public agency as the Federal Emer- 
gency Relief Administration may designate. 

Under the circumstances funds now in possession of the Alaska 
Rural Rehabilitation Corporation may not properly be classified as 
Federal funds and consequently it would appear that if so adminis- 
tratively determined grants under title 5 of the Social Security Act 
to the Alaska Territory may be in sufficient amounts to match funds 
provided by the Territory, plus funds made available to it by the 
Alaska Rural Rehabilitation Corporation, 


(A-84247) 


LEAVES OF ABSENCE—ANNUAL—FOREIGN SERVICE— 
ACCUMULATION LIMITATIONS 


Section 22, act, February 23, 1931, 46 Stat. 1210, limiting the amount of annual 
leave which may be accumulated by Foreign Service officers and employees 
of the State Department, to 120 days in three years or 180 days in four 
years, also operates as a limitation on the period over which the accumula- 
tion may occur, and the maximum amount of annual leave an officer may 
have in the current year is the unused leave for the periods as so limited, 
plus current leave. 


Acting Comptroller General Elliott to the Secretary of State, March 2, 1938: 
I have your letter of January 12, 1938, as follows: 


Since July 1, 1931, a certain Foreign Service officer has taken annual leave 
of absence as indicated below: 


Annual leave Annual leave 
tak accumulated 


The effective date of the act of February 23, 1931, which provides sixty days 
annual leave of absence to Foreign Service officers and American employees, is 
July 1, 1931. It is provided that any portion of sixty day: annual leave 
not granted or availed of in any one year may be cumulative not to exceed, 
exclusive of time in transit and awaiting sailing, 120 days in three years and 
180 days in four years. 

Attention is invited to the fact that during the year July 1, 1931, to Decem- 
ber 31, 1931, there was available thirty days leave of absence. Due to the 
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fact that the legislative furlough was in force from July 1, 1932, to March 31, 
1933, there was available in 1932 and 1933, thirty days annual leave in the 
first half of the 1932 calendar year and forty-five days during the last three 
quarters of the 1983 calendar year. It has also been ruled that as annual 
leave with pay was suspended during the period from July 1, 1932, to March 31, 
1933, annual leave was obviously not allowed to accrue during that period. 

The foregoing case involves a point on which your decision is requested; 
namely, the interpretation to be placed on the following language as found in 
section 22 of the act of February 23, 1931: 

“Any portion of sixty days annual leave not granted or availed of in 
any one year may be cumulative, not to exceed * * * one hundred and 
twenty days in three years or one hundred and eighty days in four years 
7 ~ *” 

It is the Department’s interpretation that the language italicized operates 
merely to restrict the amount of cumulative leave that may be availed of at a 
given time but does not cancel any cumulative leave accrued to an officer’s 
credit simply because he may not have availed himself of it during a three-year 
or a four-year period. In other words, in the example cited above, it is the 
Department’s understanding that the officer in question has to his credit 172%. 
days which have accumulated over a seven-year period. He could, therefore, be 
granted the whole amount in 1988 plus 60 days to which he is entitled for that 
year. On the other hand, an officer who has taken no leave at all for four 
years would have accumulated to his credit 240 days but could not be granted 
more than 180 days thereof during the fifth year plus the 60 days allowable 
for that year. 

Your letter of March 18, file No. A-84247 indicates that you had a similar 
interpretation in mind at that time, although your letter did not cover the 
particular point on which your advice is now sought. 


I am unable to concur in the Department’s views respecting the 
amount of accumulated leave which may be taken by the employee 
during 1938 under the example cited in the opening paragraph of 
your letter. While that part of the statute quoted in your letter pro- 
vides that any portion of 60 days’ annual leave not granted or 
availed of in any 1 year may be cumulative, the statute goes further 
by providing that such cumulated leave may not exceed 120 days “in 
3 years” and 180 days “in 4 years.” In other words, the limitations 
of 120 days “in 3 years” and 180 days “in 4 years” prescribed in the 
statute apply to the amount of leave which may be accumulated dur- 
ing the respective periods immediately preceding the taking of any 
accumulated leave. Therefore, in the example cited the maximum 
amount of annual leave which the employee may have in the calendar- 
year 1938 consists of the unused leave for the years 1934, 1935, 1936, 
and 1937, or 122 days, plus current leave of 60 days, or a total of 
182 days. 

The question presented is answered accordingly. 


(A-91465) 
PURCHASES—DRINKING WATER 





A contract for the furnishing of bottled drinking water for the use of officers 
and employees is not authorized where the public water supply of the locality 
is safe for drinking purposes, notwithstanding the public water is reported: 
to be very hard, unpalatable, etc, 
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Acting Comptroller General Elliott to the Secretary of the Navy, March 2, 1938: 

There has come to my attention a contract, No. N-210-s-13025, 
dated July 19, 1937, with Anderson and Nelson, Evanston, IIl., cover- 
ing purchase of approximately 2,500 gallons of special drinking 
water at 10 cents a gallon to be used with an electric water cooler at 
the United States Naval Reserve Aviation Base, Curtiss-Wright 
Airport, Glenview, Ill. 

Under date of October 6, 1937, a letter was addressed to the supply 
officer, United States Naval Training Station, Great Lakes, IIl., re- 
questing information as to whether a public water supply was avail- 
able and, if so, the reason such supply was not utilized, attention 
being invited to 5 Comp. Gen. 53. 

With his reply dated October 11, 1937, the supply officer forwarded 
certified copies of letters dated June 9, 11, 12, and 16, 1937, in connec- 
tion with the purchase of this special drinking water, the letter of 
June 9, 1937, making reference to contract No. ER-N-210-s-501, dated 
February 17, 19387, with Chicago Aviation Corporation, Glenview, 
Ill., covering water service to the United States Naval Reserve Avia- 
tion Base, Glenview, Ill., during the period January 15, 1937, to June 
30, 1937, inclusive. It is indicated in the correspondence that the 
commanding officer and the medical officer at the aviation base recom- 
mended that the supply officer, United States Naval Training Station, 
Great Lakes, Ill., enter into a contract for the purchase of special 
drinking water. 

The medical officer, in his letter of June 11, 1937, states that the 
water furnished by the city or village of Glenview to the aviation 
base is for fire purposes primarily and is supplied to the base by an 
iron pipe 1 mile long; that while the water is reported by the State 
health department to be safe for drinking purposes, the very high 
inorganic salt content of the water predisposes to calculus formation 
in the urinary and bile duct system in susceptible individuals; that 
the water is very hard and unpalatable; and that there is no method 
to cool it. 

The purchase of drinking water is, ordinarily, a personal matter, 
and may be regarded as a charge against appropriated moneys only 
upon a showing of necessity from the standpoint of the Government. 
Also, it has been held that where the water supplied to the general 
public in the locality is available for Government use the purchase 
of special water is not authorized unless it be shown that the water 
otherwise available is not potable. See 2 Comp. Gen. 776; 5 id. 53; 
zd. 90; and A-54821, April 30, 1934. 

The accounting officers have held consistently that unless the public 
water supply of a locality is detrimental to the health of Govern- 
ment employees, public funds are not chargeable with the cost of 
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other drinking waterr See 3 Comp. Gen. 828. It is reported that 
the water supply of Glenview, Ill, is safe for drinking purposes. 
It is not apparent from anything that has been submitted why the 
municipal water available at the naval aviation reserve base could 
not be cooled—if any governmental need exists for its cooling—by 
the same means employed to cool the special water. But be that 
as it may, it must be held on the present record that the contract 
for the furnishing of bottled drinking water for the use of the officers 
and employees at the United States Naval Reserve Aviation Base, 
Curtiss-Wright Airport, Glenview, Ill., was not authorized under 
existing law and credit will not be allowed for payments for water 
delivered thereunder. 


(A-90983) 


CONTRACTS—SPECIFICATIONS—INCLUSION OF PAY-ROLL STATISTICS, 
COST OF MATERIALS, ETC., REQUIREMENTS—REJECTION OF LOW 
BID BECAUSE OF BIDDER’S REFUSAL OF COMPLIANCE 


The deletion, by a bidder, from advertised construction contract specifications, 
of the provisions of Procurement Division Circular Letter No. 45, dated 
July 19, 1934, relative to the reporting of pay-roll statistics, cost of 
materials, etc., may not be made the basis of rejection of an otherwise 
acceptable low bid, but as the data sought to be obtained by the inclusion 
of the said provisions is for an authorized use by the Government, no 
objection is required to a procedure under which Government contractors 
are requested—but not required—to furnish the desired monthly reports. 
17 Comp. Gen. 585, amplified, and 15 id. 201, distinguished. 


Aating Suuptaeiies General Elliott to the Secretary of the Treasury, March 7, 
1938: 


Your letter of February 14, 1938, is as follows: 


This Department's attention has been invited to your letter of January 21, 
* 1938, A-90983, to the Secretary of Commerce, concerning the following provision 
set forth in Procurement Division Circular Letter No. 45, dated July 19, 1934, 
for inclusion in all formal contracts for Governmént construction work: 

“The contractor will report monthly, and will cause all subcontractors to 
report in like manner, within five days after the close of each calendar month, 
on forms to be furnished by the Department of Labor, the number of persons 
on their respective pay rolls, the aggregate amount of such pay rolls, the man 
hours worked, and the total expenditures for materials. He shall furnish to 
the Department of Labor the names and addresses of all subcontractors on the 
work at the earliest date practicable, provided that the foregoing shall be 
applicable only to work at the site of the construction project.” 

You indicate that the inclusion of such a provision necessarily tends to 
result in the submission of higher bids, based upon contemplated expense inci- 
dent to compliance therewith, or to restrict competition, and that “the insertion 
of such a provision in a contract is not authorized unless there exists specific 
statutory authorization therefor.” 

The said provision was prescribed as a standard form of contract stipulation, 
pursuant to Executive Order No. 6166, of June 10, 1933, authorizing the creation 
of the Procurement Division. There is attached for your information a copy 
of regulations governing the operation of the Procurement Division, Branch of 
Supply, dated February 12, 1934 (in effect when said circular letter was issued), 
your particular attention being invited to section D thereof, entitled ‘Federal 
Contract Board.” The contract stipulation in question is a standard form to be 
included in the contracts referred to in Circular Letter No. 45, to the same extent 
as the contract stipulations included in the printed standard forms, and the 
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stipulation has been so regarded by, and included as a part of all formal 
construction contracts of, the several departments and establishments of the 
Government for more than three and one-half years. 

In this connection your attention is invited to Procurement Division Circular 
Letter No. 89 dated May 8, 1935, containing a “contract provision for compliance 
with A. A. A.” prescribed for inclusion by the departments and establishments 
of the Government as a part of all contracts for the purchase of fluid milk and 
the products thereof. It will be noted that this circular letter is in form 
similar to Circular Letter No. 45, and the contract provision was promulgated 
in accordance with the recommendation of the Secretary of Agriculture, and 
pursuant to Executive Order No. 6166, and the regulations governing the oper- 
ation of the Procurement Division, Branch of Supply. The contract provision 
for compliance with A, A. A. is also a standard form for inclusion as a part 
of the above-mentioned contracts, although not included in the printed standard 
forms. In this connection reference is made to decision of the Comptroller 
General dated September 12, 1935, No. A-64860, to the Administrator of Veterans’ 
Affairs, to the effect that the elimination, in submission of a bid, of this contract 
provision for compliance with A, A. A, justified rejection of the bid. 

With respect to your suggestion that the inclusion in contracts of the provi- 
sion set forth in Circular No. 45 tends to result in the submission of higher 
bids or to restrict competition, it does not appear that there has been any such 
increase in bid prices or restriction of competition during the long period of time 
this provision has been in use. Until the question was raised by the Tietjen & 
Lang Drydock Company in connection with bids received by the Department 
of Commerce referred to in your said letter of January 21, 1938, there is no 
record of a protest by any prospective bidder, and it is understood that since 
contractors are required to maintain records to enable them to comply with 
other requirements of the States and the Federal Government, and since the 
forms on which the reports are submitted are furnished by the Government, 
contractors consider that the expense incident.to compliance with the contract 
provision is negligible and not sufficient to justify any additional amounts in 
their bids on account thereof. But assuming that there might be some slight in- 
crease in bid prices to the contracting agencies, the aggregate of such increased 
prices would represent a very small percentage of the saving to the Government 
which results from obtaining the statistical data required by the Secretary 
of Labor. 

This statistical data has been of incalculable value to the legislative and 
executive branches of the Government in determining policy with respect to al- 
locating and appropriating for public works projects. 

In an amendment to the organic act creating the Bureau of Labor Statistics 
(July 7, 1930, ce. 873, 46 Stat. 1019), the Congress has stated that the Bureau 
of Labor Statistics shall collect, collate, report, and publish at least once 
each month full and complete statistics of the volume of and changes in em- 
ployment, as indicated by the number of persons employed, the total wages 
paid, and the total hours of employment, in the service of the Federal Govern- 
ment, the States and political subdivisions thereof, and in the following indus- 
tries and their principal branches: (1) Manufacturing; (2) mining, quarrying, 
and crude petroleum production; (3) building construction; (4) agriculture 
and lumbering; (5) transportation, communication, and other public utilities; 
(6) the retail and wholesale trades; and such other industries as the Secretary 
of Labor may deem it in the public interest to include. 

It was pursuant to this legislation that the Secretary of Labor asked that 
the contract provision contained in Circular Letter No. 45 be included in 
formal construction contracts, and the Secretary of the Treasury considers 
that such a provision is authorized under the aforementioned statutes and 
executive order, and that the enforcement thereof effects a very substantial 
saving of administrative cost to the Federal Government and facilitates the 
prosecution of its public works program. 

In the light of the foregoing, this Department has concluded that there is 
authority for the inclusion in formal construction contracts of the standard 
contract provision set forth in Procurement Division Circular Letter No. 45 
and therefore that its elimination in the submission of a bid is an informality 
which may not be waived except upon authorization by the Director of Pro- 
curement with the approval of the Secretary of the Treasury, as a deviation. 
It is respectfully requested that you furnish this Department with an expression 
of your views concerning this conclusion. 
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The act of July 7, 1930, 46 Stat. 1019, mentioned in your quoted 
letter as the basis for the request of the Secretary of Labor that the 
requirement here involved be inserted in Government contracts 
provides : 

The Bureau of Labor Statistics shall also collect, collate, report, and publish 
at least once each month full and complete statistics of the volume of and 
changes in employment, as indicated by the number of persons employed, 
the total wages paid, and the total hours of employment, in the service of the 
Federal Government, the States and political subdivisions thereof, and in the 
following industries and their principal branches: (1) Manufacturing; (2) min- 
ing, quarrying, and crude petroleum production; (3) building construction; 
(4) agriculture and lumbering; (5) transportation, communication, and other 
public utilities; (6) the retail and wholesale trades; and such other industries 
as the Secretary of Labor may deem it in the public interest to include. Such 
statistics shall be reported for all such industries and their principal branches 
throughout the United States and also by States and/or Federal Reserve 
districts and by such smaller geographical subdivisions as the said Secretary 
may from time to time prescribe. The said Secretary is authorized to arrange 
with any Federal, State, or municipal bureau or other governmental agency 
for the collection of such statistics in such manner as he may deem satis- 
factory, and may assign special agents of the Department of Labor to any such 
bureau or agency to assist in such collection. 

It will be noted that the information thus required to be collected 
and reported is only as to the number of persons employed, the total 
wages paid, and the total hours of employment, there being no re- 
quirement whatever as to “expenditures for materials.” Further- 
more, the act does not require or contemplate that the employment 
data collected and reported be segregated or shown with respect to 
individual contracts. On the contrary it clearly provides that— 
aside from employments in the service of the Federal Government, 
the States and political subdivisions thereof, which are not liere in- 
volved—the information is to be collected and reported with respect 
to each of the various industries indicated and by States or smaller 
geographic subdivisions. Hence, said statute cannot be regarded as 
authorizing the contract provision here in question. It is to be noted, 
also, that statute imposes the duty of collecting and reporting the 
employment data therein referred to upon the Department of Labor, 
and the annual appropriation “Salaries and Expenses, Bureau of 
Labor Statistics” as contained in the act of June 16, 1937, 50 Stat. 
299, provides, for the fiscal year ended June 30, 1938, the sum of 
$784,000 for expenditure by the Department of Labor for personal 
and other services incident to the collection of materials for reports. 
‘Consequently, the shifting of any part of the expense of collecting the 
information here involved to appropriations made under the various 
other departments and establishments for particular objects would 
contravene the provision of section 3678, Revised Statutes, which 
reads: 


All sums appropriated for the various branches of expenditure in the public 


service shall be applied solely to the objects for which they are respectively 
made, and for no others. 
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The contract provision here in question, which is extraneous to 
the objects of a construction contract, is to be distinguished from 
the provision involved in the cited case—A-64860, September 12, 1935 
(15 Comp. Gen. 201)—in that the requirement upheld in that case 
was a requirement that the bidders comply with laws, or agreements 
having the force of laws, applicable to the contract there involved. 

With reference to the contention that the provision here in question 
is for enforcement as a provision in a standard form of contract, it 
is noted that the evidence before this office fails to establish that 
said provision, as contained in Procurement Circular Letter No. 45, 
was ever approved by the Secretary of the Treasury as required by 
paragraph 4, section D, regulations governing the operation of the 
Procurement Division, Branch of Supply, dated February 12, 1934. 
However, even if so approved the provision would still be open to 
question. 

The act of June 17, 1910, 36 Stat. 468, 531, provided in part: 

That hereafter all supplies * * * for the executive departments and other 
Government establishments in Washington, when the public exigencies do not 
require the immediate delivery of the article, shall be advertised and contracted 
for by the Secretary of the Treasury, instead of by the several departments and 
establishments, * * * There shall be a general supply committee in lieu of 
the board provided for in section thirty-seven hundred and nine of the Revised 
Statutes, as amended, composed of officers, one from each such depart- 
ment, * * * the duties of which committees shall be to make, under the 
direction of the said Secretary, an annual schedule of required miscellaneous 
supplies, * * * and to aid said Secretary in soliciting bids based upon 
formulas and specifications drawn up by such experts in the service of the 
Government as the committee may see at to call upon, who shall render what- 
ever assistance they may require. * 

Section 5 of regulations relating to the making of contracts for 
miscellaneous supplies, issued by the Secretary of the Treasury 
October 8, 1915, pursuant to the above act, provided: 


The General Supply Committee is authorized to call upon experts in the 


Government service for advice and assistance in the preparation of specifica- 
tions * * *, 


The superintendent of supplies shall, under direction of the Secretary of 
the Treasury, supervise the preparation of all general supply contracts, * * 


Of course, the above-mentioned act and regulation had no applica- 
tion whatever to construction contracts. 

Budget Circular No. 47, issued November 22, 1921, by the Director 
of the Bureau of the Budget, by direction of the President, notified 
the heads of departments and establishments, in part, as follows: 

1, Without limiting in any manner the jurisdiction or authority of heads of 
executive departments and independent establishments over the subject matter 
of Government contracts, as the same is now defined by law, but for the purpose 
of standardizing contract forms, securing the adoption of uniform policies as 
regards construction work and uniform practices of interpretation and negotia- 


tions both preceding and following the actual execution of such contracts; there 
is hereby established in the office of the chief coordinator, general supply, a 
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board to be known as the Interdepartmental Board of Contracts and Adjust- 
ments, the members and functions of which Board shall be as follows: 

2. The head of each executive department, including the Department of 
Justice, shall organize a department board made up of one representative of 
each bureau having the independent right to enter into contracts on behalf 
of the United States. Such department board shall recommend ‘policies to 
control in the standardization of contracts within such department. They shall 
choose from their number a chairman * * 

38. The chairmen of the several Pistiaaini: boards, together with a repre- 
sentative designated by the head of any independent establishment now author- 
ized by law to enter into important contracts, and the chief coordinator, 
general supply, shall constitute the Interdepartmental Board of Contracts and 
Adjustments, * ad 

4. This Board ean be presided over by a chairman who shall be the repre- 
sentative of the Secretary of the Treasury. * 

5. The functions of this Board shall be: 

First, to standardize in general, wherever possible, the forms and methods of 
contract letting to the end that a uniform policy on the part of the Govern- 
ment may control the making of such contracts, and with a further view to such 
changes in the form thereof as will tend to enlist the interest of the contractor 
on behalf of economy and promptness of execution, and eliminate those uncer- 
tainties of construction and hazards to be assumed by the contractor which have 
hitherto operated to increase the cost of Government work and supplies. 
[Italics supplied.] 

Second, to recommend general policies in the settlement of outstanding obliga- 
tions arising out of contracts of the United States, such as methods of deter- 
mining and enforcing damages, of settling disputes as to questions of fact, and 
of determining the final compensation of contractors. 


The Comptroller General of the United States in his annual report 
for the fiscal year ended June 30, 1926, stated on page 19 thereof: 
As the Congress will doubtless be informed the Bureau of the Budget has 
been engaged in simplifying and drafting for submission to the Congress a 
uniform contract law and uniform contract forms for the use of all of the 
departments and establishments of the Government in lieu of the legion of 


different forms in use therein. 
7 o * * 7” . = 


* * * and when this board completes its work the Government will doubt- 
less have, for the first time in its history, contract forms which are in fact simple 
* accounting forms and which will be uniform throughout the administrative 
departments. 

By direction of the President the Director of the Bureau of the 
Budget promulgated from time to time standard contract forms 
which had been agreed upon by the Interdepartmental Board of Con- 
tracts and Adjustments, under authority of Budget Circular No. 47, 
supra. While no uniform contract law has as yet been enacted by the 
Congress, the President, proceeding apparently on the theory of im- 
plied power to prescribe uniform contract forms—as a necessary in- 
cident to the effective exercise and discharge of the express power to 
contract on behalf of the United States, through his authorized rep- 
resentatives—and subject to expressed and long recognized legislative 
restrictions, approved certain standardized forms of Government 
contracts, which were later, from time to time, revised by the Bureau 
of the Budget with the approval of the President. 

By act of February 27, 1929, 45 Stat. 1341, the functions of the 
General Supply Committee were enlarged to include certain contracts 
for supplies for the municipal government of the District of Columbia 
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and the field services of any department or establishment, “when 
request is made by the head thereof.” 

Section 16 of the act of March 3, 1933, 47 Stat. 1517, in authorizing 
reorganizations within the executive branch of the Government, 
amended title IV of part II of the Legislative Appropriation Act, 
fiscal year 1933, to provide in material part as follows: 


Sxco.401. * * * 

* * * the President shall investigate the present organization of all execu- 
tive and administrative agencies of the Government and shall determine what 
changes therein are necessary to accomplish the following purposes: 

(a) To reduce expenditures to the fullest extent consistent with the efficient 
operation of the Government ; 

(b) To increase the efficiency of the operations of the Government to the fullest 
extent practicable within the revenues ; 

(c) To group, coordinate, and consolidate executive and administrative agen- 
ies of the Government, as ‘nearly as may be, according to major purposes; 

(d) To reduce the number of such agencies by consolidating those having 
similar functions under a single head, and by abolishing such agencies and/or 
such functions thereof as may not be necessary for the efficient conduct of the 
Government ; 

(e) To eliminate overlapping and duplication of effort ; and 

(f) To segregate regulatory agencies and functions from those of an adminis- 
trative and executive character. 


* * * = * * * 


POWER OF PRESIDENT 


Sec. 403. Whenever the President, after investigation, shall find and declare 
that any regrouping, consolidation, transfer, or abolition of any executive agency 
or agencies and/or the functions thereof is necessary to accomplish any of the 
purposes set forth in section 401 of this title, he may by Executive order— 

(a) Transfer the whole or any part of any executive agency and/or the func- 
tions thereof to the jurisdiction and control of any other executive agency ; 

(b) Consolidate the functions vested in any executive agency ; or 

(c) Abolish the whole or any part of any executive agency and/or the functions 
thereof; and 

(d) Designate and fix the name and functions of any consolidated activity or 
executive agency and the title, powers, and duties of its executive head; except 
that the President shall not have authority under this title to abolish or transfer 
an executive department and/or all the functions thereof. 


* * * + bd * & 


SAVING PROVISIONS 


Seo. 405. * * * 
. * +e * + * a 

(c) All laws relating to any executive agency or function transferred or con- 
solidated with any other executive agency or function under the provisions of 
this title, shall, in so far as such laws are not inapplicable, remain in full force 
and effect, and shall be administered by the head of the executive agency to 
which the transfer is made or with which the consolidation is effected. 
See, also, sections 407 and 409 of said act as amended by title III, act 
of March 20, 1933, 48 Stat. 16. 

By Executive Order 6166, issued June 10, 1983, pursuant to the 
above act, as amended, it was provided with respect to “Procurement” 
(section 1), as follows: 


The function of determination of policies and methods of procurement, ware 
housing, and distribution of property, facilities, structures, improvements, ma- 
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chinery, equipment, stores, and supplies exercised by any agency is transferred to 
a Procurement Division in the Treasury Department, at the head of which shall 
be a Director of Procurement. [Italics supplied.] 

* * * The General Supply Committee of the Treasury Department is 
abolished. 

In respect of any kind of procurement, warehousing, or distribution for any 
agency the Procurement Division may, with the approval of the President, (a) 
undertake the performance of such procurement, warehousing, or distribution 
itself, or (b) permit such agency to perform such procurement, warehousing, or 
distribution, or (c) entrust such performance to some other agency, or (d) avail 
itself in part of any of these recourses, according as it may deem desirable in 
the interest of economy and efficiency. When the Procurement Division has 
prescribed the manner of procurement, warehousing, or distribution of any thing, 
no agency shall thereafter procure, warehouse, or distribute such thing in any 
manner other than so prescribed. 


By order of the Secretary of the Treasury, approved by the Presi- 
dent October 9, 1933, as set forth in regulations issued February 12, 
1934, by the Director of Procurement pursuant to Executive Order No. 
6166, supra, provision was made for: 


1, The establishment in the Treasury Department of a Procurement Division 
with all the powers set forth in the said order of June 10, 1933. [Italics supplied.] 

2. The transfer to the Procurement Division of— 

(a) The functions of the General Supply Committee 


* * * * * * * 


(d) The functions of the Federal Coordinating Service relating to the dispo- 
sition of seized and surplus property, and to the procurement, warehousing, and 
distribution of property, facilities, structures, improvements, machinery, equip- 
ment, stores, and supplies exercised by— 

* ” ~ + 
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* * 


(6) The Interdepartmental Board of Contracts and Adjustments. 
The regulations referred to above, issued February 12, 1934, and 
approved by the Secretary of the ‘Treasury, further provide: 











D. FeperaL Contract Boarp 


1. Under the general direction of the Director of Procurement, the Federal 
Contract Board will coordinate the activities relating to the standardization of 
contract forms. 








* * 








* * 


8. The function of the Federal Contract Board shall be: (1) To standardize 
wherever possible, the forms used in executing contracts ; (2) to act upon requests 
of executive departments for permission to deviate from the standard forms; (3) 
to study proposed legislation that may bear upon contracts, determine its effect 
upon the executive departments, and recommend action to be taken, if any; (4) 
to examine new acts of Congress, Executive orders, and decisions of the 
Comptroller General that bear upon contract forms and take appropriate action 
with respect to affected forms; and (5) to recommend to the Director of Pro- 
curement general policies pertaining to contract procedure. 

4. The forms standardized by the Federal Contract Board shall be submitted 
to the Director of Procurement and after approval by the Secretary of the 
Treasury shall be used by all executive departments, except where deviations have 
been authorized by the Director of Procurement with the approval of the 
Secretary of the Treasury. 


The administrative power or authority to contract in behalf of the 


United States and to prescribe contract forms is subject to certain 
restrictive enactments of the Congress and to fundamental principles 
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of law. Insofar as the issue here involved is concerned, these restric- 
tions were not materially affected by the act of March 3, 1933, as 
amended by the act of March 20, 1933, supra, which authorized the 
President to effect by Executive order any necessary regrouping, con- 
solidation, transfer, or abolition of executive agencies or the functions 
thereof, with the proviso that all laws relating to such agencies were 
to “remain in full force and effect.” Nor are these restrictions affected 
by the provisions of Executive Order 6166, supra, issued pursuant to 
the said act, as amended. In fact, said order specifically states with 
respect to the establishment of the “Procurement Division” that there 
was being transferred thereto the “function of determination of poli- 
cies and methods of procurement” then “exercised by any agency.” 
Said Executive order could not and did not purport to vest in the 
Procurement Division or the Secretary of the Treasury any power 
or authority with respect to the making of Government contracts 
which was not theretofore legally vested in some other agency of the 
executive branch of the Government. There would appear to be no 
room for reasonable doubt that the authority to standardize Govern- 
ment contract forms does not include the authority to prescribe for 
inserting in such contracts substantive provisions not required by law 
to be inserted therein and which would impose a duty or expense on 
the contractor for a purpose or object having no direct connection with 
the accomplishment of the purposes or objects for which the appro- 
priation sought to be charged was made. 

The purpose of the provision here proposed to be inserted in con- 
struction contracts is to require contractors to furnish the Department 
of Labor certain statistics relative to number of persons on pay rolls, 
the aggregate amount of such pay rolls, the man-hours worked, and 
the total expenditures for material. Provisions of this character— 
involving accounting requirements and uncertain expense incident 
thereto—may and in some instances do tend to restrict competition 
and to increase bid prices. In contracting for the performance of 
Government work and for the furnishing of Government supplies it 
long has been recognized that a primary factor of economy is the 
elimination of restrictions and uncertainties attaching to the fulfill- 
ment of Government contracts, which conditions justify prospective 
bidders in submitting “safe” bids. As may be noted from the fore- 
going, the recognition of this fact was one of the controlling factors 
instrumental in bringing about the establishment of the Interdepart- 
mental Board of Contracts and Adjustments, one of the principal 
functions of which—as defined in the Budget circular of November 
22, 1921, swpra, creating said Board—was to make the necessary 
changes in contract forms to “eliminate those uncertainties of con- 
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struction and hazards to be assumed by the contractor which have 
hitherto operated to increase the cost of Government work and 
supplies.” 

While the provision sought to be incorporated in this instance has 
for its purpose the securing of statistical data, some of which may be 
required by law to be compiled by an agency of the Government— 
with the cooperation of other agencies of the Government—the 
method here sought to be employed in securing such data has not been 
prescribed by law; and since the employment of such means might— 
and in at least one instance did—tend to restrict competition in con- 
flict with the purpose of section 3709, Revised Statutes, and to im- 
pose an increased burden—in contravention of section 3678, Revised 
Statutes—on the appropriations under authority of which the con- 
struction contracts are made, the employment of such means is not 
authorized. 

As the data sought to be obtained by the use of the provision in 
question is for an authorized use by the Government, and since it 
has been represented that bidders generally do not object to furnish- 
ing such data, this office is not required to interpose objection to a 
procedure under which Government contractors are requested—but 
not required—to furnish the desired monthly reports to the De- 
partment of Labor. It must be understood, however, that there exists 


no lawful authority for the rejection of a low and otherwise satis- 
factory bid because of refusal to comply with such request. 
The questions raised in your submission are answered accordingly. 


(A-92440) 


CONTRACTS—MISTAKES—BIDS—BIDDER’S ‘NEGLIGENCE AND ALLE- 
GATION OF NOTICE OF ERROR PRIOR TO AWARD 


The date of issuance of a purchase order, where contract award has previously 
been made, does not establish that date as the date of award in determin- 
ing whether a bidder’s mistake was alleged prior to award, and where the 
mistake was due solely to the bidder’s negligence, and not induced by, or in 
any way contributed to by the Government, there is no authority for pay- 
ment of any amount in addition to the bid price. 


Acting Comptroller General Elliott to the Contractors Materials Co., March 8, 
1938: 

Your letter of February 7, 1938, requests review of settlement No. 
0699747, dated February 4, 1938, which disallowed your claim for 
$327.03 alleged to be due by reason of error in bid on certain material 
furnished the Works Progress Administration at LaSalle, Ill., under 
contract No. ER-Tps-54-16032, dated June 19, 1936. 
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It appears that by invitation No. 9161, dated June 11, 1936, the 
State Procurement Office, Treasury Department, Chicago, Ill., adver- 
tised for bids on certain building materials as described in the invi- 
tation, bids to be opened June 19, 1936. Your bid in the amount of 
$2,530 was accepted on June 19, 1936, and the performance bond exe- 
cuted thereafter referred to the contract as of that date. By letter 
of June 23, 1936, you alleged that an error of $327.03 had been made 
in your bid, in that you had not included therein the welded wire 
fabric and requested permission to withdraw your bid. The con- 
tracting officer by letter of June 25, 1936, refused the request and 
advised that you should proceed with delivery of the material. He 
further advised that you would be permitted to file claim for any 
additional amount believed to be due. The material was delivered, 
the bid price therefor paid and your claim for the additional amount 
of $321.03 was disallowed. 

You state in your letter that on June 19, 1936, you discovered that 
you had made an error and that “on June 22 I called in person at 
the office of the W. P. A. in Chicago and notified them of my error, 
and this was prior to your acceptance of my offer which was made 
on July 3.” With respect to the date of acceptance the contracting 
officer has advised that your bid was actually accepted June 19, 1936, 
and it appears that the date, July 3, to which you refer as date of 
acceptance, was the date the purchase order was issued. Such pur- 


chase order has no bearing on the acceptance date, the purpose of the 
order being merely to furnish you with proper shipping instructions, 
etc. 
The Standard Government Instructions to Bidders to which your 
attention was invited by the invitation for bids, provided in para- 
graphs 14 and 19 as follows: 


14. Withdrawal of bids —Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

19. Brrors in bid.—Bidders or their authorized agents are expected to exam- 
ine the maps, drawings, specifications, circulars, schedule, and all other instruc-~ 
tions pertaining to the work, which will be open to their inspection. Failure 
to do so will be at the bidder’s own risk, and he can not secure relief on the 
plea of error in the bid. In case of error in the extension of prices the unit 
price will govern, 


The material upon which bids were requested is described in the 
invitation as follows: 


Furnish all concrete reinforcement bars, slab spacers, beam saddles, chairs, 
and welded wire fabric for LaSalle-Peru Township High School Stadium and 
Football Field. 

Concrete reinforcement bars shall be in accordance with Federal Specification 
QQ-B-71, B-1, type B (deformed) grade 2 (intermediate billet steel). Welded 
wire fabric concrete reinforcement shall be in accordance with the American 
Society for Testing Materials “standard specifications for cold drawn steel wire 
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for concrete reinforcement.” ” $Shapes, sizes, lengths, and bendings shall be as 
shown on drawings * * *, 


and the following appears opposite your inserted bid price of $2,530: 


Total for furnishing reinforcement bars and welded wire fabric as called 
for on the above mentioned drawings with the exceptions noted herein. 

Thus there can be no question but that the material desired was 
fully described in the invitation. There was no error apparent on 
the face of your bid and there is nothing in the record to indicate 
that the contracting officer before acceptance of your bid knew that 
a mistake had been made by you. If you made a mistake in sub- 
mitting your bid, such a mistake was due solely to your own negli- 
gence, the mistake not being induced by, or in any way contributed 
to by the Government. See American Water Softener Co. vy. United 
States, 50 Ct. Cls. 209. You were cautioned in the instructions to 
bidders, supra, that you could not secure relief on account of your 
failure to examine the specifications. 

The acceptance on June 19, 1936, of your bid as submitted, con- 
summated a contract and fixed the rights and obligations of the 
parties thereto. The right vested in the Government to have per- 
formance strictly in accordance with its terms and no officer of the 
Government has authority to divest the Government of such vested 
right or to allow compensation for performance in excess of the 
amount agreed upon in the contract. See Brawley v. United States, 
96 U. S. 168; Simpson v. United States, 172 U. S. 372; Plumley v. 
United States, 226 U. 8S. 545; Pacific Hardware Co. vy. United States, 
49 Ct. Cls. 327; Bausch & Lomb Optical Co. vy. United States, 78 Ct. 
Cls. 584; United States v. American Sales Corporation, 27 Fed. (2nd) 
389, affirmed 32 id. 141, certiorari denied, 280 U. S. 574. 

The circumstance that the contracting officer required you to fur- 
nish the material in accordance with your’accepted bid and advised 
you of your right to file a claim for any additional compensation 
thought to be due could not give you a right to any amount in ad- 
dition to the contract price. See American Water Softener Co. case, 
supra. In making delivery you did no more than you were obli- 
gated to do under your accepted bid and inasmuch as you have been 
paid the contract price, nothing further is due you. Willard, Suther- 
land Co. v. United States, 262 U. S. 489. 

Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, and since the bid price has 
been paid for the material delivered, there is no legal basis for pay- 
ment of any amount in addition thereto. See 17 Comp. Gen. 452, and 
decisions there cited. See, also, 17 Comp. Gen. 456; id. 546; id. 560; 
id. 598; id. 599. 

Accordingly, the disallowance must be and is sustained. 
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(A-92769) 


TRAVELING EXPENSES—TRAVEL BETWEEN TEMPORARY PLACE OF 
ABODE AND PLACE OF TEMPORARY DUTY—SUBSISTENCE v. TRANS- 
PORTATION EXPENSE 


Whether the travel of employees of the Bureau of Air Commerce between tem- 
porary places of abode and airports at which engaged in the performance 
of temporary duty involves an expense incident to subsistence or to 
transportation is for determination upon the facts in each case, but, gen- 
erally, if an airport is so situated with relation to the city it serves as to 
be reached within a reasonable time only by « special conveyance, as dis- 
tinguished from a public conveyance, and there are no living accommoda- 
tions for transients reasonably near the airport the costs of daily travel 
to and from the airport while on temporary duty may be regarded as trans- 
portation expenses and reimbursed as such. 16 Comp. Gen. 562, amplified. 


Acting Comptroller General Elliott to the Secretary of Commerce, March 8, 
1938: 


. 


Your letter of February 18, 1938, is as follows: 


I wish to mention the matter of your decision appearing in 16—-CG-582, 
which has to do with the payment of transportation charges between tem- 
porary domicile of an employee of the Government and temporary post of duty 
at airports, ete., wherein you have held that, if the regular employees of the 
airport bear the expense of transporting themselves from their homes to their 
regular posts of duty, then the employees of the Government on temporary 
duty at such airport shall pay from their per diem allowances the cost of trans- 
portation between temporary domicile and temporary post of duty. 

It might properly be assumed that the provision of the Standardized Travel 
Regulations cited by you as follows: 


“Where the nature and location of the work where temporarily stationed are 
such that meals and lodging cannot be procured there, and the daily travel 
required to procure subsistence at the nearest available place is not such as 
made by the public generally for that purpose, nor performed for the personal 
convenience of the traveler, the expense thereof will be considered as necessary 
transportation not incidental to subsistence. A full statement of the necessity 
for such daily travel should accompany the expense account.” 


in its reference to “the public generally” is to be taken as having application 
to the “traveling” public rather than to that part of the public represented 
by those who are going about the performance of their daily routine in the 
regular and permanent locality of their employment and of their abode, such 
as the “regular employees of airport and airline operators.” 

Support for this assumption may be found in the fact that the Travel 
Regulations were prepared solely for the guidance of Government employees 
in travel status and for the control of the expense of travel; and it is not 
to be thought that in pointing to parallels using, as in this case, the “public 
generally” for comparison with the Government-employed traveler, they would 
have in mind comparison of the “static” general public with the moving 
(traveling) Government employee, whose respective circumstances are in no 
sense parallel. A comparison of the regular employees of the airport, moving 
in their respective localities between place of permanent abode and place of 
regular employment, with the employees of the Government who, daily, at 
their headquarters, go from their homes to the office where regularly employed 
would be entirely proper, but using the circumstances of these daily movements 
of the former group as a yard stick with which to measure the movements 
of itinerants between place of temporary duty and place of temporary abode 
seems to involve some departure from the usual bases for comparisons. In 
other words, there seems to be here a basis not for comparison but rather for 
contrast, since the two cases are not similar but clearly dissimilar. Those 
persons whose place of regular employment is the airport may elect to take 
up residence within the immediate vicinity of the port, or they may prefer to 
live at a distance therefrom and use their personal automobiles in getting 
to and from the place where they are employed. The traveler whose duty 
requires that he be at the airport for a few days at a time has open to him 
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no such alternative but must quarter himself where suitable quarters for 
transients are available and make use of such adequate transportation facilities 
as are at hand. 

I would request that, after giving consideration to the theory advanced in 
the foregoing, you consider the following recitation of the circumstances sur- 
rounding the travel duty of certain employees of this Department. 

We have working under the direction of the Bureau of Air Commerce a con- 
siderable number of aeronautical inspectors, engineering inspectors, airline 
inspectors, factory inspectors, and patrol pilots, whose duty is largely performed . 
at airports and airplane factories and requires that they be at one airport 
or factory for periods of from one day to one week or more, followed by a 
move on to another airport or factory, thus in a cycle working their respective 
itineraries periodically throughout each year. 

These airports and factories are with few exceptions located in the outlying 
districts of large cities. At not more than a half dozen of the several hundred 
airports and factories regularly visited for short periods by these employees 
are there conveniently located adequate and reasonable accommodations for 
lodging. It is, therefore, necessary that these employees during the period of 
their temporary duty at a given airport or factory lodge themselves at a hotel 
in the adjacent city and transport themselves between such lodgings and airport 
or factory. For reasons which appear below, in most instances taxicabs must 
be considered as the only available means of transportation. Even with the 
exercise of proper economies, it is scarcely possible for an itinerant to provide 
for himself decent lodging and meals in these large centers of population 
at a sum well within the maximum per diem allowance of $5.00, so that when, 
as in the case of these employees, it is necessary that the per diem allowance 
cover also the expense of transportation between temporary domicile and 
temporary post of duty, which expense runs anywhere from one dollar to two 
dollars per one-way trip, the employee is forced to the necessity of making a 
choice between relinquishing his right to decent living or accepting a loss 
equivalent to a substantial reduction in his salary. 

These men are trained to expertness in a highly specialized field, and it is 
not easy to replace one, when for any reason his services are lost to the 
Government. Because of their knowledge and experience and the fact that the 
available number of men so equipped is quite limited, their services are some- 
what in demand in the industry and unless we can make their positions suffi- 
ciently attractive to them, we will suffer losses through resignation to an 
extent which will beyond question cripple the service to the public which is 
demanded of us. The losses to these men as a result of your decision cited 
herein are quite heavy; in fact, more than we may expect some of them to bear 
and still retain their positions. These expensive trips by taxicab between posts 
‘of duty and domicile are not made because on the one hand the employee has 
a preference for lodging himself in hotels located in the heart of the city, or 
on the other hand because he has a preference for taxicabs over busses or 
streetcars, but because on the one hand, as shown above, there are no adequate 
lodging facilities located in the vicinity of the airport and, on the other hand, 
because there are available no adequate means of transportation other than 
taxicab. During the past several years, the pressure of work on these men 
has been so great that they have been called upon to put in a large amount 
of overtime in an effort to keep abreast of the demands on them and they 
have cheerfully responded to this call. You may be assured of this, that it 
may be taken as the rule and not the exception that given the opportunity to 
choose between comfortable lodging within stepping distance of the point of 
completion of their daily work and finding such lodging in the city at the end 
of a long trip by taxicab, bus, trolley, or any means of transportation, they 
would, almost without exception, choose the former. They have given and 
still do give very liberally of their own time in their sincere effort to uphold 
the interests of the Government, but unless they can be relieved of this loss 
imposed upon them throngh the necessity for bearing the cost of their trans- 
portation between temporary domicile and temporary post of duty, we will lose 
the services of more of them than we can well afford to lose. 

At certain points there are available transportation facilities in the form of bus 
and trolley lines which usually, by devious and winding routes, eventually find 
their way either to the airport or to a point somewhere in its general neighbor- 
hood. Even where such facilities are available, it is felt that these employees 
shou'd not be required to make use of them for the reasons that they represent 
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a loss of considerable time to the men in getting to and from their duty post, 
and further, because in practically all cases the men are required to carry a 
portable typewriter and a heavy case containing specifications, regulations, blank 
forms, etc., and the case averages in weight about twenty-two pounds and it is 
deemed unreasonable to expect them to carry this load for a distance which 
may vary from a city block to a country mile at each end of the trip at both ends 
of the day. In addition to the items of luggage named it frequently is necessary 
for them also to carry with them flying clothes and parachute. 

Furthermore, with respect to many of these trips between domicile and post 
of duty, it may be stated that they begin as “departure” trips entitling the 
traveler without question to taxi fare to point of anticipated departure; the 
employee's plans in the morning contemplate his leaving the point for the next 
point on his itinerary; he accordingly checks out of his hotel, carries with him 
all of his personal baggage as well as his typewriter, brief case, flying clothes, 
parachute, and other official impedimenta and proceeds by taxicab to the air- 
port, but on arriving there, he learns that weather conditions have arisen 
which make it impossible for him to- depart; or through some unpredictable 
difficulty encountered during the day, he is unable to do that which prior to 
departing from the hotel in the morning he had expected to do before moving 
on to his next post of duty, and as a result of one or the other of these circum- 
stances, he is required to remain over another day and thus is obliged to return 
to the hotel with all of his luggage, so that what began as a “departure” trip 
ended, through no fault of the traveler, in a “duty” trip. With respect, par- 
ticularly, to patrol pilots, this situation may repeat itself daily over a period of 
several days. 

The fares by taxi between airports and hotels at the points where situations 
such as outlined herein may be expected to arise range from $1.00 to $2.50 or 
more per one-way trip, which is indicative of the extent of the financial burden 
which these employees have had to assume under the ruling now in effect. 

Realizing as I do, your purpose to base your decisions on reason, equity, and 
the true intent of Congress, I cannot but feel that facts such as those set forth 
herein were not before you when you reached your decision above cited, and 
I most earnestly request that you review the subject in the light of this presenta- 
tion and advise me whether the employees of the Bureau of Air Commerce 
mentioned herein are subject to the requirement that they pay from their sub- 
sistence allowance the cost of transporting themselves from points of temporary 
domicile to points of temporary duty. 

I will greatly appreciate your early response to this inquiry. 


The decision to which you refer, to the Chairman of the Inter- 
state Commerce Commission, held in part as follows: 


While it is stated in the portion of the memorandum above quoted that em- 
ployees of airport and airline operators are usually furnished with trans- 
portation to and from their places of lodging by private transportation facilities 
of their employers it is apparent from such statement that transportation is 
not furnished in all cases. Under paragraph 8 (b) of the Travel Regulations, 
supra, it is required that a full statement of the necessity for such daily 
travel should accompany the expense account in each instance. From that 
requirement it will be appreciated that no general rule can be established for 
application to all travel between airports and places at which living accom- 
modations can be secured. Each case must be controlled by the particular 
facts therein involved. A reasonable application of the Travel Regulations, 
supra, to the class of cases here involved, would require that the travel of the 
employees be considered as.incidental to subsistence where the regular em- 
ployees of airport and airline operators who live in the nearest city usually 
provide for their own transportation between their place of duty and place of 
abode; otherwise, as incidental to transportation, and, therefore, reimbursable 
as such. Hence, in all claims of this character, when travel expense is claimed 
as incidental to transportation as distinguished from subsistence, the voucher 
must contain a full statement of the facts involved so as to show beyond doubt 
that the claimed expenses are within paragraph 8 (b) of the Travel Regula- 
tions and the rule stated in 3 Comp. Gen. 284, supra. Compare A-56885, dated 
August 25, 1984, * * * 


















714 


The decision was reconsidered by this Office under date of May 29, 
1937, based on a submission from the Chairman of the Interstate 
Commerce Commission dated April 2, 1937, in which he presented the 
conditions of employment of the employees in question in a somewhat 
similar light as that presented in your instant letter. He mentions a 
number of cities where living accommodations can be secured near the 
airport or at a place from which the work can be reached by a local 
transit company, viz, Boston, Mass.; Kansas City, Mo.; New York, 
N. Y.; Oklahoma City, Okla.; Salt Lake City, Utah; and St. Peters- 
burg, Fla.; also a number of cities where living accommodations may 
not be secured near the airports which are accessible only by means of 
special conveyance, viz, St. Paul, Minn.; Burbank, Calif.; Casper, 
Wyo.; El Paso, Tex.; St. Louis, Mo.; Monroe, La.; Pittsburgh, Pa.; 
and Miami, Fla. He also mentions the special conditions at Chicago. 
All of this is mentioned to show primarily, as stated in the decision 
of December 8, 1936, that no general rule can be established for ap- 
plication to all travel between airports and places at which living 
accommodations can be secured, but each case must be controlled 
by the particular facts therein involved. 

Your protest against the decision of this Office appears to be 
directed primarily to the following portion: 


* * * 
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A reasonable application of the Travel Regulations, supra to the 
class of cases here involved, would require that the travel of the employees 
be considered as incidental to subsistence where the regular employees of air- 
port and airline operators who live in the nearest city usually provide for 
their own transportation between their place of duty and place of abode; 


otherwise, as incidental to transportation, and, therefore, reimbursable as 
gach, .* © .* 





This office is in agreement that the employees referred to in your 
letter should not be required to bear the expense of actual transpor- 
tation in going to and from airports which are so situated with 
relation to the cities they serve as not to be reasonably accessible by 
public conveyance. There is nothing in the law or the regulations 
controlling reimbursement of travel expenses to Federal employees 
requiring employees to pay out of their subsistence allowance large 
taxicab fares to enable them to arrive daily at airports for temporary 
duty particularly if such fares properly may be considered as trans- 
portation expenses, and the decisions of this Office should not be 
understood as so intending. The location of airports at many places 
and the absence of public conveyances to and from the cities they 
serve are too well known not to justify the conclusion that in some 
instances the cost of going to and from the airports should be re- 
garded as items of transportation, and not items of subsistence. But 
as previously stated it seems impracticable to state a general rule 
applicable in all cases. It is believed, however, as a help in determin- 
ing whether a particular item in a travel expense account is trans- 
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portation or subsistence, the general rule may be stated that if the 
airport is so situated with relation to the city or community it serves 
as to be reached within a reasonable time only by a special convey- 
vance as distinguished from a public conveyance, and there are no 
living accommodations for transients reasonably near the airports, 
that the costs of daily travel to and from the airports while on 
temporary duty may be regarded as transportation expenses and re- 
imbursed as such. 

It would be helpful to this office in the audit and payment of 
claims of this character if there were furnished a joint comprehen- 
sive statement of the several administrative offices concerned show- 
ing the location of the airports with relation to the cities or com- 
munities they serve, the conditions as to living accommodations for 
transients in the vicinity of the airports and facts relative to the 
availability of public transportation. Otherwise the facts in each 
case must appear in connection with the voucher in which claim is 
made for transportation expenses which are presented for audit or 
payment. 

The question you present is answered accordingly, and the decision 
16 Comp. Gen. 562, is amplified as herein indicated. 


(A-92947) 


CLASSIFICATION—ALLOCATION DOWNWARD OF POSITION TRANS- 
FERRED FROM FIELD TO DEPARTMENTAL SERVICE—APPLICABILITY 
OF BROOKHART ACT SAVING CLAUSE 


Where positions and their incumbents are transferred from the fleld to the 
departmental service and are allocated by the Civil Service Commission in 
a grade lower than that in which they had been administratively allocated 
before the transfer, the incumbents may not be paid a rate in excess of the 
maximum for the lower grade, the saving proviso in section 4 of the Classi- 
fication Act of 1923, as amended by the Brookhart Salary Act of July 3, 
1930, being applicable only to reallocation by the Civil Service Commission 
on its own motion of allocations theretofore approved by it. 


Acting Comptroller General Elliott to the Attorney General, March 8, 1938: 


There has been received from the Administrative Assistant to the 
Attorney General a letter dated January 24, 1938, as follows: 


Reference is made to notice of exception dated December 23, 1987, on voucher 
No. 390286 of the September 1937 accounts of G. F. Allen, disbursing officer, 
symbol No. 103-100. 


. * * “ * * + 


With reference to exceptions in the case of James S. Egan and W. H. D. 
Lester, the following is submitted. The original notice of exception dated 
November 15, 1937, reads “an employee whose position is reallocated to a lower 
grade is required to be paid at a salary rate within the grade.” The second 
notice of exception dated December 28, 1937, reads: 

“As the allocation of the poritions to C. A. F.-13 represents the original 
allocation of the positions by the Civil Service Commission, the employees are 
not entitled to the benefits of the savings provision of Section 4 of the original 
Classification Act and in the absence of administrative approval of higher 
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salary rates in the grade the employees are only entitled to receive $5,600 per 
annum, the first step in the salary range provided for grade C. A. F.-13.” 

In order that this letter may show the complete record in the case, the reply 
to exception dated November 23, 1937, is repeated below: 

“An examination of the pay roll in question shows that Messrs. Egan and 
Lester were transferred from the field roll to the departmental roll effective 
August 16, 1987, to the same position, grade, and salary. The approval of the 
Attorney General was dated August 7, 1937. Effective August 23, 1937, the 
position of inspector in each case was reallocated by the Civil Service Commis- 
sion to grade C. A. F.-13 instead of grade C. A. F.-14. Inasmuch as both 
inspectors had formerly received $7,000 per annuum in-grade C, A. F.-14, they 
were paid on this pay roll at the rate of $7,000 in grade C. A. F.-13. It is the 
payment at $7,000 in grade C. A. F.-13 to which the Audit Division of the 
General Accounting Office takes exception. 

“The Brookhart Act (act of July 3, 1930, sec. 4: 46 Stat. 1005; U. S. Code, 
title 5, sec. 673 (b)), while authorizing the Personnel Classification Board—the 
functions of which have since been taken over by the Civil Service Commission— 
to change the allocation of positions whenever, in its opinion, the facts warrant, 
contains a proviso as follows: 

“*That in all cases where the Board shall change the allocation of a posi- 
tion to a lower grade, the rate of pay fixed for such position prior to such 
change may be continued for so long as the position is held by the incumbent 
then occupying it.’ 

“In decision of March 17, 1932 (11 Comp. Gen. 352) it was stated that the 
saving clause, supra, is personal to an employee and remains applicable only 
so long as the employee remains in the same position having the same duties 
and responsibilities. 

“In decision of November 9, 1929 (9 Comp. Gen. 194-5), it was stated that 
since the reallocation of a position is not generally the result of any inefficiency 
or fault on the part of the particular employee, but. is on the assumption that 
an error was made originally in the allocation of the position, there would 
not necessarily be for application to reallocations downward the general rule 
applicable to reductions in salary, and furthermore, the attitude or legislative 
policy of the Congress appears to have been to save employees from unneces- 
sary loss of salary upon change in salary status beyond the control and without 
fault of the employees. 

“Attention is also invited to decision of August 19, 1929 (9 Comp. Gen. 80), 
involving the question of transfers from field to departmental service, which is 
applicable by inference to the present case inasmuch as the positions of in- 
spector were changed rather than transferred from field position to a depart- 
mental position, it having been determined jointly by the Civil Service Commis- 

‘sion and the Director of the Federal Bureau of Investigation that inspectors 

should be accredited to the seat of Government and should be carried on the 
departmental pay roll. (See voucher No. 323953, paid August 1937, accounts 
of G. F. Allen, symbol No. 103-100.) 

“In view of the above it appears that payment of salary in an amount in 
excess of the maximum of grade C. A. F.-13 is proper and the suspension should 
be removed.” 

An examination of several decisions of the Comptroller General fails to dis- 
close one applicable to the present case. Attention is invited to the fact that 
the decision in 9 Comp. Gen. 80 as modified by 15 id. 103 involves transfer of an 
employee from a pesition in the field service to another and different position 
in the departmental service and is therefore not applicable. It is also our 
view that the decisions in 15 Comp. Gen. 102 and 15 id. 797 are not applicable 
inasmuch as they involve transfers from emergency to regular positions. 

The decision in 11 Comp. Gen. 352 is likewise not applicable, inasmuch as it 
involyes transfer wholly within the field service. In this decision it was stated 
that the Personnel Classification Board, has no jurisdiction over the field 
service; that the action taken in this case by the administrative office shows 
not the reallocation of the same position to a lower grade, but the creation of a 
different position with different duties and responsibilities. It was also held 
in that decision that the basis for the saving clause (section 4 of the Classifica- 
tion Act of 1923 as amended by the Brookhart Act) was the joint jurisdiction of 
the administrative office and the Personnel Classification Board. 

Section 2 of the Brookhart Act provides that the heads of the departments 
are authorized and directed to adjust the compensation of certain civilian 





a eS eS oe 


—_—S 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 717 


positions in the field service to correspond so far as may be practicable to the 
rates established by the original act. 

In several decisions of the Comptroller General the term “so far as may be 
practicable” was defined as being mandatory. Thus, the Congress.has given to 
the heads of the several departments and establishments somewhat similar 
authority to that given to the Personnel Classification Board, the duties of which 
have been taken over by the Civil Service Commission. The result is that the 
heads of the departments are directed by statutory authority to allocate posi- 
tions in the field to grades comparable with those in the departmental service. 
In a decision, 14 Comp. Gen. 184, it was held “there is no authority or juris- 
diction for any difference in the rule in this respect between the departmental 
service and the field service.” In this decision it was held that the initial 
salary rates of new appointees in the field service must be at the minimum 
salary rate of the appropriate grade to which allocated by the head of the 
department. 

In a decision (14 Comp. Gen. 763) it was held mandatory to show classifica- 
tion grades on field pay-rolls. It seems to follow from these decisions that 
your office has treated adjustments of salaries in the field service as allocations 
under the Classification Act. 

Pursuant to such authority the Attorney General allocated the positions 
herein involved to grade Caf-—14. These positions were, by agreement with the 
Civil Service Commission, transferred from the field roll to the seat of Govern- 
ment roll. It may be pointed out that no changes were made either in the person- 
nel or in the duties of those positions. The personnel remained the same and the 
duties the same. The only difference involved was the fiscal transfer from the 
field allotment to the departmental allotment. Simultaneously the Civil Service 
Commission reallocated both positions to grade Caf-13 instead of grade Caf-14. 

Inasmuch as the transfer of the two positions in question from the field to 
the departmental service was not a change of duties or of personnel, but merely 
a fiscal adjustment, it is the view of this department that both employees are 
entitled to the benefit of the savings provision of section 4, supra. 

Attention is directed to the fact that the proviso contained in section 4 of 
the Brookhart Act, quoted above, refers to any change of allocation made by 
the Persounel Classification Board, irrespective of whether the first allocation 
was made by the Personnel Classification Board or by other lawful authority. 
It would seem, therefore, that the change of allocation involved in this case is 
within the saving clause of the Brookhart Act. 

In the event that the information contained herein is not deemed by the 
Accounting and Bookkeeping Division, General Accounting Office, sufficient to 
remove the exceptions, it is requested that the matter be submitted to the 
Comptroller General for consideration. 


There is involved in these cases the question whether the proviso 
in section 4 of the Classification Act of 1923, as amended by the 
Brookhart Salary Act of July 3, 1930, 46 Stat. 1005, saving employees 
from loss of salary upon reallocation of their positions downward in 
a lower grade is applicable to initial allocations of departmental 
positions by the Civil Service Commission after the positions and 
their incumbents have been transferred from the field to the depart- 
mental rolls. 

Sections 4 and 5 of the original Classification Act of 1923, ap- 
proved March 4, 1923, 42 Stat. 1489, provide, in part, as follows: 

Seo. 4. That after consultation with the board, and in accordance with a 
uniform procedure prescribed by it, the head of each department shall allocate 
all positions in his department in the District of Columbia to their appropriate 
grades in the compensation schedules and shall fix the rate of compensation 
of each employee thereunder, in accordance with the rules prescribed in sec- 
tion 6 herein. Such allocations shall be reviewed and may be revised by the 
board and shall become final upon their approval by said board. Whenever an 


existing position or a position hereafter created by law shall not fairly and 
reasonably be allocable to one of the grades of the several services described 
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in the compensation schedules, the board shall adopt for such position the 
range of compensation prescribed for a grade, or a class thereof, comparable 
therewith as to qualifications and duties. 


7 * * * 7 . * 

Sec. 5. That the compensation schedules shall apply only to civilian em- 
ployees in the departments within the District of Columbia * * 

The Brookhart Salary Act of July 3, 1930, swpra, made certain 
changes in the salary rates for some of the grades as theretofore 
fixed under the Classification Act of 1923, as amended, and, in sec- 
tion 4 thereof, provided: 

The Personnel Classification Board shall have authority to ascertain cur- 
rently the facts as to the duties and responsibilities of any such position and 
to review and, subject to the President’s approval, to change the allocation 
thereof whenever, in its opinion, the facts warrant: Provided, That such review 
and change shall be made only after consultation with the heads of the depart- 
ments concerned and after affording all incumbents of positions affected an 
opportunity to be heard, of which hearing a permanent written record shall be 
made and kept, including all testimony taken: Provided further, That in all 
eases where the board shall change the allocation of a position to a lower grade 


the rate of pay fixed for such position prior to such change may be continued 
so long as the position is held by the incumbent then occupying it. 


Section 2 of the Brookhart Salary Act is as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized and directed to adjust the compensation of certain civilian 
positions in the field services, the compensation of which was adjusted by the act 
of December 6, 1924 (43 Stat. 604), to correspond, so far as may be practicable, 
to the rates established by the act of May 28, 1928 (U. 8S. C., Supp. 38, title 5, 
sec. 673), and by this act for positions in the departmental services in the 
District of Columbia: Provided. That the terms of this act shall apply to em- 
ployees carried under group 4—B, including drafting groups, in the schedule of 
wages for civil employees under the Naval Establishment, notwithstanding the 
fact that the compensation of such employees was not adjusted by the act of 
December 6, 1924 (43 Stat. 604), or the act of May 28, 1928 (U. 8. C., Supp. 38, 
title 5, sec. 673). 

It will be noted that this provision, relating only to the field 
service, is the only provision in said act relating to the field service 
and that the only provisions in the preceding act relating to the 
field service are section 5 of the act of March 4, 1923, 42 Stat. 1490, 
providing for a survey, etc., with a view to a subsequent fixing by the 
Congress of salary schedules therefor ; section 2 of the act of May 28, 
1928, providing for a further survey, etc., and section 3 of the same 
authorizing the heads of departments and establishments to make 
adjustments in the compensation of certain classes of employees in 
the field service. 

The Congress has never provided for a classification of positions 
in the field service pursuant to the surveys authorized by the acts of 
1923 and 1928. Neither has it extended the provisions of the Classi- 
fication Act, as amended, to the field service other than to provide 
that the compensation adjustments authorized under section 3 of the 
1928 act and the compensation adjustments authorized and directed 


under section 2 of the 1930 act shall be such that the rates admin- 
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istratively fixed thereunder shall “correspond, so far as may be 
practicable, to the rates established by” the acts of 1928 and 1930 


“for positions in the departmental services in the District of 
Columbia.” 

Prior to the enactment of section 4 of the act of July 3, 1930, there 
was no authority in the Personnel Classification Board to review 
or revise allocations previously approved by it except upon applica- 
tion therefor either by the head of the department or establishment 
concerned or by the employee. See 8 Comp. Gen. 301 and authorities 
therein cited. See also 8 Comp. Gen. 551. The sole purpose of said 
section was to give to the Board (now the Civil Service Commission ) 
this additional authority subject to the restrictions therein pre- 
scribed. Hence, the saving proviso relates only to reallocation by 
the Civil Service Commission on its own motion of allocations there- 
tofore approved by it. None of the decisions of this office cited in 
the above-quoted letter has any direct bearing on this question except 
11 Comp. Gen. 352, involving administrative action in reallocating a 
field position. In that decision it was stated: 


Section 4 of the original classification act, and as amended, prescribes a 
procedure incident to the allocation and reallocation of positions for the guid- 
ance of the Personnel Classification Board, which has jurisdiction only in the 
departmental service in the District of Columbia. Hence, the saving clause in 
the proviso to the section can have no application to employees in positions the 
allocation of which is not subject to approval by the Personnel Classification 
Board. The basis for the saving clause was the joint jurisdiction of the admin- 
istrative office and the Personnel Classification Board in the allocation and 
reallocation of positions in the departmental service and to prevent reduction in 
the salary rates of employees remaining in the same position by the final action 
of an agency outside the administrative office in which the employee is serving. 
As to the field service, where the allocation and reallocation of positions, pur- 
suant to the principles of classification, are exclusively an administrative matter, 
there is not present the conditions which prompted the enactment of the saving 
clause in question. 


Also, in decision of December 2, 1937, 17 Comp. Gen. 460, 461, 
involving an initial allocation by the Civil Service Commission of a 
position not previously required to be classified, it was stated : 


Section 4 of the original Classification Act provides the general procedure for 
the allocation and reallocation of positions in the District of Columbia subject 
to the act. Section 4 of the Brookhart Salary Act was enacted to provide a 
procedure whereby the Personnel Classification Board, now the Civil Service 
Commission, might review and revise on its own motion allocations theretofore 
made pursuant to the Classification Act, as amended. Hence, the saving clause 
in the latter provision relates only to the review of allocations of positions 
which had originally been classified pursuant to the act, not to original alloca- 
tions of positions, the salaries of which previously had not been required to be 
fixed, and which had not been fixed, pursuant to the act. Section 4 of the origi- 
nal Classification Act is for application in the original action of an administra- 
tive office and the Civil Service Commission in classifying a position. 

In order that an employee may be entitled to continue to receive a salary rate 
in excess of the maximum rate of the grade in which his position has been 
finally allocated by the Civil Service Commission, pursuant to the proviso to said 
section 4 of the Brookhart Salary Act, the higher salary previously paid must 
have been fixed pursuant to an allocation of the same position as finally 
approved by the Civil Service Commission, 
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In the instant cases the action of the Civil Service Commission on 
August 23, 1937, in approving the allocation of the positions in grade 
CAF-13 with salary range from $5,600 to $6,400 per annum was the 
initial action of the Commission and there is applicable not the provi- 
sions of section 4 of the Brookhart Salary Act, including the saving 
clause in question, but the provisions of section 4 of the original 
Classification Act applicable to all initial allocations of departmental 
positions. It must be concluded, therefore, that the payment of the 
salary rate of $7,000 per annum, the rate received by these employees 
when the positions were on the field roll, is not now authorized. 

However, the audit action was erroneous to the extent that it was 
based upon the assumption that payment of salaries to the two 
employees could not exceed $5,600 per annum, the minimum rate of 
grade CAF-13. It has been held in such cases to be within the dis- 
cretion of the administrative office to fix any salary rate in the lower 
grade. 15 Comp. Gen. 102; id. 797; 17 id. 461, 462. Hence, payment 
at the rate of $6,400 per annum in each of these cases is authorized. 

Furthermore, since no decision heretofore rendered by this Office 
covered specifically the question here presented and in view of all 
the facts and circumstances appearing, including the fact that the 
transfer of these employees from a field service status to a depart- 
mental status could have been delayed until the present time, the 


reduced salary rate of $6,400 per annum under the transfer may be 
regarded as effective at the beginning of the present pay period, that 
is, March 1, 1938. 

The audit action will be revised accordingly. 


( A-90308 ) 


BLOOD TRANSFUSIONS—SALARIED CIVILIAN EMPLOYEE DONORS— 
REPORTING TO THE CONGRESS FOR PAYMENT UNDER ACT, APRIL 
10, 1928 


The furnishing of blood for transfusion to a patient of a Veterans’ Administra- 
tion Facility, by a salaried civilian employee of the Federal Government with 
full knowledge that under the law and regulations of the Veterans’ Admin- 
istration she was not entitled to payment therefor, does not involve a matter 
containing such elements of legal liability or equity as would justify the 
General Accounting Office in making report thereof to the Congress under 
the act of April 10, 1928, 45 Stat. 413, with recommendation that additional 
compensation be paid for the services rendered. 


anne Se twa. General Elliott to the Administrator of Veterans’ Affairs, 


Your api of January 22, 1938, is as follows: 


Reference is made to your letter dated December 9, 1987 (A-90808) relative 
to a voucher covering the claim of Mae McDowell in the amount of $25.00 for 
services rendered on June 17, 1937, in submitting to a blood transfusion opera- 
tion for the benefit of Lawrence Hansen, C—1,558,353, Veterans’ Administration 
Facility, Wadsworth, Kansas, which voucher was submitted to your office, 
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administratively approved, with letter of this Administration dated July 30, 
1937, requesting that the claim be reported to the Congress under the act of 
April 10, 1928, 45 Stat. 413. 

It is noted that upon examination of the records in connection with the 
services rendered in this case, you find that the claim does not contain such 
elements of equity as to justify report thereof to the Congress under the Act 
of April 10, 1928. It is my earnest hope that you may find it to be not incon- 
sistent with established policies to reconsider this matter. 

While the pertinent facts concerning the circumstances under which the 
claimant, Mae McDowell, a salaried civilian employee of the Federal Govern- 
ment, was authorized by an officer of the Veterans’ Administration to furnish 
blood for transfusion in the case of the beneficiary, Lawrence Hansen, were 
adequately set forth in papers accompanying Miss McDowell’s claim, it may be 
well to briefly mention here certain aspects of the general problem in connec- 
tion with the procurement of suitable blood donors which distinguish this prob- 
lem from ordinary procurement matters, and which, in my opinion, warrant the 
submission of Miss McDowell’s claim and other claims which may arise as a 
result of use of Federal employees’ services as donors in emergency blood trans- 
fusion cases, to the Congress with recommendation that funds be appropriated 
from which payment may be made. 

Blood transfusion has become a well understood and firmly established ele- 
ment in the practice of medical science and hospitals generally, cognizant of 
the frequent incidence of cases in which transfusion is indicated, maintain lists 
of blood donors who may be called upon to furnish blood of the various types 
required. The hospitals operated by the Veterans’ Administration are no excep- 
tion to this general rule. In ordinary circumstances, it is possible to utilize the 
donors listed as being available but in some cases, particularly in the ex- 
sanguination induced by profuse hemorrhages, the circumstances may quite 
possibly be so emergent that the delay incident to the procurement of a suitable 
blood donor through the use of the list of approved donors would spell the 
difference between life and death. In such urgent circumstances the indication 
is to select a donor of the same blood group of the patient from station em- 
ployees and, if no employee who may legally be paid for services from the 
appropriation chargeable with expenses of blood transfusions is available, that 
fact may not administratively be permitted to interfere with the utilization of 
the services of an acceptable employee and, in fact, no employee stationed at 
hospitals operated by the Veterans’ Administration is ever urged or expected 
to decline to act as blood donor merely because payment for services cannot 
be made from the Veterans’ Administration appropriations. It is highly gratify- 
ing to me personally to know that, when called for in emergencies, Federal 
employees may be found who will volunteer their services as blood donors for 
patients in Veterans’ Administration facilities and thus make a substantial 
contribution to the preservation of human life, in the absence of legal provision 
for monetary compensation. Insofar as those Veterans’ Administration patients 
who are the beneficiaries in these emergency transfusion cases are concerned, I 
think there can be no question as to their legal entitlement to the service at 
Government expense. This being true, I cannot do other than believe that the 
claim of Miss McDowell does contain such elements of equity as to be deserving 
of the consideration of the Congress within the meaning of the Act of April 10, 
1928, 45 Stat. 413. 

I am, therefore, requesting that your decision of December 9, 1937, be re- 
viewed in the light of the foregoing and that I be informed as to the result of 
such review and whether similar claims which may arise in the future may 
properly be referred to your office for submission to the Congress under the 
cited statute. 


While review of disallowed claims should not be administratively 
requested except in the interest of the United States, 5 Comp. Gen. 
1058, 1059, it appears that the primary purpose of your request for 
review in this case is to present the general problem confronting the 
Veterans’ Administration in securing the services of suitable blood 
donors in emergency blood transfusion cases and to obtain informa- 
tion whether. in view of the situation set forth in your letter, similar 
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claims arising in the future may properly be referred to this office 
for consideration under the act of April 10, 1928, 45 Stat. 413. 

A clear understanding of the question presented requires that ref- 
erence be made to the statutes and to the decisions of this office causing 
claims of blood donors to be referred here for consideration under the 
statute cited. 

Section 1765, Revised Statutes, provides: 

No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the 
disbursement of public money, or for any other service or duty whatever, unless 
the same is authorized by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or compensation. 

It was held in decision of February 24, 1926, 5 Comp. Gen. 658, as 
stated in the syllabus: 

A blood transfusion operation involves on the part of the donor the rendering 
of a service rather than the sale of a commodity and the payment of a fee 
or compensation therefor to an enlisted man of the Navy or to any officer or 
employee of the Government whose salary, pay, or emoluments are fixed by law 
or regulation is prohibited by the provisions of section 1765, Revised Statutes. 
See, also, 5 Comp. Gen. 888, and A-2958, June 5, 1924, 34 MS. Comp. 
Gen. 151. 

Subsequently there was enacted the act of February 9, 1927, 44 
Stat. 1066, which provides: 

That any person in the Military Establishment, or who has been a member of 
the Military Establishment, who shall furnish blood from his or her veins for 
transfusion to the veins of a member or former member of the Military Estab- 
lishment who is a patient in a Government hospital, shall be entitled to be paid 
therefor such reasonable sum, not to exceed $50, as may be determined by the 
head of the hospital concerned, from public funds available for the operation 
of such hospital: Provided, That expenditures heretofore made to persons in 


Government service for blood furnished from his or her veins for transfusion to 


the veins of an official patient in a Government hospital are hereby authorized 
‘and validated. 


It is to be noted that by this legislation Congress did not declare 
that a blood transfusion operation does not involve on the part of the 
donor a rendering of service within the meaning of section 1765, 
Revised Statutes, but merely removed the prohibition against the pay- 
ment of extra compensation in a certain class of cases by expressly 
authorizing payment to any member or former member of the Mili- 
tary Establishment who shall furnish blood from his or her veins 
for transfusion to the veins of a member or former member of the 
Military Establishment. 

It appears that prior to the decision in 5 Comp. Gen. 658, the 
United States Veterans’ Bureau had been making payments to blood 
donors without regard to section 1765, Revised Statutes, and that 
upon receipt of notice of this decision several claims then pending in 
the Bureau were withheld from payment. After passage of the act of 
February 9, 1927, supra, the Director, United States Veterans’ Bu- 
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reau, submitted to this office for decision the question as to the proper 
construction to be placed upon the validating proviso of the act of 
February 9, 1927, with respect not only to payments that had already 
been made in contravention of section 1765, Revised Statutes, but 
with respect, also, to claims still pending in the Bureau. In disposing 
of the question therein presented, this office advised the Director in 
decision of August 9, 1928, A-23151, as follows: 

In this connection it might be mentioned, also, that under the act of April 
10, 1928, 45 Stat. 413, I am authorized to report to the Congress any claim or 
demand against the United States that cannot lawfully be adjusted by the use 
of an appropriation theretofore made and which contains such elements of legal 
liability or equity as to deserve consideration by the Congress. If, therefore, 
there should be presented to your bureau any of these blood transfusion claims 
for which no relief is provided under the act of February 9, 1927, and which 
cannot be considered as coming within the emergency treatment provision, supra, 
they should be transmitted to this office, with an administrative report and 
recommendation, for consideration as to whether they may be reported to the 
Congress under the said act of April 10, 1928. 

In accordance with the above-quoted paragraph, the Veterans’ 
Administration during the past several years has referred to this 
Office numerous claims of blood donors. It is apparent that under the 
act of April 10, 1928, I am not authorized to report to the Congress 
all claims against the United States that cannot lawfully be adjusted 
by the use of an appropriation but only claims that contain elements 
of legal liability or elements of legal equity. Accordingly, in deter- 
mining whether the claims of blood donors referred here by the Vet- 
erans’ Administration may properly be reported to Congress under 
the provisions of the act of April 10, 1928, certain definite principles 
or rules have been applied. These are: 

There is no element of legal liability in these claims since payment 
for such services would be in direct contravention of section 1765, 
Revised Statutes, and numerous decisions of this office. 

There is no element of equity within the meaning of the act of 
April 10, 1928, where the claimant submitted to the transfusion with 
notice, actual or implied, that he was not entitled to any additional 
compensation therefor. See A-55835, September 14, 1934; A-67700, 
April 16, 1936; A-66593, May 25, 1936; also, claim of Emmy A. 
Borg for submitting on September 14, 1936, to a blood transfusion 
operation for benefit of Lloyd M. Berryman, C-792,735, Veterans’ 
Administration Facility, Lincoln, Nebraska; and claim of John 
Nadjadi for submitting on October 7, 1937, to a blood transfusion 
operation for benefit of Beverly West, C-unknown, Veterans’ Ad- 
ministration Facility, Bronx, N. Y., for claims considered not prop- 
erly for reporting to Congress. Compare A-39001, November 3, 
1931; A-89347, November 21, 1931; and A-86490, July 2, 1937, for 


claims reported to Congress. 
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The record shows that the services of Miss McDowell for the blood 
transfusion operation were obtained with full knowledge of the fact 
that under the law and the regulations of the Veterans’ Administra- 
tion she was not entitled to payment for the services rendered. In 
the light of what has been said, it is apparent that her claim is not 
one containing such elements of legal liability or equity as would 
justify this office in reporting it to the Congress under the act of 
April 10, 1928, with the recommendation that it be paid. 

While this Office appreciates the problem confronting the Vet- 
erans’ Administration in obtaining the services of suitable blood 
donors and gives careful consideration to all claims referred here 
in accordance with A-23151, August 9, 1928, the situation giving 
rise to claims not coming within the purview of the act of February 
9, 1927, 44 Stat. 1066, is one primarily for the consideration of the 
Congress for corrective legislation rather than for an untenable lib- 
eral construction by this Office of the act of April 10, 1928. In this 
connection, see act of June 22, 1936, 49 Stat. 1601, specifically author- 
izing payments for blood transfusions in cases of enrollees in the 
Civilian Conservation Corps. 

You are advised accordingly. 


(A-91926) 


EQUIPMENT—EXCHANGES — DISPOSITION OF TRADE-IN VALU E— 
EMERGENCY RELIEF FUND ALLOTMENT TO DEPARTMENT OF 
AGRICULTURE 


Where old equipment is exchanged in partial payment for new, the trade-in 
allowance is required to be covered into the Treasury as a miscellaneous 
receipt in the absence of specific authority for such exchange, and the 
statutory provisions authorizing exchange of motor vehicles, etc., under 
Department of Agriculture appropriations may not be extended to funds 
allotted from the Emergency Relief Appropriation Act of 1935 for admin- 
istrative expenses to take care of additional work imposed upon the De- 
partment by the said act. 


Acting Comptroller General Elliott to the Secretary of Agriculture, March 9. 
1938: 


Your letter of January 6, 1938, is as follows: 


Reference is made to transfer and counter warrant No. 0692, dated April 26, 
1937, from your office, transferring the amount of $22 from the appropriation 
“001009—Emergency relief, agriculture, administrative expenses, to 
miscellaneous receipts “125160—Sale of scrap and salvaged materials.” 

This item of $22 represents the value of a used automobile generator, which 
was applied as a part-payment toward the purchase of a new one. The Soil 
Conservation Service of this Department, in crediting the appropriation in- 
volved with the value of the generator, relied upon the following provision in 
the Department’s Appropriation Act, which appears annually, and which for the 
fiseal years 1935, 1936, and 1937 is found at 48 Stat. 498, 49 id, 280, and 1456. 
(See also 5 U. 8. C. 547): 

“* * © That the Secretary of Agriculture may exchange motor propelled 
and horse-drawn vehicles, tractors, road equipment, and boats, and parts, acces- 
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sories, tires, or equipment thereof, in whole or in part payment for vehicles, 
tractors, road equipment, or boats, or parts, accessories, tires, or equipment of 
such vehicles, tractors, road equipment, or boats purchased by him * * *.” 

It is assumed that the action of your office in causing the amount of this ex- 
change to be deposited to the credit of miscellaneous reccipts was based upon 
the principle enunciated by you in 16 Comp. Gen. 241, to the effect that in the 
absence of specific statutory authority, no exchanges may be made under an 
appropriation. However, it is not believed that that decision is controlling in 
the instant case or in cases similar thereto, which involve exchanges by the 
Soil Conservation Service in connection with purchases with funds allocated to 
it from the Emergency Relief Appropriation Act of 1935 (49 Stat. 115). See- 
tion 5 of the act of April 27, 1935 (49 Stat. 164), creating the Soil Conservation 
Service, provides as follows: : 

“The Secretary of Agriculture shall establish an agency to be known as the 
Soil Conservation Service to exercise the powers conferred on him by this act 
and may utilize the organization heretofore established for the purpose of 
administering those provisions of sections 202 and 208 of the National Indus- 
trial Recovery Act which relate to the prevention of soil erosion together with 
such personnel thereof as the Secretary of Agriculture may determine, and all 
unexpended balances of funds heretofore allotted to said organization shall be 
available until June 30, 1937, and the Secretary of Agriculture shall assume all 
obligations incurred by said organization prior to transfer to the Department 
of Agriculture. Funds provided in H. J. Res. 117, ‘An act making appropria- 
tion for relief purposes’ (for soil erosion) shall be available for expenditure 
under the provisions of this act; and in order that there may be proper coordina- 
tion of erosion-control activities the Secretary of Agriculture may transfer to 
the agency created under this act such functions, funds, personnel, and prop- 
erty of other agencies in the Department of Agriculture as he may from time 
to time determine.” 

The Soil Conservation Service, in making exchanges in eonnection with pur- 
chases with the funds allocated from the Emergency Relief Act of 1935, has 
relied on the language above in the belief that such funds, being “for expendi- 
ture under the provisions of this Act,” became funds for the use of the Secre- 
tary in carrying out the act. Inasmuch as the Secretary has the authority to 
make exchanges of motor vehicles and their parts, it has been believed that this 
power extended to funds which are available for expenditure under the act 
which the Secretary is empowered to administer. 

The Department has also relied upon a letter of E. W. Bell, Chief, Audit 
Division, of the General Accounting Office, dated February 26, 1986. addressed 
to the Commissioner of Accounts and Deposits of the Treasury Department. 
A portion of that letter is quoted below: 

“By the act of April 27, 1935, 49 Stat. 164, the Congress created the Soil 
Conservation Service as a regular bureau or agency under the Department of 
Agriculture and in lieu of making new or additional appropriations for its 
operation reappropriated the unexpended balances of emergency funds previ- 
ously allotted under authority of the National Recovery Act, and provided, also, 
that certain funds provided by the Emergency Relief Appropriation Act of 1935 
should ‘be available for expenditure under this act.’ This specific enactment by 
the Congress reappropriating emergency funds for the Soil Conservation Service 
had the effect of removing said funds from the class for expenditure in the dis- 
cretion of the President and made them subject to the provisions of the act 
of April 27, 1935, the same as though they had been in the first instance specifi- 
cally appropriated to carry out the provisions of said act. Consequently, the 
funds so transferred to the Soil Conservation Service have ceased to be ‘emer- 
gency funds’ and have become ‘appropriations for the regular activities of the 
Government,’ within the meaning of Executive Order No, 7070.” 

It is accordingly requested that you give consideration to this matter with 
reference to the Transfer and Counter Warrant described above, as well as 
any other similar cases which have arisen, or which may be pending. 


Section 5 of the act of April 27, 1935, 49 Stat. 164, authorized the 
Secretary of Agriculture to utilize the organization theretofore estab- 
lished for the purpose of administering those provisions of sections 
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202 and 203 of the National Recovery Act, 48 Stat. 201, 202, relating 
to the prevention of soil erosion, and made available until June 30, 
1937, all unexpended balances of funds theretofore allotted to such 
organization; it further made funds provided for soil erosion in the 
Emergency Relief Appropriation Act of 1935, 49 Stat. 115, avail- 
able for expenditure under the provisions of the act, and authorized 
the Secretary of Agriculture to transfer to the agency, Soil Con- 
servation Service, created under the act “such functions, funds, per- 
sorinel, and property of other agencies in the Department of Agri- 
culture as he may from time to time determine.” 

The expenditure under voucher 171957, April 1936 accounts of 
W. F. Cramer, disbursing clerk, United State Treasury, State Dis- 
bursing Office, for an automobile generator was charged to the ap- 
propriation “Emergency relief, agriculture, administrative expenses, 
1935-87 [001009],” allotted by the President for administrative ex- 
penses to take care of the additional work imposed upon the Depart- 
ment of Agriculture by reason of the enactment of the Emergency 
Relief Appropriation Act of 1935, supra. The trade-in allowance for 
the used automobile generator was applied as a part payment and 
the amount thereof credited to the appropriation charged with the 
purchase. Whatever may be the status of the funds made available 
for the purposes of the act of April 27, 1935, supra, the funds here 
involved had their origin in the appropriation provided by the 
Emergency Relief Appropriation Act of 1935, supra, and were allo- 
cated for administrative expenses of the Department in connection 
with additional work imposed upon it by reason of said Emergency 
Relief Appropriation Act rather than for the specific purposes of the 
Soil Conservation Service. 

The Emergency Relief Appropriation Act of 1935, supra, con- 
tains no authority for the exchange of used automotive parts or 
equipment in part payment for new, the only specific provision 
therein with reference to motor vehicles being that contained in 
section 3, as follows: 

In carrying out the provisions of this joint resolution the President may (a) 

authorize expenditures for * * * purchase, operation, and maintenance of 
motor-propelled passenger-carrying vehicles; * * * 
In the absence of specific authority for the exchange of equipment 
the appropriation chargeable with the purchase price of the new 
equipment must be charged with the full amount of such purchase 
price and any trade-in allowance made for old equipment in con- 
nection with the purchase must be covered into the Treasury as a 
miscellaneous receipt as required by sections 3617 and 3618, Revised 
Statutes. 26 Comp. Dec. 534; 3 Comp. Gen. 304; A-70371, May 2. 
1936. 
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In the circumstances there would appear for application the prin- 
ciple enunciated in 16 Comp. Gen. 241, and accordingly, the action 
heretofore taken by this office must be, and is, sustained. 


(A-92929) 


TRANSPORTATION—FOREIGN VESSELS—FOREIGN SERVICE OFFICER 
RETURNING TO THE UNITED STATES ON LEAVE OF ABSENCE 


The returning to the United States at Government expense of a foreign service 
officer of the State Department on: home leave of absence under section 22 
of the act of February 23, 1931, 46 Stat. 1210, does not involve an official 
mission which requires arrival in the United States at any particular time, 
and travel by foreign vessel for a portion of the journey in order to 
eliminate a delay incident to the use of an American vessel, is unauthorized. 


Acting Comptroller General Elliott to the Secretary of State, March 9, 1938: 
Your letter of February 24, 1938, is as follows: 


Mr. Theodore J. Hohenthal, vice consul at Bombay, has been ordered to the 
United States on home leave under section 22 of the act approved February 
23, 1931. In connection with Mr. Hohenthal’s leave of absence, there is enclosed 
a copy of despatch No. 491 of February 7, 1938, from the American consul 
at Bombay. 

In addition to information furnished in the despatch above referred to, the 
Department has been informed by the office of the Dollar Line in Washington, 
D. C., that the next available Dollar Line vessel calling at Bombay is not due 
there until May 31, 1988. Due to the fact that this will necessitate an ex- 
tended sojourn in Bombay for Mr. Hohenthal, it is requested that he be per- 
mitted to proceed as far as Port Said on a foreign vessel. He will, of course, 
use a vessel of the American Export Line from Alexandria to New York and 
return to Alexandria. 

I would appreciate receiving an early decision in the premises. 


Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
provides : 

Any officer or employee of the United States traveling on official business 
overseas or to or from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States where such ships are available unless the necessity of his 
mission requires the use of a ship under a foreign flag: Provided, That the 
Comptroller General of the United States shall not credit any allowance for 
travel or shipping expenses incurred on a foreign ship in the absence of satis- 
factory proof of the necessity therefor. 

Travel by an officer or employee pursuant to a leave of absence is 
not of such a nature insofar as the Government is concerned that 
it cannot be performed at such times as an American vessel will be 
available therefor. In other words, when an officer or employee is 
coming to the United States on a leave of absence there is no official 
mission which requires his presence in this country at any particular 
time. Accordingly, travel upon a foreign vessel under the circum- 
stances set forth in your letter would be in contravention of section 
901 of the Merchant Marine Act and any expenses so incurred may 
not be charged against appropriated funds, 
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(A-92729) 


APPROPRIATIONS — TR ANS FERS—INTER-AGENCY SERVICES—NA- 
TIONAL ARCHIVES AND DIVISION OF DISBURSEMENT—DISBURSING 
EXPENSES 


Section 601 of the Economy Act of June 30, 1982, 47 Stat. 417, contemplates 
reimbursement only for the performance of service by one agency of the 
Government for another when the performance is a normal function of 


the performing or procuring agency and funds sought to be charged are 
available therefor. 

There is neither specific authority of law nor general authority under section 
601 of the Economy Act of June 30, 1982, 47 Stat. 417, for the transfer to 
the Division of Disbursement, Treasury Department, of funds appropriated 
for the National Archives for the fiscal years 19387 or 1938, to cover 
costs of disbursements on its account, the expenses involved being for the 
performance of normal disbursing functions of the Division of Disburse- 
ment for which annual appropriations are made. 


Acting Comptroller General Elliott to the Archivist, The National Archives, 
March 11, 1938: 


On schedule No. 1274 the National Archives submitted to this office 
for audit before payment voucher administrative No. 4684 for $250, 
executed in favor of “Treasury Department—Division of Disburse- 
ment,” the object of the proposed payment being stated on the voucher 
as follows: 


Reimbursement for administrative cost of disbursements, 2d quarter, fiscal 
year 1938. 


The voucher was returned without certification for payment, under 
preaudit difference statement dated January 26, 1938, for reason 
therein stated, as follows: 

There should be furnished citation to authority for reimbursement as claimed. 


Said voucher was subsequently returned for further consideration 
in the light of two letters received by the National Archives from the 


. Treasury Department, copies of which letters were submitted in re- 


sponse to the request contained in the preaudit difference statement, 
supra. One of the letters is dated July 9, 1937, and is as follows: 


In the preparation of the Budget for the Division of Disbursement for the 
fiscal year 1988, there was no provision for funds to cover the cost of disburse- 
ments on account of operations of your organization. It has been estimated, on 
the basis of payments made during the fiscal year 1987, that the cost for the 
fiscal year 1938 will be approximately $1,000, which amount includes the cost of 
checks and check copies and the cost of handling collection items. 

Transmitted herewith is an adjustment voucher, Form 1080, for $250, which 
is the estimated amount necessary to cover payments for the first quarter of the 
fiscal year 1938. If the cost for the first quarter is found to be greater or less 
than the amount represented in the enclosed voucher, it is to be understood that 
appropriate adjustment will be made in the transfer voucher covering the next 
quarter. 


and the other letter, dated January 11, 1938, reads as follows: 


Transmitted herewith is an adjustment voucher, Form 1080, for $250, which 
is the amouut required to cover the cost of disbursements for your service during 
the second quarter of the fiscal year 1988. 

As has been stated in previous correspondence, the appropriation for the Divi- 
sion of Disbursement for the fiscal year 1988 made no provision for the payment 
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of administrative costs of disbursements on account of operations of your or- 
ganization. 


In the act of May 14, 1935, 49 Stat. 218, 220, making appropria- 
tions for the Treasury and Post Office Departments for the fiscal year 
1936, provision was made for salaries and expenses of the Division of 
Disbursement, as follows: 


For personal services in the District of Columbia and in the field, stationery, 
travel, rental of equipment, and all other necessary miscellaneous and contingent 
expenses, $710,700: Provided, That with the approval of the Director of the 
Bureau of the Budget there may be transferred to this appropriation from funds 
available for new activities or for the expansion of existing activities such sums 


as may be necessary to cover the additional expense incurred in performing the 
function of disbursement therefor. 


Regarding the appropriation made for the fiscal year 1937, pro- 
vision was made in the act of June 23, 1936, 49 Stat. 1827, 1830, for 
salaries and expenses of the Division of Disbursement, as follows: 

For personal services in the District of Columbia and in the field, stationery, 
travel, rental of equipment, and all other necessary miscellaneous and con- 
tingent expenses, $1,373,210: Provided, That with the approval of the Director 
of the Bureau of the Budget there may be transferred to this appropriation 
from funds available for the Agricultural Adjustment Administration (includ- 
ing transfers to the Bureau of Internal Revenue for administrative expenses), 
Federal Housing Administration, Federal Prison Industries, Railroad Retire- 
ment Board, Social Security Board, and the Federal Savings and Loan Insurance 
Corporation, such sums as may be necessary to cover the expense incurred in 
performing the function of disbursement therefor. 
and with respect to the appropriation for the fiscal year 1938, pro- 
vision was made in the act of May 14, 1937, 50 Stat. 137, 140, for 
salaries and expenses of the Division of Disbursement, as follows: 

For personal services in the District of Columbia and in the field, stationery, 
travel, rental of equipment, and all other necessary miscellaneous and contin- 
gent expenses, $1,427,500: Provided, That with the approval of the Director of 
the Bureau of the Budget there may be transferred to this appropriation from 
funds available for the Agricultural Adjustment Administration (including 
transfers to the Bureau of Internal Revenue for administrative expenses), 
Federal Housing Administration, Federal Prison Industries, Railroad Retire- 


ment Board, Social Security Board, and the United States Maritime Commission, 
such sums as may be necessary to cover the expense incurred in performing the 


function of disbursement therefor: * 

There appears nothing in the voucher and related papers which 
would indicate any proper basis for the use of the funds of the 
National Archives for the administrative expenses of the Division of 
Disbursement, Treasury Department. While not specifically so stated 
the reimbursement proposed on the voucher is apparently sought to 
be made under the provisions of section 601 of the Economy Act of 
June 30, 1932, 47 Stat. 417. That section of the statute, however, 
contemplates the performance of services or the procurement of sup- 
plies by one agency of the Government for another if the funds pro- 
posed to be charged are available therefor and the performance or the 
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procurement is a normal function of the performing or procuring 

agency. In the present matter, however, the expenses to be charged 

| ngainst the funds are normal administrative expenses incurred by the 
| Division of Disbursement in its disbursing functions for which the 
| Congress annually appropriates funds therefor. 

It will be seen from the appropriation acts heretofore quoted that 
while a reimbursement such as here proposed may have been author- 
ized for the fiscal year 1936, it is clear that no such reimbursement 
from the National Archives is authorized for the fiscal years 1937 and 
1938—the appropriation acts for said fiscal years 1937 and 1938 hav- 
ing authorized the transfer of appropriations to the Division of 
Disbursement from the appropriations of certain specified agencies 
of the Government but the listing of which agencies does not include 
the National Archives. It is a general rule of statutory construc- 
tion—expressed in the legal maxim, expressio unius est exclusio alte- 
rius—that the express mention of one person, thing, or consequence, is 
tantamount to an express exclusion of all others. 

L The Congress having made annual appropriations for the Divi- 
sion of Disbursement, Treasury Department, as heretofore indi- 
cated, for the disbursing functions assigned to said activity, and the 
instant matter not being one coming within the scope of section 601 
of the Economy Act of June 30, 1932, 47 Stat. 417, there would ap- 
pear no authority of law for increasing the appropriation thus made 
by the Congress for the administrative expenses of the said Division 
of Disbursement—which would be the effect of the proposed pay- 
ment if actually made. Cf. 16 Comp. Gen. 333; also, A-51387, 
October 16, 1933. 

Accordingly, the voucher in question will be returned through the 
usual preaudit channels without certification for payment. 














(A-92943) 


FUNDS — PUBLIC — COLLECTIONS — COLLECTING EMPLOYEE’S AC- 
COUNTABILITY AND INTEREST COMPUTATION ON SHORTAGES, 
ETC, 


An employee whose duty is to collect moneys for the United States and who 
collects such funds for which he fails to account, is a person “accountable 
for public moneys” within the purview of section 3624, Revised Statutes, and 
interest upon any amount for which such officer has failed to account is 
for computation under, and at the rate specified in, said section. 


Acting Semotneter General Elliott to the Secretary of Agriculture, March 11, 








Your letter of February 25, 1938, is as follows: 


Your advice is respectfully requested concerning the following problem that 
has arisen in connection with the Rural Rehabilitation Program of the Farm 
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Security Administration of this Department. Rural rehabilitation loans are 
collected by county rural rehabilitation supervisors of the Farm Security Ad- 
ministration of this Department and transmitted by such county rural re- 
habilitation supervisors to certain State Treasury disbursing clerks to be 
credited to the accounts of the debtors and to be scheduled into miscellaneous 
receipts of the Treasury. 

Occasions have arisen on which county rural rehabilitation supervisors have 
lost or diverted collections made by them and have failed properly to remit such 
collections to the Treasury disbursing clerks. In such instances, of course, this 
Department makes demand upon such county rural rehabilitation supervisors for 
the transmittal of the collections received by them and in proper cases advises 

_ Your office of such diversions and reports the matter to the Attorney General 
with the request that appropriate civil or criminal proceedings be instituted. 

The question arises, however, in determining the amount owed to the Gov- 
ernment by such county rural rehabilitation supervisors, of the proper method 
of calculating interest. In this connection, reference is made to section 505 of 
title 31 of the United States Code Annotated, which reads as follows: 

“Whenever any person accountable for public money, neglects or refuses to 
pay into the Treasury the sum or balance reported to be due to the United 
States, upon the adjustment of his account, the General Accounting Office shall 
institute suit for the recovery of the same, adding to the sum stated to be due 
on such account, the commissions of the delinquent, which shall be forfeited in 
every instance where suit is commenced and judgment obtained thereon, and 
an interest of 6 per centum per annum, from the time of receiving the money 
until it shall be repaid into the Treasury.” 

There is some doubt whether county rural rehabilitation supervisors of the 
Farm Security Administration are persons “accountable for public money” within 
the meaning of the above-cited statute and whether, consequently, the statute 
has application to diversions of public funds by such county rural rehabilitation 
supervisors. It is the opinion of the Solicitor of this Department, however, that 
the Government is clearly entitled to recover under general principles of common 
law the amount diverted by such persons plus interest from the time of such 
diversion regardless of whether or not the above-cited statute has application. 
65 C. J., Sec. 255 (2); Arkansas Cattle Co. v. Mann, 130 U. S. 69, 79 (1889; 
Harrison v. Perea, 168 U. 8. 311, 324 (1897). If you agree with this opinion, it is, 
nevertheless, material to determine whether the right of the Government to 
collect interest upon the funds so diverted is based upon section 505 of title 31 
of the United States Code Annotated or is based upon principals of common law. 
The rate of interest, based upon the statute, would in all cases be six per 
centum per annum as prescribed by the statute; on the other hand, the rate of 
interest, based upon principles of common law, would depend upon the law of 
the State in which the funds were converted or diverted and would consequently 
differ among the several States. 

It will be greatly appreciated if you will advise me (1) whether the Govern- 
ment is entitled to collect interest in the situation set above; (2) if the answer 
to (1) is in the affirmative, whether this right is based upon section 505 of 
title 31 of the United States Code Annotated, upon principles of common law 
or upon any other basis; and (3) whether the interest rate shall in all cases be 
six per centum per annum, shall be governed by the law of the State where the 
diversion took place or shall be fixed in any other manner. 


An employee whose duty it is to collect moneys for the United 
States, and who collects such funds for which he fails to account, 
must be considered a person “accountable for public moneys” within 
the purview of section 505, title 31, United States Code, which is a 
restatement of section 3624, Revised Statutes. Interest upon any 
amount for which such an officer has failed to account is for computa- 
tion under that section of the Code or Revised Statutes and at the rate 
therein specified. See Smythe v. United States, 188 U. S. 156. 
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(A-92955) 


PRINTING—DESCRIPTIVE NATIONAL PARK SERVICE LITERATURE— 
USE OF NATIONAL PARK TRUST FUND 


Trust funds composed of gifts or bequests accepted by the National Park Trust 
Fund Board in accordance with section 2, act, July 10, 1935, 49 Stat. 477, 
may not be used for the printing, for sale to the general public, of pamphlets 
descriptive of the historical areas administered by the National Park Service, 
unless the particular contributions sought to be used were made for that 
purpose and there is not involved a violation of the provision of said act 
regarding the nonengaging of the Board in any business. 


ear ere iar General Elliott to the Secretary of the Interior, March 11, 
1938: 


Your letter of February 23, 1938, is as follows: 


During more than two years, it has been impossible to provide descriptive 
literature for the public visiting the historical areas administered by the 
National Park Service. Allotments to the National Park Service for printing 
and binding have been only slightly increased since a large number of areas 
were transferred to it by Executive Order No. 6166, June 10, 1933, as interpreted 
by Executive Order No. 6228, July 28, 1933. The increased use of printed 
forms and letterheads and the necessity for descriptive material concerning 
the great scenic areas have resulted in a lack of printing funds for the his- 
torical areas. Approximately six million people visited those areas during 
the travel year ending September 30, and there was considerable embarrassment 
due to the fact that little or no descriptive literature was available for them 
at any price. 

It is believed that if such descriptive literature can be published, it can be 
sold to visitors in sufficient quantities to cover the cost of printing. Such a 
program appears to be in accord with the provisions of section 2 (j) of the 
act of August 21, 1935 (49 Stat. 666), known as the “Historic Sites Act,” 
which authorizes the Secretary of the Interior, through the National Park 
Service, to develop an educational program and service for the purpose of 
making available to the public facts and information pertaining to American 
historic and archaeologic sites, buildings, and properties of national significance, 
and to make reasonable charges for the dissemination of any such facts or in- 
formation. 

It has been suggested that a portion of the National Park Trust Fund be 
advanced to provide a printing fund for the purpose, and that receipts from the 
sale of documents be used to replenish the printing fund. One of the purposes 
of the act of July 10, 1985 (49 Stat. 477), creating the National Park Trust 
Fund Board, was to facilitate operations under the Historic Sites Act. The 
two bills were introduced at about the same time in the 74th 'Congress, and 
were considered as companion bills. They were considered together in the 
hearings before the Committee on the Public Lands, House of Representatives, 
and were the subject of a combined report by the Secretary of the Interior, 
which was submitted at the request of the committee. The Senate bills (8. 
2073 and S. 2074, 74th Congress, first session), which were finally enacted, 
were also considered together. 

Your decision is requested on the following questions relating to the proposed 
program : 

1. With the concurrence of the National Park Trust Fund Board, may such 
part of the National Park Trust Fund as is not held for any particular purpose 
be used for the printing of documents descriptive of the historical areas admin- 
istered by the National Park Service? 

2. If such documents may be printed by the use of trust funds, may the 
receipts from their sale be deposited to the credit of the printing fund, with or 
without a stipulation to that effect by the National Park Trust Fund Board? 

8. If such funds are made available, may the printing be done under contracts 
with private printers? 

4. If the printing is done by the Government Printing Office, may the docu- 
ments be sold otherwise than under the authority of the Superintendent of 
Documents? 
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Section 2 of the act of July 10, 1935, 49 Stat. 477, establishing the 
National Park Trust Fund Board provides: 


The Board is hereby authorized to accept, receive, hold, and administer such 
gifts or bequests of personal property for the benefit of, or in connection with, 
the National Park Service, its activities, or its service, as may be approved by 
the Board, but no such gift or bequest which entails any expenditure not to be 
met out of the gift, bequest or the income thereof shall be accepted without the 
consent of Congress. 

The moneys or securities composing the trust funds given or bequeathed to 
the Board shall be receipted for by the Secretary of the Treasury, who shall 
invest, reinvest, or retain investments as the Board may from time to time 
determine. The income, as and when collected, shall be covered into the Treas- 
ury of the United States in a trust fund account to be known as the “National 
Park Trust Fund” subject to disbursement by the Division of Disbursement, 
Treasury Department, for the purposes in each case specified: Provided, how- 
ever, That the Board is not authorized to engage in any business, nor shall the 
Secretary of the Treasury make any investment for account of the Board that 
may not lawfully be made by a trust company in the District of Columbia, 
except that the Secretary may make any investments directly authorized by the 
instrument of gift, and may retain any investments accepted by the Board. 


Whether or not any particular contribution to the trust fund could 
be used for printing is dependent upon the purposes “in each case 
specified”; that’ is, unless the funds were contributed for printing 
of the kind now desired either specifically or by necessary implica- 
tion, they could not be so used. Furthermore, the printing and sale 
of pamphlets would appear to constitute engaging in a business such 
as specifically prohibited by section 2 of the act. 

I find nothing in the Historic Sites Act of August 21, 1935, 49 
Stat. 666, nor in the appropriation for carrying it into effect which 
would warrant the use of the National Park Trust Fund for printing 
if not included in the objects for which contributed. Accordingly, 
upon the present submission it must be held that the National Park 
Trust Fund may not be used for printing pamphlets for sale to the 
general public. Since answer to your first question must be in the 
negative it appears unnecessary to answer the other questions. See, 
however, section 307 of the act of June 30, 1932, 47 Stat, 409. 


(A-51607) (A-44006) 


SERVICES AND SUPPLIES FURNISHED GOVERNMENT AGENCIES BY 
GOVERNMENT PRINTING OFFICE, ETC.—BILLING AND PAYMENT 
PROCEDURE 


The fundamental requirements of General Regulations No. 78-Revised— 
“Procedure for adjustment between appropriation fund limitation, and 
official project accounts”—will be considered as having been complied with 
as to the billing officer’s certificate requirements, if, as in the case of 
Government Printing Office billings of Government agencies for services and 
supplies, the approved special form of invoices, certified as provided there- 
on by the billing officer, are attached to the adjustment voucher, which 
will be prepared by the agency billed, and if notation is made on the 
adjustment voucher that supporting certified invoices are attached. 
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ee General Elliott to the Secretary of the Treasury, March 14, 
1938: 


On January 17, 1938, there were approved by this Office special 
forms of invoices for use of the Public Printer in billing the various 
governmental agencies for printing and binding (Form R-354A) 
and blank paper and supplies (Form R-420). It was contemplated 
that said invoices, the original of which contains the form of billing 
officer’s certificate provided for by General Regulations No. 78- 
Revised, will be transmitted to the office billed where the adjustment 
voucher forms will be prepared and the said invoices attached thereto. 
A number of certified invoices may be listed according to Govern- 
ment Printing Office bill (or invoice) number and amount, on the 
same adjustment voucher, payment therefor to be made by one check. 

The fundamental requirements of General Regulations No. 78- 
Revised will be considered as having been complied with if reference 
is made on standard Forms 1080—Revised and 1080b-Revised, in the 
space provided for the signature of the billing officer, to the fact that 
certified invoice is attached (to Form 1080—Revised) , and adjustment 
vouchers so supported, if otherwise correct, will be accepted in the 
accounts of the accountable officers submitted to this office. (See 
circular letter to heads of departments, etc., A-51607, August 26, 
1937, prohibiting the signing in duplicate of invoices attached to 
vouchers. ) 


(A-90179) 


CHECKS—OUTSTANDING LIABILITIES—APPROPRIATION REIMBURSE- 
MENT AND DISBURSING OFFICER’S RELIEF 


’ Where a check issued to a deceased payee to cover an allotment of pay was 
covered into “outstanding liabilities” and another check, alike in purpose 
and amount, has been paid, the amount in “outstanding liabilities” will be 
restored to the involved appropriation and credit allowed for the item in the 
accounts of the disbursing officer concerned, as any claim in connection with 
the check issued to the deceased payee would now be for consideration of 
the General Accounting Office, and any indorsement in the name of the 
payee would be a forgery through which no transferee could acquire a right 
to enforce payment. 8 Comp. Gen. 477, distinguished. 


Acting Comptroller General Elliott to Lt. Col. E. F. Ely, United States Army, 
March 14, 1938: 


There is for consideration your letter of October 29, 1937, request- 
ing, as custodian of the retained records of Major Charles F. Eddy, 
United States Army (deceased), a review of disallowance against 
voucher 8 of his July 1933 accounts. The voucher, a pay roll of the 
Civilian Conservation Corps, was disallowed in part for $23 on Octo- 
ber 18, 1937, for reasons given on Form 2084, Notice of Exception, as 
follows: 


Pay roll June 1-30, 1933. Page 2, line 19, John T. Bradley, check No. 260880 
was issued July 1, 1933, in favor of Alice Kettleband, the daughter of Mrs. F. 
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Bradley (deceased) in the amount of $23 covering allotment for June 1933, with- 
out requiring a bond of indemnity to cover check No. 293416 issued on July 1, 
1933, in the amount of $23 in favor of Mrs. F. Bradley (deceased), the allottee. 
Check No. 260880 was negotiated and honored by the Treasurer of the United 
States on July 5, 1933, while records of this Office show the amount of check No. 
298416 as having been covered into “outstanding liabilities” on February 29, 
1936, the said check not having been transmitted. In the absence of a bond of 
indemnity to cover check No. 298416 or evidence of cancelation thereof, item is 
disallowed. See 8 Comp. Gen. 477. Debt reported. 

The muster on the voucher for John T. Bradley, enrollee, shows an 
allotment in the amount of $23 a month to “Mother, Mrs. F. Bradley, 
3233 North Hartville St., Philadelphia, Pa.” The voucher further 
shows that checks 260880 and 293416, each in the amount of $23, were 
issued in payment of the June 1933 allotment. Check No. 260880 was 
negotiated and paid by the Treasurer of the United States July 5, 
1933, and check No. 293416 was covered into “outstanding liabilities” 
after having been outstanding and unpaid at the close of the fiscal 
year next following the fiscal year in which issued, as required by 
Section 21 of the act of June 26, 1934, 48 Stat. 1235. 

It appears that the correct date of Mrs. Bradley’s death is May 
24, 1933. 

It is evident that two checks were issued and released July 1, 1933, 
each in the amount of $23, for the month of June 1933, one of which 
was a duplicate in purpose and amount of the other, whereas only 
$23 was due. Check No. 260880 was properly drawn and nego- 
tiated. Check No. 293416 has been covered into “outstanding liabil- 
ities,” and the general rule is that when the amount of an outstand- 
ing Government check has been covered into “outstanding liabilities,” 
there is no authority of law for restoring the same to the credit of 
the appropriation from which originally drawn until the check has 
been presented by the bona fide holder of the same or until a bond 
of indemnity has been furnished by the person claiming the proceeds 
thereof. 8 Comp. Gen. 477. However, any claim in connection 
therewith would now be for consideration by the General Accounting 
Office, and since this check cannot come into the hands of a bona fide 
holder without having been indorsed by the payee (14 Comp. Gen. 
212), any indorsement in the name of the payee would be a forgery, 
through which forged indorsement no transferee could acquire title 
with a right to enforce payment (United States v. Guaranty Trust 
Co. of New York, 293 U. S. 340), there appears no reason for with- 
holding credit in the disbursing account of Major Eddy. A-84610, 
April 20, 1937. The necessary action will be taken by this Office to 
restore from “outstanding liabilities” the sum of $23 to “emergency 
conservation fund, 1934—March 31, 1935.” 

Upon review, therefore, based on facts now appearing in the 
record, credit, will be allowed for the item in the accounts of the 
disbursing office. 
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(A-90318) 


SALES—PUBLIC LANDS—DISPOSITION OF PROCEEDS—STATUTORY 
CONSTRUCTION 


Sections 10 and 11, act, June 28, 1934, 48 Stat. 1269, 1272, providing for the dis- 
position of “moneys received under authority of this act,” relate te moneys 
collected as grazing fees under section 3 or as rental for lease of lands 
under section 15, but not to proceeds of sale of land under section 2455, 
Revised Statutes, as amended by section 14 of the act, and such proceeds 
should be accounted for in accordance with established procedure for 
accounting for proceeds of sales of public lands. 

The intent of Congress as expressed in any part of a statute must ve gathered 
from the reading of the statute as a whole, and a statute should be con- 
strued with reference to existing laws and its operation restricted within 
narrower limits than its words import where the literal meaning embraces 
cases not intended. 


Aotag Sheet General Elliott to the Secretary of the Interior, March 14, 
1938 : 


Your letter of March 2, 1938, is as follows: 


Section 14 of the Grazing Act of June 28, 1934 (48 Stat., 1269), amends sec- 
tion 2455 of the Revised Statutes, thereby giving the Secretary of the Interior 
authority to order into market as isolated tracts areas not exceeding 760 acres, 
instead of 320 as theretofore authorized, removes the former minimum limit 
as to price, and gives owners of contiguous lands certain preference rights as 
to purchase. 

Section 10 of the said Grazing Act provides: 


“That, except as provided in sections 9 and 11 hereof, all moneys received 
under authority of this act shall be deposited in the Treasury of the United 
States as miscellaneous receipts.” 


and recognizes the fund to which the moneys are to be deposited as a special 
fund by making specific provision as to their distribution, included in which is 
the provision that the States shall receive fifty per centum. 

As isolated tracts and certain tracts too mountainous or rough for cultiva- 
tion are now disposed of under the section of the statutes as amended in sec- 
tion 14 of the Grazing Act, and therefore “under authority of this act,” I have 
respectfully to request whether any or all, and if a part, how much, of the 
proceeds of isolated tracts or rough lands now sold under authority of the 
-said section 14 shall be covered as receipts from public lands under Grazing 
Act of June 28, 1934. 

It may be noted that the break-down prescribed’ in your instructions A-90318 
of November 9, 1937, quotes sections 10 and 11 of the Grazing Act and recog- 
nizes receipts under section 15, but makes no reference to section 14. 


It is a rule of statutory construction that the intent of Congress 
as expressed in any part of a statute must be gathered from the read- 
ing of the statute as a whole and that the statute should be construed 
with reference to existing laws. 

The act of June 28, 1934, 48 Stat. 1269, as amended by the act of 
June 26, 1936, 49 Stat. 1976 is entitled: 

An act to stop injury to the public grazing lands by preventing overgrazing 
and soil deterioration, to provide for their orderly use, improvement, and de- 


velopment, to stabilize the livestock industry dependent upon the public range, 
and for other purposes. * * * 


The enacting clause provides: 
That in order to promote the highest use of the public lands pending its 


final disposal, the Secretary of the Interior is authorized, in his discretion, 
by order to establish grazing districts * * * 
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To carry out the purposes of the act the Secretary of the Interior 
is authorized to do certain things including, under section 3, the 
authority to issue permits upon the payment of reasonable fees, to 
graze livestock on the grazing districts established under authority 
of section 1. While section 2455, Revised Statutes, relating to the 
sale of isolated or disconnected tracts of land, is amended by section 
14 of the act of June 28, 1934, when the act is read as a whole, with 
due reference to existing statutes specifically providing for disposi- 
tion of the proceeds from the sale of public lands—such as the act 
of June 17, 1902, 32 Stat. 388, as amended by the act of June 12, 
1906, 34 Stat. 259 (title 43, sec. 391, U. S. Code) establishing the 
reclamation fund—it is clear that sections 10 and 11 providing for 
the disposition of “moneys received under authority of this act,” 
relate to moneys collected as grazing fees under section 3 or as rental 
for lease of lands under section 15, but not to moneys received for 
the sale of land under section 2455, Revised Statutes, as amended by 
section 14 of the act of June 28, 1934, supra. 

It is a sound rule of statutory construction that the operation of 
a statute must be restricted within narrower limits than its words 
import where the literal meaning embraces cases not intended by the 
legislative body. 6 Comp. Gen. 288, 290, and cases therein cited. 
It is clear in this case that it was not the intent of Congress that 
moneys received from the sale of lands should be treated in the same 
manner as fees received for grazing permits. 

Accordingly, you are advised that no part of the proceeds of iso- 
lated tracts, or rough lands sold under authority of section 2455, 
Revised Statutes, as amended by section 14 of the act of June 28, 
1934, supra, should be covered into the Treasury as receipts for dis- 
tribution under sections 10 and 11 of the act, but that such receipts 
should be handled in accordance with the procedure heretofore fol- 
lowed in accounting for the proceeds from sales of public lands. 


(A-92370) 


TELEGRAMS—GOVERNMENT PERSONNEL—RATES FOR PERSONAL 
MESSAGES 


In view of the plain terms of the Standardized Government Travel Regulations, 
Federal personnel may not be granted the advantage of lower Government 
rates, tax free, for telegrams concerned with personal affairs, such as 
authorizations of leave and requests for hotel reservations, in the absence 
of specific authority of law or regulation. 


Acting Comptroller General Elliott to the Secretary of State, March 14, 1938: 
Your letter of January 25, 1938 (BA), is as follows: 


Reference is made to bills of the Western Union Telegraph Company No. 3561 
for $311.04, No. 3596 for $218.19, and No. 4148 in the amount of $254.96, which 

















































































































































































738 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


were returned to the Department after pre-audit by the General Accounting 
Office certified in the amounts of $308.47, $217.68, and $253.95, respectively. 

The pre-audit difference statements accompanying the vouchers, in referring 
to disallowances on the above bills due to personal messages sent from the 
Department, state that “charges for personal messages should be collected from 
the interested parties at the commercial rate plus tax and handled in accordance 
with provisions of General Regulations No. 40, supplements Nos. 2 and 3.” 

Telegrams despatched through the facilities of the Department for such 
purposes relate to, or are in furtherance of, transaction of Government business, 
and while refund has been required of the amounts charged in some instances 
as the fees are properly payable from authorized per diems or convey informa- 
tion at the request of the inquirers, determination of the Secretary of State, in 
his discretion, or by those officers by him designated or authorized, that a mes- 
sage should be sent over his or their signature and title, should, it is believed con- 
trol the determination whether such messages are official and may be sent and 
reimbursed where necessary at the Government rate in the same manner as 
reimbursement is effected under the authority contained in the Department of 
State Appropriation Act, 1986, quoted hereunder for your convenience: 

“Hereafter, whenever the Secretary of State, in his discretion, procures 
information on behalf of corporations, firms, and individuals, the expense of 
cablegrams and telephone service involved may be charged against the re- 
spective appropriations for the service utilized; and reimbursement therefor 
shall be required from those for whom the information was procured, and, 
when made, be credited to the appropriation under which the expenditure was 
charged.” 

To require payments in cases such as those under reference at the commer- 
cial rate of exchange plus tax not only places officials and employees at a dis- 
advantage in this respect in comparison with those private individuals for 
whom information is procured or service rendered, and would require the pay- 
ment of a tax in connection with the performance of duty pursuant to instruc- 
tion, but also, and more particularly if adhered to, would seemingly work an 
usurpation of the prerogative of the Secretary of State to exercise discretion in 
the performance of the public business. 

Accordingly the Department is resubmitting for reconsideration supplemental 
bills of the Western Union Telegraph Company in the amounts of $0.25, $0.51, 
and $0.25 and certification of these amounts is respectfully requested. 


This letter accompanied vouchers Nos. 5273, 5374, and 5375 pre- 
sented for preaudit, each in favor of the Western Union Telegraph 
Company, submitted by the Bureau of Accounts, Department of 
State, on schedule No. 820, dated January 26, 1938. 

These vouchers administratively approved in the amounts of 25 
cents, 51 cents, and 25 cents, respectively, cover reclaims of items 
previously deducted in preaudit on vouchers Nos. 3561, 3596, and 4148 
for the reason that the messages, pertaining to the authorization of 
leave and requests for hotel reservations of Government employees, 
are of a personal nature chargeable to the employees. 

Paragraph 44 of the Standardized Government Travel Reguia- 
tions, approved by the President and binding upon the Secretary of 
State.in the expenditure of appropriated funds and on this Office in 
the audit of expenditures made from appropriated funds, specifically 
includes the cost of “telegrams and telephone calls reserving hotel 
accommodations” as an item of personal expense which the employee 
must pay out of his per diem in lieu of subsistence allowance. Par- 
agraph 58 of the same regulations provides as follows: 

Telegrams, cablegrams, and radiograms applying for leave of absence or 


extension thereof or of inquiry as to, or as to payment of salary or expense 
vouchers, and answers thereto, or those containing any matter of a purely per- 
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sonal nature, must not be sent at Government expense. The mere fact that the 
senders in the communications to which there were responses were addressed 
by their official titles does not transform telegrams on strictly private business 
into official telegrams. 

It is clear, therefore, that the cost of all of the telegrams here in- 
volved constituted a personal expense of the officer or employee who 
sent the telegram or for whose benefit the telegram was sent by the 
Secretary of State and chargeable to the officer or employee. 

Paragraph 52 of the Travel Regulations provides, in part, that 
“Messages which should not be paid for by the Government should 
be treated as personal messages at commercial rates.” General Regu- 
lations No. 40, supplements Nos. 2 and 3 of this Office, dated Novem- 
ber 28, 1930, and October 28, 1932, state the procedure for payments 
and collections in such cases, as stated in the preaudit difference state- 
ments quoted in your letter. 

There is no authority of law or regulation granting to Federal 
personnel the advantage of lower Government rates, tax free, for 
telegrams concerned with personal affairs of Federal officers or em- 
ployees. In view of the plain terms of the travel regulations there 
can be no room for exercise of discretion by the Secretary of State 
in such cases. The statute quoted in your letter appears to have no 
application in the present matter. 

Accordingly, the reclaim vouchers in question will not be certified 
for payment. 


























(A-92702) 


LEASES—REPAIRS AND IMPROVEMENTS—ALTERATIONS SUBSEQUENT 
TO LESSOR’S INITIAL CONDITIONING OF PREMISES 


Where a lease provided that “the lessor shall furnish to the Government dur- 
ing occupancy of said premises * * * all necessary floor coverings, par- 
titioning, alterations and repairs to enable the Social Security Board to 
conduct its public business properly and privately,” payment is not author- 
ized from appropriated funds for cost of alterations required after extended 
occupancy under the lease, notwithstanding such alterations, etc., as nec- 
essary to the proper conduct of its business were made at the beginning 
of the lease period and that the alterations subsequently made were neces- 
sary only for the storage of office supplies. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
March 14, 1938: 


Your letter of February 15, 1938, is as follows: 


On September 21, 1936, the Social Security Board entered into a leasing 
agreement with the Allen Building Company for 1,812 sq. ft. of floor space on 
the fifteenth floor of the Allen Building, Dallas, Texas, said lease to be effective 
October 1, 1936. Paragraph 6 of this lease provided in part as follows: 

“* * * ‘The lessor shall furnish to the Government during occupancy of 
said premises, under terms of this lease, all necessary floor coverings, partition- 
ing, alterations and repairs to enable the Social Security Board to conduct its 
public business properly and privately.” 

This space was occupied by the Social Security Board until July 1, 1937, at 
which time a supplemental lease was drawn covering an additional 488 sq. ft. 
of space. On the commencement of occupancy by the Social Security Board 
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the premises were prepared by the lessor in accordance with the Board’s 
requirements. The quarters were kept in their original condition until October 
1937. However, during that year the problem of storage of office supplies had 
increased considerably, making it necessary to either enlarge the room in which 
the supplies were stored or store the overflow in some other portion of the 
space. 

It was felt that the supplies should be kept segregated at a single point, and 
it was, therefore, determined that the better plan would be to enlarge the room. 
A method of obtaining this desired change in partitioning was considered and 
the conclusion was reached that the above quoted clause, from paragraph 6 of 
the lease, did not grant to the Social Security Board the right to demand such 
a change, within the space leased, of the lessor; especially, since the space 
had been properly prepared by him at the beginning of the leasing period. 

It would appear that under any other construction the lessor could be re- 
quired to install or change any partitions within the space, regardless of extent 
or reasonableness, at the whim of the Social Security Board. It is respectfully 
submitted that such construction could not reasonably have been within the 
contemplation of the parties to the lease. 

After reaching the above conclusion, purchase order No. 3282-38, a copy of 
which is attached, was written, the requested changes were completed by the 
lessor and the voucher, which is also enclosed, was submitted by him. With 
respect to the reasonableness of the charge, it is submitted that the charge 
made by the lessor is for only such materials as he was required to purchase 
for the partition change and no charge was made for labor. In order to 
check this figure, an informal quotation was obtained from G. BH. Smith, 1510 
North Haskall Street, Dallas, Tex. This quotation was in the amount of $60, 
which did not include the cost of three doors, hardware and facings. 

In the light of the above facts, information is requested as to whether or not 
the attached voucher can be paid by the Social Security Board in the amount 
of $40. 


Under the provision of the lease quoted in your submission the 
lessor became obligated, not only to place the premises in proper con- 
dition for occupancy for the public use of your board at the beginning 
of the lease period, but to furnish “during occupancy of said prem- 
ises” under the lease “all necessary partitioning, alterations,” etc., to 
enable the board to conduct its public business properly and privately. 
While as you state the alterations, etc., made at the beginning of the 


‘ Jease may have been adequate to meet the needs of the board for one 


year changes were later required and under the lease the lessor was 
obligated to make the same. There was, therefore, no authority of 
law for agreeing with the lessor that the Government would pay for 
such services which constitute an obligation of the lessor. 

In the circumstances payment on the voucher which is returned 
herewith is not authorized. 

As to the statements in the antepenultimate paragraph of your let- 
ter it may be said that it must have been reasonably within the con- 
templation of the parties to the lease to abide by the clear and 
unambiguous terms of the lease, and that changes involving parti- 
tions, alterations, etc., of the leased premises would be required by 
the board only when necessary to enable it to conduct its public busi- 
ness and not because of a mere “whim of the Social Security Board.” 
Otherwise the obvious implication would be that while the cost of 
such “whim” could be charged to public funds it could not be charged 
to the lessor. 
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(A-91927) 


GOVERNMENT LOSSES IN SHIPMENT ACT—TRANSPORTATION OF 
VALUABLES AT HIGHER THAN MINIMUM SHIPPING RATES 


The true test whether articles are “valuables” within the meaning of the “Gov- 
ernment Losses in Shipment Act” of July 8, 1937, 50 Stat. 479, is whether 
they are of, or similar to, a class or kind of article or thing or representative 
of value which it has been the practice of the United States prior to passage 
uf the act to insure as the insured party against loss, destruction, or damage 
in shipment, and not whether they are of, or similar to, any of the several 
types or classes of articles specifically enumerated in the statute. 

The amount paid a carrier to handle a Government shipment consisting of 
articles of peculiar or unusual value, as distinguished from articles of ordi- 
nary merchandise, with a care commensurate with its real value, is not 
the payment of premiums or insurance within the prohibition of the “Gov- 
ernment Losses in Shipment Act” of July 8, 1937, 50 Stat. 479, and there is 
no objection to payment of proper and prescribed transportation costs based 
upon the actual or replacement value of exceptionally fragile and costly 
articles such as, or similar to, microscopes, quartz burners, X-ray films, ete. 


Acting Comptroller General Elliott to the Secretary of the Treasury, March 15, 
938: 


Your letter of January 15, 1938, is as follows: 


Your attention is respectfully directed to the attached copy of a letter of 
the Public Health Service dated December 6, 1937, which has been received in 
this office. It is stated therein that your office has returned to the office of the 
Public Health Service without certification bills of the Railway Express Agency, 
Inc., because of valuation placed on certain articles, as named in the letter, 
in excess of the lowest or released valuation at which the articles might have 
been shipped. The reason given for the returned uncertified bills is that the 
excess cost is not a proper charge to the Government because of the provisions 
of section 7 of the act of July 8, 1937, 50 Stat. 479 (Government Losses in 
Shipment Act). 

Your reference to the act, in deferring approval of these charges, indicates 
that your office considers the articles named to be valuables within the meaning 
of the act and that the charges in question represent payments for insurance 
against the loss or destruction of, or damage to such articles during ship- 
ment. Payments for insurance are, of course, prohibited under the terms of 
the Government Losses in Shipment Act, in the shipment of “valuables,” as 
that term is defined in section 7 (a) of the act, unless the Secretary of the 
Treasury determines that the shipment is one which fulfills the conditions 
stated in section 4 of the Act whereby the Secretary is authorized to allow 
the payment of the costs necessary to insure the shipment against loss, destruc- 
tion or damage in transit. 

It is assumed that the articles named in the letter of the Public Health 
Service are of a type which the Comptroller General referred to in the following 
quotation from his unpublished decision under date of January 5, 1934, No. 
A-24222—"** * * and only in carefully considered shipments containing frag- 
ile and/or costly items such as * * *, precious metals, delicate scientific 
instruments, X-ray tubes, radium, etc., requiring the highest degree of care in 
handling by the carrier, where the carrier renders actual service in protecting 
the shipments against damage or loss, should it be permissible to declare 
actual or increased values and pay a consideration for such special serv- 
ice. * * *” In the shipment of articles of this type it is understood that 
in the past, payment of the charges resulting from declaring valuation in excess 
of the lowest or “released” valuation at which the articles might be shipped, 
in order to secure special service by the carrier, were considered to be not 
the payment of insurance costs but the payment of transportation costs and 
as such, were not objected to by your office. 

It appears that the term “insure” as used in section 7 (a) of the Gcvernment 
Losses in Shipment Act refers to an authorized practice of insuring and as the 
charges in question heretofore do not appear to have been construed by your 
office as payments for insurance, it is the view of the Treasury that the subject 
articles are not valuables under the act. Similarly, other articles of the type 
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referred to in the above mentioned Comptroller General's decision which are 
shipped by the Public Health Service or by other departments or agencies, 
some of which departments or agencies we understand, also have had bills of 
the Railway Express Agency returned by your office uncertified because of the 
declaration of excess valuation, are not valuables under the Government Losses 
in Shipment Act. Under the view held by the Treasury, the Secretary would 
be unable to grant any relief regardless of the form of such relief under 
section 3 of the act in the event these articles were lost, destroyed, or damaged 
during shipment. If protection to these articles during shipment is necessary 
or desirable, it would appear that the former method used, that of purchasing 
special service, must be continued. The above-mentioned decision of the Comp- 
troller General seems to recognize the validity of declaring values in excess 
of the minimum declaration, or actual value, if necessary, to secure special 
service and special handling. 

An expression of your views in the matter is respectfully requested. 

The decision of the former Comptroller General of the United 
States to which you refer antedated by several years the “Government 
Losses in Shipment Act” of July 8, 1937, 50 Stat. 479, and, of course, 
would no longer be for application unless in harmony with the provi- 
sions of that act. Said act is entitled “An act to dispense with the 
necessity for insurance by the Government against loss or damage 
to valuables in shipment, and for other purposes.” It defines “valu- 
ables” and “shipment” and provides that no executive department, 
independent establishment, agency, etc., officer, employee, or repre- 
sentative of the United States shall expend any money or incur any 
obligation for insurance or for the payment of premiums on insur- 
ance, against loss, destruction, or damage in the shipment of valuables 
except as specifically authorized by the Secretary of the Treasury, 
who may give such authorization if he shall find that the risk of 
loss, destruction, or damage in such shipment cannot be adequately 
guarded against by the facilities of the United States, or that the 


circumstances are such that adequate replacement cannot be provided 


‘under the act. It authorizes annual appropriations, designated as 


“the fund,” to be used under the direction of the Secretary of the 
Treasury for replacement of valuables, or the value thereof, lost, 
destroyed, or damaged in the course of shipment effected pursuant 
to the prescribed regulations provided for therein. 

There is noted your statement that it is the view of the Treasury 
Department that articles such as mentioned in the letter from the 
Public Health Service, to wit: Motion picture projectors, microscopes, 
quartz burners, X-ray films, tripods, transits, etc., are not “valuables” 
under the act. While section 7 (a) of the statute provides that the 
term “valuables” shall include “but is not limited to ” certain specified 
types of articles or property and the rule ejusdem generis might 
ordinarily be considered applicable, the section further provides that 
the term “valuables” means: 

* * * any article or thing or representative of value in which the United 
States has any interest, or in connection with which it has any obligation or 


responsibility, direct or indirect, and which is of, or is similar to, a class or kind 
of article or thing or representative of value which it has been the practice 
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heretofore of the United States to insure as the insured party, against loas, 
destruction, or damage in shipment. * * * [Italics supplied.] 

Therefore, the true test whether the article shipped is a valuable 
within the meaning of the act is whether it is of, or similar to, a class 
or kind of article or thing or representative of value which it has 
been the practice of the United States, prior to the passage of said 
act, to insure as the insured party, against loss, destruction, or damage 
in shipment, and not whether it is of, or similar to, any of the several 
types or classes of articles specifically enumerated in the statute. 

Also there is noted your suggestion that the higher than minimum 
shipping rates on such articles as enumerated when declared at actual 
value rather than the minimum or “release” value provided by tariff 
rates, are for consideration as transportation costs, and not as pay- 
ment of premiums or cost of insurance. It is the understanding of 
this Office that it is a regular policy and practice of public carriers to 
accept shipments for transportation at what is known as a minimum 
or “release” rate in return for agreement by the shipper to release the 
carrier from all liability in excess of a stipulated maximum amount, 
which is determinable on a poundage basis without regard for the 
actual value of the shipment involved. When the actual, peculiar, or 
replacement value of a shipment is in excess of such minimum, and is 
so declared, the transportation rate is higher, and the measure of re- 
sponsibility accepted by the carrier for the protection of the shipment 
against loss, damage or destruction in transit is correspondingly 
higher and commensurate with the actual value of the article shipped 
rather than a fictitious and minimized valuation under the lowest ob- 
tainable rate. Hence, it would appear that the amount paid a carrier 
to handle a Government shipment consisting of articles of peculiar or 
unusual value, as distinguished from articles of ordinary merchandise, 
with a care commensurate with its real value, should not be considered 
as payment of premiums or insurance within the meaning of the act, 
supra, but as fair and just compensation to the carrier for the char- 
acter of service required and rendered in handling and transporting 
safely such valuable article or articles. See generally in this connec- 
tion Hart v. Pennsylwania Railroad Co., 112 U.S. 381. 

Moreover, the payment of a transportation rate based upon the real 
worth of “valuables” would appear to be in line with the purpose of 
the Government Losses in Shipment Act, for said act provides that 
the regulations required thereunder shall be prescribed “with a view 
of minimizing risks of loss and destruction of, and damage to, such 
valuables in shipment.” While the Act prohibits the insurance of 
Government shipments except under certain conditions subject to 
specific authorization of the Secretary of the Treasury, it would not 
appear to prohibit payment of the transportation rate calculated te 
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minimize the risk of loss, destruction, or damage to articles of special 
and unusual value by placing a greater measure of responsibility upon 
the carrier, thus inducing the care which would minimize the risk of 
loss. 

In the circumstances this Office will not be required to object to 
the payment of proper and prescribed transportation costs based 
upon the actual or replacement value of exceptionally fragile and 
costly articles such as, or similar to, those mentioned in the letter 
from the Public Health Service, and in the letter of January 5, 1934, 
of the former Comptroller General of the United States. Audit 
action by this Office in such matters hereafter will be accordingly. 


(A-92372) 


CONTRACTS—INCREASED WAGE COSTS—GOVERNMENT COAL 
CONTRACT NOTICE REQUIREMENTS 


The mere reporting to a Government officer of changes in wage scales is not a 
compliance witu provision in Government coal purchase contract that the 
eontractor furnished to the contracting officer within 60 days from the 
date of change in the wage rate, authenticated copies of the new wage 
scale and of the wage scale which was in effect on the date of the opening 
of bids, and claim for increased costs because of increase in wages may 
not be allowed where the required authenticated copies were not furnished 
within the period specified. 


Acting Comptroller General Elliott to Major J. W. Orcutt, United States Army, 
arch 17, 1938: 


There was received your letter of November 5, 1937, transmitted 
to this Office by Chief of Finance, War Department, by a first 
indorsement dated February 3, 1938, requesting decision as to the 
amount which properly may be paid to the White Star Coal Co., Inc., 
‘on voucher accompanying your submission, stated in favor of said 
corporation in the sum of $967.25, representing alleged increased cost 
of production of certain tonnsge of coal shipped from the Lucerne 
coal mine, located at Lucerne, Indiana County, Pa., subsequent to 
April 1, 1937, for delivery to the United States Army, Picatinny 
Arsenal, Picatinny, N. J., and the Frankford Arsenal, Philadelphia, 
Pa., under War Department coal contract No. 626-qm-21693, dated 
August 5, 1936, and supplement thereto dated August 20, 1936. 

The voucher discloses that the claim in the amount of $967.25 
consists of nine separate items, representing alleged increases in the 
costs of production of the coal due to changes in the wage scale rates 
of the mine employees at the time the coal was shipped over the wage 
scale rates in effect at the time the bid therefor was opened on July 
28, 1936. 

In the Standard Government Coal Purchase Conditions (Form No. 
43), a part of the original and amended contract, paragraph 8 there- 
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of—relating to “wage scales”—was deleted and in lieu thereof there 
was substituted the following paragraphs: 


2. The contract price specified herein for the coal is based upon the wage 
scale in effect with mine employees on the date of opening the bids, and any 
changes in the said wage scale shall increase or decrease the contract price of 
coal by the method herein stated. 

3. In event of a change in the wage rate for the herein specified predominant 
occupational class of mine employees, approved generally for the mining dis- 
trict in which the mine herein named is located, the contract price shall be 
increased or decreased on any tonnage shipped from the mine after date of 
such increase or decrease in the wage rate, according to whether the wage 
rate is increased or decreased, by an amount which is the product of the f. o. bh 
mine price times 0.6, times the percent change in the wage rate expressed as a 
decimal (the per cent increase or decrease in the wage rate shall be computed 
to the nearest tenth per cent and the increase or decrease in the contract price 
shall be computed to the nearest tenth of a cent). If the change is an 
increase in the wage rate for the stated class of employees, the right is reserved 
to the contracting officer to disallow any increase in the contract price if in his 
opinion the increase in the wage rate as reported by the contractor was not 
approved generally by the operators of mines in the mining district in which the 
mine named is located, and the contracting officer’s decision shall be final and 
conclusive on the parties hereto subject only to appeal, within 60 days, by the 
contractor to the head of the department concerned, whose decision on such 
appeal shall be final and conclusive on the parties hereto. Such determined 
increase or decrease in the contract price shall be final and conclusive, and no 
additional claim by the contractor will be considered covering any changes 
in wage rates of other classes of mine labor employed on a per ton, or a 
monthly, or a daily, or an hourly, or any other rate basis, or covering any 
changes in compensation insurance or in any other labor factor or factors 
entering into the cost of producing coal at the mine named. 

4. In event of a change in the wage rate for the specified predominant 
occupational class of mine employees there shall be furnished to the contract- 
ing officer, within 60 days from the date of the change in the wage rate, authen- 
ticated copies of the new wage scale and of the wage scale which was in effect 
on the date of opening of bids. 

5. When there has been no change in the wage rate, subsequent to the date of 
opening of bids and during the contract period, the contractor shall so certify on 
each invoice or voucher submitted for payment. 


The “Special Instructions” to bidders, a part of the contract, pro- 
vides : 


7. The referred to method provides for an adjustment of the contract price for 
a change in wage rates with mine employees; it is based on the following 
requirements and conditions: 

(a) The bidder must specify on the appropriate bidding form that particular 
occupational class of mine employees receiving the same wage rate that has a 
predominant effect of the cost of producing coal at the mine named by him; i. e., 
that particular occupational class of employees receiving the same wage rate 
to which on the payroll a predominant amount of money is regularly paid for 
producing coal. The class selected shall not be for supervisory or clerical 
employees. 

(b) The predominant wage rate class of employees so specified must be 
described in such a manner that it may be clearly identified in the wage agree- 
ment between the operator of the mine and the mine employees in effect on the 
date of opening of bids. 

(c) In event of a change in the wage rate for the predominant occupational 
class of labor specified by the bidder, the f. o. b. mine price is multiplied by a 
percentage factor of 60 per cent, and the product thereof is multiplied by that 
percent change in the wage rate, and the resultant obtained is the amount that 
the contract price will be increased or decreased on account of an increase or 
decrease in the wage rate. 

(d) It is to be noted that this method is based on the f. o. b. mine price. If 
the invitation calls for bids for coal or any other than the f. o. b. mine basis (the 
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bid price including freight rate and/or cost of trucking), the bidder must state 
also in his bid the f. o. b. price at the mine named. 
8. Following is an example of applying the above stated method: 


The f. o. b. mine price stated in the con- 
$2. 00 per ton. 
The predominant occupational class of 
mine employees specified by the con- 
tractor is Drivers, brakemen, spraggers, snap- 
pers, coal drillers, trackmen, wire- 
men, benders, timbermen, bottom 
cagers. (This group classification 
may apply to certain districts only.) 
The wage rate in effect on the date of 
opening of bids is $0. 729 per hour. 
The new wage rate is $0. 802 per hour. 
The increase in wage rate is 10. 0 per cent. 


The increase in the contract price, using the following indicated formula and 
by computation, is: 


$2.00 X 0.6 X 0.100=12.0 cents per ton. 


This adjustment in the contract price is a compensating one for offsetting 
changes in the cost per ton of producing coal at the mine under the new wage 
scale covering all mine employees as compared to cost of producing coal under 
the wage scale which was in effect on the date of opening of bids. 


Under the contract terms, 38,500 net tons of nut and slack bitumi- 
nous coal were to be delivered to the War Department, f. o. b. destina- 
tions, from the Lucerne coal mine, Lucerne, Pa., at specified prices to 
wit: (1) 20,000 tons to the Picatinny Arsenal, N. J., for $5.07 per ton; 
‘and (2) 18,500 tons to the Frankfort Arsenal, Philadelphia, Pa., for 
$4.14 per ton. However, in the event of any subsequent changes in 
the wage rates of the predominant occupational class of labor specified 
by the bidder, the contract provided that the stipulated tonnage prices 
would be adjusted in accordance with above-quoted provisions thereof. 

Under such substituted provisions of the contract, with reference to 
‘changes in the wage rates of the specified predominant occupational 
class of labor and the prescribed method of the adjustment of the stip- 
ulated tonnage prices of the coal, it is not necessary to show the in- 
creased cost of production of the coal, inasmuch as the changes in the 
wage scales of the mine employees—other than the scale of wage rates 
of the predominant class mentioned in the bid—will not require or au- 
thorize any change in the stipulated contract tonnage prices. When 
there is a change in the scale of wage rates of the predominant class 
specified in the bid, the increase in prices authorized by the contract 
is to be calculated only on the basis of six-tenths of the percentage of 
the established increase. The contract provided, also, that where the 
change is an increase in the wage rate for the stated class of mine 
employees, the right is reserved to the contracting officer to disallow 
any increase in the contract tonnage prices if, in his opinion, the in- 
crease in the wage rate as reported by the contractor was not approved 
generally by the operators of the mines in the mining district in which 
the mine named is located, and the contracting officer’s decision in the 
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matter is final and conclusive, if not appealed within 60 days by the 
contractor to the head of the department concerned, whose decision 
on such appeal is final and conclusive. Also, the contract provides that 
where there was a change in the wage rate for the specified predomi- 
nant occupational class of mine employees, the contractor shall fur- 
nish to the contracting officer, within 60 days from the date of the 
change in the wage rate, authenticated copies of the new wage scale 
and of the wage scale which was in effect on the date of the opening of 
bids. See A-91499, February 2, 1938. 

The predominant occupational class of mine employees stipulated 
in the bid in this instance is “machine mining.” The mine price for 
the coal stated in the contractor’s bids was $1.59 per ton, f. o. b. billing 
point, the remainder of the amounts stated in the bids being the trans- 
portation charges for delivery of the coal to destination points. 

There appears to have been changes in the wage scales of the mine 
employees at the Lucerne coal mine, effective April 1, 1937, of which 
changes the contractor informed the commanding officer, Picatinny 
Arsenal, N. J., by letter dated April 17, 1937. The contractor has re- 
quested an adjustment of the specified contract prices under the pro- 
visions thereof, hereinabove quoted, amounting to $0,112 per ton, 
on shipments of coal after April 1, 1937; the effective date of the wage 
rate changes at the mine, aggregating $967.25. 

The administrative reports show that four delivery orders covering 
the Government’s coal requirements under the contract to and includ- 
ing March 31, 1937, were issued to the contractor as follows: 


Order No. Date of order Coal called for Delivery date 


Oct. 6, 1936 500 | October 1936. 
November 1936. 
Nov. 25, 1936 December 1936. 
January 1937. 
Jan. 29, 1937 February 1937. 
March 1937. 
Feb. 19, 1937 Do. 


Under such orders, prior to April 1, 1937, monthly deliveries of the 
required coal were made of only 12,775.65 tons, leaving 5,824.35 tons 
for subsequent delivery. 

Your doubt in this matter would appear to be whether the increased 
tonnage cost should apply to all the coal shipped under the contract 
subsequent to April 1, 1937, or only to the tonnage which was not 
in arrears in delivery on that date. However, for reasons hereinafter 
stated it is not necessary to decide that point at this time. 

In instant matter the amended Government Coal Purchase Condi- 
tions, a part of the contract, specifically provided that in the event 
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of a change in the wage rate for the specified predominant occupa- 
tional class of mine employees “there shall be furnished to the con- 
tracting officer, within 60 days from the date of the change in the wage 
rate, authenticated copies of the new wage scale and of the wage 
scale which was in effect on the date of the opening of bids.” Thus, 
under the terms of the contract, it would appear to be a condition 
precedent for the consideration of a claim for increased compensa- 
tion, resulting from a change in the wage rate for the specified pre- 
dominant occupational class of mine employees—effective April 1, 
1937, that authenticated copies of the new wage scale and of the wage 
scale in effect on July 28, 1936, the date of the opening of bids, be fur- 
nished by the contractor to the contracting officer within 60 days from 
the date of the change in the wage scale, or by June 1, 1937. This 
was not done. The record shows that such authenticated copies of 
the new and old wage scale rates were not furnished by the contractor 
to the contracting officer until October 19, 1937, which was more than 
61% months after April 1, 1937, the date of the change in the wage 
scale. 

Upon the submitted record, therefore, the contractor is not entitled 
to any increase over the stipulated contract prices of $5.07 and $4.14 
per ton for the coal furnished, which amounts appear to have been 
heretofore received by the contractor. 

Accordingly, there is no authority—upon the present record—and 
under the contract terms, to pay any part of the contractor’s claim 
for $967.25, as increased costs resulting from the change in the wage 
scale rates of certain mine employees, effective April 1, 1987. The 
submitted preaudit voucher and attached papers will be retained in 
the files of this Office. 


(A-90178) 


SAFETY SERVICE, PAMPHLETS AND POSTERS—ADVANCE PAYMENTS 
AND APPROPRIATION REIMBURSEMENTS ON BASIS OF INTER- 
AGENCY SERVICES 


Safety pamphlets and posters are not periodicals within the meaning of sec- 
tion 5, act March 4, 1915, 38 Stat. 1049, authorizing payment in advance for 
subscriptions to periodicals, and payment therefor in advance of their deliv- 
ery is prohibited by section 3648, Revised Statutes. 

The total cost of services and supplies procured from private sources and properly 
chargeable to appropriations for two or more penal institutions, may not be 

charged to one of the appropriations with subsequent reimbursement from the 
others under section 601 of the act of June 30, 1932, 47 Stat. 417, the institu- 
tion which is to be reimbursed not being “in a position to supply or equipped 
to render” the services or supplies involved as required by said act, and the 
practice being violative of the provisions of section 3678, Revised Statutes. 


Acting Comptroller General Elliott to the Attorney General, March 18, 1938: 
There has been resubmitted for audit in advance of payment 
voucher No. 850 in favor of the National Safety Council, Incorporated, 
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for $1,115 as final payment under contract Jlc-5023. When first sub- 
mitted certification was refused for the reason that the furnishing of 
safety pamphlets and posters constituted a substantial part of the 
service under the contract and any payment in advance of the furnish- 
ing of such bulletins would be in contravention of section 3648, Revised 
Statutes, and for the further reason that the charging of the whole 
payment to one appropriation, with knowledge that the appropriation 
was available for only a portion thereof, would be in contravention of 
section 3678, Revised Statutes. The voucher when resubmitted was 
accompanied by the following letter dated January 14, 1938, from the 
assistant director, Bureau of Prisons: 


There is returned herewith U. 8. Penitentiary, Atlanta, Georgia, voucher No. 
850 in the sum of $1,115 in favor of the National Safety Council, Inc., covering 
service rendered under contract Jic-5023. This voucher was submitted for pre- 
audit on our schedule No. 343 and was returned with your preaudit difference 
statement dated December 3, 1987, which is attached to the voucher. Exception 
is taken to the payment of the voucher on the grounds that (1) payment may 
not be made in advance, and (2) that charging the whole payment to one appro- 
aa is in contravention of section 3648, Revised Statutes, and 14 Comp. Gen. 


We are somewhat surprised at the exceptions taken to the payment of this 
voucher in view of the fact that this procedure has been followed, with the 
approval of your Office, in a number of instances. Particular reference is made 
to payment under an identical contract, Jic-3308, during the fiscal year 1936. 
Copy of a letter dated September 4, 1935, submitted to your Division in connection 
with the preaudit of a voucher under that contract, is enclosed for your informa- 
tion. This voucher was certified in accordance with the recommendation made 
in our letter. 

Particular attention is invited to article 3 of contract Jic—5023, in which it Is 
provided that final payment of $1,115 shall be made when detailed report is 
submitted and accepted. 38 Stat. 1049 provides that payment may be made in 
advance for subscriptions. The service, which has not yet been completely fur- 
nished by the National Safety Council, is nothing more than a subscription for 
the furnishing of safety pamphlets during contract period. This is certainly 
within the meaning of 38 Stat. 1049. 

As to the second objection, attention is invited to section 601 of act of Congress 
approved June 30, 1932, Public, 212, 72d Congress, which provides for the fur- 
nishing of.service or supplies by one Department or establishment of the Govern- 
ment to another, for which payment may be made in advance, or subsequent to 
the rendering of the service. This act, it is believed, provides ample authority 
for the payment of all service rendered under contract Jic—5023 to the various 
institutions from the appropriation “U. 8, Penitentiary, Atlanta, Georgia, Mainte- 
nance, 1987” with the understanding that reimbursement will be made by the 
various institutions for their proportionate share of the service. The service is 
of such a nature that it is properly chargeable to the Atlanta appropriation, and 
it appears there would be no further objection to payment for this service from 
the one appropriation, with reimbursement from other institutional appropria- 
tions, than there would be for the purchase of supplies by one institution which 
might be furnished to another institution and reimbursement obtained. 

It is requested that the voucher be reconsidered and certification is urgently 
recommended to avoid a great amount of detail work in making small payments 
to the contractor. 


The pertinent parts of the contract are as follows: 


Articie I, The council for the consideration herein mentioned to render to 
the Government all services required in making a safety inspection of the 
United States Industrial Reformatory, Chillicothe, Ohio, United States North- 
eastern Penitentiary, Lewisburg, Pennsylvania, United States Penitentiary, At- 
lanta, Georgia, United States Penitentiary, Leavenworth, Kansas, the United 
States Penitentiary Annex, Fort Leavenworth, Kansas, United States South- 
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western Reformatory, El Reno, Oklahoma, the United States Reformatory 
Camp, Petersburg, Virginia, the United States Detention Farm, Milan, Michi- 
gan, the Federal Industrial Institution for Women, Alderson, West Virginia, 
the United States Detention Farm, La Tuna, Texas, the United States Peni- 
tentiary, Alcatras Island, California, and the United States Penitentiary, McNeil 
Island, Washington, which shall include a thorough and complete examina- 
tion of all machinery and equipment, buildings, elevators, electrical equip- 
ment, power plant facilities and equipment, transportation equipment, and 
any and all other features of the said institutions, for the purpose of discover- 
ing and reporting to the Director of the United States Bureau of Prisons and 
the warden or superintendent of each institution all accident hazards to 
life and limb of employees and inmates; to make estimates, working draw- 
ings, plans and specifications for any safety devices or equipment required for 
the elimination of such hazards when required by the Government; to draft, 
assist in installing, and supervise a program for the elimination of accident 
hazards; to supply each institution with appropriate safety educational posters 
weekly for one year for a total of forty-two (42) safety bulletin boards, together 
with informational safety pamphlets. 

Articte II. The council also agrees to furnish the Government with a pre- 
liminary report upon the completion of its initial survey of the institutions, 
pointing out the hazards to life and limb which are in need of immediate 
remedy and it also agrees to furnish a final report setting forth completely 
any and all suggestions or changes of all measures which it considers necessary 
that the Government take to eliminate actual hazards. 

Articie III. For and in consideration of the service thus rendered the council 
shall receive as compensation a total amount of $2,230.00 payable $1,115.00 
when preliminary survey is completed and $1,115.00 when the detailed report 
is submitted and accepted. 


Section 3648, Revised Statutes, provides: 


No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall not 


exceed the value of the service rendered, or of the articles delivered previously 
to such payment. * * * 


Section 5 of the act of March 4, 1915, 38 Stat. 1049, makes an ex- 
ception to the provisions of section '3648 in the following language : 

That hereafter subscriptions to periodicals, which have been certified in writ- 
ing by the respective heads of the executive departments or other Government 


’ establishments to be required for official use, may be paid in advance from 
appropriations available therefor. 


In order to authorize advance payments under the act of 1915, 
supra, the subject matter must consist of a subscription to a periodi- 
cal, A subscription to other than a periodical is not within the terms 
of the statute. In the case of Houghton v. Payne, 194 U. 8. 88, the 
term periodical was defined as follows: 

A periodical, as ordinarily understood, is a publication appearing at stated 
intervals, each number of which contains a variety of original articles by 
different authors, devoted either to general literature or some special branch 
of learning or to a special class of subjects. Ordinarily each number is incom- 
plete in itself, and indicates a relation with prior or subsequent numbers of the 
same series. It implies a continuity of literary character, a connection between 
the different numbers of the series in the nature of the articles appearing in 
them, whether they be successive chapters of the same story or novel, or essays 
upon subjects pertaining to general literature. * * 

Safety pamphlets and posters do not appear to come within this 
definition of periodicals. 

With respect to contract Jlc-3308 for the furnishing of similar 
services during the fiscal year 1936, voucher 1010802 was certified in 
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advance of payment by the Audit Division of this Office after receipt 
of the letter of September 4, 1935, addressed to the Chief of the Audit 
Division. Such action by a division of this Office, however, consti- 
tutes no precedent and cannot bind the Office in future cases. 

In view of the foregoing it must be held that payment on the 
voucher No, 850 is not authorized at this time nor until the pamphlets 
and posters have all been delivered. 


The charging of the whole contract consideration to the appro- 
priation for the United States Penitentiary at Atlanta, Ga., is not 
authorized under section 601 of the act of June 30, 1932, 47 Stat. 417, 
as the service is not one that the penitentiary at Atlanta, Ga., is “in a 


position to supply or equipped to render” as required by that statute. 
In 14 Comp. Gen. 108, it was held: 


While the General Accounting Office may effect adjustments between appro- 
priations when, under a mistake of law or fact, a voucher has been charged 
to the wrong appropriation and it clearly appears that another appropriation 
is available, an administrative officer may not, for the sake of an administrative 
expediency, deliberately charge the wrong appropriation with the expectation of 
obtaining subsequently an adjustment thereof by transfer of applicable appro- 
priations—such practice resulting in the rendition of false accounts and being 
violative of the provision of section 3678, Revised Statutes. 

When an obligation is properly chargeable to more than one appropriation it 
is proper to show on the voucher in the space provided therefor, all of the appli- 
cable appropriations and to draw one check to the payee in payment of the 
obligation represented by the voucher, 


It is not apparent why the procedure indicated in the above deci- 


sion cannot be followed if and when final payment becomes due under 
the present contract. The voucher is returned, payment thereon to 
await the furnishing of all the service and supplies to which the 
United. States is entitled under the contract. 


(A-92620) 


CONTRACTS—RESTRICTIVE CREDIT REPORT SPECIFICATIONS— 
GOVERNMENT LIABILITY 


The inclusion in advertised specifications for credit reports of a provision “In 
order to submit an eligible bid, a credit agency must have maintained for 
an unbroken period, from July 1, 1927, to the date of the bid, at least one 
office in each State covered by the bid, *-* *” is restrictive of the 
competition contemplated by section 3709, Revised Statutes, and payment in 
excess of the low bid price may not be made under contracts awarded to 
other than the low bidder on the basis of this requirement. 


Acting Comptroller General Elliott to the Administrator, Federal Housing 
Administration, March 19, 1938: 


There has been received your report of March 5, 1938, as 
follows: 


Reference is made to your letter of February 18, A-92620, regarding the 
protest of Credit Service, Inc., of Miami, Florida, with respect to the award of 
contracts for factual data reports for Miami, Florida. 

Credit Service, Inc., relates that “In July, 1937, the award had been made to 
this agency at a bid of 50% lower than the next lowest bid. We had a large 
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supply of forms printed on both gides to meet specifications and immediately 
had our contract eancelled and the lowest and best bid rejected because ‘we 
were not operating in Miami as a credit bureau on July 1, 1927.’” 

Contract FH-427 of the date of June 29, 1937, to which they refer was eutered 
into as a result of proposals received in connection with invitation No. 289. 
This contract was later cancelled as were all contracts that resulted from pro- 
posals received at the instance of this invitation. Cancellation of these con- 
tracts was brought about by the necessity of reducing operating costs of our 
field offices and it was believed that by changing the specifications and elimi- 
nating the real estate search and court record of mortgages, liens, bonds, deeds 
of trust, judgments, and other liens, a much cheaper rate per report could be 
obtained for the offices in general. Attached hereto, and identified as “Exhibit 
A,” is copy of invitation No. 289 and the specifications which were a part of this 
invitation. 

The statement is also made by Credit Service, Inc., that: “However, we had 
not operated on July 1, 1927, when the July 1937 award was made and have 
operated in Miami as a credit bureau longer than the successful bidders. None 
of them were in existence in the State of Flortda July 1, 1927.” 

Invitation No. 289, as well as Invitation No. 289A, contained within the speci- 
fications the following qualifying clause: “In order to submit an eligible bid, a 
credit agency must have maintained for an unbroken period, from July 1, 1927, 
to the date of the bid, at least one office in each State covered by the bid, and 
shall at the date of the bid maintain at least one office in each city, or metro- 
politan area, in which a Federal Housing Administration Insuring Office is 
located in each such State. Each such office shall be staffed with a full time 
salaried personnel, experienced in giving reports for all sections covered by the 
bid and shall be used exclusively for credit agency services.” 

The proposal which was submitted by Credit Service, Inc., in connection with 
invitation No. 289 and as a result of which contract FH-427 was entered into 
was accepted by the committee on qualifications and awards in the belief that 
it was in accordance with the specifications. Investigations which were con- 
ducted by this committee at the time proposals received as a result of our 
invitation No. 289A were being considered brought out the information that the 
National Consumer Credit Reporting Corporation through its affilates had been 
operating in Florida and within Miami and Jacksonville for more than fifteen 
years; the Hooper-Holmes Bureau, Inc., in Jacksonville and Miami since 1928 
and in Orlando since 1926. The Retail Credit Company opened offices in Jack- 
sonville in March 1923 and operated in Miami as a branch office up to April 1928 
and later as a sub-office. These agencies, accordingly, received joint award 
under the new specifications for furnishing our Miami Insuring Office with 
factual data reports for the period ending June 30, 1938. Originals of these 
contracts, together with abstracts of award, have been filed in your office and 
’ may be identified as contracts FH-453, FH-451, and FH-452, respectively. 

The need in the instance is for a complete, accurate, and therefore dependable 
report on the individual who is the mortgagor in the mortgage on which applica- 
tion has been made for insurance under the provisions of title II of the National 
Housing Act and it has been our experience in the past that “collection” agencies 
writing reports as a side line and agencies which have been in business for a 
few years do not have the trained personnel and therefore lack that proficiency 
in investigation and reporting technique which an agency devoting its full time 
to credit reports and operating successfully over a greater period of time would 
possess. In addition, the younger agencies have not had the opportunity to 
develop that background of file information which would make it possible to 
include not only the present activity and credit standing of the individual on 
whom the inquiry is made but to supply also an antecedent history covering a 
period sufficient to reflect fully the true character and credit behavior of the 
applicant. 

It is recommended that our action in making the awards as stated in the fore- 
going be approved. 


Section 3709, Revised Statutes, requires all contracts with the 
United States to be advertised and let to the lowest responsible 
bidder, In this instance the contract was advertised in accordance 
with the above report. Three contracts were entered into with the 
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National Consumer Credit Reporting Corporation, Hooper-Holmes 
Bureau, Inc., and the Retail Credit Company submitting identical 
bids of $1 for each such reports furnished as may be ordered during 
the current fiscal year, but there was rejected the bid of 75 cents for 
each report submitted by Credit Service, Inc.—the rejection being 
due to the administrative conclusion that Credit Service, Inc., had 
not maintained for an unbroken period from July 1, 1927, to the 
date of the bid at least one office in the State of Florida. The Credit 
Service, Inc., has disputed the conclusion that it had not maintained 
for an unbroken period from July 1, 1927, an office in said State 
and the rejection of its bid upon such basis is made more arbitrary 
and capricious due to the fact that the Federal Housing Adminis- 
tration did enter into a contract on June 29, 1937, with this same 
company for furnishing similar service. No facts or reasons have 
been shown why that company should have been qualified on June 
29, 1937, to render the service and not qualified when the subsequent 
contract was entered into. Such disqualification cannot be accom- 
plished by the inclusion in the advertised specifications of a require- 
ment that the company must have been in continuous operation since 
July 1, 1927. Such requirement appears not to have been necessary 
in connection with the contract of June 29, 1937, and its use would 
operate to prevent younger and possibly more competent companies 
from ever contracting with the United States until they had been in 
business for some arbitrary period. 

The record is such that this Office would not be justified in ap- 
proving charges against appropriated moneys for credit reports in 
the State of Florida at any price in excess of the low bid of 75 
cents each submitted by Credit Service, Inc. See 17 Comp. Gen. 
312, 315. 


(A-81601) 


CONTRACTS—INCREASED COSTS—GUN FORGING DEFECTS— 
CONTRACTOR'S LIABILITY 


Where contract to furnish gun forgings provided they might be rejected at any 
period of machining or assembling for defects discovered or developed 
and that, in case of rejection, contractor would pay the Government's 
actual expenses for work done on the defective material and the inspection 
was adequate, reasonable, and that theretofore employed in such cases, 
and there is no showing of negligence on the part of the Government, 
the contractor may not be relieved of liability arising from the delivery 
of defective material on the basis that the Government could have mini- 
mized or reduced the damage by a different method of inspection. 


Acting Comptroller General Elliott to the National Forge and Ordnance Co., 
March 21, 1938: 


Your letter of January 25, 1938, requests review of settlement 
No. 0440645, April 6, 1987, wherein, from the amount of $52,067.98 
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otherwise properly due your company as partial payments for certain 
gun forgings furnished the Navy Department under contract 
NOd-634, January 14, 1935, there was deducted the sum of $46,942.22, 
representing your indebtedness to the Government covering work 
done by the Navy Department on defective forgings furnished by 
you under contract NOd-420, March 11, 1933. 

The record shows that under contract NOd-420, the National Forge 
& Ordnance Co. was required to deliver to the Navy Department, 
énter alia, 13 tube forgings, 8 inch/55, complying with specifications 
made a part of the contract. These tube forgings were to be ma- 
chined by the Navy Department for use as barrels, including firing 
chambers, of 8-inch guns, when assembled with other parts of com- 
plete units. It is stated that the machining process comprised about 
a dozen distinct stages up to and including assembly with other parts 
of completed guns. 

The contract specifications provided that : 

The inspector should promptly notify the contractor of the existence of any 
defect which, in his opinion, will make final acceptance of a piece doubtful, 
and should immediately condemn any piece having defects which are of such 
gravity as to certainly prevent final acceptance; but the final acceptance of a 
a cannot be claimed because of any failure to discover defects at a particular 


Pieces may be rejected at any period of machining or assembling for defects 
discovered or developed. 
» » 


* * . * . 

The contractor shall replace without charge any piece which may be con- 
demned at any time prior to or during proof firing of the gun. 

If defects are developed in any of the gun forgings constituting a gun of such 
a character as to cause its rejection the actual expense incurred by the depart- 
ment for work done upon the defective material, and upon any other material 
whose rejection is necessitated by being assembled with the defective material, 
shall be borne by the manufacturer of the defective material. (Navy Ordnance 
Pamphlet No. 9, part IV, article 20.) 

Of the 13 tube forgings delivered under the contract, 8 were found 
to be defective and were rejected. Six of these, which were earlier 
deliveries, were subjected to the “radial expansion” test, or fourth 
stage in the machining process, but were not inspected or “bore 
searched” immediately thereafter, and were not rejected then, but 
were rejected for defects disclosed upon inspection at various subse- 
quent stages of the machining process. The other 2 of the 8 defective 
forgings were rejected upon inspection and bore search immediately 
after the radial expansion test. The contractor acquiesced without 
protest in being charged with the cost of the work done thereon to 
that point and replaced the defective forgings, and these 2 are not 
involved in the present claim. 

In accordance with the provisions of the contract, the Navy De- 
partment charged the contractor with the cost of all work done on 
the other 6 defective forgings up to and including the various stages 
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at which the defects were discovered and the forgings rejected, which 
costs amounted to $46,942.22 here claimed. 

Your letter of January 25, 1938, adduces no fact and presents little 
if any argument not heretofore presented but in substance urges that 
it was the duty of the Navy Department under the provisions of the 
contract to inspect and bore search the forgings immediately after 
radial expansion, and that its failure to do so, and to discover the 
defects at that point and reject the forgings there and then relieved 
the contractor of liability to the Government for the cost of all work 
subsequently done upon the forgings during the machining process, 
since “in all probability” bore search after radial expansion would 
have disclosed the defects which led to their ultimate rejection. 

Also, you state that prior to the date of the company’s first con- 
tract for furnishing gun forgings to the Navy Department, which 
contract was entered into July 17, 1931, the vice president of the 
company made several visits to the Naval Gun Factory for the pur- 
pose of ascertaining the procedure in connection with applying ra- 
dial expansion to gun forgings; that among the processes witnessed. 
was bore searching of a forging immediately after radial expansion, 
which fact was communicated by him to the company, and that “the 
natural understanding from such observation was that bore searching 
was employed regularly as a normal part of the radial expansion 


test.” There accompanies your letter photostat copy of a “Confiden- 
tial” communication dated March 14, 1931, addressed to “Dear 
Wilder” and signed “Scrim”—who, eppezcatly, was Mr. Scrimgeour, 
vice president of the National Forge & Ordnance Co.—which pur- 
ports to report on the result of several visits to the Washington 
Navy Yard for the purpose of observing the method of inspection 
of gun forgings. The “report” was, in part, as follows: 


After expanding this section of the gun which was a 5’’ gun, it was placed 
on trestles along the side of the machine and a very careful measurement 
was made of the outside as well as the star gauging of the bore. They also 
had a gadget which was merely a long pole with a light and reflector glass 
on it with which they examined the bore to see the effects of the expansiom 
The man in charge told me that by this inspection all defects caused by the 
expanding of the forging could be readily observed. I asked him whether 
they had many forgings tested this way that bursted. He told me they didn’t 
because the metal was put to one of the highest pressures that the gun would 
ever receive when being fired. He said sometimes they have a forging that 
would warp or bend out of shape so badly that it was hard to get the mandrel 
out. This he said was caused by a soft or porous section in the gun, and of 
course, when the pressure was on it it would expand more in that place than 
in any other but would cause the place to warp or bend. I was very much 
amused at this long pole or whatever they called it for inspection as it 
merely gave the inspector an opportunity to see only one quarter of the 
bore which necessitated them to go through the gun four times, that is a 
quarter section of the bore each time. 

Also a peculiar thing I noticed about the mandrel was that it stretched 
considerably due to the pressure, possibly ys'’. Also with this long pole with 
the light and glass on it the inspector told me that they could locate a defect 
very readily and clearly. This I doubt. This is my personal opinion because 
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after you get that pole way in the barrel there is a chance for passing over 
a defect if they are not very careful. 

It is to be presumed that the above described operation performed 
with a gadget which amused Mr. Scrimgeour, and the efficiency of 
which he doubted is the bore search inspection after radial expansion 
now claimed by your company to be an inspection essential to proper 
compliance with contract obligations by the Navy Department. It 
appears from the letter that the only information gathered by Mr. 
Scrimgeour at that time relative to the “bore search” test, was ob- 
tained from the man in charge of the operation, whose identity was 
not disclosed and whose judgment in the matter as to the efficacy 
of the bore search was doubted by Mr. Scrimgeour. Moreover, it 
does not appear that any representation was made or any assurance 
given to Mr. Scrimgeour at any time that the bore search inspection 
_ then witnessed was a regular or required feature of inspection im- 
mediately after radial expansion. And it is obvious that the confi- 
dential representations made by Mr. Scrimgeour to another officer 
of his own company, and any “understanding” gathered by the com- 
pany from such representations were inter alios so far as the Navy 
Department was concerned and could not confer upon the contractor 
any rights, or impose upon the Navy Department any responsibilities, 
under an ensuing or any subsequent contract, which were not inher- 
ent in such contract. 

The contract specifications did not represent or require that the 
Navy Department would make any inspection at any specified stage 
of the work, but left the Department free to make inspection at any 
time during the progress of the work without notice to the con- 
tractor. This is admitted, for you state on page 6 of your letter 
that “* * * in preparing its hand-made specifications in the 
present case the Department omitted a definite statement that it 
would make inspection of the forgings at the expansion 
stage. * * *” But you argue that, notwithstanding the fact that 
the contract specifications included no such requirement or represen- 
tation that the Navy Department should or would make a particular 
inspection or a particular kind of inspection at any specified point 
of the machining process, the specifications must be interpreted in 
favor of the company; that “The Navy Department was obligated 
to conserve the company’s interests”; that “The standard inspection 
procedure was antiquated,” and that: 

The admissions made by the Bureau of Ordnance in paragraphs 9, 10, and 11 
of its said endorsement and by the Secretary in subparagraph (f) of his letter 
of March 18th, established the fact that the advantages of inspection at the 
expansion stage, discovered by the Department after the contract was signed, 
as explained in its letter, were present and potential in the beginning, because 


the physical laws governing the basic conditions are all comprehensive, con- 
sistent, and invariable. Whether the Department knew of these advantages 
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when this contract was made is immaterial. It is presumed to have had that 
knowledge then, and that presumption is nonrebuttable. 

No authority has been cited and none has been found to lend sup- 
port to the somewhat novel proposition that the Government is con- 
clusively or otherwise presumed to have had knowledge, ab initio, of 
any superior methods of inspection or any advantages of a particular 
method of inspection which may be developed or discovered during 
the performance of a contract, or that a contractor who furnishes 
defective material and nevertheless reaps the benefit of such improved 
method of inspection subsequent to its discovery and adoption is 
entitled to have such benefit applied ea post facto to that portion of 
his contract performed previous to such discovery and adoption. 

The Navy Department has reported, in part, as follows: 

Radial expansion is a method of gun construction, the principal advantages 

of which, as compared with the older method of construction by shrinking hoops 
together, are economy in manufacturing time and reduction in weight of the 
finished gun. Any advantages which may accrue to the radial expansion 
method in the nature of tests of forging quality are incidental. The standard 
practice at the time of awarding the contract at issue employed bore searching 
of the forging after each operation during which metal was removed from the 
bore, but did not employ bore searching immediately after radial expansion 
before further machining. But in the forgings supplied under subject contract 
a situation arose which had not been experienced previously with radially 
expanded forgings; that is, unusually defective steel was supplied resulting in 
large percentages of rejections. These rejections seriously interfered with the 
Government’s production schedule. After consideration of this problem, and 
in an effort to avoid the difficulties caused by the high percentage of rejections, 
the procedure of bore searching immediately after radial expansion—which 
past experience had not indicated necessary—was tried and adopted. 
The Navy Department also has reported that the method of inspec- 
tion in effect at the time contract NOd-420 was entered into had been 
followed in connection with forgings furnished under previous con- 
tracts with your company, and that the forgings originally furnished 
under contract NOd-420 were inspected strictly in accordance with 
the standard practice in effect at that time. 

It thus is plain that the “antiquated” method of inspection now ob- 
jected to by you had proven adequate for the purposes of both the 
Navy and contractors with the Navy prior to delivery by you of such 
poor and defective material under contract NOd-420 as to necessitate 
inauguration by the Navy of a new and more expensive inspection 
system in order to protect the Government as well as the contractor 
against the results of deliveries of defective material. 

While the rule may be stated generally that the aggrieved party 
is required to minimize the damages to the offending party resulting 
from his breach of his contract, there has been found no authority in 
support of the proposition that said aggrieved party is required to 
adopt unusual or extraordinary methods or depart from his usual 
practice in order, at his own expense and to his own detriment, to 
protect the interests of the delinquent party. 
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Some stress has been laid upon the provision of the specifications 
that: 
The inspector shall promptly notify the contractor of the existence of any 
defect which, in his opinion, will make final acceptance of a piece doubtful, 
and should immediately condemn any piece having defects which are of such 
gravity as to certainly prevent final acceptance; but the final acceptance of a 
— cannot be claimed because of any failure to discover defects at a particular 
and it has been contended that that provision imported a contractual 
obligation upon the Navy Department to make reasonable inspection 
to discover such defects. Your argument assumes, which has not 
been established, that the methods of inspection applied by the Navy 
were not reasonable. The meaning of the paragraph is plain. The 
contract provided that inspection could be made at any time; that 
pieces might be rejected at any period of machining or assembling 
for defects discovered or developed, and that if defects were developed 
in any forging of such a character as to cause its rejection the con- 
tractor should bear the actual expense incurred by the Department 
for work done not only upon the defective material itself, but also 
upon other material rejection of which was necessitated by being 
assembled therewith. The quoted provision meant, in plain and 
simple language, that if, upon inspection at any period of machining 
or assembling, defects were discovered which the inspector believed 
would make final acceptance doubtful he should notify the contractor 
promptly to that effect, but he was not required to reject the piece 
forthwith; that in case a defect was discovered sufficiently grave to 
render final rejection certain, the inspector was authorized, directed, 
and instructed to reject the piece immediately if or when such defect 
was discovered, but that the failure of an inspector to discover defect 
at a particular time should not prejudice the right of the Government 
to reject the forging at any later period of machining or assembling 
at which such defect was discovered or developed, notwithstanding 
said defect might have existed and have been discoverable upon 
inspection at an earlier stage. Such is the obvious meaning of the 
provision, and it is too clear to require or to permit of “interpretation” 
in behalf of either the Government or the contractor. The last 
sentence of the provision necessarily implied and reserved to the 
Government the right to continue the machining processes until a 
defect actually was discovered or developed. 

A careful examination of the contract, the specifications and the 
administrative report leads inevitably to the conclusion that con- 
tract NOd-420 was entered into upon the basis of the inspection meth- 
ods employed by the Navy Department at the date thereof; that 
neither expressly nor by reasonable implication from any provision 
of the contract was the Navy Department required to resort to bore 
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search inspection immediately after radial expansion; that there is 
disclosed no negligence on the part of the Navy as to inspection at 
any time, and no failure to protect the interests of the contractor 
to the fullest extent required by the contract; that the fact that the 
contractor supplied unusually defective steel, resulting in large per- 
centages of rejections, and necessitating adoption by the Navy of a 
new and more expensive inspection procedure in an attempt to reduce 
the resultant losses to both parties, and that the use of such new in- 
spection procedure actually resulted in a subsequent saving to the 
contractor and the Government during the later stages of the con- 
tract confers upon the contractor no right to which it was not other- 
wise entitled under the contract, and affords no legal basis for re- 
lieving the contractor of liability for the actual cost of all work 
done by the Navy Department on defective material delivered during 
the earlier stages of the contract, when its usual and theretofore es- 
tablished inspection procedure was in operation. 

Upon the facts presented and under applicable legal principles 
there is no legal basis for the allowance of any part of your claim, 
and the settlement of April 6, 1937, must be and is sustained. 


(A-92119) 


PAY—RETIRED—ENLISTED MEN—CHANGE IN RATING AFTER 
APPLICATION FOR RETIREMENT 


Under the provisions of the act of March 2, 1907, 34 Stat. 1217, the retired pay 
of an enlisted man is required to be computed on his active duty pay in 
the grade held when application for retirement is made, and there is no 
authority for payment of increased retired pay based on a change in rating 
of a Navy enlisted man after the date of application for retirement. 


Sa General Elliott to the Secretary of the Navy, March 21, 


There has been received by your direction letter of January 25, 
1938, as follows: 


There is forwarded herewith for your consideration a letter, with inclosures, 
from the Paymaster General of the Navy, dated January 19, 1938, with request 
for your decision on the question therein presented as to whether, on the facts 
stated in the inclosures, Thomas Burke, chief machinist’s mate (AA), U. 8. 
Navy, retired, is entitled to be paid retired pay as a chief machinist’s mate, 
acting appointment, at the rate of $108.56 monthly, or as a machinist’s mate 
first class, at the rate of $94.50 monthly. 

It appears from the records in the case that Burke applied for 
transfer to the retired list of the Regular Navy on November 29, 
1937; that his transfer was approved December 10, 1937, and on 
December 13, 1937, orders were issued transferring him to the retired 
list of the Regular Navy effective the first day of the month follow- 
ing receipt of the orders, that is, on January 1, 1988, pursuant to 


81276™—38——_50 
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the uniform retirement date act of April 23, 1930, 46 Stat. 253; that 
when Burke made application for retirement he was ‘serving in the 
rating of machinist’s mate, first class, with pay at $105 per month; 
that on December 31, 1937, his rating was changed to chief ma- 
chinist’s mate, acting appointment, which rating entitled him to pay 
at $123.75 per month, but that by reason of the advance rating be- 
coming effective on the 31st day of the month Burke received no 
pay of that rating while on the active list. The question is whether 
in the computation of Burke’s retired pay he is entitled to 75 per 
cent of the active duty pay in the rating of machinist’s mate, first 
class, or to 75 per cent of his active duty pay as chief machinist’s 
mate, acting appointment. 

Burke’s retirement was under provisions of the act of March 2, 
1907, 34 Stat. 1217 (sec. 947, title 10, United States Code) which 
provides : 


That when an enlisted man shall have served thirty years either in the Army, 
Navy, or Marine Corps, or in all, he shall, upon making application to the 
President, be placed upon the retired list, with seventy-five per centum of the 
pay and allowances he may then be in receipt of, and that said allowances shall 
be as follows: Nine dollars and fifty cents per mcnth in lieu of rations and 
clothing and six dollars and twenty-five cents per month in lieu of quarters, 
fuel, and light: Provided, That in computing the necessary thirty years’ time 
all service in the Army, Navy, and Marine Corps shall be credited. 


The case of Wilmer Blackett v. The United States, 81 Ct. Cls. 884, 
involved the retired pay of an enlisted man of the Army who was 
serving in the grade of master sergeant when he made application for 
retirement after thirty years’ service and who was after such appli- 
cation for retirement, reduced to a lower grade and retired in the 
lower grade. The court held that the man was entitled to retired 
pay based on the active duty pay of the grade held when he made 
application for retirement. As reasons for that conclusion the court 
stated : 


The act gives no discretion to the President. If no discretion is placed by 
Congress in the Commander-in-Chief of the Army and Navy, certainly none 
can be read into the act for any subordinate officer. Character and conduct of 
the applicant during the thirty years cannot be considered. The fact that the 
enlisted man has served for so long a period in the Army was considered 
sufficient by Congress to give him a right to retire in the grade in which he was 
then serving. The presumption is that were he an unworthy character or his 
conduct detrimental to the service he could not have served for that period 
of years. The right granted by Congress was without condition and absolute. 
No rule or regulation of the Department could circumscribe or impair it, and 
any action, which placed conditions on retirement or attempted to select the 
grade in which retirement was granted, was without warrant of law. The 
reduction in grade to private and consent to retirement in that grade was 
arbitrary and illegal. * * * The enlisted man applied to be retired when 
he was a master sergeant and the Department gave consent for the retirement as 
a private. The law fixed the grade upon which he should retire. It gave 
no authority to anyone for any cause whatsoever to designate the grade after 
application had been made to the President. Compensation during retirement 
followed the grade. No official approval was necessary. 

The words of the act are plain, and their meaning simple. The act imposed 
an imperative duty and not a discretionary power. The Department has read 
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‘Into the act discretionary powers and has assumed the right to permit retire- 
‘ment and to select the grade in which retirement is permitted. The act confers 
no such powers on the President. A reasonable time to ascertain the duration 
of service is allowable. Four months’ delving into the character and past 
conduct of the applicant is unreasonable when the length of service was known 
and admitted. The order of December 16, 1926, permitting him to retire had 
the effect of retiring him and the grade in which he was entitled to be retired 
was that in which he was serving when the application was made. * * 


The court applied the same rule in Standerson v. The United States, 
83 Ct. Cls. 663, 

The court in the Blackett case, held there was no discretion left to 
the President and the man’s right to retirement is “without condition 
and absolute,” and the man must be retired in the grade held when 
application is made, that there is no warrant of law for the Depart- 
ment to attempt “to select the grade in which retirement was granted.” 
Accordingly, under the provisions of the act of March 2, 1907, as 
construed by the Court of Claims in Blackett v. The United States, 
the retirement pay of Burke is required to be computed on his active 
duty pay as a machinist’s mate, first class—that is, 75 per centum 
of $105 per month, $78.75, plus $15.75 allowances, or at $94.50. 


(A-92654) 


WAR RISK INSURANCE—MULTIPLE SUITS—STATUTORY ATTORNEY 
FEE LIMITATIONS 


The provisions of section 500 of the World War Veterans’ Act, as amended by 
the act of March 4, 1925, 43 Stat. 1311, limiting attorneys’ fees in suits 
brought under section 19 of the act to “not to exceed ten percentum of the 
amount recovered,” do not require that in the event of more than one suit, 
the total attorneys’ fees may not exceed ten percent of the original amount 
of insurance awarded in the first suit. 


Act Comptecter General Elliott to the Administrator of Veterans’ Affairs, 


Your letter of February 15, 1938, is as follows: 


There is before this Administration for settlement a second judgment entered 
in the case of Lawrence Golen Miles, XC—139,685, in which the payment of 
attorneys’ fees has been ordered, the result of which would appear to require 
payments to attorneys in the first and second suits fees in excess of the ten per 
centum (10%) authorized by section 500 of the World War Veterans’ Act, 1924, 
as amended. 

The first suit was filed in the United States District Court, Bastern District 
of Arkansas, Western Division, by the insured against the Government on the 
question of maturity of the contract by permanent and total disability. The 
insured was found to have become permanently and totally disabled from Janu- 
ary 22, 1919, and monthly installments of $28.75 were awarded to him from said 
date. Walter M. Purvis, Lawrence BE. Goldman, and Frank R. Daley, attorneys 
for the insured, were awarded ten per centum (10%) of ail payments resulting 
from the said judgment. 

The veteran died on April 8, 1931. Thereafter a controversy arose between 
the widow, Bdna Bstelle Miles, who claimed to be a beneficiary by, reason of 
designation, and the mother, Annie Vickers Miles, who was recognized as the 
last beneficiary of record by the Veterans’ Administration. This controversy 
culminated in a suit filed in the United States District Court for the District of 
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Columbia by the widow, Edna Estelle Miles, against the mother, Annie Vickers 
Miles, and the United States of America was joined as codefendant. The 
mother was represented by William Wolff Smith and L. L. Cronkrite. The 
court, in finding that the mother was beneficiary, awarded ten per centum (10%) 
of the installments payable to the mother to her attorneys. 

Since the monthly installments have already been reduced by reason of the 
fees awarded in the first judgment, a further reduction resulted by reason of the 
second judgment in paying the attorneys’ fees. 

Your opinion is requested as to whether there is any authority for the pay- 
ment of attorneys’ fees to Walter M. Purvis, Lawrence E. Goldman, and Frank R. 
Daley, attorneys for the plaintiff in the first suit, and to William Wolff Smith 
and L. L. Cronkrite, attorneys for the defendant, Annie Vickers Miles, in the 
second suit, and how these fees are to be awarded in view of section 500, World 
War Veterans’ Act, 1924, as amended, which apparently restricts the amount of 
fees to a sum not to exceed ten percentum (10%) of the amount recovered. 

For your consideration of this question there are submitted herewith the 
following documents : 

1. Copy of judgment rendered by the United States District Court, Eastern 
District of Arkansas, Western Division, Law No. 7008, dated February 2, 1931, 
Lawrence G. Miles vs. United States of America. 

2. Copy of judgment in the United States District Court of the District of 
Columbia, Law No. 86973, rendered August 12, 1937, Edna Estelle Miles, Indi- 
vidually as Beneficiary of the War Risk Term Insurance Contract of Lawrence 
Golen Miles vs. United States of America and Annie Vickers Miles. 

3. Copy of letter dated November 13, 1937 from the Solicitor to the Director, 
Bureau of War Risk Litigation, Department of Justice, 

4. Copy of the reply made by the Bureau of War Risk Litigation, dated Novem- 
ber 20, 1937. 


The first-mentioned judgment, determining the existence or validity 
of the insurance, awarded the veteran $4,168.75 accrued installments 
of $28.75 per month and made the following award of attorneys’ fees : 


* * * ten per cent of the total amount presently due the plaintiff, or the sum 
of $416.87, to each of said attorneys in the following proportions: 50% of all 
fees to said Walter M. Purvis and the remaining 50% jointly to said Lawrence E. 
Goldman and Frank R. Daley, and in the same proportions to said attorneys ten 
per cent of the current monthly payments of $28.75 or any other settlement, if 
and when paid. 


The judgment in the second suit awarded to the mother of the 
- veteran the sum of $1,966.50, representing accrued unpaid install- 
ments of $28.75 per month since the death of the veteran— 


* * * Jess ten percentum (10%) thereof, which is payable to Walter M 
Purvis, Lawrence E. Goldman, and Frank R. Daley, as attorneys’ fee under and 
by virtue of the judgment entered April 2, 1931 in the United States District 
Court of the Eastern District of Arkansas, Western Division, against the United 
States of America, and in favor of Lawrence G. Miles; * * * 


The same judgment awarded the mother of the veteran the remaining 
unpaid installments until a total of $240 has been paid and made the 
following award of attorneys’ fees: 


Ordered and adjudged, That William Wolff Smith and L. L. Cronkrite, at- 
torneys for defendant, Mrs. Annie Vickers Miles, are entitled te recover as a 
reasonable attorneys’ fee, ten percentum (10%) of the amount herein recovered 
by the said defendant, and ten percentum (10%) of any sums to be paid by rea- 
son of the recovery herein, one-half to each of said attorneys, and that the at- 
torneys’ fee under the amount herein recovered be deducted by the defendant, 
the United States of America, and paid to the said William Wolff Smith, in the 
sum of ninety-eight dollars and thirty-three cents ($98.33), and tc the said L. L 
Cronkrite,.in the sum of ninety-eight dollars and thirty-two cents ($08.32). 


In other words, the second judgment did not award as attorneys’ 
fees 10 percent of the total amount of the remaining war risk insur- 
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ance, but only 10 percent of the amount recovered by the successful 
litigant, that is, the amount of past and future unpaid installments 
reduced by the attorneys’ fees awarded by the court in the first suit. 
There is nothing in the action of the court which should be construed 
as contravening the provisions of section 500 of the World War Vet- 
erans’ Act, as amended by the act of March 4, 1925, 43 Stat. 1311, 
limiting attorneys’ fees in suits brought under section 19 of the act 
to “not to exceed 10 percentum of the amount recovered and to be 
paid by the Bureau out of the payments to be made under the judg- 
ment or decree at a rate not exceeding one-tenth of each of such pay- 
ments until paid.” No inference should be drawn from the language 
of the act, as would appear to be your concern, that in the event of 
more than one suit the total attorneys’ fees may not exceed 10 percent 
of the original amount of the insurance awarded in the first suit. 
The statute allows “not to exceed 10 percentum of the amount re- 
covered.” 

You are advised therefore that the attorneys in the first suit should 
be paid 10 percent of each remaining installment of $28.75, if any, 
or $2.87, also 10 percent of the accrued unpaid installments if they 
have not already received such payment. The attorneys in the second 
suit should be paid 10 percent ($28.75 —$2.87=$25.88), or $2.58, if 
there are any accrued unpaid installments due, also $98.33 and $98.32 
specifically awarded in the second judgment representing 10 percent 
of the amount of accrued installments recovered by the mother of the 
veteran, the aggregate of the two amounts being 10 percent computed 
on the accrued unpaid installments less attorneys’ fees awarded in the 
first suit. See generally 8 Comp. Gen. 54; id. 605. 


(A-98229) 


APPROPRIATIONS—IRRIGATION AND POWER PROJECT—STATUTORY 
LIMITATION — INTERPRETATION ON BASIS OF INCORPORATED 
REFERENCE 


The proviso in the act of August 9, 1987, 50 Stat. 595, making the initial appro- 
priation for the construction of an irrigation and power project, that “no 
construction thereof shall be commenced until the repayment of all costs 
of the project shall * * * be assured by appropriate contracts with 
water conservancy districts,” is for interpretation in the light of the plan 
referred to in said act, which contemplates reimbursement by irrigation dis- 
tricts of construction costs chargeable to irrigation features of the project 
only—as distinguished from power features—and the appropriation may be 
considered available for the projects—power features as well as irrigation 
features—upon the execution of such repayment contracts as may be neces- 
sary to cover repayment of the cost of the irrigation features only. 


Aating Compaction General Elliott to the Secretary of the Interior, March 21, 


There has been received your letter of March 9, 1938, as follows: 


Arrangements preliminary to commencing construction of the Colorado-Big 
Thompson project are about concluded. One of the last preliminaries will be 
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execution of a repayment contract with the conservancy district which has been 
organized under a special State law for the purpose of representing the water 
users on this project. In connection with the preparation of this repayment 
contract, a question has been raised as to whether the conservancy district should 
be obligated to repay the construction costs of both the irrigation features and 
the power features of the project. The relevant facts and history of this matter 
clearly show that the conservancy district is not to have any obligation or rights 
with respect to the power features. 

A synopsis of the report on the Colorado-Big Thompson project, containing 
the plan of development and the cost estimates prepared by the Bureau of Rec- 
lamation, Department of the Interior, was presented to the Senate by Senator 
Adams on June 15, 1987. The Senate ordered that it be printed; and it became 
Senate Document No. 80, 75th Congress, Ist Session. A copy of it is attached 
hereto. On page 23 of this document it is shown that the plan for the project 
includes two major features, which are called the “irrigation project” and the 
“power project.” On the same page the “irrigation project” is described, and 
on page 24 the estimated construction costs chargeable to the “irrigation proj- 
ect” are itemized. On the same page the plan for repayment of the “irrigation 
project” costs is outlined, and the plan clearly shows that the contract with the 
water users’ organization is to provide for repayment of the “irrigation project” 
costs only. On pages 24, et seq., the features of the “power project” are de- 
scribed; and on page 31 the plan for financial operation of the power systems 
is outlined. This outline clearly shows that the part of the construction costs 
chargeable to power are to be repaid from power revenues. On page 32, it is 
further shown that besides the initial power development there are five addi- 
tional power plants which are planned to be developed in the future in a man- 
ner that will keep pace with the power requirements of the section being served 
and that will not tie up for a period of years a large unearning investment. 

Examination of Senate Document No. 80 thus clearly shows that the plan 
of the Colorado-Big Thompson project is one by which the water users’ organi- 
zation, the conservancy district, is to repay only the construction costs chargeable 
to the irrigation features of the project and by which the power features are to 
be constructed and operated by the United States as separate and distinct fea- 
tures, with the construction costs thereof to be repaid from power revenues. 

In the Interior Department Appropriation Act, the fiscal year 1988, act of 
August 9, 1987, 50 Stat. 564, 595, the Congress appropriated $900,000 for con- 
struction of the Colorado-Big Thompson project in the following language: 

“Colorado-Big Thompson project, Colorado: For construction in accordance 
with the plan described in Senate Document Numbered 80, Seventy-fifth Con- 
gress, $900,000; Provided, That no construction thereof shall be commenced until 
the repayment of all costs of the project shall, in the opinion of the Secretary 
. of the Interior, be assured by appropriated (sic) contracts with water conser- 
vancy districts, or irrigation districts or water users’ associations organized un- 
der the laws of Colorado, or other form of organization satisfactory to the Sec- 
retary of the Interior” ; 

On December 21, 1937, the President approved the finding of the project’s 
feasibility, made by the Secretary of the Interior under subsection B, section 4, 
act of December 5, 1924 (43 Stat. 701), which provides as follows: 

“That no new project or new division of a project shall be approved for 
construction or estimates submitted therefor by the Secretary until information 
in detail shall be secured by him concerning the water supply, the engineering 
features, the cost of construction, land prices, and the probable cost of develop- 
ment, and he shall have made a finding in writing that it is feasible, that it is- 
adaptable for actual settlement and farm homes, and that it will probably return 
the cost thereof to the United States.” 

It is stated in the finding of feasibility, with regard to the total estimated cost 
of $31,702,772 for the original construction (which does not include the five 
et power plants planned to be built in the future as power requirements 
warrant) : 

“Of this cost $6,902,772 has been tentatively allocated to the power develop- 
ment leaving $24,800,000 to be repaid by the irrigation interests. Except for 
the equitable allocation of costs to power development, no credit or revenues 
from power sales will be made to the irrigators but all will be retained by the 
United States.” 

It is further stated in the finding, with regard to the probable return to the 
reclamation fund of the cost of construction: 











DECISIONS OF THE ACTING COMPTROLLER GENERAL 765 


“The payment of construction costs will be derived from the sale of water 
for irrigation purposes and the sale of electrical energy. The repayment con- 
tracts which will be executed with a water conservation or irrigation district 
will provide for payment of the construction costs that are allocated to irriga- 
tion features from revenues obtained from two sources; one by means of direct 
taxation of all property within the district and the other by the sale of water 
for supplemental use on those lands to which water is allotted by the districts. 
These latter payments will be secured by tax liens on the farms receiving 
benefits of water from the project. * * * It is considered that the means 
proposed for repayment of construction charges will provide ample security 
and sufficient funds for the return of costs of construction.” 

In my opinion, the administrative construction of the language in the ap- 
propriation item, involved in the finding of feasibility and the President's ap- 
proval thereof, is the proper construction to be placed on the language of Con- 
gress. The plan outlined by the Bureau of Reclamation in its report on the 
proposed project, which report became Senate Document No. 80, and was in- 
corporated by Congress in its authorization of the project, is that the water 
users should be obligated through the repayment contract of their district to 
repay only the construction costs chargeable to irrigation. Congress appro- 
priated $900,000 for construction of the project in accordance with the plan 
described in Senate Document No, 80, 75th Congress; and that document and 
the plan therein described thereby became incorporated as part of the leg- 
islative language. The proviso, enacted by Congress as a limitation on the 
expenditure of the $900,000, must be construed in view of the plan adopted by 
Congress. To construe this proviso as requiring a repayment contract covering 
all the costs of both the irrigation features and the power features of the 
project would be to reject in the proviso the plan that is adopted in the fore- 
going part of the appropriation item. Such a construction would require the 
conservancy district to undertake repayment not only of the costs involved in 
the initial power development but also the costs involved in the five additional 
power plants which are planned to be constructed in the indefinite future. 
A construction that would do such violence to the plan adopted by Congress 
certainly should not be made if there is any other reasonable construction 
which will harmonize the proviso and the plan. On page 23 of Senate Docu- 
ment No. 80, it is stated that, “This proposed development consists of two 
projects: first, the irrigation project, and second, the power project.” The 
proviso requires a repayment contract with the water users’ organization cover- 
ing “all costs of the project,” not “all costs of the projects” or “of the irriga- 
tion project and of the power project.” The contract is to be with the water 
users’ organization, not with the initial and future electric power consumers. 
The sensible construction, and the only possible construction that harmonizes 
all parts of the legislation, is that the repayment contract with the water 
users’ Organization must cover all costs of the “irrigation project” as provided 
in the plan adopted by Congress. 

Examination of the legislative history of the appropriation item verifies this 
construction. The item was introduced in the Senate as an amendment to 
H. R. 6958, Seventy-fifth Congress, first session, and it became a subject for 
consideration and report by a conference. The House debate on the amendment, 
following the conference report clearly indicates that the appropriation item in 
question was understood by the House to provide for separation of the two 
features, the “irrigation project” and the “power project.” Congressman Rich, 
one of the managers on the part of the House in the conference, in explanation 
of what the item would provide money for, inserted in the record the itemiza- 
tions of construction costs which are set forth in Senate Document No. 80 and 
which show separation of the costs into those chargeable to irrigation and those 
chargeable to power. In response to Congressman Cummings’ statement, “And 
all the power belongs to the Government,” Congressman Rich responded, “Yes.” 
Congressman Cummings thereupon added, “We are giving it to the Govern- 
ment.” .(See Cong. Rec., vol. 81, pp. 7418, 7414.) These statements in the 
legislative debate necessarily involve the understanding that the “irrigation 
project” is to be paid for by the water users and is for their benefit, and that the 
“power project” is to be paid for from power revenues and that the water users 
are to have no obligations or rights with respect to the “power project.” 

As is evident in the finding of feasibility and the President’s approval thereof, 
the administrative determination of the question involved has already been 
made, Subsequently, however, some parties interested in the Colorado-Big 
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Thompson project have taken the position that the repayment contract with the 
water users’ organization, which is a condition precedent to commencement of 
construction, must cover the construction costs of both the “irrigation project” 
and the “power project” as describéd in Senate Document No. 80. If the repay- 
ment contract should obligate the district to repay the construction costs of the 
“power project,” the district would no doubt claim the power revenues. As 
indicated in the foregoing paragraphs, it has been and is my definite opinion 
that the district is to have neither obligations nor rights with respect to the 
“power project.” However, in order to obviate any possibility of misunder- 
standing in the making of the repayment contract or of interruption in the 
construction program after the letting of construction contracts, I am request- 
ing your opinion at this time on the question whether funds will be available 
for construction after execution of a repayment contract, which in the opinion 
of the Secretary of the Interior will assure repayment of the construction costs 
of the “irrigation project.” 

The Bureau is ready to proceed with the project, and since it will relieve 
unemployment and there is considerable local pressure for us to begin construc- 
tion, I would appreciate receiving an early reply. 


While the proviso of the Appropriation Act of August 9, 1937, 
quoted in your letter, specifically states that no construction shall be 
commenced until the repayment of all the costs of the project shall, 
in the opinion of the Secretary of the Interior, be assured by appro- 
priate contracts with water conservancy districts, irrigation districts, 
or water users’ associations, it is of particular significance that said 
appropriation act authorizes the construction of the project in ac- 
cordance with the plan described in Senate Document No. 80. 

An examination of Senate Document No. 80 indicates that the 
primary purpose of the project is the diversion of water for irriga- 
tion purposes and that the production of power is, to a certain ex- 
tent, merely incidental thereto. Said document shows the plan of 
the development to consist of an irrigation project and a power 
project, and the financial set-up and repayment plan of each project 
is set forth therein in detail. 

On page 24 of said document after a summary of the estimate of 
the irrigation project costs in the amount of $24,800,000, the follow- 
ing appears under the heading “Repayment” : 

Twenty-four million eight hundred thousand dollars upon 310,000 acre-feet 
at $80 per acre-foot. 

Two dollars per acre-foot on 40-year repayment basis. 


In the above repayment is predicated upon the contracts to be made upon a 
basis of 310,000 acre-feet. * 


The following is shown on page 31 of the document under: 
FINANCIAL OPERATION OF POWER SYSTEM 


It is contemplated that the initial power development would consist of the 
construction of power plant No. 1 only, together with such transmission lines 
and substations as are required to supply power to the Granby pumping plant 
and to commercial markets. The estimated construction cost of the strictly 
power features, as well as items which it is expected that power revenues will 
repay, is given below. 

It is assumed that 5 mills per kilowatt-hour can be secured for firm energy 
and 1.8 mills per kilowatt-hour for secondary energy with delivery at the 
market. In each case 10 percent loss is allowed for transmission. The following 
gives the financial set-up for power plant No. 1, operation costs and returns. 
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While for the purpose of this report the allocation of construction cost to 
irrigation and power has been made on the basis set out below, it is understood 
that this allocation is not thereby fixed, and the same may be changed as fur- 
ther information may warrant until such time as the contract for repayment of 
the cost of the irrigation features has taken final form. 
and in the conclusion on page 33, it is stated : 


(8) That the revenues from the commercial power generated at power plant 
No. 1 will pay. for the power features as set up under the initial power develop- 
mo) That the cost of the irrigation feature of the project is within the 
ability of the water users to pay. 

Since the plan described in Senate Document No. 80 was specifically 
adopted in the act of August 9, 1937, supra, making the initial appro- 
priation for the project, and since such plan contemplates that only 
the construction costs chargeable to the irrigation features are to be 
repaid by the water conservancy districts, irrigation districts, or 
water users’ associations, the proviso of said act is readily susceptible 
of the interpretation that the contracts referred to therein contem- 
plates only such contracts as may be necessary, in the opinion of the 
Secretary of the Interior, to cover repayment of the cost of the 
irrigation features of the project. 

Accordingly, you are advised that if, in the opinion of the Secre- 
tary of the Interior, contracts entered into for repayment in accord- 
ance with the plan outlined in Senate Document No. 80 will assure 


repayment of the costs of the project as contemplated by the proviso 
of the act of August 9, 1937, there would appear no requirement for 
this Office to hold that the appropriation is not available for con- 
struction of the projects—power features as well as irrigation fea- 
tures—after execution of such repayment contracts. In other words 
the question stated in the next to last paragraph of your letter ig 
answered in the affirmative. 


(A-80538) 


CONTRACTORS—RELIEF —INCREASED COSTS—COMPLIANCE WITH 
CODES AND REEMPLOYMENT AGREEMENTS—PERIOD TO BE COV- 
ERED BY ADMINISTRATIVE FINDINGS 


Administrative findings of fact in connection with claims under the act of 
June 16, 1934 (48 Stat. 974), for increased costs by reason of compliance with 
codes of fair competition or the President’s reemployment agreements, should 
not include increased costs for any period beyond May 27, 1935, when the 
provisions of the act of June 16, 1983, under which the codes were approved 
and agreements made, were nullified by decision of the Supreme Court of 
the United States, 296 U. 8, 495, 


doting Denman General Elliott to the Secretary of the Interior, March 22, 


There has been received your letter of February 24, 1938, as follows: 


The following question, which has arisen in connection with the examination 
of a claim filed with this Department pursuant to the provisions of the act of 
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June 16, 1984 (48 Stat. 974), is submitted to you for determination, in view 
of the fact that authority for the adjustment of claims filed under this act, is 
vested in the Comptroller General. 

In an administrative finding of fact contemplated by section I of the act named, 
should increased costs. accruing subsequent to the decision of the Supreme 
‘Court of May 27, 1985, in the Schechter case (295 U. 8. 495) be taken into con- 
sideration or should the finding be limited to the increased costs accruing up 
to May 27, 1935 (date of the decision), on the theory that any increased costs 
thereafter were voluntary? 

The claim filed relates to contract of May 3, 1983, 12r—3571, with the Allis- 
Chalmers Manufacturing Company for hydraulic turbines for the Boulder Canyon 
project and the date of completion was August 26, 1936. Copy of letter dated 
January 26, 1938, by the Chief Engineer, Bureau of Reclamation, which explains 
the situation in greater detail, is enclosed. An early decision will be appre- 
-ciated, 


The contracts which were entered into prior to August 10, 1933, did 
not, of course, contain stipulations in accordance with the Executive 
Order No. 6252, dated August 19, 1933, for code compliance and the 
administrative examination and report should not include increased 
-cost for any period beyond May 27, 1935, when the Schechter decision, 
295 U. S. 495, nullified the provisions of the act of June 16, 1933, 
under which the codes were approved and the President’s Reemploy- 
ment Agreements were made. That is to say, the finding should be 
limited to the increased costs accruing up to May 27, 1935, in the per- 
formance of contracts entered into prior to August 10, 1933, where 
increased cost has been claimed under the act of June 16, 1934. 


(A-93056) 


RETIREMENT OF SUBMARGINAL LAND—FEDERAL PERCENTAGE PAY- 
MENTS TO COUNTIES BASED ON USE OF LAND—“NET REVENUES” 
DEFINED 


The term “net revenues” as used in section 33, title III, of the Bankhead-Jones 
Farm Tenant Act, 50 Stat. 526, providing that the Secretary of Agriculture 
“shall pay to the county in which any land is held by the Secretary under 
this title, 25 per centum of the net revenues received * * * from the 
use of the land,” has reference to the gross receipts from rents, conces- 
sions, licenses, and other sources incident to the use of the lands reduced 
only by applicable refunds, adjustments, etc., rather than income after 
deducting expenses, etc. 


Actes Conptediios General Elliott to the Secretary of Agriculture, March 22, 


Your letter of March 1, 1938, is as follows: 


There is submitted for your consideration the determination of the meaning 
of the term “net revenue” as employed in section 83, title III, of the Bankhead- 
Jones Farm Tenant Act quoted herewith. 

“Spc, 23. As soon as practicable after the end of each calendar year, the Sec- 
retary shall pay to the county in which any land is held by the Secretary under 
this title, 26 per centum of the net revenues received by the Secretary from 
the use of the land during such year. In case the land is situated in more 
than one county, the amount to be paid shall be divided equitably among the 
respective counties, Payments to counties under this section shall be made on 
the condition that they are used for school or road purposes, or both. This 
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section ‘shall not be construed to apply to amounts received from the sale of 
dand.” (50 Stat. 526.) 

The question at issue is whether “net revenue” is to be construed as that 
amount remaining after deduction of any applicable refunds made against the 
gross amount received, or whether it is to be viewed as net income, and if so, 
what class of expenditures may be properly chargeable against the total 
revenue received on projects developed under this act. An interpretation of 
the wording is requested in order that the correct amount to be paid to coun- 
ties under the provisions of the act may be readily determined. 


Title III of the act in question is entitled “Retirement of Submar- 
ginal Land” and its general purpose is set forth in section 31 as 
follows: 


The Secretary is authorized and directed to develop a program of land 
conservation and land utilization, including the retirement of lands which are 
submarginal or not primarily suitable for cultivation, in order thereby to correct 
maladjustments in land use, and thus assist in controlling soil erosion, reforesta- 
tion, preserving natural resources, mitigating floods, preventing impairment of 
dams and reservoirs, conserving surface and subsurface moisture, protecting the 
——— of navigable streams, and protecting the public lands, health, safety, 
and welfare. 


To effectuate the program referred to, the Secretary of Agriculture 
is given various powers in section 32, such as, to acquire lands or inter- 
ests therein by putchase, gifts, etc.; to protect, improve, develop, and 
administer the property so acquired ; to dispose of such property with 
or without consideration; to grant licenses, easements, etc., upon 
such property upon such terms as he deems reasonable; and other- 


‘wise to cooperate with public agencies in developing plans of land 
utilization, land conservation, etc., and to make rules and regulations 
for use and occupancy of property acquired, etc. 

In addition to section 33 quoted in your submission, title III 
contains an additional section in which it is provided: 

To carry out the provisions of this title, there is authorized to be appropriated 
not to exceed $10,000,000 for the fiscal year ending June 30, 1938, and not to 
exceed $20,000,000 for each of the two fiscal years thereafter. 

Under the specific terms of section 38 the counties in which the 
retired lands are located shall be paid, for school and road purposes, 
or both, as soon as practicable at the end of each calendar year, 25 
percent of the “net revenues” received for the use of the land during 
such year, the section not to apply to amounts received from the sale 
of land. The legislative history of this section discloses that said 
payments to the counties were to be in lieu of taxes on the lands 
retired or withdrawn from private ownership. (See Congressional 
Record, vol. 81, pt. 6, p. 6478). It appears also from the hearings 
and debates on the bill prior to its enactment into law that the pay- 
ment of this percentage was variously referred to as 25 percent of 
the gross net receipts or of net revenues received for the use of the 
lands, thus clearly indicating that the term “net revenues” used in the 
section was intended to refer to receipts, rather than income after 
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deducting expenses, etc. Apparently the theory upon which the 
terms of the section are based is that with the funds authorized to be 
appropriated under section 34 the Government should acquire, develop, 
and improve the submarginal lands, and after such acquisition, 
development, and improvement the net revenues derived from the use 
of the lands, that is to say, the gross receipts, less refunds, adjust- 
ments, etc., should be divided on the basis that 25 percent was to be 
paid to the county or counties in which the lands are located, ap- 
parently in lieu of taxes, and 75 percent kept by the Government, 
apparently in return for development, improvement, maintenance, etc. 
The provision in the section that the 25 percent payments to the coun- 
ties shall not apply to proceeds from the sale of the land has particular 
significance also. The apparent intent of that provision is that for 
the amount paid by the Government for the purchase of the land 
there is no return until the land is sold, but in the event of sale the 
proceeds thereof must be considered on the basis of a return to the 
Government of the amount originally invested in the purchase of the 
land. 

Considered on the basis as herein set forth I have to advise that 
the term “net revenues” used in section 33, swpra, must be construed 
as having reference to the gross receipts from rents, concessions, 
licenses, and other sources incident to the use of the lands acquired 
under title III of the act, while in Government ownership, reduced 
only by any applicable refunds, adjustments, etc. 

Your submission is answered accordingly. 


(A-93313) 


BITUMINOUS COAL ACT OF 1937—EFFECT ON GOVERNMENT 
CONTRACTS—DISCOUNT EXCLUSION IN BID EVALUATION 


There is no duty on the purchasing agencies of the Government to ascertain 
whether the prices at which coal is offered are below those fixed under au- 
thority of the Bituminous Coal Act of 1937, 50 Stat. 72, or authority in any 
contracting officer of the Government to reject a bid merely because the price 
or discount offered may contravene some code or regulation under the said 
act, and where the discount offered was disregarded in making the award, 
payment should not be made without deduction of the discount if made 
within the period specified. 


— Comptroller General Elliott to the Secretary of the Interior, March 22, 


There has been received your letter of March 11, 1938, as follows: 


On February 14, 1928, bids were opened at the Bureau of Mines Experiment 
Station, 4800 Forbes Street, Pittsburgh, Pa., for 800 tons of % inch slack coal, 
to be delivered in the bin at the power plant at 4800 Forbes Street, via truck, 
during the period from February 21 to June 30, 1968, 600 tons to be delivered 
at the rate of approximately 75 tons per week, if the capacity of the bin will 
permit, between February 21 and April 16, and the remaining 200 tons to be 
delivered at an approximately uniform rate between April 17 and June 30. 
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"There is listed below an abstract of the bids received: 


Net price with 

Gross bid a 

Bidders discount de- 
pet tn ducted 


reent 10 $2. 0196 


2. 0295 
2. 0776 


ays. 
10 percent 10 1. 98 
days. 
Collins & Schweinberg 1 percent 10 2. 2275 


Youghiogheny & Ohio Coal Co 
‘Steel City Gas Coal Co 
Mutual Supply Co 

Union Collieries 

Wm, Whi 


1 oe not taken into consideration in awarding contract. Prompt payment discounts not allowed 
aun act. 
; uotation is on Ms of rail delivery whereas we require truck delivery. 
o reply received. 


Before making the award, telephone inquiry was made of the Pittsburgh office 
of the Coal Commission by the Pittsburgh station of the Bureau of Mines, to 
ascertain whether the regulations of the Commission, forbidding discounts, had 
been rescinded, and a representative of the Coal Commission stated that such 
regulations were still in effect and that discounts were not permissible. Accord- 
ingly all discounts offered by the several bidders were disregarded and award 
was made to the Snyder Coal Company, 2915 Graham Blvd., Wilkinsburg, Pa., as 
that company’s bid of $2.04 per ton was the lowest, disregarding discounts. 
However, J. B. Hurley, 101 Ross St., Pittsburgh, Pa., who offered a discount of 
10% for 10 days payment, protested the award to the Snyder Coal Company on 
the grounds that his bid of $2.20 per ton less a discount of 10% was $1.98 per ton, 
which was the lowest bid received, basing his protest, in a letter of February 17, 
1988, addressed to the Chief Clerk of the Bureau of Mines, on his statement that 
he was offering a discount on delivery of the coal not on the price at the mine. 
Copy of Mr. Hurley’s letter of February 17 is enclosed herewith, together with 
copy of the reply from the Chief Clerk of the Bureau of Mines, dated February 19, 
directing Mr. Hurley's attention to the fact that there was nothing in his bid 
which indicated that the 10% discount did not apply to the entire cost of the 
coal, and also further pointing out that if Mr. Hurley's contention was correct 
that he was offering the discount only on the trucking charge, his net price would 
be 12 cents per ton higher than the bid of the Snyder Coal Company. There is 
also enclosed copy of a telegram of February 24 from Mr. Hurley to the Chief 
‘Clerk of the Bureau of Mines, again protesting the award. 

There is enclosed a copy of release No. 308 of February 28, 1988, issued by the 
National Bituminous Coal Commission, stating that the minimum prices and 
marketing rules and regulations heretofore established by the Commission are 
revoked effective as of the 25th day of February 1988, at 11:59 p. m. together 
with a letter of February 25, 1988, from the National Bituminous Coal Commis- 
sion, stating that discounts were prohibited prior to 11:59 p. m., February 25, 

1938, 


Award has been made to the Snyder Coal Company on this contract, and de- 
liveries of coal have been started because such deliveries were necessary to supply 
sufficient coal to heat the Bureau of Mines building at Pittsburgh. 

In view of the protest made by J, B. Hurley, I am submitting this matter te 
you for decision as to whether the Bureau of Mines was correct in disregarding 
all discounts on the proposals referred to and awarding the contract to the Snyder 
Coal Company. If it is decided that award should have been made to J, B. 
Hurley who was the low bidder, considering his discount of 10%, instructions 
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are requested as to what payment shall be made to the Snyder Coal Company for 
the coal delivered between February 21 and the date of your decision. 

There is not involved here the prohibition contained in section 9 (b) 
of the Bituminous Coal Act of April 26, 1937, 50 Stat. 87, prohibiting 
the purchase by the United States of any coal produced at any mine 
where the producer failed at the time of the production to accord to 
his or its employees the rights as set forth in subsection (a) of said 
section 9. See 17 Comp. Gen. 400. 

The letter of February 25, 1938, from the National Bituminous Coal 
Commission to the Bureau of Mines, is in pertinent part, as follows: 

Your attention is directed to amended rule 5 of section IX of the Marketing 
Rules and Regulations applicable to coals of code members within districts Nos. 
1 to 13, inclusive, which rules are in effect up to 11: 59, February 25, reading as 
follows: “Invoices shall be paid in full in United States currency, or funds 
equivalent thereto, on or before the due date.” 

Your attention is further directed to section 4, part 2, sub-section I, paragraph 6 
of the Bituminous Coal Act of 1987 which declared these practices as unfair 
methods of competition and constituting the same as violations of the code, 
reading as follows: “The payment of allowance in any form or by any device of 
rebates, refunds, credits. or unearned discounts, or the extension to certain pur- 
chasers of services or privileges not extended to all purchasers under like terms 
and conditions, or under similar circumstances.” 

Neither the Act of April 26, 1937, nor the above referred to rules 
of the National Bituminous Coal Commission, prohibit the giving 
of discount to the United States for prompt payment so long as 
the amount of discount was not sufficient to bring the net price of 
the coal below the minimum price established by the National 
Bituminous Coal Commission. See 50 Stat. 80. It is alleged, and not 
disproved, that the offer by J. B. Hurley of discount of 10 percent 
for payment within 10 days would not have brought the mine price 
of his coal below the minimum prices fixed for the particular dis- 

‘ tricts, and, as you have reported, the minimum prices were rescinded 
in release No. 308, dated February 23, 1938, or after the contract was 
entered into. 

Furthermore, there is no duty on the purchasing agencies of the 
Government to ascertain whether the prices at which coal is offered 
are below those fixed under authority of the Bituminous Coal Act, 
and there is no authority in any contracting officer of the Government 
to reject a bid merely because the price or discount offered may 
contravene some code or regulation under the said act. 

While the contract in this instance should have been awarded to 
J. B. Hurley if there was a likelihood of payment being effected 
within the 10-day period, in view of all the facts and circumstances 
appearing, payments for deliveries made by the Snyder Coal Com- 
pany may be made at the price stated in its bid, to wit, at $2.04 per 
ton with discount of 1 percent where payment is made within 10.days. 

The questions presented are answered accordingly. 
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(A-93848) 


DELEGATION OF AUTHORITY—EFFECT OF STATUTORY AUTHORITY 
TO PRESCRIBE REGULATIONS 


Statutory authority to prescribe rules and regulations for the performance of a 
duty otherwise vested in the head of a department is generally construed 
as authorizing the head to delegate by appropriate regulations the perform- 
ance of such duty to a subordinate officer. 

Regulations prescribed by the Secretary of the Interior pursuant to-the act of 
June 26, 1936, 49 Stat. 1967, authorizing him to make loans to individual 
Indians, etc., and to prescribe rules and regulations to carry out the provi- 
sions of the act, may properly be amended to permit approval of loans to- 
individual Indians by specified field administrative officers to whom that 
duty has been delegated. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 24, 
1938: 


Your letter of March 10, 1938, is as follows: 


Section 6 of the Oklahoma Indian Welfare Act of June 26, 1986 (4% Stat, 1967), 
reads as follows: 

“The Secretary is authorized to make loans to individual Indians and to 
associations or corporate groups organized pursuant to this act. For the making. 
of such loans and for the expenses of the cooperative associations organized 
pursuant to this act, there hoe be. appropriated, out of the Treasury of the 
United States, the sum of $2,000. 

Section 9 of the same act Senate in ‘part as follows: 

“The Secretary of the Interior is hereby authorized to prescribe such rules 
and regulations as may be necessary to .carry out the provisions of this 
eee 2. Bose 

Rules and regulations governing the lending of funds to Indian cooperatives, 
Indian credit associations, individual Indians, and to individual Indians by 
credit associations have been formulated under this authority, copies of which 
are enclosed. 

Under these regulations it has been necessary for all applications from cooper- 
atives, credit associations, and individuals for loans from the United States to 
be submitted here for my approval. This system presents no difficulties in the 
case of loans to cooperatives or credit associations, but it does interfere with the 
making of loans to individuals direct from the United States. Every loan, no 
matter how small, must be submitted here before final action is taken. This 
results in considerable delay and in the case of some loans, particularly for feed,. 
seed, and harvesting expenses, time plays a very important role. If a credit 
system is to be effective, it must be prompt in action, Speed is not possible under 
the present system. 

It is proposed, therefore, to amend the regulations to authorize certain field 
administrative officers to approve, within limits, applications for loans submitted 
by individual Indians, unless there is objection from an accounting standpoint by 
your Office. Will you please advise me? 


Section 9 of the act of June 26, 1936, 49 Stat. 1968, authorizes the 
Secretary of the Interior to prescribe rules and regulations to carry 
out the provisions of the act. Statutory authority to so prescribe 
rules and regulations for the performance of a duty otherwise vested 
in the head of the Department is generally construed as authorizing 
the head to delegate by appropriate regulations the performance of 
such a duty to a subordinate officer. 7 Comp. Gen. 656. Accordingly, 
this Office will not be required to object to the amendment of the 
regulations to permit approval of loans to individual Indians by 


specified field administrative officers to whom that duty has been 
delegated. 
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(A--92919) 


CONTRACTS—SPECIFICATIONS — AUTOMOBILES — SERVICE REQUIRE- 
MENTS AND CONTRACTOR’S LIABILITY IN ABSENCE OF DEFINITE 
PERFORMANCE STANDARDS 


The fact that automobiles furnished by a contractor were unsatisfactory as to 
hill climbing power and speed, ete., for the purpose intended, is not suffi- 
cient to support a charge against the contractor for breach of contract in 
the absence of a requirement in the specifications of a definite standard 
of performance and of positive representations by the contractor that the 
vehicles would travel the roads to be encountered at a particular speed or 
climb specified grades without resorting to lower gears. A-—91590, dated 
January 10, 1988, distinguished. 

Where exceptionally severe service conditions are normally to be encountered 
in the use of automobiles by the Government and that fact is made plain 
in advertised specifications, the rejection of low bids offering vehicles 
equipped with motors of a horsepower proven to be inadequate would be 
justified, rendering unnecessary the inclusion in the advertised specifications 
of a minimum horsepower requirement, but specifications should not be 
drawn to exclude such lower powered vehicles in cases where they would 
be adequate for the purposes of the Government. 


Acting Comptroller General Elliott to the Secretary of the Interior, March 25, 
1938: 


Your letter of February 24, 1938, is as follows: 


During the first four months of the calendar year 1937, a number of Ford 
60 hp. 1987 model passenger automobiles were delivered by The Northwest Motor 
Company, Chevy Chase, Maryland, under contracts with this Department num- 
bered as shown in the enclosed list. Detailed reports on the actual performance 
of these automobiles showed that they lacked power to climb grades efficiently 
and to accelerate on slight grades when necessary to pass slow moving vehicles ; 
also, that they were unsatisfactory in other respects. The purchasing officer 
of this Department transmitted the substance of these reports to The Northwest 
Motor Company in a letter of September 21, 1937 (copy enclosed), requesting 
an adjustment to compensate the Government for the failure of these automobiles 
to meet the stated service requirements in the contracts covering their purchase. 
The Department desires to call your special attention to these field reports, 
believing them indispensable to a full understanding of this case and believing 

_that you will find them conclusive as to the Department's position in this matter. 
The Northwest Motor Company replied, in letter of December 20, 1987 (enclosed), 
to the effect that their contractual obligations had been fulfilled and no adjust- 
ment should be required. 

In the opinion of this Department, the contractor is in default of the obliga- 
tions arising from the service requirements in these contracts, and the United 
States is entitled to the replacement of these deficient automobiles at the con- 
tractor’s expense. To accomplish this, the Department is contemplating the 
purehase of a like number of automobiles to meet the service requirements, 
offering the deficient Ford 60 hp. cars for exchange or cash sale in conjunction 
with the purchase, and charging the ultimate net cost of the transaction to The 
Northwest Motor Company for collection as a claim. In arriving at the ultimate 
net cost, the Department would set off to the contractor's credit a reasonable 
amount for the accumulated mileage on the cars replaced. (See your decision 
of January 10, 1988 (A-91590) to this Department on a somewhat similar case.) 
It is respectfully requested that you agree with or advise the Department 
regarding the contemplated action and the basis therefor. 

Careful study has been given to the contentions of the contractor in the 
letter of December 20, 1937. The undisputed fact that the Indian Service once 
used automobiles of 224% hp. is immaterial; the Indian Service also used 
horses and pack mules before automobiles were available and still uses such 
means of transportation to and from points otherwise inaccessible, but obviously 
an employee using such primitive transportation could accomplish only a small 
portion of the work that can now be performed in a given period with the aid 
of rapid transportation. The failure of these Ford 60 hp. cars to negotiate 
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ordinary grades efficiently at a reasonable road speed has definitely curtailed 
the amount of productive work the employees using these cars can accomplish. 

The contractor’s claim of gasoline and oil economy is not in accordance with 
the reports; however, this was not a specified requirement and the point was 
not raised by the purchasing officer in claiming default. The necessarily fre- 
quent use of the lower gears on average and steep grades because of lack of 
power in high gear seems to offset any apparent economy in the smaller engine. 

The Northwest Motor Company contends that the volume of sales of this 
model to the general public indicates it to be “the best value, everything con- 
sidered, in the automobile field.” Regardless of that contention, this Depart- 
ment has established by actual experience with many of these cars under 
various conditions, that they lack sufficient power to perform in a reasonably 
satisfactory manner under the conditions described in the service requirements. 

The second general contention of The Northwest Motor Company is in 
effect that the stated service requirements in these contracts did not describe 
a “job to be done” beyond the capabilities of the Ford 60 hp. car. The con- 
tractor complains that no reference was made as to the gear in which car 
was to operate nor to the rate of speed at which car was to travel, nor to 
comparisons with other more expensive cars. The contractor goes on to say, 
in effect, that the Ford 60 hp. car will go anywhere in low gear. As to the 
service requirements you will find, by reference to the original contracts on file 
in your Office, that in every instance they stated the cars would be subjected 
to severe service over poor roads and rough trails, sometimes in hilly and 
mountainous country. Furthermore, you will also find, in many of these 
contracts, a more detailed statement of the service conditions to be met by 
the cars, including the approximate road speed at which they would be ex- 
pected to operate. 

The Northwest Motor Company cannot rightfully contend that the service 
requirements in any of these contracts failed to show the need for sturdy, 
powerful automobiles: capable of dependable performance under adverse condi- 
tions. This company in recent years has been the successful bidder on thou- 
sands of motor vehicles purchased by this Department, and should be fully 
aware of the performance requirements involved when the service is described 
im general terms as in some of these contracts. 

As a summation of the argument, the contractor contends in effect that the 
offer and acceptance of the bid, together with subsequent acceptance of deliv- 
ery, constituted a “meeting of the minds” as to the Ford 60 hp. car being in 
accordance with the specifications. This contention is obviously without merit, 
because the Ford 60 hp. car was a new, untried model whose performance 
ability had not been demonstrated publicly. The Department understood, in 
contracting for these cars, that The Northwest Motor Company offered them 
as meeting the specifications and service requirements without exception, as 
evidenced by a statement to that effect in each bid. It was properly assumed 
that The Northwest Motor Company, a responsible bidder, was in possession 
of information leading the company to assume responsibility for the perform- 
ance of this model in accordance with the stated service requirements. It 
seemed unnecessary from a contracting standpoint, and improper from an 

dministrative standpoint, to withh all purehases of passenger automobiles 
or several months, seriously dis normal activities, in order to protect 
a supposedly responsible bidder from a possible error in his judgment. In 
view of your decisions of August 25, 19386, A-77145, 16 Comp. Gen. 178, and of 
February 25, 1937, A-77145, A-80290, to this Department, it seemed equally 
improper to consider rejecting bids on this new and untried model. The pur- 
chasing officer, therefore, admitted this model to consideration in the firm 
belief that your Office would lend full support to a subsequent claim against 
the contractor if the model proved to be inadequate. 

In advertising for these cars, the purehasing officer endeavored to comply 
fully with your many decisions that a proper statement of service requirements 
is the essential element of the specifications and that the use of limiting 
mechanical requirements such as minimum wheelbase, minimum weight, mini- 
mum horsepower, etc., is objectionable to your office. Therefore, the specifi- 
cations in these contracts contained no mechanical limitations that would 
eliminate the Ford 60 hp. automobile, and the statement of service require- 
ments remains as the only determining factor insofar as engine power is 
coreerned 


The Northwest Motor Company has ignored one important factor bearing 
on this controversy. During the month of May 1937. when the purchasing 
officer had assembled a sufficient number of conclusive reports on the actual 
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performance of these automobiles, it was decided there was ample justification 

‘ thereafter for the rejection of bids offering the Ford 60 hp. car. Pursuant 
to that decision the purchasing officer has subsequently rejected bids offering 
Ford 60 hp. automobiles where the service requirements were comparable to 
those appearing in the contracts here involved. The Northwest Motor Com- 
pany, discovering that the purchasing officer was refusing to consider bids on 
the Ford 60 hp. automobile, thereafter consistently refrained from offering 
that model to meet service requirements comparable with those here involved, 
and regularly offered the Ford 85 hp. model. This company did not contest the 
refusal to consider bids on the 60 hp. model and made no protest that would 
substantiate the position now taken as to its adequacy. It appears to the 
Department that the contractor is entirely inconsistent in thus offering first 
the 60 hp. and later the 85 hp. automobile to meet similar service requirements. 
It is not apparent why the contractor did not continue to offer the 60 hp. 
model and make a vigorous protest against the rejection thereof if he were 
able to support such a protest by a showing of facts. 

The case here presented illustrates the difficulties which are encountered in 
depending entirely upon a statement of service requirements as the determining 
factor in automobile specifications. The procuring officer may be confronted 
with a difficult decision when a low bidder claims that the automobile he is 
offering will meet the stated service requirements satisfactorily. In face of 
such a declaration by a responsible bidder, and in the absence of actual experi- 
ence to refute such a declaration, the procuring officer must choose between 
alternatives equally undesirable. If he rejects the low bid on an automobile 
of unknown qualifications in favor of a higher bid on a model known to be 
acceptable, a subsequent exception by your office is very probable. If he accepts 
the low bid on a model of unknown qualifications, the certification by the re- 
sponsible bidder that it will meet the requirements is his only resource to insure 
the Government against the effects of an error in judgment or a willful mis- 
representation by the bidder. 

The Department believes that the experience of responsible officials and. 
employees in the administrative bureaus and in the Purchasing Office should 
be recognized by your office as properly for use in the promulgation of definite 
specifications containing mechanical limitations whenever necessary to eliminate 
bids on models of doubtful or uncertain ability, provided such limitations are not 
arbitrarily raised above the range of standard competitive models in the low- 
priced class. For example, in the present instance a provision in the specifica- 
tions definitely requiring the engine to develop at least 80 hp. would have 
prevented the situation here presented and would have been based on the satis- 
factory power of the automobiles of this class purchased in the calendar year 
1936, as follows: 


With mechanical specifications developed on that basis from. year to year, there 
would be some assurance that a new model would perform at least as satis- 
factorily as those previously purchased, and furthermore, a responsible bidder 
would be relieved from the risk of an error in judgment as to ability of the 
particular model to meet service requirements. Unless the Department is per- 
mitted to promulgate definite specifications for automobiles in the manner 
suggested, a continuation of present difficulties is probable. 

In conclusion, it is again respectfully requested that you approve the proposed 
action against the defaulting contractor or advise the Department as to a proper 
alternative; also that you give favorable consideration to the proposal that this 
Department promulgate automobile specifications in the manner described. 


The decision of January 10, 1938, A-91590, was with reference to 
four Graham “Crusader” automobiles purchased for use by Law 
Enforcement Officers of the Indian Service in connection with Emer- 
gency Conservation Work, and the contract specifications provided 
in pertinent part as follows: 


The power of the cars purchased should be such that they can be operated at 
the maximum speed of 80 miles per hour and must be able to maintain this 
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speed for sustained driving without undue strain or overheating of the motor 
because it is necessary to overtake and apprehend violators of the law. 

It will be seen that the specifications in that case were explicit. Not 
only was the job to be done set forth clearly, but there was prescribed 
a definite and unqualified standard of power and performance which 
the vehicle must meet or fall below the requirements of the contract. 
Failure of the automobiles purchased to attain and maintain the 
required speed unquestionably was a breach of the contractor’ S$ war- 
ranty in that respect for which it was liable. 

Inclosures with your present letter include a list of the contracts 
to which your submission has reference, a tabulation of excerpts from 
reports of field representatives and employees of the Interior Depart- 
ment who had operated the 60-horsepower Ford automobiles delivered 
under the various contracts, and an interchange of letters between 
your department and the contractor. The reports indicated that the 
Ford automobiles had been found to be unsatisfactory in performance, 
the chief complaint being lack of reserve power in the 60-horsepower 
motor, and its inability to negotiate the hills, mountains, and lows 
grade roads encountered in “high speed,” thus necessitating resort 
to lower gears with a corresponding slowing up in speed and in the 
amount of travel accomplished. Under date of September 21, 1987, 
your department addressed a letter to the Northwest Motor Company 
forwarding a copy of said reports of unsatisfactory vehicle perform- 
ance, and calling upon the contractor “for some definite action com- 
pensating the Government for your failure to give value received 
in these purchases.” The Northwest Motor Company replied by 
letter of December 20, 1937, disclaiming liability, and submitting “two 
general facts” in support of its disclaimer. These “facts” were pre- 
sented in paragraphs numbered 1 and 2 of its letter. It is sufficient 
to say that the arguments advanced in paragraph numbered 1 were 
without point in the present instance and merit slight consideration 
here. They misinterpret the decisions of this Office, present some 
comparative sales figures as between the Ford 60 and Ford 85-horse- 
power motors, and express some views as to the value of the 60- 
horsepower Ford automobile from the standpoint of economy of price 
and operation, with the implication that its purchase for Government 
use is imperative for that reason. It is, of course, absurd to suggest 
that the fact that other and less efficient means of transportation have 
been employed in past years precludes the Government from keeping 
abreast of the times in acquiring up-to-date vehicles and requiring 
efficient performance and service, 

This office has held consistently that the Government is not required 
to purchase the lowest priced equipment obtainable without regard 
to its fitness for the particular service to be rendered, and it has never- 
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been suggested that actual efficiency must or properly may be sacri- 
ficed to false economy. And when it has been shown by actual experi- 
ence that equipment offered is not adequate for the needs of the 
Government for use under service conditions fairly and accurately 
stated, the rejection of a low bid offering such equipment has not 
been questioned here. The tabulation of comparative sales to others 
than the Government of the 60-horsepower Ford and the 85-horse- 
power Ford in the regions covered by the contracts has no bearing 
on the instant matter and is without point, as is the conclusion stated— 
in the nature of “dealer’s talk—that the Ford automobile equipped 
with the 60-horsepower engine is the best value in the automobile 
field. Whatever may be its comparative value under other condi- 
tions, if and when it has been shown by experience to render inefficient 
service under conditions actually and ordinarly encountered in a 
particular case, the Government is not required to purchase it merely 
because it can be acquired at the lowest price offered. 

However, in considering your proposed action as outlined in the 
second paragraph of your letter, there may not be overlooked the 
force of the contractor’s argument presented in the second numbered 
paragraph of its letter as follows: 


Your service requirements make no reference to gear in which car is to 
operate under severe conditions. Your service requirements make no reference 
to rate of speed at which car is to travel. Your service requirements make no 
stipulation regarding comparisons with other more expensive cars. They say 
in substance that the vehicle furnished is to negotiate certain terrains. We 
find no complaint which states that the 60-horsepower Ford has been unable 
to traverse the road before it, with one exception and, frankly, we belleve 
the agent making that report rendered same before ascertaining the facts. * * * 


The service requirements as stated in contract No. I-1-Ind 12583, 
. January 28, 1937—+selected at random from those referred to in your 
letter—are as follows: 


The vehicles to be purchased under this advertisement will be used by the 
U. 8. Indian Service, and will travel over roads of low grade and often over 
rough trails in hilly and sometimes mountainous country where dangerous 
curves in the roads will be traversed. The vehicles will be subjected to a most 
severe service and may be transferred from one project to another. 

Service requirements stated in some of the other contracts varied 
slightly in phraseology but not in substance. It thus is apparent that 
the specifications set forth in general terms the character of roads to 
be encountered, but did not specify a standard of performance to be 
required for the vehicles under the conditions outlined; and while it 
appears from the reports of the employees that in operating the 
Ford 60-horsepower automobile resort to lower gears was required 
more often than probably would have been necessary had the vehicles 
been equipped with more powerful motors, thereby rendering the use 
of the vehicles unsatisfactory for the purpose intended, that fact 
would not appear sufficient in law to support a charge against the 
contractor for a breach of contract, in the absence of a requirement 
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in the specifications of a definite standard of performance and in the 
absence of positive representations by the contractor that the vehicles 
would travel the roads to be encountered at a particular speed, or 
climb specified grades without resort to lower gears. It was, perhaps, 
to be anticipated that the 60-horsepower engines would not afford 
the same degree of operating ease and efficiency to be found in higher 
powered motors, and their failure to do so would not, ipso facto, 
constitute a breach of contract. 

This office is not and has not been unmindful of the situation 
presented by the introduction of the Ford 60-horsepower motor 
which, presumably, could at all times be offered at a lower price than 
other vehicles recognized as being in the same general competitive 
class, thus necessitating its purchase in the absence of knowledge, 
based on experience, that it would not render acceptable service under 
particular service conditions, and its arbitrary exclusion from com- 
petition without reference to its possibilities would not have been 
justified. 

However, it would appear that the only recourse of the Government 
in the present instance is to profit by the experience gained in these 
cases, for future guidance in the purchase of motor equipment, when 
the known service conditions are such as to render the Ford 60-horse 
power engine inadequate. Also, it would appear that, without being 
made unduly restrictive, exceptional service conditions might be 
stated with somewhat more detail in the advertised specifications, 
coupled with reasonable requirements as to the character of per- 
formance to be required under such conditions. In such a case, the 
established failure of vehicles to meet the performance requirements— 
as in the case of the Graham “Crusaders”—would constitute a con- 
crete breach of contract by the contractor. 

Referring to your suggestion that a minimum motor horsepower 
of 80 should be stipulated in specifications covering the purchase 
of automobiles, it may be pointed out that such a stipulation would 
appear to be unnecessary at this time. It is the understanding of 
this office that there are very few automobile engines with less than 
80 horsepower being offered for sale at the present time. The past 
experience of your department with the 60-horsepower Ford motor 
would appear to be sufficient to justify rejection of low bids offering 
such vehicles and other vehicles equipped with similarly low-powered 
motors in cases where it is known that exceptionally severe service 
conditions are normally to be encountered, and that fact is made plain 
in the advertisement, it being understood that specifications will not 
be so drawn as to exclude such lower powered vehicles from competi- 
tion in cases in which they would be adequate for the purposes of 
the Government. 

The questions presented are answered accordingly. 
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(A-93222) 
PROPERTY—PRIVATE—DAMAGES—MILITARY SERVICE 


Where evidence furnished concerning the alleged faulty packing of an Army 
officer’s household effects on change of station is such as to suggest that 
the damage may have occurred due to a condition resulting from storage, 
and contradicts the finding of the Army Board of Officers “that the damage 
was due to faulty packing and crating and not due to the carrier,” no 
reimbursement for the damage is authorized under the act of March 4, 1921, 
41 Stat. 1436, there having been no claim for reimbursement filed by the 
officer against the common carrier involved in the transportation of the 
goods as required under the act, and said act not providing for damages 
resulting from storage. 


Acting Cerin General Elliott to Lt. Col, E, C. Morton, United States 
Army, 25, 1938: 


There has been received your request of March 4, 1938, for decision 
whether you are authorized to make payment on a voucher trans- 
mitted therewith stated in favor of Col. John R. Kelly, Infantry, 
United States Army, in the amount of $23.50 covering his claim for 
reimbursement under the act of March 4, 1921, 41 Stat. 1436, for 
damages to his personal property. 

Special Orders No, 247/3, War Department, dated October 17, 1936, 
relieved Colonel Kelly from duty at Fort Jay, N. Y., and assigned 
him for duty at Syracuse, N. Y. He turned his household goods over 
to the quartermaster on or about November 1, 1936, for packing and 
crating, and upon completion thereof, they were transferred by Gov- 
ernment boat to New York, port of embarkation, where they were 
placed in storage from November 27, 1936, to March 26, 1937. On 
the latter date they were loaded in a car and moved by rail to Syra- 
cuse, where they were received April 3, 1937, transferred by com- 
mercial van to his quarters and unpacked. The evidence shows that 
‘one crate was damaged when received, but no damage occurred to the 
contents of this crate. The other crates. were not damaged, but 
concealed damage to the contents was discovered upon unpacking. 
It is alleged that the damaged articles “had worked loose” in the 
crates and that there was “considerable movement of the contents of 
the barrel,” containing plated silverware, which was damaged. 

The board of officers convened at Syracuse found “that the evidence 
presented showed that the damage was due to faulty packing and 
crating and not due to the common carrier.” No claim was filed by 
Colonel Kelly against the carrier for damages in transit. 

Affidavits of the packers are submitted denying faulty packing and 
crating, as follows: 

That he ‘ts employed as foreman of utilities office, Fort Jay, Governors 
Island, New York. In connection with the shipment of the household goods of 
Colonel John R. Kelly, this shipment was packed and crated by experienced 


civilian packers in accordance with the standardized method of packing, and 
with care exercised to protect this property from damage. 
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Silver plate, china, and glassware were packed by Mr. O’Shea who was 
especially requested by Mrs. Kelly for this work. 
All packages left this post in good condition. 
(Signed) Mrcuaxrt Reitiy, September 16, 1937. 


That he packed the household goods of Colonel John R. Kelly, Inf., silver 
plate, glass and china ware, in barrels. That he used the usual care in packing 
all items and can see no reason why the silver plate should be damaged unless 
through exceptionally rough handling. 

(Signed) Patrick J. O’Suma, October 13, 1937. 

This evidence contradicts the finding of faulty packing. Such 
finding would appear to be based on the stated loose condition of the 
articles in the crates. It would seem therefore that while these effects 
were properly packed for the short rail haul, the packing material 
lost some of its resiliency under the weight of the articles while in pro- 
longed storage causing the articles to become loose in the crates and 
barrels, and such condition increased the possibility of damage in 
transit. The fact that one crate was received from the carrier in a 
damaged condition would tend to indicate rough handling by rail, 
and concealed damages while in the custody of the carrier may have 
been a consequence. 

The statute provides for reimbursement over and above the amount 
recoverable from the carrier and Army Regulations 35-7100, para- 
graph 2b (2) (f), requires, where transportation by common carrier 
is involved, that the claimant should submit evidence showing he has 
made claim on the carrier for reimbursement. Claimant not having 
made claim against the carrier for the alleged damages in transit to 
his household goods, is not entitled under the statute to reimbursement 
from the United States. Furthermore, it appears that the damages 
may have occurred due to a condition resulting from storage, and not 
within the provisions of the statute. You are advised that payment 
is not authorized on the voucher. 


(A-92170) 
WARRANTS—COUNTERSIGNATURE—EVIDENCE REQUIREMENTS 


The duty committed to the Comptroller General of the United States under the 
statutory requirement that all warrants be counter-signed in the General 
Accounting Office, requires more than a mere perfunctory performance, and 
countersignature is not authorized in the absence of such evidence as the 
law requires, or as may be essential to a proper determination respecting any 
item or statement in the document requiring countersignature. 

The character of information required to explain counter-entries in covering war- 
rants forwarded to the General Accounting Office for countersignature which 
have the effect of reducing amounts previously covered into the Treasury, or 
amounts proposed to be covered, must of necessity depend upon the character 
and nature of each particular counter-entry. 


er eepeeeeay General Elliott to the Secretary of the Treasury, March 


Letter dated February 21, 1938, from your administrative assistant 
is as follows: 


Reference is made to your letter of January 17, 1988, requesting that covering 
warrants forwarded to the General Accounting Office for countersignature, which 
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contain counter-entries in the Treasurer’s account, be accompanied by a complete 
explanation of each such counter-entry or the document on which each entry is 
based 


For your general information it may be stated that counter-entries in the 
Treasurer's account arise principally from two causes, namely : 

(1) Where the depositing officer inadvertently includes on Certificate of 
Deposit Form No. 1 (which is used for covering money into the Treasury), an 
item which should have been included on form No. 6599 (which is used for 
crediting special deposit or disbursing officers’ accounts), 

(2) Where a Federal reserve bank or other Government depositary credits an 
item in the Treasurer's account on a time basis, issuing a Certificate of Deposit 
Form No. 1, therefor, and which, subsequently, develops to be uncollectible. In 
such cases, the bank returns the uncollectible check to the officer from whom re- 
ceived and takes a receipt on Form No. 5504, known as a debit voucher, and ac- 
cordingly charges the item back in the Treasurer’s account. 

As you are aware, under title 31, section 495, U. 8. Code, depositary banks are 
required to issue certificates of deposit, in duplicate, for all moneys deposited with 
them. This statute also provides that the original of such certificates shall be 
sent to the Secretary of the Treasury and the duplicate to the depositor. It is 
to be noted, however, that under title 31, section 147, U. 8. Code, no acknowledg- 
ment of the receipt of money into the public Treasury is valid unless and until 
endorsed upon a warrant of the Secretary of the Treasury. 

Prior to July 1, 1928, it was the practice to record on covering warrants only 
such certificates, or the amounts thereof, which lawfully could be covered into 
the Treasury. Furthermore, there were seyeral different series of warrants, and, 
therefore, under the former procedure, if a certificate of deposit represented 
different classes of money, it was not unusual that separate parts of the certifi- 
cate would appear on different warrants. In other words, the covering warrant 
itself did not carry full information concerning each certificate of deposit. Such 
information was available only in pen-and-ink registers maintained in the Divi- 
sion of Public Moneys, and later the Division of Bookkeeping and Warrants. 

While there appears to be no requirement of law that counter-entries in the 
Treasurer's account be recorded on the covering warrant, the Treasury adopted 
the practice as an administrative convenience and in order to avoid certain 
duplications of record keeping. Whether it would be practicable for this 
Department to comply with the request contained in your letter of January 17th 
would depend upon the character of the information which you have in mind. 

In view of the large volume of work which must be handled daily, and the 
additional burden which would be imposed upon this Department, it is important 
to know how your proposal would work in practice. This Department, of course, 
is desirous of extending its fullest cooperation, consistent with the need for 

_orderly and economical processing of its warrants. Therefore, if you care to 
advise the Department more fully with respect to the procedure which the 
General Accounting Office proposes to follow in the handling and consideration 
of covering warrants involving counter-entries or debit vouchers, the Treasury 
Department will be glad to give the matter careful consideration. 


Specifically, my letter of January 17, 1938, after describing the par- 
ticular warrant involved and calling your attention to certain counter- 
entries appearing thereon, concluded as follows: 

It is not clear from the notations on the warrant what relationship the counter- 
entries have to amounts covered into the Treasury and, in order that the warrant 
may be properly considered, it is requested that this office be advised the 


purpose of the said entries. 


In this connection, see letter of the former Comptroller General dated December 
14, 1934, A-57790. 


In the event the warrant herewith should be resubmitted for further con- 
sideration it is requested it be accompanied by the necessary information. 


It would appear from the Department’s letter, supra, that com- 
pliance with the request contained in the above-quoted portion of my 
letter of January 17, 1938, “depends upon the character of the in- 
formation which you [I] have in mind.” You may be advised that 
the information which I had in mind was such as that embodied 
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generally in letter dated December 14, 1934, A-57790 from my prede- 
cessor to you, to which letter your attention was specially called in 
my letter of January 17. The said letter of December 14, 1934, 
concluded in pertinent part as follows: 


Since as a rule the “counter-entry” or “special entry” is in effect a reduction 
of the amount deposited so that the amount of a certificate of deposit, or a part 
thereof, is not covered into the Treasury, such amount being withheld for other 
disposition, as appears from statements made by the Treasury with respect to 
several such entries, the facts believed to justify such action—witlfholding from 
covering—should be made of record in this office when the warrants on which 
wach entries appear are submitted here for consideration and action. 

* * but hereafter, all such entries should be supported by copies of such 
sneeuian form as is issued by the Treasury to authorize the entry, accompanied by 
such information and data as may constitute the basis for the Treasury taking 
such action. 


In my predecessor’s letter of December 14, 1934, above quoted in 
part, it was stated that the items there in question were similar to 
those involved in a prior letter of December 6, 1934, A—57790, to 
you, in which request was there made as follows: 


Hereafter, however, in order that this Office may be in a position to readily 
identify and verify items of the character here involved and thereby expedite 
action in the countersigning of such covering warrants, and to otherwise complete 
the records here, it is requested that all so-called debit voucher entries appearing 
on covering warrants submitted to this Office for countersignature be supported 
by copies of debit vouchers (form 5504) which, as the letter, supra, states are 
prepared in connection with ali such entries. 


See also, my letters to you dated January 7, 1938, A-91652; Janu- 
ary 8, 1938, A-91651; January 8, 1938, A-91650; January 13, 1938, 
A-91770; and January 28, and February 8 and 14, 1938, A-92170, 
involving so-called “counter-entries,” and letters dated February 
15, 17, and 21, and March 1, 19388, A-92170, involving “debit vouchers” 
entries. 

In view of the fact that the counter-entries of the class here in 
question are not in anywise explained in the warrants, or in any 
appendages thereto, it must be apparent that it is not possible to 
specify precisely the character of the information which is necessary 
to explain the counter-entries other than in the terms as covered in 
my predecessor’s letters of December 6, and 14, 1934, supra. The 
character of the information required must of necessity depend upon 
the character and nature of each particular counter-entry, the facts 
as to which should be, and unquestionably are, before your Depart- 
ment at the time the warrant containing such counter-entry is being 
prepared. 

It must be clear that there is no purpose here to require any un- 
necessary information, This Office requires only such evidence in 
support of official documents as the law requires and/or as may be 
essential to a proper determination of any item or statement con- 
tained in the documents requiring countersignature by this Office. 
When entries of the class in question here have the effect of reducing 
amounts previously covered into the Treasury, or amounts proposed 
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to be covered, they must appear on covering warrants, and the evi- 
dence in support of such action must necessarily be made of record 
here in order that the warrants may be given proper consideration. 
In cases where the entries do not affect any amount covered into thie 
Treasury, such entries are, of course, not required to be shown on a 
covering warrant, but if so shown, they should be explained. Other- 
wise, their purport would not be understood and for that reason 
countersigfhature of the warrant would not be authorized. It is only 
when such evidence is submitted with the documents on which the 
entries appear that they can be handled in an economical, expedi- 
tious, legal, and orderly manner. 

I fully appreciate the fact that the provisions of 31 U. S. C. 147 
and 31 U. S. C. 495, cited in the Department’s letter, supra, impose 
upon the Secretary of the Treasury certain specified duties and 
functions, but I believe you will likewise appreciate the fact that 
the duty committed to the Comptroller General of the United States 
under the provisions of 31 U. S. C. 76—requiring, in part, all warrants 
to be countersigned in the General Accounting Office—is not to ba 
understood as requiring merely the performance of a perfunctory 
duty as seems to have been assumed by your Department. 

It must be emphasized in this connection that the delay in the sub- 
mission of the evidence requested in support of items appearing on 
covering warrants heretofore, and others now in process of being re- 
turned to the Treasury Department, is causing not only interruption 
in the orderly flow of such warrants but also delay in the handling 
of appropriation and transfer and counter warrants, and requisi- 
tions; and such delay necessarily affects the administrative offices 
concerned. . 

I fully appreciate the Department’s expressed desire of extending 
its fullest cooperation in this matter, and I feel that upon the basis 
of what has been stated herein there will be promptly furnished the 
information such as called for in my letter of January 17, 1938, and 
others of like nature, cited herein, and that hereafter such informa- 
tion as may be required for a proper consideration of the entries in 
question will appear on or accompany the warrants on which they 
appear. 


(A-92910) 


TRAVELING EXPENSES—TRAVEL STATUS—TERMINATION PRIOR 
TO REPORTING FOR NEW DUTIES PON TRANSFER 


The arrival of a Navy officer at the place of location of the vessel to which newly 

assigned, terminated his travel status, and there is no authority for reim- 
bursement of expenses incurred during a subsequent delay in reporting, 
notwithstanding his orders did not require reporting for the new duties 
ee upon his arrival and that no quarters were available on the 
vesse 
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Acting Comptroller General Elliott to Captain R. F. McConnell, United States 
Navy, March 28, 1938: 


There has been received your request for review of settlement 
dated July 28, 1987, which disallowed your claim for reimbursement 
of expenses incurred at Shanghai, China, from October 18 to 30, 1936, 
under orders dated May 8, 1936. 

The said orders directed your detachment from the U. S. S. Mil- 
waukee on or about August 3, 1936, and after temporary duty at 
Washington, D. C., to proceed to San Francisco, Calif., to take 
passage to Shanghai, China, via the Dollar Steamship Line and 
“when Admiral Harry E. Yarnell, U. S. N., hoists his flag as Com- 
mander in Chief, Asiatic Fleet, in October 1936, report to that 
officer for duty as chief of staff, and aide.” You were authorized 
to delay until such time as would enable you to take passage via the 
S.S. President Coolidge sailing October 2, 1936. 

Pursuant to such orders you sailed from San Francisco, Calif., to 
Honolulu, Territory of Hawaii, on the S. S. President Adams arriving 
October 3, 1936, and from Honolulu, Territory of Hawaii, to Shang- 
hai, China, on the 8. S. President Coolidge arriving October 18, 1936. 
It is further shown you reported to the Commander in Chief, Asiatic 
Fleet, U. S. S. Augusta at Shanghai, China, October 30, 1936. 

Your claim for expenses incurred after arrival at Shanghai, China, 
on October 18, 1936, was disallowed for the reason that you were 
not in a travel status after arrival at Shanghai. You urge payment 
of your claim for the reason that your orders did not require you 
to report to Admiral Yarnell until he hoisted his flag as commander 
in chief, Asiatic Fleet, on October 30, 1936; that there were no 
quarters available for you on the U. S. S. Augusta or on any other 
vessel, and that you were compelled to reside ashore. 

Voucher No. 157-87, November 15, 1936, accounts of O. P. Lattu 
shows that Admiral Yarnell was directed by orders of May 8, 1936, 
to proceed via the S. S. President Coolidge sailing October 7, 1936, 
from Honolulu, Territory of Hawaii, and upon arrival at Shanghai 
to report to the commander in chief, Asiatic Fleet for duty as his 
relief. He proceeded as directed, arriving in Shanghai on October 
18, 1936, and reported to the commander in chief, Asiatic Fleet, 
Shanghai, China, on October 19, 1936. On October 30, 1936, he 
relieved Admiral O. C. Murfin, United States Navy, and hoisted his 
flag as admiral United States Navy. 

There was no travel involved in your orders after arrival at 
Shanghai, the location of the U. S. S. Augusta. The delay in re- 
porting to Admiral Yarnell after arrival at Shanghai was not due 
to any necessity of travel to the U. S. S. Augusta; therefore, no 
further travel being required, your travel status terminated upon 
your arrival at Shanghai. A-20649, December 10, 1929. There is no 
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authority for reimbursement of expenses incurred after termination 
of the travel status. 


Upon review the settlement must be and is sustained. 
Your original orders are returned. 


(A-91513) 


UNITED STATES NAVAL ACADEMY—STATUS OF “LAUNDRY FUND,” 
POSITIONS AND EMPLOYEES PAID THEREFROM, AND APPLICA- 
BILITY OF CIVIL SERVICE RULES AND REGULATIONS 


Positions and employees in the laundry of the United States Naval Academy, 
paid from the “laundry fund” created by charges or deductions from the 
pay and/or allowances of midshipmen using the laundry service, are Govern- 
ment positions and employees, and the fact that the laundry deductions 
are deposited in a private bank instead of in the Treasury in supplement 
of the direct appropriation for the laundry, does not remove them from 
the control of the Government or render them nonaccountable funds. 

It is not within the scope of the duties and responsibilities imposed by law 
upon the accounting officers of the Government to determine in any case 
whether the civil-service laws and regulations are required to be followed 
in making appointments of Federal personnel. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, March 29, 1938: 


Reference is made to letter dated December 29, 1937, from the 
acting president of the Commission, in part as follows: 


The Commission has the honor to request your decision on the following 
questions relative to the status of certain positions and employees at the U. 8. 
Naval Academy : 
1, Are such of the positions in the laundry at the U. 8. Naval Academy as 
are paid from the so-called “laundry fund” Government positions, and are the 
incumbents, therefore, employees of the United States Government? 
2. If the answer to question 1 is in the affirmative, are such positions subject 
to the Civil Service Act and rules? 
The operations of the laundry at the U. S. Naval Academy are financed in 
. part from funds appropriated directly by Congress and in part from a “laundry 
_ fund” which is created by charges or deductions from the pay of midshipmen 

and officers using the services of the laundry. Some of the civilian employees 
of the laundry are paid entirely from appropriated funds, and these employees 
and their positions are regarded by both the Commission and the Navy Depart- 
ment as subject to the Civil Service Act and rules. Other civilian employees 
of the laundry are, however, paid entirely from the laundry fund. For example, 
a memorandum from the executive department of the Academy, dated March 
18, 1985, indicates that there were then employed and paid from the laundry 
fund (a) the laundry manager, (b) 3 chauffeurs, (c) 3 washmen, and (d) 89 
laundrymen and laundresses. It is the status of such employees and their posi- 
tions that is in question. The Navy Department takes the view that since 
they are paid from the laundry fund, they are not subject to the Civil Service 
Act and rules. A copy of an opinion, dated December 10, 1985, of the Judge 
Advocate General of the Navy, is enclosed. The Commission, on the other hand, 
regards them as Government positions and employees, and consequently, since 
no express exemption exists, considers both the positions and the employees 
as subject to the Civil Service Act and rules. 

From time to time as the exigencies of appropriated funds may require, 
employees of the laundry are switched from one payroll to another. For 
example, due to a diminution of appropriated funds for the fiscal year 1983, the 
pay of the laundry manager was switched from appropriated funds to the 
laundry fund. 

The question, it will be seen, concerns the effect of the immediate source 
of payment upon the status of the positions and employees in question. When the 
pay of a position is switched from appropriated funds to the laundry fund, does 
that position become a private, non-Government position, outside the scope 
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of the Civil Service Act and rules, the Retirement Act, and all other statutes 
affecting Government personnel, notwithstanding the fact that its incumbent 
continues to perform the same duties and tasks as before? And, conversely, 
when its pay is switched back to appropriated funds, does it then resume its 
status as a Government position, subject to these statutes and rules? In other 
words, may the status of these positions be changed back and forth at the 
discretion of administrative officials through charging their pay against one fund 
or the other? It is the view of the Commission that the status of such posi- 
tions and their incumbents is not so unstable. 

It may be pointed out that not only are the Retirement Act and the Civil 
Service Act here concerned, but section 212 of the Economy Act of June 30, 
1932, is also involved. For example, the present laundry manager is a retired 
naval officer who receives retired pay from the Government in the neighborhood 
of $2,000 a year and about $2,450 a year from the laundry fund for his services 
as laundry manager. If, in this capacity, he is regarded as an employee “under 
the United States Government,” it would not be permissible, under the statute 
cited, for him to continue to draw both his salary and retired pay when the 


aggregate exceeds $3,000 per annum, unless he was retired because of wounds 
incurred in battle. 


The answer to the first question must depend on the status of 
the funds from which the personnel of the laundry are paid, that is, 
whether the deductions from the midshipmen’s pay and/or allowances 
used to pay the salary of the laundry employees constitute Govern- 
ment funds. 

The Civil Service Commission’s view is expressed as follows in the 
next to the last paragraph of the letter: 

It is, accordingly, the Commission’s view that positions and employees in the 


laundry of the U. S. Naval Academy, paid from the so-called “laundry fund” 


are Government positions and employees subject to the Civil. Service Act 
and rules. 


It appears the Navy Department takes the view that only such em- 
ployees as receive their pay from appropriated moneys are Federal 
employees, subject to civil service regulations and requirements, and 
that all other necessary employees engaged in the work of the laundry 
are outside the Federal service on the theory that they are not paid 
from appropriated funds and, accordingly, do not come within the 
purview of the civil service laws, retirement laws, etc. 

The correspondence between the Civil Service Commission and the 
Navy Department, copies of which accompanied the letter, indicates 
that prior to the fiscal year 1933 the entire laundry force, including 
the manager, a retired Naval Officer, was paid directly from appro- 
priated funds and the employees were regarded as regular civil service 
employees of the Government. Coincident with the passage of the 
Economy Act of June 30, 1982, for the fiscal year 1933, containing 
many economy measures including section 212 permanently limiting 
the total combined retired pay and compensation of a civilian position 
“under the United States Government” to $3,000 per annum, unless 
the officer was retired for “disability incurred in combat with an 
enemy of the United States,” the Congress materially reduced the 
amount appropriated for the personnel of the laundry apparently 
with the understanding that the charge for laundry service against. 
the midshipmen would be increased to take care of the difference. It. 
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appears indicated that the Navy Department requested this adjust- 

ment in the laundry service of the Academy. While it was explained 

to the Congressional committee that the employees would not be dis- 

' missed by reason of the adjustment in the manner of paying them, this 
explanation did not have the effect of giving legislative sanction to 
the views of the Navy Department—as appears to be the contention of 
the Judge Advocate General of the Navy—that the amount deducted 
from the midshipmen’s pay and/or allowances for laundry service and 
used in lieu of a direct appropriation to pay the salary or wages of a 
portion of the laundry personnel, does not constitute public moneys, 
or that the employees paid from such deductions are not employees of 
the Government. 

The midshipmen’s laundry fund, United States Naval Academy, 
grows out of a monthly deduction, from the pay and/or allowance of 
each. midshipman, to defray his laundry bill. The deductions for 
laundry are credited to the midshipmen’s laundry fund and the actual 
funds, so deducted, are deposited in a private bank and are not further 
reported to the accounting officers of the Government. 

The laundry at the Naval Academy is housed and equipped as a 
facility incident to the conduct of the institution, therefore a Gov- 
ernment facility. To defray part of the cost of its operation, varying 
sums have been included in the annual estimates and in turn in- 
cluded in the annual appropriations for “Pay, Naval Academy.” 

It will be noted from the opinion of the Judge Advocate General 
to the Secretary of the Navy, dated December 10, 1935 (p. 3, par. 
10), a copy of which accompanied your letter, that the appropriated 
funds, allocated to the laundry, were intended for “defraying the 
estimated cost of labor to be employed in the Naval Academy laun- 

dry.” For the year 1934, which is a typical year, the appropriated 

funds were $15,663.70. This was supplemented by receipts from offi- 
cers’ accounts and various persons by $36,244.48, and from midship- 
men’s laundry accounts by $35,424.88, bringing the total available 
funds for operation of the laundry to $87,333.06 for the year 
1934. The appropriated funds for 1937 had increased to approxi- 
mately $24,000 for labor, exclusive of appropriations for additional 
machinery. 

The fact that the receipts in question are not now deposited in the 
Treasury, in supplement of the appropriated amount, and drawn 
out on warrant but rather are drawn from the midshipmen’s laun- 
dry fund in a private bank, and, presumably, from another private 
bank account for the receipts from officers and others, and used 
direct for pay rolls and supplies of the laundry, does not remove them 
from the control of the Government or render them nonaccountable 
funds. Their very use in the manner and for the purpose described 
places them on the same footing as the appropriated amount. The 
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result is an indirect or technical appropriation of the receipts to the 
same use as the amount appropriated from the general fund. 

Contrary to the advice apparently furnished to the Commission 
by the Navy Department that the Comptroller General had concurred 
in the Navy Department’s view that the laundry fund was not a 
Federal trust fund, there is no record in this Office that the Comp- 
troller General of the United States has expressed any views on the 
subject. However, this matter, as well as the dual compensation 
status of Lieut. William G. Sullivan, retired, manager of the Naval 
Academy laundry, under the terms of section 212 of the Economy 
Act will be given further consideration in a separate communication 
to the Secretary of the Navy. 

Question 1 is answered in the affirmative. ; 

Question 2 involves primarily application of the civil service laws 
and regulations to a particular class of employees. The accounting 
officers of the Government have for many years conceived it not to 
be within the scope of the duties and responsibilities imposed upon 
them by law to determine in any case whether the civil service laws 
and regulations are required to be followed in making appointments 
of Federal personnel. In such circymstances I must decline to answer 
the second question. 


(A-92127) 


CONTRACTS—SPECIFICATIONS—NECESSITY OF DEFINITE 
REQUIREMENTS . 


The provisions of section 3709, Revised Statutes, require that purchases be made 
after free and open competition based upon advertised specifications which 
set forth clearly and accurately the minimum needs of the Government for 
the purposes to be served and admitting all bidders to competition upon 
an equal footing in the light of such definite specifications, and merely 
inviting bidders to display their wares, leaving administrative officers free 
to “shop around” among the offerings and select that which is administra- 
tively considered preferable without regard to comparative prices or the 
actual needs of the Government is not a compliance with the requirements 
of the statute. 


Acting Comptroller General Elliott to the Postmaster General, March 29, 1938: 

There is before this Office for audit a voucher evidencing payment 
of $2,875 to Bailey Furniture Company, Ltd., by the postmaster at 
Honolulu, Hawaii, for furnishing and installing drapes, lambre- 
quins, tassels, and cords on the frames in court rooms Nos. 1 and 2 
in the Federal Building, Honolulu, under unnumbered contract con- 
sisting of a bid dated November 12, 1936, and acceptance dated 
December 30, 1936. 

The record shows that the invitation merely called for bids for 
furnishing the materials and making the installation and specified 
as follows: 


Drapes to be made of sunfast blue velour, lined and inter-lined, silk fringes 
on lambrequins, silk tassels and cords; these fastened securely to frames, 
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bronze rosettes of size and type shown on, and to be placed as indicated on 
drawing 204—A. 

Bidders will be required to visit the building and ascertain from the drawing 
and inspection of the frames already installed what is required, and must 
furnish a sample of the material proposed to furnish under this contract. 

Ten bids and alternate bids were received from four bidders who 
submitted samples of the materials they proposed to furnish under 
their respective bids. The bids and samples were forwarded to the 
Post. Office Department with recommendation by the postmaster of 
Honolulu, that two lower bids in the amounts of $2,275 and $2,810 
be rejected and award be made to Bailey Furniture Co., Ltd., at the 
price of $2,875, or $600 in excess of the low bid. The postmaster was 
requested by radio message of December 8, 1936, to explain his 
recommendation for rejection of the low bids, to which he replied as 
follows: 

Reply your radio today lowest bid submitted for courtroom drapes did not 
strictly speaking comply with specifications issued by this office as sample of 
material accompanying it was of very cheap quality and would not furnish 
appropriate appearance (stop) Sample of material for third lowest bid which 
was recommended for acceptance much superior to either lowest or second 
lowest and drapes of this material at this price would give the Government 
greatest value for expenditure involved (stop) Drapery samples forwarded to 
you with my letter eighteenth ultimo (stop) Must be considered that various 
bids were based on varions samples furnished by the individual bidders and 


not on one sample of standard quality furnished by Government with invitations 
to bid accordingly. 


The postmaster at Honolulu was authorized to accept the bid of 
Bailey Furniture Co., Ltd., in the amount of $2,875, it being stated 
on the authorization that “the quotation referred to is third lowest 
and best received * * *,.” 

In reply to Office letter of September 16, 1937, the Fourth Assist- 
ant Postmaster General reported that his bureau did not have any 
-samples or specifications to furnish bidders in order to acquaint them 
with the needs of the Government and, as shown above, the “bids 
were based on various samples furnished by the individual bidders 
and not on one sample of standard quality furnished by kere et 
with invitations to bid accordingly.” 

If it be conceded thatthe materials offered under the two lower bids . 
were of such inferior quality as to render them unsuitable for the 
needs of the Government for the purpose to be served—which has not 
been shown—it is obvious that the whole procedure in connection 
with the transaction was irregular and in contravention of established 
and recognized principles applicable to purchases for the Government. 
It has been held uniformly by the accounting officers that the pro- 
visions of section 3709, Revised Statutes, require that purchases be 
made after free and open competition, based upon advertised speci- 
fications which set forth clearly and accurately the minimum needs 
of the Government for the purposes to be ‘served,-and admitting ‘all 
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bidders to competition upon an equal footing in the light of such 
definite specifications. When Government needs are so advertised 
the low responsible bid offering materials, etc., meeting the adver- 
tised specifications is for acceptance. Merely inviting bidders to 
display their wares, as was virtually done in this case, leaving admin- 
istrative officers free to “shop around” among the offerings and select 
that which is administratively considered as preferable, without 
regard to comparative prices or the actual needs of the Government is 
not in compliance with the requirements of the statute. The sole 
purpose for requiring submission of samples in any instance is to 
afford the purchasing officers an opportunity to determine whether 
what is proposed to be furnished complies with the specifications as 
advertised. 17 Comp. Gen. 409. Decisions of the courts are to the 
same effect. Hannan v. Board of Education, 30 LRANS 214, and 
decisions there cited; Scott v. United States, 44 Ct. Cls. 524; O’Brien 
v. Carney, 6 Fed. Supp. 761-2. 

Manifestly, the procedure here followed was not in conformity with 
the requirements of the statute, the established and recognized rule, or 
the decisions of the courts. 

Under all the circumstances, this Office will not now further 
question this transaction but consideration will be given to reporting 
the transaction to the Congress as in violation of law, pursuant to 
section 312 (c), act of 1921, 42 Stat. 26. 


(A-93345) 


APPROPRIATIONS—AVAILABILITY — ACQUISITION OF LAND AND 
RESTORATION OF FACILITIES OF ANOTHER DEPARTMENT DE- 
STROYED IN CONSTRUCTION OF BONNEVILLE DAM 


The War Department appropriation for the construction of the Bonneville Dam 
may not be used for expenses of acquiring land and constructing improve- 
ments thereon to replace ranger station facilities of the Forest Service, 
Department of Agriculture. located on land which will be flooded because 
of the dam construction, such relocation upon lands not now owned by 
the Government, not being a necessary incident to, or required for, the 
completion of the dam project. 7 Comp. Gen. 227, distinguished. , 


Acting Comptroller General Elliott to the Secretary of War, March 29, 1938: 
Your letter of March 9, 1938, is as follows: 


Inclosed herewith is copy of a memorandum dated November 13, 1937, by The 
Judge Advocate General of this Department, in which he expressed the opinion 
that the appropriations of this Department available for the construction of 
the Bonneville Dam in the Columbia River could not properly be charged with 
the expense of acquiring land and reconstructing improvements thereon for the 
use of the Forest Service, Department of Agriculture, in lieu of the land and 
facilities now used by that service in connection with its Columbia Gorge Ranger 
Station, which will be flooded by the pool of the Bonneville Dam. 

The case is fully set forth in the memorandum of The Judge Advocate General, 
inclosed herewith, and in the following extract from a statement submitted by 
the Chief of Engineers in response thereto: 


81276™—38——52 
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“In recommending the purchase of land and the payment of bills for the re- 
placement of the Forest Service facilities which will be flooded out and de- 
stroyed by the pool of Bonneville Dam, this Office took into consideration the 
fact that destruction of these facilities without replacement would result in 
the interruption of an important activity of an emergency nature at least 
until such time as the Forest Service could present the matter to Congress and 
secure a special appropriation to replace these facilities. The memorandum of 
The Judge Advocate General states: 

“* Theoretically, at least, the Congress must have been aware of this situation 
when it adopted and authorized the Bonneville Dam project, and in making 
appropriations for that project or in some other act it could have provided for 
the replacement upon another site of these ranger station facilities.’ Actually, 
however, Congress did not know of this situatibn, and it was not known to 
this Department until disclosed by the detailed surveys which have been made 
while the project was under construction. 

“Because of the emergency nature of the Forest Service activity concerned and 
the practical necessity of continuing such activity without interruption, the case 
was considered to be similar to the relocation of sewers and water mains in the 
District of Columbia, necessitated by the construction of a public building, which 
relocation was held by the Comptroller General to be a proper charge against 
the appropriation for the building, rather than appropriations under control of 
the District Government (7 Compt. Gen. 227). This principle was also approved 
by The Judge Advocate General in an opinion of November 13, 1928, holding 
that river and harbor appropriations were chargeable with the expense of 
removing and relaying a military fire control cable across the entrance to 
Galveston Harbor to prevent the damage or destruction of said cable during 
dredging operations for the deepening of said channel. 

“This office feels that the action recommended in its second indorsement of 
October 29, 1937, is unquestionably justified from the equitable standpoint and, 
in view of the precedents cited in the foregoing paragraph, it is believed that 
the action is also legally warranted.” 

The matter has been the subject of correspondence with the Department of 
Agriculture. That Department states that there is urgent need for early pro- 
vision being made for restoring the facilities of the Columbia Gorge Ranger 
Station and it accordingly suggests that the question be presented to you for 
opinion. 

This Department is willing to purchase this additional land at a cost of 
$1,500 and expend not to exceed $1,200 additional for replacement of Forest 
Service facilities which will be destroyed by the Bonneville Dam, all as recom- 
mended by the Chief of Engineers, provided you find that such expenditures 
will be a proper charge against the appropriations available for the construction 
. of Bonneville Dam. Your early advice in the matter will be appreciated. 


Sections 3736 and 3678, Revised Statutes, provide: 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchase. 

All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 

The construction of the Bonneville Dam having been authorized by 
the act of August 30, 1935, 49 Stat. 1038, and the appropriations for 
rivers and harbors specifically providing “for the prosecution of such 
projects heretofore authorized as may be most desirable in the inter- 
ests of commerce and navigation” appear available for all expenses 
directly connected with and necessary for the prosecution of that 
project including the acquisition of lands incident to its completion. 

In decision in 7 Comp. Gen. 227, referred to in your submission, 
it was held: 

* * * The question involved is different from that considered in decision 


of January 24, 1927, A-17034, holding that the appropriation under the act of 
July 3, 1926, supra, toward the construction of the Internal Revenue Building 
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could not be used for reerecting on another site the market sheds necessary to be 
removed from the site of the proposed building. The removal of the market 
sheds was not dependent on their reerection elsewhere, and it followed that the 
cost of such reerection was not a necessary incident to the construction of the 
new building. Here provision must be made for diverting or relocating the 
sewers and water mains before they can be removed from their present location, 
and consequently the cost of such work is directly traceable to and is a necessary 
part of such removal. The diversion or relocation of the sewers and the mains 
is not required by the District of Columbia nor will such diversion or relocation 
be of any apparent benefit to existing service maintained under District of 
Columbia appropriations. Accordingly, there appears no basis for charging the 
cost of work necessary in the construction of Federal buildings to any District of 
Columbia appropriations. * * 


While it may be necessary as represented for the Forest Service 
to restore the facilities of the Columbia Gorge ranger station, the 
relocation upon lands not now owned by the Government is apparently 
not required for the completion of the Bonneville Dam project, and 
accordingly, the authority and appropriation under which the prose- 
cution for the Bonneville project is authorized may not be construed 
as autorizing also the purchase of land not required for that project 
but required for an activity of another Government agency. A-17034, 
January 24, 1927. 

Accordingly, it must be held that the appropriation available for 
the construction of the Bonneville Dam may not be used for the ex- 
penses of acquiring land and reconstructing improvements thereon for 
the use of the Forest Service. 


(A-93559) 


CONTRACTS — MANUFACTURER’S DISCONTINUANCE OF INVOLVED 
EQUIPMENT—CONTRACTOR’S LIABILITY FOR DEFAULT 


The acceptance of a bid to furnish a certain type of technical equipment imposed 
upon the bidder the legal obligation to perform the contract or pay to the 
Government any damages resulting from default in performance and 
purchase of said or similar equipment elsewhere, notwithstanding the 
bidder’s supplier may have discontinued the commercial manufacture of 
the particular type of equipment, but if the Government’s needs will be met 
by equipment of a different type offered by the bidder, there is no legal 
objection to accepting delivery thereof if payment is not in excess of the 
original accepted bid price. 


Acting Comptroller General Elliott to the Chairman, Federal Communications 
mmission, March 29, 1938: 


one has been senahved your letter of March 21, 1938, as follows: 


Occasion has arisen for this Commission to consult your office in connection 
with certain bids issued for the furnishing of official technical equipment. 
Advice is requested as to what steps should be taken in the following case. 

There are attached herewith three (3) sets of proposals covering the proposed 
purchase of three (3) RCA type TMV97C test oscillators, and three (3) Weston 
model 665 selective analyzers, type 2; the test oscillators to be used for align- 
ment of broadcast receivers, and the selective analyzers to be used for service 
work on official equipment. 

On the basis of awarding contract to the lowest qualified bidder as to price, 
the RCA Manufacturing Company, Inc., Camden, N. J., was awarded the contract 
for furnishing the test oscillators; and the Wilmington Electrical Specialty 
Conn Inc., Wilmington, Delaware, was awarded the contract for furnishing 

e analyzers. 
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The bids were accepted and awarded, and official purchase orders were issued 
to each firm for furnishing material as contracted. However, after receipt of 
official purchase order, the Wilmington Electrical Specialty Company informed 
the Commission by letter dated March 5, 1988, that they were unable to furnish 
the material as specified, due to the fact that the manufacture of this type 
analyzer has been discontinued. 

The Weston Company, manufacturers of this particular equipment, on their 
invitation and bid, crossed out “type 2” and inserted “type 1.” However, the 
Wilmington Company bid in accordance with the specifications as set forth 
on the invitations. Ten (10) days were allowed before opening of bids, Febru- 
ary 18, 1988, and purchase order was issued February 25, 1938. 

The Commission requests the return of the attached papers and letters 
pertinent to the case. 

An early reply will be appreciated. 


The acceptance of the bid submitted by the Wilmington Electrical 
Specialty Co., Inc., for the delivery of “Weston model 665 selective 
analyzers, type 2,” imposed on that company the legal obligation to 
perform the contract in accordance with its terms or to pay the 
United States any damages resulting from default in performance. 
See United States v. New York. & Porto Rico Steamship Co., 239 U. 8. 
88, and United States v. Purcell Envelope Co., 249 U. S. 318. The 
fact is immaterial, as now alleged by the Wilmington Electrical 
Specialty Co,, Inc., that its supplier, the Weston Electrical Instru- 
ment Corporation, has discontinued the commercial manufacture of 
type 2 Weston model 665 selective analyzers. The United States 
is not necessarily required to depend upon commercial manufacture 
for supplies meeting its needs and there appears no reason why the 
Wilmington Electrical Specialty Co., Inc., should have submitted a 
bid to deliver the supplies in question without having such supplies 
in its possession or having previously determined that they could be 
obtained, In any event it is apparent that a “Weston model 665 
selective analyzer, type 2,” can be manufactured, and if the need of 
the Federal Communications Commission is such that only such an 
instrument will meet the needs of the Government the contractor 
should be required to deliver same, and if it fails to do so three such 
analyzers or similar ones should be purchased elsewhere and the 
contractor charged with all damages to the United States by reason 
of the default in performance. 

It is noted that the contractor has reported in letter of March 5, 
1938, that it could furnish a type 1 Weston model 665 selective analyzer 
for a net price of $55.58 and $3.93 extra for the carrying case as com- 
pared with the contract price of $46.30 for the type 2 instrument. If 
the Government needs may be met by a type 1 instrument, there would 
appear to be no legal objection to permitting the Wilmington Elec- 
trical Specialty Co., Inc., to make delivery of three type 1 instruments 
in lieu of the three type 2 instruments required by the terms of the 
contract, but the Wilmington Electrical Specialty Co., Inc., may be 
paid no amount in excess of the contract price therefor, to wit, $46.30 
each. See Preis v. United States, 58 Ct. Cls. 81. 

The papers are returned as requested. 
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(A-92628) 


LEAVES OF ABSENCE—SICK—ACT, MARCH 14, 1936—SUBSTITUTION 
FOR ANNUAL LEAVE AND LEAVE WITHOUT PAY 


Where, immediately following a period of annual leave, an employee was on leave 
without pay, extending through the last day of 1937, which had been applied 
for and approved in advance, and it was reported on the first working day 
of the new year that employee had been sick from the first day of annual 
leave and would continue to be absent on account of sickness, neither the 
annual leave nor the leave without pay can now be charged as sick leave 
with pay, the application for the substitution for the annual leave not having 
been made within two days after expiration of the annual leave period as 
provided by section 15 of the Uniform Sick Leave Regulations in force prior 
to January 1, 1938, and there being no authority under the said regulations 
or the regulations in force from January 1, 1938, for substituting sick leave 
for leave without pay so requested and granted, but if employee has returned 
to “actual duty” she legally may be granted sick leave with pay for such 
period in the new year as administratively may be found to have been 
necessitated by sickness, subject to the provisions of the current regulations. 


Acting Comptroller General Elliott to the Chairman, United States Employees’ 
Compensation Commission, March 31, 1938: 


Your letter of March 16, 1938, is as follows: 


The Commission has received your letter of March 9, 1938, reference A-092623, 
in which you request a report and administrative recommendation in respect 
to a claim filed by Mary A. Healey, an employee of the Commission, for salary 
covering the period December 29, 1987, to February 1, 19388. 

The facts in respect to this case, as disclosed by the records of the Com- 
mission, are as follows: 

On November 26, 1937, Miss Healey submitted an application for annual 
leave for six days, December 27, 1937, to January 4, 1938, inclusive. Upon 
considering the application it was found that Miss Healey did not have annual 
leave to her credit to cover that period, and the application was disapproved 
and the applicant was so advised. A new application was received on Novem- 
ber 30, 1987, requesting annual leave for 14% days, namely December 27, 1937, 
and a half-day December 28, and 344 days of leave without pay covering a 
half-day on December 28 to December 31, 1937. This application was approved 
shortly thereafter and prior to the date the period of leave started. 

On December 27, 1937, a telegram was received from Miss Healey from her 
home in Boston, which read, “My mother died this morning.” 

On January 8, 1938, a note was addressed by Dr. Francis J. Callanan to 
Miss Healey’s official superior, Mr. Frank A. Cardillo, Deputy Commissioner, 
reading as follows: “Miss Mary Healey, of Hillside Street, Boston, is under 
my care. She has had a rather severe nervous breakdown, brought on by the 
death of her mother, and is unable to work. I have advised her to remain 
away from work until February first.” 

The above-mentioned letter was received on January 4, 1988, and was the 
first advice received showing that Miss Healey was unable to return to duty 
on account of illness. In response to his request the Deputy Commissioner 
was advised that according to section 16, B. O. 7410, sick leave could not be 
granted after a period of leave without pay at the end of a calendar year 
unless and until there is a return to duty (Comp. Gen. volume 10, page 102). 

On January 8, 1988, a further statement was received from Dr. Callanan, 
reading, “Submitting a supplementary statement on the condition of Miss Mary 
Healey, about whom I wrote you on January 8rd, I would like to make the 
statement that Miss Healey has been under my care since the morning of Decem- 
ber =. If you would like to have me do so, I will have made an affidavit to 
this effect.” 

Upon receipt of the last information consideration was given to the granting 
of sick leave from December 27, 1987, to January 31, 1988, and decision was 
made against it for the following reasons: 

1, Request for a definite period of leave without pay from December 28 to 
December 81, 1987, was made in advance and approved by the Commission. 


2. Notification of absence on account of sickness was not received until 
January 8, 1938, 
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8. Section 15, BE. O. 7410, apparently does not apply to this case since this 
employee was on annual leave only for 1% days. 

4, Section 16 of the Executive Order apparently applies in such cases. 

It appears from the statement quoted in your letter to the Commission that 
Miss Healey contends she was not on annual leave or leave without pay, and 
that her sick leave should have started on December 27, 1937. The Commis- 
sion would be glad to accept this view and approve leave of absence with pay 
on account of sickness for the period this employee was incapacitated provided 
the General Accounting Office will not question the propriety of the payment 
of salary to Miss Healey for such period. In view of the uncertainty concerning 
the right to make such payment, the Commission suggested to this employee 
that claim for salary for this period be filed with the General Accounting Office. 

In response to your request for the recommendation of the Commission, you 
are advised that the Commission recommends allowance of the claim in order 
that the employee may receive pay for the period she was absent from duty on 
account of personal illness, provided such action is not inconsistent with the 
law and regulations governing sick leave. 

Section 15 of the Uniform Sick Leave Regulations in force prior to 
January 1, 1938, provided as follows: 

When sickness continuing for more than 5 days occurs with a period of 
annual leave, the period of illness may, upon presentation of tne certificate 
of a registered practicing physician or other practitioner, be charged as sick 
leave, and the charge against annual leave granted reduced accordingly. No 
such charge against sick leave shall be made for illness which does not last 
more than 5 days. Application for such substitution of sick leave for annual 
leave shall be made within 2 days after the expiration of the annual leave 
period. * * * 


Section 17 of the Uniform Sick Leave Regulations in force from 
January 1, 1938, Executive Order No. 7846, dated March 21, 1938, 
the same as section 16 of the Uniform Sick Leave Regulations in force 
prior to January 1, 1938, provided as follows: 


Smo. 16. Sick leave may not be granted for a period immediately following a 
period of absence in a nonpay status, unless and until there has been a return 
to actual duty, nor may such leave without pay be converted into sick leave. 


This employee was on annual leave December 27 and the first half 
of December 28. Under section 15 of the sick leave regulations, above 
quoted, that period cannot now be charged: as sick leave as requested ~ 
by the employee for the reason that the application for the substitu- 
tion was not made within 2 days after the expiration of the annual 
leave period. 

The employee had applied for and had been granted leave without 
pay for the second half of December 28 to and including December 31, 
1937. There is no authority in either the old or the new sick leave 
regulations for substituting sick leave for leave without pay so re- 
quested and granted. No part of the absence from December 27 to 
81, 1937, both dates inclusive, was because of or due to sickness or 
disability of the employee as she previously had been granted leave 
of absence for that entire period at her own request and not because 
of sickness or disability. 

Since her absence subsequent to December 31, 1937, on account of 
sickness first reported January 3, 1938, immediately followed a period 
of absence in a nonpay status, under the provisions of section 16 
of the old regulations and 17 of the new regulations, the leave with- 
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out pay (December 28, last half, to and including December 31, 1937) 
may not now “be converted into sick leave,” and sick leave with pay 
may not be granted for any period subsequent to December 31, 1937, 
unless and until there has been an actual return to duty. 

‘However, if this employee has since returned to “actual duty” she 
legally may be granted sick leave with pay for such period of absence 
beginning January 1, 1938, as the Commission may find was neces- 
sitated by sickness of the employee subject, of course, to the provisions 
of sections 3, 4, 5, 6, 12, 14, and 15 of the regulations relating to sick 
leave as prescribed by Executive Order No. 7846 of March 21, 1938, 
effective January 1, 1938. If and when such sick leave with pay is 
so granted payment therefor will be authorized. 

The employee may be advised accordingly. 


(A-98244) 


OFFICERS AND EMPLOYEES—QUALIFICATIONS — JURISDICTION OF 
CIVIL SERVICE COMMISSION—POSITIONS EXEMPTED FROM CIVIL- 
SERVICE LAWS, ETC. 


Where a statute provides for appointment of a designated class of employees 
without regard to the civil-service laws or the Classification Act of 1923, 
as amended, and the administrative office and the Civil Service Commission 
are in agreement that a particular position is within such class and there is 
no question as to the legality of the compensation rate fixed for the position, 
the General Accounting Office is not authorized to question payments of 
salary to the person appointed to the position solely because the Civil 
Service Commission does not agree with the administrative office as to the 
qualifications of the appointee, 


Acting Comptroller General Elliott to the President, United States Civil Service 
Commission, March 31, 1938: 


Your letter of March 8, 1938, is as follows: 


The Commission has the honor to transmit herewith for decision by your 
office its file in the case of John D. Crosby, who has been appointed by the 
United States Maritime Commission to the position of naval architect (exempt) 
$2,600 per annum, under section 201 (e) of the Merchant Marine Act of 1986. 

The United States Maritime Commission under date of January 6, 1938, pre- 
sented to the Civil Service Commission for decision as to whether or not the 
position fell within the exemption of 12 positions of naval architect authorized 
by section 201 (e) of the Merchant Marine Act of 1936; the following statement 
of duties of the position to be created by that Commission : 

“Under general supervision, to conduct special studies in the design of mer- 
chant vessels of all types in order to determine variables in the cost of opera- 
tion with particular reference to the design of the vessel; to study the cubic 
requirements of cargoes of all types in order to make concrete recommendations 
as to means of making alterations in design which will allow for greater capacity 
and flexibility in cargo carrying capacity; and to make other studies of design 
requirements in view of the competitive trade conditions under which vessels 
are now operating or under which they will be required to operate under 
changing commodity carriage; and to perform related work of a technical 
nature in which specialized training in ship design is essential.” 

With such submission the Maritime Commission also transmitted Form 875 
executed by Mr, John LD. Crosby whom it was proposed to assign to the position. 

This Form 875 showed that Mr, Crosby was born February 5, 1909; that he 
received his bachelor’s degree in chemical engineering in 1932, and his master’s 
degree in engineering in 1934, and had had experience as a drug store clerk, 
on telephone assembly, Western Electric Company, both these positions being 
during summer vacations; as Chemical Analyst for 7 months with the Mon- 
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santo Chemical Company, and as an industrial engineer with the EB. I. Dupont 
Company, Arlington, N. J., for 34% years beginning with June, 1934. He de- 
scribed this experience in his Form 375 as “dealing with flow of material. Sav- 
ings obtained by discarding obsolete equipment or replacing by new. Transfer 
equipment, cranes, etc. Substitution of more efficient equipment. A study of 
cargo storage.” 

The Commission on January 14, 1938, advised the Maritime Commission that 
it regarded the position described as falling within the exemption of 12 positions 
of naval architect authorized by Section 201 (e) of the Merchant Marine Act 
of 1936 but stated that Mr. Crosby’s form 375 showed no training or experience 
in naval architecture. 

Under date of January 26, 1938, the Maritime Commission transmitted an 
additional form 375 from Mr. Crosby with more detailed information which, 
however, showed only a month of experience under a consulting naval architect 
in New York involving analysis of cargo stowage and handling facilities’ on 
certain steamship lines. The further statement was made that private 
tuition in ship design had been supplemented by ship inspection and trial trip 
observation. It is not a matter of record in the file but it is understood that 
Mr. Crosby's father is a naval architect employed under the Navy Department 
and that the two naval officers who are members of the Maritime Commission 
are acquainted with Mr. Crosby's father in his official work for the Navy 
Department. It is further understood that this private tuition in ship design 
from a practising naval architect was given by Mr. Crosby’s father. 

Under date of February 3 the Commission again advised the Maritime Com- 
mission that it could not agree that Mr. Crosby possessed the qualifications 
requisite for the performance of the duties of the position the Civil Service 
Commission had agreed were those of the exempt position of naval architect; 
and transmitted to the Maritime Commission copy of announcement of examina- 
tion held last year for positions of assistant naval architect at $2,600 per annum 
showing the standard qualifications for this class of position established in ac- 
cordance with the general provisions of the Classification Act of 1923, as amended. 

The Maritime Commission has now advised the Civil Service Commission by its 
letter of February 12, 1938, that it will continue Mr. Crosby on its pay roll because 
of the statement appearing in the Comptroller General's decisions cited therein 
that although the Civil Service Commission has final determination as to whether 
a position may be placed in the exempt class at any time the administrative 
officer is to determine the qualifications of the person appointed to the position. 

The Civil Service Commission raises no question as to the line of demarkation 
stated by the Maritime Commission as expressed in decisions of the Comptroller 
General; but it notes particularly that in these decisions the Comptroller Gen- 
eral has pointed out that final determination in any case rests with the General 
Accounting Office. In this connection the following quotation of the syllabus 
to the decision of September 15, 1936, appearing on page 250 of volume 16, 
Decisions of the Acting Comptroller General of the United States is given: 

“The matter as to whether persons employed by the Rural Electrification 
Administration may be appointed as ‘experts’ under the provisions of section 
11 of the Rural Electrification Act of 1936, 49 Stat. 1366, is for consideration 
by the Civil Service Commission before presentation to the General Accounting 
Office for final determination.” 

Exceptions to general procedure are to be strictly construed; and it is 
accordingly the view of the Commission that when it decides, in accordance 
with decisions of the Comptroller General, that a particular position is properly 
in the class of positions excepted from competition, it necessarily follows, in 
accordance with the same decisions of the Comptroller General, that the 
appointing officer must select for appointment to that excepted position a person 
fully qualified immediately to perform all the duties of the position with only 
general instruction in the procedure and practices of the establishment in which 
he is being employed. Unless it appears in the submission of the case that a 
person is thus qualified it is believed to be the duty of the Commission to refer 
the case to the Comptroller General for final determination. 

On the general matter the Commission wishes to state that it has called for 
form 875 executed by the appointee or the proposed appointee in every case 
where the Commission agrees that any position is in the exempt class, the form 
being desired for record purposes and for transmission to your office in event 
that the Civil Service Commission is not satisfied that the person can perform 
the duties of the specific position exempted. This is believed to be the fact in 
the case of Mr. Crosby, and the Commission accordingly transmits the file to 
your office for final determination. 





ee 


3 
} 
’ 
L 
- 
. 
8 
e 
n 
r 
e 
5 
i 
" 
l 
- 
, 


wae} 


er ee NT FV ers we oS 


wree ore te se 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 799 


The United States Civil Service Commission was advised February 
12, 1938, by the United States Maritime Commission as follows: 


Receipt is acknowledged of your letter of February 3, 1988, relative to the 
appointment of John D. Crosby to the position of Naval Architect. 

The particular field of naval architect in which Mr. Crosby’s services have 
been and will be utilized concerns, to a great extent, design studies of the cost 
of operation of cargo, passenger, and other types of vessels, with particular 
relation of proper design characteristics to industrial operation. Also, the 
studies of the cubic required for stowage of all types of cargo carried and the 
economical means for the handling of same. Mr. Crosby’s experience in the 
Industrial Engineering Division of the E. I. Dupont Company, and the work 
which he performed for Mr. George G. Sharp, consulting naval architect of 
New York City, together with his other training and experience, made him, 
in the opinion of the Maritime Commission, well fitted for the discharge of the 
duties to which he would be assigned. 

It should be pointed out, furthermore, that there are no exaet standards 
among the shipping industry as to what combination of education and experi- 
ence constitutes a “naval architect.” There are only a very small number of 
colleges now granting degrees in Naval Architecture. Becoming a naval archi- 
tect is largely a matter of being recognized as such by the trade as a result 
of demonstrated performance. I might add that two outstanding naval archi- 
tects recommended Mr. Crosby’s appointment and vouched for his qualifica- 
tions, and the work which he has performed since his appointment has 
demonstrated his fitness for the position. 

With due deference to the views of your office, it is considered that the 
question of Mr. Crosby’s qualifications is for the determination of the Mari- 
time Commission. In this regard, your attention is invited to the decision of 
the Acting Comptroller General of the United States, reported 16 Comp. Gen. 
703 and to his decision of January 3, 1988 (A-090883). 

Under the circumstances the Maritime Commission regrets that it is unable 
to agree with your findings in Mr. Crosby’s case and feels that it is acting 
within the intent and purpose of the Merchant Marine Act of 1936 in employing 
Mr. Crosby and continuing him on this payroll. 


Section 201 (e) of the Merchant Marine Act of 1936, approved 
June 29, 1936, 49 Stat. 1986, provides in part as follows: 

Without regard to the civil-service laws or the Classification Act of 1923, as 
amended, the Commission may appoint and prescribe the duties and fix the 
salaries of a secretary, a director for each of not to exceed five divisions, a gen- 
eral counsel, a clerk to each member of the Commission, and not more than three 
assistants, not more than a total of twelve each of naval architects, special 
experts, attorneys, and examiners and not more than two inspectors at each 
shipyard at which vessels are being constructed by it or under its supervision. 
No employee so appointed may receive an annual salary at a rate in excess 
of that provided under the Classification Act of 1923, as amended. * * 


Within the limitation of a total of 12, naval architects are excepted 
both from the civil-service law and the Classification Act of 1923, as 
amended, except that the salary paid persons occupying such excepted 
positions may not exceed the rates provided under the Classification 
Act, as amended. 

It is understood from the file presented to this Office for considera- 
tion that the position of naval architect occupied by John D. Crosby 
is within the 12 positions exempted from said statutes, that there is 
no controversy regarding the duties required to be performed in this 
excepted position nor regarding application of the Classification Act 
of 1923, as amended, nor as to the legality of the salary rate of 
$2,600 per annum fixed for the position. Hence, the only controversy 
in the matter between the United States Civil Service Commission and 
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the United States Maritime Commission apparently being as to 
whether John D. Crosby possesses the qualifications necessary to 
enable him to perform the duties of this excepted position. 

Your letter cites the decision of September 15, 1936, 16 Comp. Gen. 
250, as the basis for requesting this Office to pass on the qualifications 
of John D. Crosby to occupy this position and thus to settle the contro- 
versy. The United States Maritime Commission has cited decisions 
of January 29, 1937, 16 Comp. Gen. 703, and January 3, 1938, 17 Comp. 
Gen. 587, as the basis for its contention that the question as to Mr. 
Crosby’s qualification is a matter for final determination by the 
Maritime Commission, 

In the decision of January 29, 1937, which was addressed to you, 
there was considered a question stated as follows: 


8. Does your decision of September 15, 1936, 16 Comp. Gen. 250, apply in both 
of the following types of cases: (a) Where “experts” may be appointed without 
regard to the Civil Service Act and rules, and compensated without regard to 
the Classification Act of 1923, as amended; and (b) where “experts” may be 
appointed without regard to the Civil Service Act and rules but shall be 
compensated in accordance with the Classification Act of 1923, as amended? 

There appears to be some doubt as to whether the Commission has a definite 
authority and responsibility when “expert” positions are excepted from the 
Civil Service Act only and not from the Classification Act, as in the case of the 
Federal Trade Commission, the Tariff Commission, and the Social Security Board. 
It is important to know whether in such cases the Commission’s authority 
depends upon the possibility of arriving at administrative agreements with 
the departments, or whether it is derived from law. 

The Commission believes that this question should be answered in the affirma- 
tive. The following description of the authority of the Commission is suggested 
for consideration: That of determining, subject to submission for the review of 
the general law officers of the Government (1) whether a given position or class 
of positions is (a) within the purview of the Olassification Act of 1923, as 
amended, salaries of incumbents to be fixed accordingly, or (b) within the 
purview of an excepting “expert” clause, salaries of incumbents to be fixed at 
the discretion of administrative officers; and (2) whether a given position or 
_ Class of positions is (a) within the purview of the Civil Service Act and rules, 
incumbents to be appointed in accordance therewith, or (b) within the purview 
of an excepting “expert” clause, incumbents to- be selected and appointed at 
the discretion of appointing officers. 


In deciding that question it was said: 


Referring to question 3, as above stated this Office is concerned primarily 
with the determination as to whether the salaries paid are in compliance with 
the Classification Act as amended. However, the decision cited in question 3 
should be of assistance to the Commission in considering both types of cases 
described. Referring to your comments following the statement of question 3, 
it is the view of this Office that when the administrative office and the Com- 
mission cannot agree, the determination of the Commission as to whether the 
duties of a position or class of positions do or do not require the services of 
experts should prevail. But when the Commission determines that the duties 
of a position require it to be filled by an expert, it then becomes the duty and 
responsibility of the administrative office to select a person having the qualifi- 
cations necessary to fill the position, and, when the employment of experts is 
excepted from the terms of the Classification Act as amended, also, to fix the 
salary of the employee so selected. 


The decision of January 3, 1938, applied these rules to all classes 


of positions specifically excepted by statute from the civil-service 
laws and/or the Classification Act. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 801 


It is believed the United States Maritime Commission has the 
proper conception of the effect of the decisions of this Office on 
the matter here involved. As no question regarding the legality of 
the compensation rate fixed for this position is involved in this case, 
but only the qualifications of the person appointed to occupy the 
position, under the rules stated in the above quoted decision, the 
action of the United States Maritime Commission in appointing Mr. 
Crosby is not subject to review or revision by this office. That is to 
say, there is no legal basis on which this Office may question in the 
audit of accounts otherwise proper salary payments to Mr. Crosby 
solely because the United States Civil Service Commission does not 
agree with the United States Maritime Commission as to the quali- 
fications of Mr. Crosby. 


(A-92786) 


BONDS—INDEMNITY—CLAIMS BY STATES FOR PROCEEDS OF CHECKS 
OR WARRANTS COVERED INTO OUTSTANDING LIABILITIES 


Claims by or on behalf of a State, for the proceeds of lost checks or warrants 
which have been covered into outstanding liabilities need no longer be 
supported by bonds to indemnify the United States against loss, section 
3646, Revised Statutes, on which the requirement for bond was previously 
based having been amended by section 9 of the Government Losses in 
Shipment Act of July 8, 1937, so as no longer for application to checks 
in outstanding liabilities. 


Decision by Acting Comptroller General Elliott, April 1, 1938: 

There is before this office for settlement the claim of the State of 
Utah for 5 percent of the net proceeds from the sale of public land 
within that State from July 1, 1915, to June 30, 1916, represented 
by warrant No, 7189, dated February 8, 1917, which issued pursuant 
to certificate of settlement No. 48267, dated January 31, 1917, in the 
amount of $5,201.32. The State alleges nonreceipt of the warrant 
and the records of this office disclose that it is outstanding and un- 
paid and was covered into outstanding liabilities, as required by 
section 306 of the Revised Statutes. 

In response to a request for a bond of indemnity, there was re- 
ceived from the State Land Office of Utah a letter addressed to the 
Honorable Abe Murdock, Member of Congress, under date of October 
28, 1937, as follows: 

I am enclosing herewith copy of a letter from the General Accounting Office 
in Washington referring to unpaid claim due the State of Utah under the 
law permitting five percent of the net proceeds of the sale of public lands 
to go to the State. 

Upon receipt of this letter, which you note requests a bond, we took the 
matter up with the Attorney General’s Office, who have urged the Department 


to waive its demand for indemnity bond for the reason that the State of Utah 
is the party at interest and would naturally be bound to tndemnify any loss. 
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Correspondence seems to indicate that the Department is not willing to waive 
the giving of a bond and are insisting upon a personal surety bond to be 
executed by the executive secretary of the State land board as principal and 
two other persons as sureties in the penal sum of $5,725.00. We are not willing 
nor able to comply with this request and are wondering, therefore, if you could 
not prevail upon the Division of Accounts to waive this requirement, or at 
least modify it so that the State might receive the monies due. 

We will very much appreciate your cooperation in this matter. 


Very truly yours, 
oi (S.) Gero. A. FisHer, 
Ezvecutive Secretary. 
In 8 Comp. Gen. 477, it was stated: 


When the check is lost or the presentation otherwise is impossible, no remedy 
is provided under section 308, and in such cases it has been held that the 
matter should be treated the same as any other case of a check lost, stolen, 
or destroyed, and payment made only after execution of a surety bond to 
indemnify the United States, as provided by section 3648 [3646], Revised Stat- 
utes, and regulations made in pursuance thereof, decision January 2, 1926 
(A-11066), except in unusual cases in which the nonproduction of a Treasury 
draft is sufficiently accounted for by proof that it was stolen and has not been 
heard of for a number of years, in which event payment may be made under 
section 808 without bond of indemnity. Wayne v. United States, 26 Ct. Cls. 274. 


This requirement was held applicable to checks or warrants issued 
to State officials. A-49426, July 12, 1933. Heretofore special acts 
have been passed to authorize duplicate checks in such cases, as for 
example—act of June 15, 1926, 44 Stat. 750. 

As indicated above, the requirement of a bond in such cases was 
based upon the provisions of section 3646, Revised Statutes. How- 
ever, said section of the Revised Statutes has been amended by sec- 
tion 9 of the Government Losses in Shipment Act, approved July 
8, 1937, 50 Stat. 482, to read as follows: 


(a) Except as hereinafter provided, whenever it is clearly proved to the 
satisfaction of the Secretary of the Treasury that any original check of the 
United States is lost, stolen, or wholly or partly destroyed, or is so mutilated 
or defaced as to impair its value to its owner or holder, persons authorized to 
issue such checks on behalf of the United States are authorized, before the close 
of the fiscal year following the fiscal year in which the original check was issued, 
to issue to the owner or holder thereof a substitute, marked “duplicate” and 
showing the number, date, and payee of the original check, upon the receipt and 
approval by the Secretary of the Treasury of a bond, to indemnify the United 
States, in such form and amount and with such surety, sureties, or security as 
the Secretary of the Treasury shall require; but no such substitute shall be pay- 
able if the original check shall first have been paid: Provided, however, That the 
authority herein conferred to issue substitute checks may, in the case of checks 
issued on account of public-debt obligations and transactions regarding the 
administration of banking and currency laws, be issued without limitation of 
time. 

(b) A bond of indemnity shall not be required under subsection (a) of this 
section in any of the following classes of cases except as hereinafter provided: 
(1) If the Secretary of the Treasury is satisfied that the loss, theft, destruction, 
mutilation, or defacement, as the case may be, occurred without fault of the 
owner or holder and while the check was in the custody or control of the United 
States (not including the Postal Service when acting solely in its capacity as 
the public carrier of the mails), or of a person thereunto duly authorized as 
lawful agent of the United States, or while it was in the course of shipment 
effected pursuant to and in accordance with the regulations issued under the 
provisions of the Government Losses in Shipment Act; (2) if substantially the 
entire check is presented and surrendered by the owner or holder and the Secre- 
tary of the Treasury is satisfied as to the identity of the check presented and 
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that any missing portions are not sufficient to form the basis of a valid claim 
against the United States; (3) if the Secretary of the Treasury is satisfied that 
the original check is not negotiable and cannot be made the basis of a valid 
claim against the United States; (4) if the amount of the check is less than $50 
and the Secretary of the Treasury is satisfied that the giving of a bond of indem- 
nity would be an undue hardship to the owner or holder; (5) if the owner or 
holder is a State or political subdivision thereof, a corporation the whole of 
whose capital is owned by the United States, a foreign government, or a Federal 
Reserve Bank: Provided, however, That in any of the foregoing classes of cases 
the Secretary of the Treasury may require a bond of indemnity if he deems it 
essential to the public interest. 

(c) The Secretary of the Treasury shall have the power to make such rules 
and regulations as he may deem necessary for the administration of the pro- 
visions of this section. 

As section 3646, Revised Statutes, as amended, is by its terms now 
applicable only to checks “before the close of the fiscal year follow- 
ing the fiscal year in which the original check was issued,” it has 
no application to checks which have been covered into outstanding 
liabilities pursuant to section 21 of the Permanent Appropriation 
Repeal Act, approved June 26, 1934, 48 Stat. 1235, which supersedes 
306 of the Revised Statutes. 

Accordingly, in the settlement by this office of claims for the pro- 
ceeds of checks or warrants which have been covered into out- 
standing liabilities and reported as lost or destroyed, the question of 
whether a bond of indemnity shall be required rests not upon the 
requirements of section 3646, Revised Statutes, as formerly, but 
upon the determination by this office of the necessity of such a bond 
to protect the interest of the Government against duplicate claims 
accompanied by the original checks or warrants. 

As checks or warrants drawn to the order of a State could only 
be negotiated by endorsement of a proper State official and generally 
only for the purpose of collection through banking facilities, the 
possibility of the presentation of a duplicate claim by a State or 
by a bona fide holder as transferee of a State are too remote to 
warrant serious consideration. In view thereof no bond of indem- 
nity will hereafter be required in support of claims for the proceeds 
of lost checks or warrants which have been covered into outstanding 
liabilities when presented by or in behalf of a State. 

Accordingly, there is certified as due the State of Utah $5,201.32, 
payable from the account “outstanding liabilities.” 


(A-93091) 


REAL ESTATE—TRANSFER OF LAND BY “DEED”—AGRICULTURAL AD- 
JUSTMENT WHEAT CONTRACT PAYMENTS 


“Deed” is a technical term and, in the absence of descriptive or qualifying 
words, when used in connection with a transfer of realty, generally may 
be accepted as evidence of a voluntary conveyance of an estate not less 
than a freehold. 
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Where payment under A. A. A. wheat allotment contract was made to transferee 
of land in accordance with notice of change of ownership, indicating 
voluntary transfer of the property, filed with the administrative office as 
evidence in determining to whom subsequent payments should be made, 
and reciting that the transferee had become the owner by virtue of a 
deed, payment may not also be made to the transferor on the basis that 
the deed referred to in the notice of transfer was a quitclaim deed waiving 
right of redemption after foreclosure sale, notwithstanding administrative 
regulations provide for payments to the transferor under a transfer by 
operation of law without the volition of the transferor, the alleged erro- 
neous payments to the transferee, if erroneous, having been induced by 
the act of negligence of the transferor. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 1, 
1938: 

There was submitted to this office for audit in advance of payment 
voucher No. 49-096-252-2-34-GX-74, Katherine B. Murphy, cover- 
ing payments claimed under provisions of the Supplemental Appro- 
priation Act of February 11, 1936, 49 Stat. 1116, for obligations aris- 
ing in connection with 1933-35 wheat allotment contract No. 49-096- 
350. 

The contract involved was signed by Katherine B. Murphy as 
landlord and upon submission of proof of compliance the first and 
second 1933 landlord’s payments and the first 1934 landlord’s pay- 
ment were paid to her. Form W-54, 1935 certificate of compliance, 
indicates that Ira E. Swain was the 1935 landlord and Katherine B. 
Murphy was the 1934 landlord. Accompanying Form W-54 was a 
change in legal status form showing a transfer of the ownership 
of the farm covered by the contract from Katherine B. Murphy to 
Ira E. Swain by virtue of a deed dated July 30, 1934. The circum- 
stances of the transaction were not shown and the evidence of trans- 
fer indicated voluntary action. The notice of transfer dated Novem- 
ber 9, 1934, bears the signature of Katherine B. Murphy. Based 
upon this information the landlord’s second 1934 and all 1935 pay- 
ments were paid to the transferee, Ira E. Swain. 

Evidence now in the file indicates that the deed referred to in the 
notice of transfer of ownership was a quitclaim deed waiving right 
of redemption after a sheriff’s sale and while the execution of the 
quitclaim deed relinquishing title and all beneficial interest in the 
property was a voluntary act, the transfer of ownership, strictly 
speaking, was the result of the sheriff’s sale. Apparently, this evi- 
dence was received after payments were made to Ira E. Swain. The 
Agricultural Adjustment Administration has recommended that the 
second 1934 landlord’s payment be paid to Katherine B. Murphy, the 
prior payment thereof to Ira E. Swain notwithstanding. 

If the transfer of ownership was voluntary, the payment to the 
transferee was proper and should not be disturbed. If the transfer 
of ownership was brought about by operation of law without the 
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volition of the transferor, Mrs. Murphy, the payment of the second 
1934 landlord’s payment to the transferee was erroneous and Mrs. 
Murphy would appear entitled thereto unless she is estopped by some 
action of her own from asserting claim therefor. Memorandum for 
the acting administrator approved by you June 4, 1936. 

It appears that sheriff’s sale was made on April 23, 1934, and the 
court fixed the period of redemption at 18 months. If no other ac- 
tion had been taken, the mortgagor, Mrs. Murphy, would have been 
entitled to receive all landlord payments for the year 1934. Section 
509, wheat regulations, series 2, revision 1, June 30, 1934. However, 
that is not the case here. The parties by their own volition took 
action which completed transfer of ownership without awaiting con- 
summation thereof by process of law. Payment to transferee, Ira E. 
Swain, was based upon information contained in the notice of change 
in ownership. This notice recited that Ira E. Swain had become the 
owner of the lands covered by the contract by virtue of a deed dated 
July 30, 1934. “Deed” is a technical term, and in the absence of 
descriptive or qualifying words, when used in connection with a 
transfer of realty, generally may be accepted as evidence of a volun- 
tary conveyance of an estate not less than a freehold. The notice 
of November 9, 1934, reciting that Ira E. Swain had become the owner 
of the farm by virtue of a deed was signed by Katherine B. Murphy 
as well as by said Swain and was filed with the Agricultural Adjust- 
ment Administration as evidence for use in deciding to whom pay- 
ments should be made thereafter. Based upon that evidence, the 
second 1934 payment was made to said Swain. Payment to Mrs. 
Murphy would result in a duplicate charge against the appropriation 
and should not be made unless the payment to Mr. Swain clearly was 
erroneous and was not in any way caused or induced by any act or 
negligence on the part of Mrs. Murphy. See 16 Comp. Gen. 837. 

Upon the facts as they appear of record, it would appear that the 
Agricultural Adjustment Administration was justified in making 
payment to Ira E. Swain. If there was negligence, the action of 
Mrs, Murphy was a contributory factor therein, and while, under 
regulations approved by you, except for her voluntary action she 
would have been entitled to receive the second 1934 landlord’s pay- 
ment, the appropriation is not available to make payment to her after 
she had joined with her successor in ownership in furnishing evidence 
which enabled him to obtain said payment. Under the circumstances 
the voucher will be returned through regular channels without certi- 
fication for payment. 
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(A-93663) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—-VOLUNTARY 
AND INVOLUNTARY SEPARATIONS FROM SERVICE 


Where an employee was suspended from duty and pay pending investigation 
of charges and it is decided to accept his resignation without prejudice, 
his separation is voluntary and section 7 of the Uniform Annual Leave 
Regulations, effective January 1, 1938, being applicable, his resignation may 
be accepted effective at the expiration of his accrued annual leave dating 
from the time of his Suspension. 

In view of the provisions of section 8 of the Uniform Annual Leave Regulations, 
effective January 1, 1938, an employee who has been suspended from duty 
and pay may, within the discretion of the administrative office concerned, 
be restored to a pay status prior to his discharge for cause due to his own 
misconduct, for the sole purpose of granting all or any part of his accumn- 
lated leave and current accrued leave, and the rule announced in 16 Comp. 
Gen. 212, need no longer be followed in such cases. 


Acting Comptroller General Elliott to the Secretary of the Interior, April 
2, 1938: 


Your letter of March 22, 1938, is as follows: 


I am submitting to you for decision the question of whether accrued annual 
leave may be allowed to John C. Fales, whose resignation as an assistant 
engineer, Division of Grazing, Reno, Nevada, I am accepting without prejudice, 
after his suspension from duty and pay and the preferring of charges. 

On January 28, 1938, I issued an order suspending Mr. Fales from duty and 
pay, effective upon receipt of notice, pending his reply to charges. I did this 
upon the recommendation of the director of the Division of Grazing, reading as 
follows: 

“In view of the evidence, uncovered by a recent investigation by the Depart- 
ment, showing inefficiency in Mr. Fales’ duties and personal conduct prejudicial 
to the best interests of the Government, and because his continuance in a 
responsible supervisory capacity can substantially affect the quality and char- 
acter of our work projects and result in a loss thereby to the Government, it is 
recommended that he be suspended from duty and pay, effective upon receipt 
of notice until the case is adjudicated to determine his future status.” 

On January 31 the director of the Division of Grazing preferred the charges 
against him involving four counts, which letter was delivered to Mr. Fales 
at 1 p. m., February 3, 1938. The suspension became effective simultaneously. 
I attach a copy of the letter of charges. 

Mr. Fales was given an opportunity to answer in writing, which he did, at 
the same time submitting his resignation. During the consideration of his case 
he also came to Washington, had conferences with several members of the 
staff, and made a supplemental written statement. After a review of all the 
papers, including his reply, it was determined that the charges in counts two 
to four, inclusive, were not sufficiently substantiated to warrant any adverse 
action, and that the case against Mr. Fales was reduced substantially to the 
first charge, involving indiscreet personal conduct. 

Mr. Fales has served with the Division of Grazing for almost three years in 
an engineering capacity. His record otherwise has been good and he has per- 
formed his duties satisfactorily. In view of this, | am accepting his resigna- 
tion without prejudice. I further desire to allow him the annual leave which 
has accrued to his credit during his period of service and which is unused. 
This amounts to approximately 50 days. But I find an obstacle in your decisions 
of September 2, 1986 (16 Comp. Gen. 212) and August 30, 1937 (17 Comp. Gen, 
1998). In a decision of August 1, 1936 (16 Comp. Gen. 105), it was stated that 
there is nothing in the present leave act expressly or impliedly denying accrued 
leave to employees discharged for cause due to misconduct, and that it would 
appear to be optional with the head of the estnblishment whether in such 
eases the discharge be made effective immediately or at the expiration of 
acerued leave. The later decisions cited above. which hold, in effect, that while 
an employee separated for cause may be granted accrued leave with pay it 
must be granted before the date of suspension, qualify this ruling, however. 
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I will say here that my administrative policy is against allowing any accrued 
leave to employees who are dismissed for cause involving grave misconduct or 
irregularities, but there are border-line cases where no great harm has been 
done the Government but where the particular circumstances are such that the 
retention of the employee may be inadvisable. Suspension from duty and pay 
is usually resorted to out of an abundance of caution, to protect the Govern- 
ment until the truth or falsity of the charges may be determined; and I cannot 
help but feel that if by the exercise of this precaution the head of the depart- 
ment loses the right to exercise his discretion in the granting of accrued leave, 
the ruling is unsound. It will probably be a deterrent in making suspensions. 
It is true that the Comptroller General’s decisions permit the accrued leave to 
be granted before suspension, but this is unworkable in that an employee cannot 
be placed on annual leave involuntarily, nor would the purpose of the suspension 
from duty and pay be accomplished by so doing. 

Reverting to the specific case of Mr. Fales, you will note that the suspension 
was made to protect the Government against any action that might substan- 
tially affect the quality and character of the work projects and thereby result 
in a loss to the Government. The charge sustained against him involved only 
his personal conduct. Ordinarily, where indiscreet personal conduct is involved 
and it does not affect directly the current performance of duty, suspension would 
not be resorted to and the employee would remain on duty until his reply to 
the charges had been considered. In Mr. Fales’ case, I feel that the denial of 
his accrued leave would be an injustice to him in view of his work record. 

I will appreciate a ruling as to whether, in the circumstances outlined, I may 
accept Mr. Fales’ resignation to be effective at the expiration of his accrued 
annual leave, dating from the time of his suspension. I will appreciate also 
your comment on the general application of the decisions to which I have made 


reference. 

The last sentence of section 8 of the Uniform Annual Leave Regu- 
lations, effective January 1, 1938, Executive Order No. 7845, dated 
March 21, 1938, provides as follows: 


* * * The date of discharge of an employee separated from the service 


for cause due to his own misconduct may, within the discretion of the admin- 
istrative office concerned, be fixed so as to permit the allowance of all or any 
part of accumulated leave and current accrued leave. 

This rule is in accord with a statement in the decision of this 
office of August 1, 1936, 16 Comp. Gen. 105, cited by you. 

In decision of September 2, 1936, 16 Comp. Gen. 212, 214, also 
cited by you, it was held: 

An employee may be granted accrued leave with pay to be taken prior 
to the effective date of a dismissal for cause but, since a suspension without 
pay is equivalent to a temporary separation from the service, a permanent 
separation following such a temporary separation may not be made effective 
at the expiration of a leave of absence granted while the employee is in a 
status of suspension without pay. If leave is to be granted in such 8 case, it 
must be granted before the suspension rather than after. * * 

In the case of Mr. Fales presented in your letter this rule would 
not be for application for the reason that it is not proposed to sepa- 
rate him from the service for cause but to accept his resignation with- 
out prejudice, notwithstanding the suspension without pay. Hence 
his separation is to be voluntary rather than involuntary and there 
would be for application the rule stated in section 7 of the new an- 
nual leave regulations providing as follows: 

An employee voluntarily separated from the service without prejudice during 
any calendar year shall be entitled to all of his accumulated leave plus his 


current accrued leave to and including the date of separation. 
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Referring to your last paragraph, Mr. Fales’ resignation may be 
accepted effective at the expiration of his accrued annual leave dat- 
ing from the time of his suspension. 

As the new annual leave regulations specifically provide that the 
discharge of an employee separated from the service for cause due 
to his own misconduct may, within the discretion of the administra- 
tive office concerned, be fixed so as to permit the allowance of all 
or any part of accumulated leave and current accrued leave, the rule 
hereinbefore quoted from 16 Comp. Gen. 212 will not hereafter be 
regarded as controlling. That is to say, in such cases the employee 
may, within the discretion of the administrative office concerned, 
be restored to a pay status after a period of suspension without pay but 
prior to final separation, for the sole purpose of granting all or any 
part of accumulated leave and current accrued leave, the date of 
final discharge to be fixed accordingly. 


(A-92049) 


CHECKS—FORGERIES—LIABILITY OF INDORSER AND TREASURER OF 
UNITED STATES—LACHES AND INABILITY OF RECOVERY 


Where payee’s endorsements on Government checks were clearly forgeries— 
checks having been issued after payee’s death—the question whether an 
endorsing bank may successfully defend against reclamation proceedings 
upon the ground of delay in receipt of notice of the forgery should remain 
for judicial decision, if necessary, and abandonment of the reclamation 
proceedings in such case is not authorized. 

In a clear case of forgery of payee’s endorsement on a Government check, 
any inability to effect recovery from an endorsing bank can in nowise be 
controlling upon the responsibility of the Treasurer of the United States 
for having paid the check upon the forged endorsement. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
April 4, 1938: 


Your letter of December 1, 1937, AWS-C, is as follows: 


Reference is made to the following checks in favor of Alphonza C. Douglas: 


Symbol | Date paid 


. H. Barraclough 
. H. Barraclough 


Under date of September 7, 1987, you transmitted the checks and file per- 
taining thereto to this office with advice that the Treasurer’s account was 
charged with the amounts of the checks, since the items were issued and nego- 
tiated subsequent to the payee’s death. Refund was requested on September 14. 

Attention is invited to a photostatic copy of a letter dated November 8 from 
the Massachusetts Bonding and Insurance Company, bonding company for The 
National Rockland Bank of Boston, denying liability and citing various cases 
in support of their opinion. 

In view of the above, the checks and file are returned herewith with the 
request that this office be advised whether reclamation should be insisted upon, 
in view of the enclosed letter of February 9, 1987, from the Veterans’ Adminis- 
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tration indicating that it had notice of the payee’s death on February 23, 1928, 
but had taken no action toward reclamation until February 9, 1937. 

The subject checks were issued to the payee, a World War veteran, 
in payment of disability compensation for the months of July and 
August 1927. The record shows, however, that the payee died on 
June 30, 1927, and hence the said checks could not have been negoti- 
ated upon the payee’s endorsement, he being deceased. The file con- 
tains some evidence tending to show that the checks were negotiated 
by some member or members of the payee’s family but there has been 
no definite finding as to who is responsible for the endorsement of 
the payee’s name on the checks. 

It appears from the photostatic copy of letter from the bonding 
and insurance company referred to by you, that reclamation proceed- 
ings on the involved checks are being resisted upon the ground that 
request for refund was delayed until 10 years after notice of the 
payee’s death was furnished to the Government. 

There is noted the statement in the concluding paragraph of your 
letter regarding the apparent date of notice by the Veterans’ Admin- 
istration of the payee’s death. The cited letter from the Veterans’ 
Administration does not show specifically the date of receipt of such 
notice—said letter merely stating in pertinent part that: “Refund 
of the total amount of the two checks was requested under dates of 
February 23, 1928, April 13, 1928, and December 4, 1936.” It would 
appear from the photostatic copy of the death certificate with the 
reclamation file that notice in the Veterans’ Administration of the 
veteran’s death was August 25, 1927—that being the date shown on 
the receipt stamp appearing on the certificate. However, the matter 
of the forged endorsements in respect of the involved checks was not 
reported to this office for appropriate action until on or about Febru- 
ary 19, 1937, by letter from the Chief Disbursing Officer, Division of 
Disbursement, Treasury Department. 

There is no question about the matter of forgery of the payee’s 
endorsement on the subject checks. With respect to the right of the 
United States to recover money paid on a check upon the basis of a 
forged endorsement the United States Supreme Court, in United 
States v. National Exchange Bank, 214 U. S. 302, stated at page 320, 
that : 

Under these conditions the warranty of genuineness implied by the presenta- 
tion and collection of the checks bearing the forged endorsement having been 
broken at the time the checks were cashed by the United States, and the cause 
of action having therefore then accrued, the right to sue to recover back from 
the Exchange Bank was not conditioned upon either demand or the giving of 


notice of the discovery of facts which by the operation of the legal warranty 
were presumably within the knowledge of the defendant. 


This office has carefully considered the authorities relied upon by 
the endorsing bank in denying liability on the checks upon the 
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ground of laches, namely, United States vy. Clinton National Bank, 
28 Fed. Rep. 357; Ladd & Tilton Bank v. United States, 30 Fed. (2d) 
334; United States v. Barker, 12 Wheaton 559; The Bank of the 
United States v. The United States, 2 Howard 711; and The United 
States vy. The Bank of the Metropolis, 15 Peters 377. However, 
ordinarily laches is not imputable to the Government—see 39 Fed. 
Rep. 259, affirmed 64 Fed. Rep. 703, 14 Comp. Gen. 221—and in this 
case notwithstanding there may have been delay on the part of the 
Government in the institution of reclamation proceedings, in view of 
what is said in the National Exchange Bank case, supra, this office 
will not undertake to decide whether the endorsing bank in this case 
may successfully defend upon the ground of delay in receipt of notice 
of forgery, as asserted, but permit it to remain for judicial decision if 
necessary. 

But aside from any defense which the endorsing bank may assert, 
the case here, involving a clear case of forgery, any inability to 
effect recovery from the endorsing bank can in nowise be controlling 
upon the responsibility of the Treasurer of the United States for 
having paid the checks here involved upon forged endorsements of 
the payee’s name. Therefore, under the facts as presented by the 
record I have to advise that there is no authority of law to abandon 
reclamation proceedings on the subject checks, or to allow credit in 
the accounts of the Treasurer of the United States. 

All papers transmitted by your letter are returned herewith. 


(A-93436) 


PAY AND ALLOWANCES—OFFICERS’ RESERVE CORPS—HOSPITALIZA- 
TION AFTER RELIEF FROM ACTIVE DUTY—DETERMINATION AS TO 
DATE DISEASE WAS CONTRACTED 


A member of the Officers’ Reserve Corps who, after return to inactive status is 
hospitalized for disease incurred in line of duty not the result of his own 
misconduct, is entitled, within the limitations of the act of June 15, 1986, 
49 Stat. 1507, to the pay and allowances that he was “entitled to receive 
at the time such * * * disease was contracted,” but where the Army 
Board's determination as to the contracting of the disease in line of duty is 
based on the showing that the disease was contracted on or about the time 
the condition was first noticed by the officer, and there is no contemporaneous 
record as to the time of contraction, that time governs the pay and allow- 
ances to which entitled, and not some later time on or before relief from 
active duty when he was in receipt of pay and allowances of a higher rank 
and greater longevity. 


Acting Comptroller General Elliett to Captain E. F. Rea, United States Army, 
April 4, 1938: 
There has been received your letter of March 9, 1938, requesting de- 
cision whether you are authorized to pay Capt. Elmer L. Koup, 
Inf.-Res., United States Army, inactive status, the pay and allow- 
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ances of first lieutenant with over 3 years’ service, or the pay and 
allowances of captain with over 6 years’ service, for the period from 
February 1, 1938, to February 28, 1938, while hospitalized at Walter 
Reed General Hospital, on account of a disease determined to have 
been contracted in line of duty while on active duty. 

It appears this officer accepted appointment in the Officers’ Reserve 
Corps, as second lieutenant, May. 23, 1930, as first lieutenant June 15, 
1933, and as captain July 22, 1937. He has had active duty from 
February 8, 1931, to February 21, 1931, July 19, 1931, to August 1, 
1931, August 7, 1932, to August 20, 1932, and May 5, 1933, to Novem- 
ber 4, 1937. He completed 3 years’ service on October 22, 1934, and 
6 years’ service on October 22, 1937. 

Hospitalization was authorized by letter of January 18, 1938, from 
the Acting Assistant Adjutant General, Third Corps Area, by com- 
mand of the commanding general, as follows: 


1. In accordance with request contained in your letter of November 4, 1937, 
you are hereby authorized to report to the commanding officer, Walter Reed 
General Hospital, Washington, D. C., at your own expense, for observation and 
treatment of the alleged skin condition. 

2. In view of the fact that the board of officers convened in your case found 
the disease to have been contracted in line of duty while on active duty, and 
not due to your own misconduct, and these findings having been approved by 
the War Department, you will therefore be entitled to the pay and allowances 
you were receiving at the time the disease was incurred, while in hospital, but 
not for more than an aggregate of six months. Subsistence and travel to and 
from the hospital will be at your own expense. 

3. It is desired that you make report to this headquarters by indorsement 
hereon as to the date you will report to the commanding officer, Walter Reed 
General Hospital, for treatment as authorized above. 


A board convened November 13, 1937, at headquarters Southern 
District, C. C. C., Richmond, Va., made findings as follows: 


1. That Captain Elmer L. Koup, Inf-Res., contracted this disease in line of 
duty, while on active duty with the Civilian Conservation Corps, per paragraph 
4, Special Orders No. 102, Headquarters Third Corps Area, dated May 3, 1933. 
(See Exhibit “J”, attached.) 

2. That Captain Koup (then First Lieutenant) first noticed this skin con- 
dition while on duty at Fort George G. Meade, Maryland, during the period 
March 28, 1936, to June 1, 1936. 

3. That this disease was not caused by the use of alcoholic beverages or 
narcotics, nor was it the result of Captain Koup’s own misconduct. 

4. That Captain Koup did not apply for treatment except in an informal 
manner to Ist Lieut. Arthur H. Green, Med-Res., Camp Surgeon, 1370th Com: 
pany, C. C. C., Camp SCS-13-Va,, Crowe, Virginia, during the latter part of 
July 1937, until November 4, 1987. (See Exhibits “G” and “H,” attached.) 

5. That Captain Koup is suffering from a skin condition (probably tinea) 
involving the genitalia, buttocks, and scalp. (See par. 6, Exhibit “F,” attached.) 

6. That probable diagnosis, listed in paragraph 6, Exhibit “F,” has not been 
confirmed, 

7, That this skin condition is not noted on any physical examination reports 
prior to Captain Koup’s last examination of November 4, 1987. (See Exhibit 
“FB,” attached.) 

8. That Captain Koup is now on an inactive duty status having reverted 
on November 4, 1987, per paragraph 18, Special Orders No. 136, Headquarters 
Third Corps Area, dated June 7, 1987. (See Exhibit “X,” attached.) 
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These findings were approved December 18, 1937, by the com- 
manding officer, Southern District, C. C. C., and January 14, 1938, by 
order of the Secretary of War. 

The act of June 15, 1936, 49 Stat. 1507, provides: 

* * * members of the Officers’ Reserve Corps * * * who suffer injury 
or contract disease in line of duty while on active duty under proper orders 
in time of peace; * * * shall, under such regulations as the President 
may prescribe, be entitled, at Government expense, to such hospitalization, 
rehospitalization, medical and surgical care, in hospital and at their homes, 
as is necessary for the appropriate treatment, of such injury or disease, until 
the disability resulting from such injury or disease cannot be materially im- 
proved by further hospitalization or treatment, and during the period of such 
hospitalization or rehospitalization, but, not for more than an aggregate of 
six months after the termination of the prescribed tour of active duty or 
training in any case to the pay and allowances, whether in money or in kind, 
that they were entitled to receive at the time such injury was suffered or 


disease contracted, * * * 

It appears the disease was made a matter of record in connection 
with the physical examination at the time the officer reverted to 
inactive status, November 4, 1937, but no contemporaneous record 
was made of the onset of the condition complained of. The officer 
apparently stated that he first noticed this skin condition during 
the period March 28, 1936, to June 1, 1936, and, the determination 
that this disease was contracted in line of duty while on active duty, 
appears to be based on the showing that the disease was contracted 
on or about the time the condition for which he was hospitalized was 
first noticed. At that time the officer was serving as first lieutenant 
with over 3 years’ and less than 6 years’ service, under the terms of 
the statute payment is authorized of pay and allowances, whether 
in money or in kind, which he was entitled to receive at the time 
the disease was contracted. You are advised that, if otherwise cor- 
rect, payment is authorized on the voucher returned herewith, of 
pay and allowances to which entitled as first lieutenant while on duty 
at Fort George G. Meade, Md., during the period March 28, 1936, to 
June 1, 1936. See 16 Comp. Gen. 289. 


(A-93682) 


CLAIMS—VOID ASSIGNMENTS—COLLECTION OF PROCEEDS OF CHECK 
WHERE ASSIGNEE UNABLE TO LOCATE PAYEE 





An assignment of a claim against the United States executed before the check 
in payment thereof was issued, and otherwise not in accordance with the 
provisions of section 3477 of the Revised Statutes, is null and void, and 
imposes no duty on the United States to assist in collection on the check 
issued in favor of the Government creditor but mailed to the purported 
assignee as requested by the payee, appropriate court proceedings being 
available to effect collection if the payee cannot be located for the purpose 
of securing his endorsement on the check. 
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Acting Comptroller General Elliott to Babbitt Brothers Trading Co., April 
4, 1938: 

There was received your request of February 16, 1938, for review 
of settlement of February 4, 1938, which disallowed your claim for 
$212.88 under an assignment by E. B. Underwood of the amount 
due him under contract No, PB-DE-8, May 17, 1937, for covering 
steam pipes in the basement of the Winslow, Ariz., post office, be- 
cause the assignment was in contravention of section 3477 of the 
Revised Statutes. 

In the letter of February 16, 1938, it is stated: 


In support of our claim we enclose affidavit of C. V. Rhoton and W. L. 
Lindblom who witnessed the assignment of this claim to us by BE. B. Under- 
wood. This is in addition to the witness already’ mailed in with the original 


claim. 
In the belief that it would be of some help to you we have secured a copy of 


letter written by G. T. Stevens, Post Master, at Winslow, dated June 16th, 
1937, showing that the work had been accepted, and also in which he mentioned 
the assignment made us by E. B. Underwood, which is enclosed. 


It will be noted by reference to the statute, as quoted in the settle- 
ment certificate, that the assignment is absolutely null and void 
because it was made before the check was issued and was not prop- 
erly drawn or properly witnessed. Either of these three defects is 
sufficient to render the assignment null and void. The assignment 
was made on or before June 9, 1937, whereas the check was issued in 
favor of the assignor August 5, 1937, and sent to him in your care. 
The statute specifically provides that assignments of a claim against 
the United States, in order to be valid, “must recite the warrant 
[check] for payment, and must be acknowledged by the person mak- 
ing them, before an officer having authority to take acknowledg- 
ments of deeds, and shall be certified by the officer.” See in this 
connection National Bank of Commerce v. Downie, Trustee, 218 U. 8. 
345. See also 25 Comp. Dec. 701. 

In the present case the voucher on which the check was issued by 
the disbursing officer was certified by E. B. Underwood, the con- 
tractor, who rendered and performed the work for which the check 
was in payment, and at his request the check was sent to him in your 
care. That was in accordance with the established practice in such 
cases. That you understood, at time of taking the assignment, that 
the check could not be issued in your favor is evidenced by the fact 
that in your letter of June 9, 1937, to the postmaster at Winslow you 
stated that you would “secure Underwood’s endorsement and pay him 
the balance due him after deducting our material bill.” 

In view of the facts in this case, the terms of said section 3477, 
Revised Statutes, and the decisions of the courts with respect thereto, 
there may not be recognized by the United States the purported 
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assignment to you of the claim under contract No. PB-DE-8, dated 
May 17, 1937. The arrangement you made with Mr. Underwood 
cannot operate to impose any duty on the United States in the matter 
of assisting you to effect collection on the check which is returned 
herewith. It is for you to locate Mr. Underwood and secure his 
endorsement on the check. If you are unable to locate him, appro- 
priate court proceedings may be instituted. See Lindberg v. Hum- 
phrey, 289 Fed. 901, and Jones v. Rutherford, 26 App. D. C. 114. 
The disallowance of your claim must be and is sustained. 


(A-92817) 


CONTRACTS—SPECIFICATIONS—IMMATERIAL OMISSIONS—CON- 
TRACTOR’S LIABILITY 


Where material required by the Government is available in only two sizes, and 
bids apparently were not affected by the size, the bidder to whom award 
was made may not be excused from performance because the advertised 
specifications failed to state a particular size, if it is ascertained that the 
price is the same for both sizes. 


Acting Comptroller General Elliott to the Quartermaster, West Point, New 
York, April 5, 1938: 


There has been received your letter of March 23, 1938, as follows: 


1. Reference is made to your letter of March 3, 1938, file A-92817, in which 
the decision was rendered that the Swedish Iron & Steel Corp. should be 
instructed to furnish certain steel as offered in this corporation's bid submitted 
in connection with Invitation for Bids No. MA 1052-38-74 and accepted by 
Purchase Order No. 1052-38-2172. In conformity with that decision, contractor 
was informed on March 4, 1938, to proceed with the fulfillment of its contract 
or suffer any excess cost occasioned by open-market purchase against its ac- 
count. On March 7, 1938, contractor invited attention to an omission in con- 
nection with the advertisement and the acceptance in that no size was given 
on the item of 2,000 lbs. of hollow drill steel, and requested that because of this 
omission the matter be referred again to the Acting Comptroller General for 
further consideration. Under date of March 18, 1988, contractor refused to 
consider the contract binding because of the omission in size. 

2. Because of this possibly extenuating circumstance, all papers are being 
referred to your office again. In considering this matter, it is felt that a num- 
ber of facts should be brought to your attention. While it is true that the 
size of the hollow drill steel required was omitted in the invitation for bids, and 
this circumstance not noted at the time the acceptance was mailed, it will be 
observed that the protesting contractor nevertheless offered a bid on the steel 
and raised no question prior to the opening of bids because of the omission of 
size. If size were a controlling factor in determining the selling price, how 
could this bidder submit bid without knowing the size required? As a matter 
of fact, an examination of the abstract of bids will disclose that four bids were 
received on the item in question, and that in only one instance did a bidder 
limit his liability to furnish a definite size of steel. In this case, bidder offered 
a price for hollow drill steel in either %’’ or 1’’ size. The fact that three 
bidders out of four offered prices without knowing or inquiring as to the size 
required, would seem prima facie evidence that the size was an immaterial 
consideration, and that regardless of the size required or furnished the bid price 
would prevail. Further light is shed on this matter by consulting the Atlantic 
Seaboard Edition of the Stock Book, issued by the Crucible Steel Co. of 
America, a copy of which accompanies. On page 70 of this stock book will be 
found the variety of steel in dispute—hollow drill steel. Under the heading 
“Hexagon,” which was the shape specified in invitation for bids, will be found 
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only two sizes available—%’’ and 1’’. This fact would seem to adduce that 
hexagon hollow drill steel is a commercial product in only two sizes. The bid 
of the Crucible Steel Co. in offering either %’’ or 1’’ hexagon hollow drill 
steel at the same price would further evidence the belief that the omission of 


_ the size in this instance was immaterial and irrelevant, and that the Swedish 


Iron & Steel Corp. is grasping at a technicality to avoid its legal and binding 
obligations. , 

3. It is requested that the additional data submitted herewith be given con- 
sideration by your office, and the opinion rendered as to whether, in the circum- 
stances, the Swedish Iron & Steel Corp. can be compelled to supply 1’’ hexagon 
hollow drill steel in conformity with specifications. 

4. For your information, the Swedish Iron & Steel Corp. has since delivered 
all items on Order No. 1052-38-2172 except Item 1, the item now in dispute. 


While the needs of the Government should’ in all cases be ade- 
quately described in the invitation upon which bids are to be based, 
in view of the facts set forth in your letter, quoted above, it would 
appear that the failure to state the size of the steel required in this 
case was immaterial. If, as appears from your letter, hollow drill 
steel is available only in %-inch and 1-inch sizes, and it is ascertained 
that the price is the same for both sizes, the Swedish Iron and Steel 
Corporation should be required to furnish 1-inch hexagon hollow 
drill steel at the price stated under item 3 of its accepted bid. 

Your question is answered accordingly. 

The papers are returned. 


(A-93616) 


CONTRACTS—MISTAKES—BIDS—FORFEITURE OF BID BOND AND 
LIABILITY FOR DAMAGES BECAUSE OF DEFAULT 


Where a bidder first alleged error in its bid after the bid had been accepted, 
and there was nothing on the face of the bid, or in a comparison with the 
other bids, to suggest error, the acceptance was in good faith, and as the 
bidder has refused to perform the legally binding contract which resulted, 
the bid bond submitted should be regarded as forfeited and proper steps 
should be taken to collect the amount of the Government’s damages result- 
ing from the default. 


Acting Comptroller General Elliott to the Secretary of the Navy, April 5, 1938: 
There has been received your letter of March 21, 1938, as follows: 


Bids were opened in the Bureau of Yards and Docks on February 2, 1938, 
for a casting pit in the Navy Yard, Washington, D. C., under specification No. 
8656. At said opening the lowest bid received was that of Mr. W. M. B. Powers 
in the sum of $31,189.00. 

In discussing the details of the work with Mr. Powers after the opening, the 
Bureau of Yards and Docks reached the conclusion that said bidder did not 
have the requisite organization or experience to adequately handle the class 
of construction involved. The project was a highly specialized type of work 
not to be undertaken by an inexperienced organization and any failure thereof 
would endanger not only the casting pit but also the adjoining foundry build- 
ing with its ovens. furnaces and equipment. Furthermore, the completion of 
the pit is of the utmost urgency as it is to be used for the casting of gun slides 
on new ships, being the only facility provided in the naval service for that 
purpose and a delay in its completion would have a serious effect on the build- 
ing program. 

On account of the importance of the work, and the determination reached 
that the low bidder did not have sufficient experience or technical organization 
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to properly handle the work contemplated by the specification, the Navy De- 
partment in the exercise of the right reserved to the Government by para- 
graph 6-03 of the specification to reject any bid respecting which the facts 
as to business and technical organization, financial resources, plant or experi- 
ence compared with the project bid upon, justify such rejection, authorized 
the Bureau of Yards and Docks to make award to the second low bidder, 
8. S. Jones, Inc., Manasquan, New Jersey, in the sum of $33,778. 

After award was made to 8. S. Jones, Inc., this concern in letter of February 
25, 1938, from its president, Mr. 8. 8. Jones, to the Bureau of Yards and Docks, 
alleged error in the sum of approximately $7,000 in its bid. The original of said 
letter is enclosed together with attached copies of the original figures alleged 
to have been used in preparing the bid. There is also attached a sheet showing 
the original figures and the revision of said figures to cover the items in which 
the purported error occurred. 

Paragraph 2-01 of specification No. 8656, which is attached with addendum 
No. 1, forming part thereof, indicates the extent of the sheet pile cofferdam 
necessary for the work. On the location plan herewith (Yards and Docks 
Drawing No. 126490), the red line indicates the extent of the cofferdam which 
Mr. Jones, according to his letter and to oral statements, contemplated in figur- 
ing the work. The yellow line on the same plan indicates the least size of 
cofferdam necessary. 

In view of the fact that Mr. Jones stated that he was not willing to con- 
tinue with the contract, award has been made to the next bidder, the McLean 
Contracting Company at $39,267, and contract with said company duly executed. 

In his letter of February 25, 1938, Mr. Jones requests that he be released 
from the obligation of his bid. The Bureau of Yards and Docks, the contract- 
ing bureau, is of the opinion that Mr. Jones did make an error as claimed, and 
recommends that his request be granted. 

For use in considering the request for relief in this case there are enclosed 
in addition to the papers above described, photostatic copies of the schedule 
of bids received for the work, of the bid of 8S. 8. Jones, Inc., and of the accom- 
panying bid bond in the penal sum of $2,500 with the Fidelity and Deposit 
Company of Maryland as surety. 

Please inform the Navy Department as to the action taken. 


The record in this case discloses that the error was not alleged until 
after the bid had been accepted. There was nothing on the face of 
the bid itself to suggest error, and considering the wide range of the 
prices submitted—the bid next higher than the Jones bid being 
$39,267 and 15 others ranging from $42,021.65 to $71,943—it cannot 
be presumed the acceptance of the bid of the S. S. Jones, Inc., was 
not in good faith or that it would be unconscionable to hold the bid- 
der to its bid. Even now the fact of error and the amount thereof 
have not been clearly established, although it is probably true that 
the bidder did not exercise proper care in computing the cost before 
submitting its bid, Accordingly, in view of all the facts and circum- 
stances it must be held that the acceptance of the bid was in good 
faith and, therefore, gave rise to a legally binding contract, and in 
view of the refusal of the said bidder to perform, the bid bond sub- 
mitted in the sum of $2,500 should be regarded as forfeited and 
proper steps should be taken to make collection of the amount of 
the Government’s damages resulting from the default. See Scott v. 
United States, 44 Ct. Cls. 524; 15 Comp. Gen. 1049, and cases therein 
cited. 

The papers are returned. 
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(A-93643) 
CONTRACTS—MISTAKES—BIDS—PROCEDURE 


The question whether a bid may be changed or withdrawn after the time fixed 
for opening of bids, depends not alone on whether the bidder made a 
mistake but on the application of legal principles to established facts in 
a particular case and such questions necessarily are for determination by 
the General Accounting Office as involving the legality of charges to ap- 
propriations, and, while exceptions to the procedure outlined in 8 Comp. 
Gen. 397 have been made in 16 Comp. Gen. 999, and 17 id. 339, with respect 
to a specified class of misplaced decimal point, and delivery price, mistakes 
in bids, no further excepticn appears advisable at the present time. 


Acting Comptroller General Ellivtt to the Secretary of Agriculture, April 5, 
1938: 


There has been received your letter of March 23, 1938, as follows: 


There is presented herewith for your consideration the case of the Protecto- 
seal Company of Chicago, Illinois. Contract A—Pa-Osc-CIV-33 was awarded 
to that company under date of February 7, 1938, as a result of a bid received in 
response to invitation Pa~RO-777 circulated on January 22, 1938, from the Soil 
Conservation Service Regional Office at Williamsport, Pennsylvania. The in- 
vitation requested quotations on ten items of gasoline cans and gasoline pumps. 

Since the ambiguity arising under this contract affects only the items cover- 
ing the furnishing of pumps, the original quotations of the Protectoseal Com- 
pany as listed below are restricted to those items: 


Item 1. Pump, rotary, hand power, etc., to be furnished with 10 
feet of metal lined dispensing hose ‘with proper connections for 
attaching to pump spout on one end and proper fittings and 
nozzle on the other end. 

Delivered: Keedysville, Maryland 

Item 3. Same as item #1. 

Delivered: Moundsville, West Virginia 

Item 5. Same as item #1, 

Delivered: Ronceverte, West Virginia 

Item 7. Same as item #1. 

Delivered: Ronceverte, West Virginia 

Item 9. Same as item #1. 

Delivered: Beverly, West Virginia 


It will be noted from the above that each pump on which a price was re- 
quested is to be furnished with ten feet of metal-lined dispensing hose with 
proper connections for attachment to the pump spout on one end and proper 
fittings and nozzle on the other. 

Prior to the date specified for the opening of the bids, there was received at 
the Soil Conservation Service Regional Office at Williamsport, a letter from 
the Protectoseal Company dated February 1, 1938, which upon examination 
proved to be a qualification or revision of its bid with respect to certain items. 
This letter was accordingly attached to and made a part of the bid. 

You will notice that the Protectoseal Company in the above-mentioned letter 
endeavored to qualify its bid by increasing the prices on items 1, 3, 5, and 7. 
The company states that the prices contained in the original bid do not 
include the flexible metal-lined dispensing hose which is extra and is figured 
at 65 cents per running foot and that the necessary fittings go with the hose 
at the price therein mentioned. 

Your attention is directed to the fact that the description of the first three 
items conforms properly with the description of items 1, 3, and 5 as specified 
in the invitation, but that while the Protectoseal Company’s letter of February 1 
specifically refers to item 7 by number, there is no specific description of item 
7 contained therein and while the letter of February 1 does not specifically 
mention item 9 by number, the description of the last item contained in the 
letter conforms with the description of item 9 in the invitation. 
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On February 5, 1938, the date set for the opening of the bids, it was found 
that although invitations to bid were circulated among nineteen prospective 
bidders, the only bid received was that of the Protectoseal Company. 

In view of existing ambiguity, the Soil Conservation Service Regional Office 
at Williamsport, in a letter of February 15, 1938, requested from the Protecto- 
seal Company a confirmation of its bid with the result that on February 17, 1938, 
they were informed that it was the intention of the contractor to quote on 
items 1, 3, 5, 7, and 9 in the manner outlined below: 


Each 
Item 1. 1 #1069F Safety transfer pump with 10’ metal lined 


hose f. o. b. Keedysville, Maryland__.__.__..-____-_-___.-____ $85. 50 
Item 3. 2 same f. o. b. Moundsville, W. Va_..---....--__________ 85. 50 
Item 5. 1 same f. o. b. Ronceverte, W. Va__..-.-------._-._____- 85. 70 
Item 7. 1 same f. o. b. Ronceverte, W. Va-..--..-_--.____-_____ 85. 70 
SO D.2 WENO T..@; Ds DIOR, Wo WD cic inet eit beeninnes 85. 70 


As stated above, only one bid was received and inasmuch as the prices quoted 
were considered just and reasonable, the procurement officer accepted all items 
as listed in the contractor’s letter of February 17, 1938. The issuance of pur- 
chase orders for items 7 and 9, however, have been withheld and the award of 


these items is conditional pending receipt of a decision as to the proper pro- 
cedure to be followed in this instance. 


It is apparent that this contractor intended to correct its bid as to all items 
covering the furnishing of pumps, but that it became confused due to the fact 
that items 5 and 7 in the invitation specified shipment to the same destination. 

There is forwarded herewith the original signed contract, together with all 
the correspondence pertaining to the case. In view of the facts herein pre- 
sented, it is requested that the Department be advised with the return of the 
enclosed papers whether items 7 and 9 should be accepted at the prices quoted 


in the original bid or at the prices appearing in the Protectoseal Company’s 
letter of February 17, 1938. 


It will also be appreciated if you will inform this office whether or not it 
would be possible to permit the procurement officers to make the award ‘without 
submitting the case to your office for consideration in instances such as this, 


where there is sufficient evidence to indicate that an obvious error has been 
made. 


Incidentally, it will be seen that the Bidder in its letter of February 17 
quotes a price on two pumps with respect to item 8, however, it is presumed 
that only one unit, as specified in the Invitation, has been requested by the pro- 
curement officer. 

_It is apparent from the facts set forth in your letter that the 
contractor intended to correct its bid as to all items covering the 
furnishing of pumps. Accordingly, the bid of the Protectoseal Co. 
may be corrected as to items 7 and 9 in accordance with its letter of 
February 17, 1938. 

In regard to your request that authority be granted to procure- 
ment officers to make award in such cases as here presented—that is, 
cases where there is sufficient evidence to indicate that an obvious 
error has been made without submitting the case to this office for 
consideration—it may be stated that the question as to whether a bid 
may be changed or withdrawn after the time fixed for opening de- 
pends not alone on whether the bidder made a mistake but on the 
application of certain legal principles to the established facts in the 
particular case and such questions necessarily are for determination 
by this office as involving the legality of the amount to be charged 
against an appropriation and not by any administrative office. 11 
Comp. Gen. 65; 15 id. 744. While this office made an exception to 
this rule in cases where the error involved is apparent on the face of 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 819 


the bid and is alleged or confirmed by the bidder before award, such 
as in the case of a misplaced decimal (17 Comp. Gen. 339), or the 
quotation of a lower price f. 0. b. destination than f. o. b, factory (16 
Comp. Gen. 999), it would not appear to be in the interest of the 
United States to modify further at this time the procedure outlined 
in decision of February 2, 1929, 8 Comp. Gen. 397. 

The papers are returned. 


(A-90222) 


CONTRACTS—MISTAKES—BIDS—ACCEPTANCE IN GOOD FAITH AND 
BIDDER’S NEGLIGENCE 


Where error in bid was not alleged until after the bid had been accepted in 
good faith, there is no legal basis for payment of any amount in addition 
to the bid price because of bidder’s claim of typographical error in the unit 
price bid on one item of the invitation, there having been no error apparent 
on the face of the bid, either in unit price or extended total for the item 
involved, and nothing of record to indicate the contracting officer knew 
before acceptance of the bid that an error had been made; the mistake 
having resulted solely from the bidder’s admitted negligence, and the invita- 
tion having specifically referred to standard instructions to bidders which 
cautioned bidders with respect to the preparation of bids. 


Aciing Comptroller General Elliott to Aldrich and Co., Inc., April 6, 1938: 

Your letter of January 7, 1938, requests review of settlement No. 
0542670, dated December 17, 1937, which disallowed your claim for 
$21.69, alleged to be due by reason of error in bid on an item of 
green peppers furnished the Veterans’ Administration Facility, Hines, 
lil., under contract No. VA-28r-—1226. 

The record shows that your bid of March 25, 1937, was accepted 
March 26, 1937, as to nine of the items advertised and that purchase 
order for said items was issued March 27, 1937. By letter of March 
31, 1937, you advised the purchasing officer that a typographical error 
had been made as to item 58, covering green peppers, and requested 
that a reclaim voucher be furnished in order that you might submit 
claim for the difference between your bid price and the next lowest 
bid. Under date of April 7, 1937, the purchasing officer forwarded 
the necessary forms to you and by letter of May 4, 1937, you submitted 
reclaim voucher in the amount of $21.69, and stated— 


Our typist made an error in the typing of the proposal on March 26th. 1937. 
The item numbered 58: Sweet, Green, bell type peppers should have read .105 
per pound. Due to her error it read .015. Your kind and prompt attention in 
the above matter shall be appreciated. 

The peppers were furnished, the bid price therefor paid, and your 


claim for the additional amount of $21.69 was disallowed. 
In the second paragraph of your letter requesting review of the 
disallowance you state: 


As the error had been made by one of our typists, we filed our claim with the 
nnderstanding that we could be allowed the difference between our price and thut 
of the lowest bidder. 
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Paragraph 6 of the invitation in this case advised bidders that— 


Copy of U. 8. Standard Form 22 (Instruction to Bidders) may be obtained 
without cost upon application to Manager, Veterans’ Administration, Hines, 
Illinois, or any Government purchasing office. 


Said instructions provided in paragraphs 14 and 19, as follows: 


14. Withdrawal of bids—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 

* 7 * * 7 * ” 

19. Prrors in bid.—Bidders or their authorized agents are expected to examine 
the maps, drawings, specifications, circulars, schedule, and all other instructions 
pertaining to the work, which will be open to their inspection. Failure to do 
so will be at the bidder’s own risk, and he can not secure relief on the plea of 
error in the bid. In case of error in the extension of prices the unit price will 


govern. 

There was no error apparent on the face of your bid, either in unit 
price or extended total for the item involved. Your bid was accepted 
on nine items aggregating over $1,400 and there is nothing in the 
record to indicate that the purchasing officer, before acceptance of 
your bid, knew that a mistake had been made by you. If you made 
the mistake as alleged on one of the nine items in submitting your 
bid, such a mistake was due solely to your own negligence, and this 
is admitted by you in the letters quoted above. The mistake was not 
induced, or in any way contributed to, by the Government. On the 
contrary, you were specifically cautioned with respect to the prepara- 
tion of your bid in the instructions to bidders, supra. 

The general rule is that where there has been a mistake in bid on 
which a contract is based, the contractor must bear the consequences 
thereof. In order to authorize relief on account of a mistake in an 
accepted bid it must be presumed the contracting officer knew of the 
mistake at the time of acceptance and sought to take advantage 
thereof. The record in this case shows that the bid was accepted by 
the contracting officer in good faith without notice of any error, It 
is evident, therefore, that the error was unilateral rather than mutual. 

Since the mistake was not mutual and was not alleged until after 
the bid had been accepted in good faith, and since the bid price for 
the material has been paid, there is no legal basis for payment of any 
amount in addition thereto. See 17 Comp. Gen. 452, and decisions 
there cited. See also 17 Comp. Gen. 373, id. 456, id. 546, id. 560, id. 
598, id. 599. ' 
Accordingly, the disallowance must be, and is, sustained. 


(A-92350) 


CHECKS—FORGERIES—RECLAMATION—EFFECT OF STATE STATUTES 
AND COLLECTION PROCEDURE 


Reclamation proceedings on Government checks, issued on “padded” pay rolls, 
to payees who had performed no service, and cashed on forged endorse- 
+ 
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ments, may not be abandoned because of cashing bank’s claim that the 
State statute made the checks payable to bearer in such circumstances, 
another statute of the State providing that no right to enforce payment 
against any party to an instrument is acquired through or under a forged 
signature, and the check having been presented by the bank to a Federal 
Reserve Bank for collection under a collection circular which specifically 
reserved the right of the Federal Reserve Bank to charge back to its mem- 
ber banks the amounts of forged checks. 


Acting Comptroller General Elliott to the Treasurer of the United States, April 
6, 1938: 


Your letter of January 6, 1938, AWS-C, is as follows: 
Reference is made to the following checks drawn by A. A. Cowling: 


Amount 


ssaseesss 
sssssssss 


The first, eight checks and files pertaining thereto, received with your letters 
of December 2, 1937, are returned herewith. Attention is invited to letters 
dated December 24 from the Federal Reserve Bank of Minneapolis and the 
enclosure dated December 22 from the attorney for the First National Bank 
and Trust Company, Helena, Montana, denying liability because of section 
8416 of the Revised Code of Montana of 1935. 

In view of the above, and of the circumstances in the case, it is requested 
that this office be advised whether reclamation proceedings may be abandoned. 

There is also transmitted check No. 19,570 and file, which check was nego- 
tiated under similar circumstances as the above items, and the amount of 
which was obtained from the endorsers through the Federal Reserve Bank of 
Minneapolis by means of reclamation proceedings. It is requested that this 
office also be advised whether the amount of this check may be returned to 
the endorsers or whether it should be deposited to the appropriation involved. 

Kindly. return the files with your reply. 


The investigation conducted by the Division of Secret Service, 
Treasury Department, shows that the checks were negotiated by 
Arthur G. Pounsford, former timekeeper for the Works Progress 
Administration at Townsend, Mont., who has been convicted of 
endorsing and cashing the two checks drawn to the order of Emil 
Hayfield and Robert Kinney. The Works Progress Administration 
has reported that the checks are not due the payees indicated for the 
reason no services were rendered and the checks were drawn on 
padded pay rolls. 

The files relating to the first eight checks listed were transmitted 
to you on December 2, 1937, for the purpose of instituting reclama- 
tion proceedings against the endorsers inasmuch as under paragraph 
34 (2) of Treasury Circular No. 176, the Treasury reserved the right 
to charge any paid check back to the remitting bank upon subse- 
quent discovery of a forged indorsement and for the further reason 
that the endorsing banks’ warranties as to the genuineness of the 
payees’ names as endorsed on the checks have failed. 
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One of the cashing banks, the First National Bank & Trust Co., 
Helena, Mont., is resisting the reclamation proceedings, basing its 
action upon the provisions of subsection 3 of section 8416, Revised 
Codes of Montana, 1935, which provide: 


8416. When payable to bearer.—The instrument is payable to bearer: 
* >» * * ” = * 


8. When it is payable to the order of a fictitious or nonexisting or living 
person not intended to have any interest in it, and such fact was known to the 
person making it so payable, or known to his employer or other agent who 
supplies the name of such payee. 


In this connection attention may be invited to section 8430, Revised 
Codes of Montana, 1935, which provides: 


8430. Forged signature, effect of —When a signature is forged or made with- 
out the authority of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or to give a discharge there- 
for, or to enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party against whom it is sought 
to enforce such right is precluded from setting up the forgery or want of 
authority. 

In any event it has been held that where a check drawn on the 
Treasurer of the United States was presented by a member bank 
to a Federal Reserve Bank for collection and a year later the check 
was returned unpaid by the Treasurer of the United States because 
of forgery, the Federal Reserve Bank might properly charge back 
to the member bank the amount of such check, particularly in view of 
the fact that this right was specifically reserved to the Federal Re- 
serve Bank by the Federal Reserve Bank’s collection circular ac- 
cording to the terms of which collections were made. See Closter 
National Bank vy. Federal Reserve Bank of New York, 285 Fed. 188, 
certiorari denied, 261 U. S. 613. 

The Federal Reserve Bank of Minneapolis appears to have handled 
these checks under its collection circular No. 382, paragraphs 3 and 
5, which likewise specifically reserved the right to charge back to its 
member banks the amount of forged checks. 

In such circumstances the entire file is herewith returned, as re- 
quested, for completion of the reclamation proceedings and the taking 
of such other action as may be necessary to protect the interests of 
the United States. 

The amount recovered on check No. 19,570, drawn to the order of 
Robert Kinney and held in your reclamation suspense account should 
be deposited to the credit of the appropriation account, “865027— 
Emergency Relief, Works Progress Administration, Non-Federal 
Projects Approved Prior to June 22, 1936, 1936-87” official project 
No. 65-91-697. 
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(A-93133) 


CONTRACTS—MISTAKES—BIDS—ACCEPTANCE IN GOOD FAITH AND 
BIDDER’S NEGLIGENCE 


Where a bid was accepted in good faith and purchase order issued before 
bidder alleged error in the bid, there is no legal basis for payment of any 
amount in addition to the accepted bid price because of bidder's claim it 
had overlooked the specification requirements as to the type of material, 
there having been no error apparent on the face of the bid and nothing 
of record to indicate the contracting officer knew, before acceptance of the 
bid, that a mistake had been made; the specifications having clearly speci- 
fied the type of material required, and any mistake having resulted solely 
from the bidder's failure to familiarize itself with the specifications not- 
withstanding the invitation specifically cautioned bidders to do so. 


Acting Comptroller General Elliott to the Bethlehem Fabricators, Inc., April 
6, 1938: 

Your letter of February 15, 1938, requests review of settlement 
No. 0629006, dated February 10, 1938, which disallowed your claim 
for the sum of $56.51 by reason of an alleged error in bid on steel 
angles furnished the Works Progress Administration, Mobile, Ala., 
under proposal dated October 16, 1936, accepted October 20, 1936. 

It appears that under date of October 1, 1936, the State Procure- 
ment Office, Mobile, Ala., issued invitations for bids on three items— 
the first two consisting of beams and the third of angles—bids to be 
opened October 19, 1936. Your bid as to item 3 was accepted Octo- 
ber 20, 1936, and purchase order issued the same date. Said item 
covered material described as follows: 

Angles: steel, 24% x 2’ x 4%" x 29’ 8” @ 3.62#/ft. bent to 2%4”” 
parabolic crown with 2’’ x 4"’ x 1’ 6’’ @ 2.125 bars welded 2 ft. 

center to center as per blue prints (S angles) 884#. 
After receipt of the purchase order you alleged error in your bid, 
your contention apparently being that in quoting a price of $4.04 per 
hundredweight you had overlooked the requirement that the angles 
were to be bent and welded to the bars and you have assigned as a 
reason for such oversight the following notation in the invitation: 


The items to be plain and in accordance with Fed. Spec. QQ—-S-711, Class A. 


After considerable correspondence concerning the alleged error, 
material was furnished as called for in the accepted bid and payment 
made therefor on the basis of the actual weight of the steel furnished 
at your bid price of $4.04 per hundredweight. 

The invitation in this case contained the following, immediately 
preceding the listing of the items required: 

CAUTION: Bidders are cautioned to read carefully and familiarize them- 
selves with the instructions in “Standard Form No. 22—Standard Government 
Instructions to Bidders,” the conditions on the reverse side hereof, the terms 


“and conditions which are applicable to this invitation, as well as, the specifica- 
tions, blue prints and/or other references that are used in the specifications 


£12767—3°——_"4 ’ 
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to describe the character or quality of the article desired. The “Special Con- 
ditions” attached hereto are a part of this invitation and MUST be returned 
with bid. 

The Standard Government Instructions to Bidders, referred to, 
provide in paragraphs 14 and 19 as follows: 

14. Withdrawal of Bids—Bids may be withdrawn on written or telegraphic 
request received from bidders prior to the time fixed for opening. Negligence 
on the part of the bidder in preparing the bid confers no right for the with- 
drawal of the bid after it has been opened. 


* + * * * * + 


19. Errors in bid.—Bidders or their authorized agents are expected to ex- 
amine the maps, drawings, specifications, circulars, schedule, and all other 
instructions pertaining to the work, which will be open to their inspection. 
Failure to do so will be at the bidder’s own risk, and he can not secure relief 
on the plea of error in the bid. In case of error in the extension of prices 
the unit price will govern. 


Paragraph 1 of the special conditions made a part of the invitation 
is in pertinent part as follows: 


Each proposal will be received with the understanding that acceptance of the 
offer within the time specified in the bid shall constitute a contract between the 
bidder and the United States of America which will bind the bidder, on his 
part, to furnish and deliver the articles for which his offer has been ac- 
cepted. * * * 

The material required was described in the specifications referred 
to in the invitation and there is no room for doubt that said specifica- 
tions clearly called for fabricated steel; that is to say, that the angles 
be bent and that the bars be welded thereto. There was no error 
apparent on the face of your bid and there is nothing in the record 
to indicate that the contracting officer before acceptance of your bid 
knew that a mistake had been made by you. If you made a mistake 
in submitting your bid such a mistake was due solely to your failure 
to' familiarize yourself with the specifications as to which you were 

“specifically cautioned in the invitation. You were further cautioned 
in the instructions to bidders, supra, that you could not secure relief 
on account of your failure to examine the specifications. Thus, cer- 
tainly, it can not be said that the mistake was induced, or in any 
way contributed to, by the Government. See American Water Soft- 
ener Company v. United States, 50 Ct. Cls. 209. 

The acceptance of your bid on October 20, 1936, within the time 
specified by you, consummated a contract and fixed the rights and 
liabilities of the parties thereto. See United States v. New York and 
Porto Rico Steamship Company, 239 U. S. 88; Purcell Envelope 
Company v. United States, 249 U. S. 313, and American Smelting and 
Refining Company v. United States, 259 U. S. 75. The acceptance 
vested in the Government the right to have performance strictly in 
accordance with the terms of the contract and at the contract price; 
and no officer of the Government has authority to divest the Govern- 
ment of such vested right or to allow compensation for performance 
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in excess of the amount agreed upon in the contract. See Brawley 
v. United States, 96 U. S. 168; Simpson v. United States, 172 U. 8. 
372; Plumley v. United States, 226 U.S. 545; Pacific Hardware Com- 
pany v. United States, 49 Ct. Cls. 827; Bausch & Lomb Optical Com- 
pany v. United States, 78 Ct. Cls. 584; United States v. American 
Sales Corporation, 27 Fed. (2d) 389, affirmed 32 id. 141, certiorari 
denied, 280 U. S. 574. 

Since the mistake was not mutual and was not alleged until the bid 
had been accepted in good faith, and since the bid price has been 
paid for the material delivered, there is no legal basis for the payment 
of any amount in addition thereto. See 17 Comp. Gen. 373; id. 452; 
id. 456; id. 546; id. 560; id. 598; id. 599, and decisions there cited. 

Accordingly, the disallowance must be and is sustained. 


(A-87920) 


VEHICLES—MOTOR—PASSENGER-CARRYING—REPAIR LIMITATIONS— 
AUDIT DATA 


The information to be furnished the General Accounting Office to enable a 
determination, in the audit of vouchers, that the statutory limitation on 
expenditures for repairs to any motor-propelled passenger-carrying vehicle 
is not exceeded, may be set forth in certified cost schedules, to accompany 
each set of accounts forwarded for audit, if such schedules show the total 
cost as to each vehicle identified by bureau number from the beginning 
of the fiscal year involved up to the end of the period covered by the fiscal offi- 
cer’s account as submitted, but each voucher, covering repairs, should contain 
a certificate that the amount thereof together with all previous expendi- 
tures for the maintenance and repair (exclusive of garage rent, pay of 
operators, tires, fuel and lubricants) of the car (identified by number) 
since the beginning of the fiscal year, does not exceed (amount to be 
stated) ; and where the amount so stated exceeds $175, there should be 
shown, also, the market price of a new vehicle of the same make and class. 
17 Comp. Gen. 285, amplified. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 7, 
1938: 


Your letter of March 16, 1938, is as follows: 


Reference is made to our letter of September 10, 1937, which raised certain 
questions regarding the reporting of the cost of repairs of automobiles, and to 
your decision A87920 dated September 27, 1937. [17 Comp. Gen. 285.] 

After a further careful study of this entire question, and consideration of 
the additional clerical work involved both in the Field and in Washington in 
indicating on each voucher the aggregate amount previously expended for 
repairs, and reference to all previous vouchers and other data necessary to identify 
prior expenditures as requested in your answer to question No. 6, the following 
is submitted for your consideration. 

I have felt that it is the administrative responsibility of the chief of each 
Bureau to see that maintenance and repairs of automobiles are kept within the 
statutory limitation. In order to determine this administratively, each bureau 
has set up some form of report which enables it to keep within the limitation. 
The detail to which the operating costs are maintained varies among the 
Bureaus; however, sufficient data are maintained in every Bureau. 

There is enclosed herewith a cost report maintained by the Bureau of Public 
Roads. In this particular Bureau the majority of the repair work to cars 
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eperated in the western districts is done in equipment depots maintained by the 
Bureau. In order to have current cost data and control of vehicle operations, 
cost reports are built up from daily and monthly statements reporting the costs 
at the time they are incurred, rather than at the time payments are made. A 
monthly report is submitted by each district to the Washington office of the 
Bureau, where accumulative totals are currently checked for the determination 
of the efficiency of operation and as a guide in the replacement of automobiles. 
Cars are generally turned in between 55,000 and 65,000 miles, or when the 
rising cost of maintenance indicates that it is more economical to trade the 
equipment in than to continue its operation. 

While, as previously stated, the reports of the other Bureaus may not go 
into as much detail as this particular one, information as to maintenance costs 
is available in every instance. In order to give your office specific evidence of 
compliance with the statutory provisions of the law, and at the same time elimi- 
nate the additional clerical work which would be necessary in showing the data 
requested on each individual voucher, it is proposed that we furnish you a 
periodic report similar to the one attached, which will show the individual 
pieces of equipment and the cost of maintenance expense for each vehicle. 

You will observe in the enclosed report that the average cost of repairs for 
the fiscal year 1987 amounted to $69.78 per car, and that the average operating 
cost, including depreciation, amounted to 3.4 cents per mile. The total cost as 
shown in the total cost column of the report is the cost to the Bureau less 
discounts. On the summary sheet is shown the retail cost of representative 
cars at destination which is the figure used in checking the limitation. 

If there are any questions as to the type of report by Bureaus or for the 
Department as a whole which Would meet your requirements better than the 
one submitted, we should be glad to discuss this matter in detail. 


It is respectfully requested that you approve the submission of such a report 
in lieu of the itemization on each voucher. 


The sample cost schedule forwarded with your submission lists 
the operating and maintenance costs under their respective heads, 
including the cost of shop repairs, but does not identify the previous 
vouchers upon which such costs were paid. However, since it now 
appears that much of the repair work is done in the shops of the 
department, a reference to the vouchers on which payments are made 
for repair work done elsewhere would not be sufficient to enable a 
determination as to the amount of all previous expenditures on the 
cars involved. Accordingly, the information to be furnished this 
office may be set forth in duly certified cost schedules similar to that 
submitted by you, provided such schedules show the total cost as to 
each passenger-carrying vehicle identified by bureau number from 
the beginning of the fiscal year involved up to the end of the period 
covered by the fiscal officer’s account as submitted to this office, such 
a schedule to accompany each set of accounts forwarded to this office 
for audit. Also, each voucher on which payment is made for repairs 
should contain a certificate to the effect that the amount of the 
voucher, together with all previous expenditures for the maintenance 
and repair (exclusive of garage rent, pay of operators, tires, fuel, 
and lubricants) of the car (identified by number) since the beginning 
of the fiscal year, does not exceed (amount to be stated) ; and where 
the amount so stated exceeds $175 there should be shown, also, the 
market price of a new vehicle of the same make and class. 
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CONTRACTS—SUBSTITUTION FOR STANDARD GOVERNMENT COAL 
PURCHASE CONDITIONS—EXCESSIVE DAMAGE PROVISIONS 


Where coal contract provided—in lieu of the Standard Government Purchase Con- 
ditions and contrary to the authorized practice—for a deduction of thirty 
per cent of the contract price should the Government analyses show that 
coal delivered failed in any respect to meet the contract requirements, 
regardless of the degree of variation and without respect to the fact that 
the heating quality might nevertheless be superior to that required, the 
provision is invalid and unenforceable as being in effect a penalty since, 
instead of a reasonable measure of damages likely to flow from a breach 
of the contract, it stipulates an arbitrary deduction, totally without possible 
relation to any probable damages; and in the absence of a showing of actual 
damages, there exists no basis for the withholding of any portion of the 


contract price by reason of a slight excess in sulphur content of the coal 
delivered. 


Decision by Acting Comptroller General Elliott, April 7, 1938: 


The Sinclair Coal Co. has requested a review of settlement dated 
October 26, 1937, covering a claim for $98.68 consisting of two items, 
one for $10 and one for $88.68 deducted from payments made on 
vouchers 3882 and 4624, respectively, for 200.25 tons of coal furnished 
the United States Engineer Corps, War Department, under contract. 
W-461-eng-7599, dated October 31, 1935. 

In support of its request, the contractor states in part as follows: 

We have before us notice of settlement of claim in the above file and wish 
to take exception to the manner in which this claim is figured, particularly 


to item of $88.68, deducted from voucher 4624 of April 1936, account of G. ©. 
Reinhardt, captain, Corps of Engineers. 
. * * ” * * * 

We next want to direct your attention to Standard Government Purchase Con- 
ditions (coal), Standard Form No. 43, paragraph 16, Subject—Sampling. This 
paragraph had the approval and support of the United States Bureau of 
Mines and is the recognized and customary means by which coal samples are 
taken when Government purchases are involved. To assume that a variation 
of one or two percent in the sulphur content of coal would subject the con- 
tractor to a penalty of 30% of his contract price is so ridiculous and absurd 
that it should not be the subject of controversy between the contractor and the 
United States Government. * * * By referring to the analysis you can 
determine that the coal was actually better in quality than that guaranteed 
under the contract. The B. T. U. guaranteed was only 13,000 and both cars 
shipped exceeded this guarantee by a comfortable margin. We want full rein- 
statement of this claim for $88.68 and respectfully request that the handling 
of it be expedited. 


With respect to the items involved in the settlement in question, 
the one for $88.68—representing 30 percent of the contract price 
of the coal for which payment was made on voucher No. 4624—was 
disallowed because of the excess sulphur content of the coal delivered. 
The item of $10 represented a deduction made on voucher 3882 to 
cover any excess freight resulting from delivery from a point other 
than that named in the contract. Of this item the sum of $5.90 was 
found to be sufficient to cover the excess cost of freight, thus leaving 
a balance due of $4.10, which amount was applied in partial liquida- 
tion of the contractor’s indebtedness to the United States in the 
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amount of $5.59 arising out of an overpayment made on voucher 
10-64112, March 1937, account of G. F. Allen, Chief Disbursing 
Officer, Treasury Department, by reason of an erroneous adjustment 
of price of coal furnished the Indian Service, Department of 
Interior, during October and December 1936, under contract No. 
I-1-Ind-12162. 


The specifications forming a part of contract No. W-461-eng-7599, 
provided : 


2. Award will be made to the lowest responsible bidder offering a coal nearest 
in compliance with the specifications. Extreme low B. T. U. and extreme 
high sulphur content coal will not be considered. No bonus will be paid on 
coal better than the specifications. 

8. Tests may be made on any lot of coal delivered. Such tests, if made, will 
be made by the Bureau of Mines on samples selected by a representative of 
the United States. 

4. In event that samples of the coal are taken as outlined in paragraph 8, 
80% of the contract price will be withheld pending the outcome of the analyses 
of the samples. Should the analyses show the coal represented by the samples 
fails to be within the limits of the analyses stated as being that of the coal 
offered, the coal already delivered will be accepted but no additional payment 
will be made beyond the contract price less 30%. The remainder may be re- 
jected or accepted at a price fixed by the District Engineer. 

7 a7 * 7 













Bids are desired on coal the analysis of which shows each component to be 
within the limits specified below: 
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The contractor’s bid which formed a part of said contract specified 
that an analysis of the coal to be delivered would be as follows: 
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Fixed carbon 
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With respect to the 200.25 tons of coal delivered pursuant to the 
contract in question and paid for under the aforementioned vouchers, 
the records show that no analysis was made of the 52.45 tons covered 
by voucher 3882 since the coal upon inspection was “considered to be 
satisfactory in every respect” but two analyses made of the 147.8 
tons covered by voucher 4624 show the following results: 






Volatile 
matter 
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The contract provides for analytical tests by the Bureau of Mines. 
Standard Government Purchase Conditions (coal), Standard Form 
No. 43, approved by the President March 1, 1929, for use in purchas- 
ing coal for Government needs, provide that paragraph 16 thereof 
shall apply to contracts covering the purchase of coal when such pur- 
chases are subject to analytical tests. Said paragraph provides that 
where the coal delivered contains an excess ash content of 2 per- 
cent or more a deduction shall be made from the contract price on 
the basis of the difference between the percentage of ash by analysis 
and the percentage of ash specified by the contract. It contains no 
provision for a deduction from the contract price because of excess 
sulphur, but does provide that if the analyses show the coal to be 
inferior to the contract requirements, deliveries may be rejected and 
purchases made in open market against the contractor’s account. 

While providing for analytical tests by the Bureau of Mines, the 
contract failed to contain the required Standard Government Pur- 
chase Conditions. In lieu thereof there was substituted a provision 
for a flat deduction of 30 percent of the contract price should the 
analyses show that the coal delivered failed in any respect to meet 
the contract requirements. In other words, the deduction of 30 
percent of the contract price was made applicable in the event of 
any variation from the contract quality regardless of the degree 
of variation, and without respect to the fact that the heating qual- 
ity of the coal delivered might actually be superior to the contract 
requirements, 

The evidence of record establishes that the coal delivered under 
the contract was superior to the requirements thereof insofar as heat- 
ing value was concerned since the British thermal units were higher 
and the ash content was lower than that required under the contract. 
It has been reported that whether or not the slight excess of sulphur 
(less than an average of 2 percent) would cause any damage to the 
coal-burning equipment would depend upon whether the character 
of the sulphur content was volatile or pyrite; that, if volatile, there 
would be no clinker formation in the furnace and hence no damage; 
but that if the sulphur were of a pyrite character it could result in 
the formation of a type of clinker which might cause damage. How- 
ever, since the analyses fail to show the character of the sulphur con- 
tent, the record does not establish that the Government has suffered 
any damages as a result of the slight excess sulphur content of the 
coal delivered. 

While there was a technical breach of the contract provision, it 
would appear that such provision—the use of which was contrary to 
the authorized practice—is without validity since in lieu of a rea- 
sonable measure of damages likely to flow from a breach thereof, 
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it stipulates an arbitrary deduction, totally without possible rela- 
tion to any probable damages, which is, in effect, a penalty and as 
such is unenforceable. See Kothe, Trustee, v. R. C. Taylor Trust, 
280 U. S. 224; Kennedy v. United States, 24 Ct. Cls. 123; 16 Comp. 
Gen. 344 and authorities therein cited. 

In the absence of a showing of actual damages, there exists no 
basis for the withholding of any portion of the contract price by 
reason of the slight excess in sulphur content of the coal delivered. 
Accordingly, in the absence of other objection, a settlement will issue 
in due course in favor of the contractor for the full amount withheld 
under vouchers 3882 and 4624—which according to the records of this 
office are the only vouchers pending settlement herein—in the total 
amount of $98.68, less under-deductions of freight charges, mutually 
agreed upon, in the total amount of $11.49, or $87.19. 


(A-93657) 


LEAVES OF ABSENCE—ANNUAL—ACT, MARCH 14, 1936—TRANSFERS— 
“PERMANENT POSITION” DETERMINATIONS 


The permanent or temporary character of a position under section 6 of the 
Uniform Annual Leave Regulations, effective January 1, 1938, relative to 
the transfer of annual leave, is determined by the status of the employee 
appointed to occupy the same, and the term of the appointment determines 
the employee’s status under the definitions of temporary and permanent 
employees in the regulations. 

Where a permanent employee of one Government agency was given an appoint- 
ment in another agency for a definite period which was not in excess of 
6 months she became a temporary employee within the definition of 
section 1 of the Uniform Annual Leave Regulations, effective January 1, 
1938, and the annual leave to her credit under the permanent appointment 
may not be transferred, notwithstanding the temporary appointment was 
made pending approval of her subsequent probationary appointment. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
April 9, 1938: 


Your letter of March 21, 1938, is as follows: 


Madeline T. Nelis had been certified to the Social Security Board for proba- 
tionary appointment in the field at the time she was given a “temporary 
emergency appointment, not to exceed 30 days,” as a junior stenographer, 
CAF-2, $1,440, official station, York, Pennsylvania. She entered on duty Janu- 
ary 3, 1938, under this emergency appointment, which was terminated by her 
probationary appointment on January 22, 1938. The emergency appointment 
was resorted to simply to get her on duty quickly, the Board having authorized 
regional directors in the field to make such appointments for periods not to 
exceed 30 days. Power to make probational appointments has not been dele- 
gated to any subordinate authority. At the time of Miss Nelis’s resignation 
from the Home Owners’ Loan Corporation, Pittsburgh, Pennsylvania, at the 
close of business January 2, 1938, she had accumulated 11 days of annual leave 
in a permanent leave status, which she believed would be transferred te her 
credit as a probationary employee. 

The official wording of Miss Nelis’s appointment would indicate her “term 
of appointment” as 30 days. However, this employee, having been duly certi- 
fied by the manager of the third civil service district, actually entered on duty 
in a permanent position, under emergency conditions, pending Board approval 
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of her probationary appointment, since it was administratively determined in 
advance that she would be probationally appointed and that she would be 
employed indefinitely. Compliance with the technicality of the 30-day limita- 
tion on emergency appointments was simply a matter of form. 

Your decision is requested as to whether, in a case of this kind, credit for 
accumulated leave may properly be transferred. 

Section 1 of the new Uniform Annual Leave Regulations, effective 
January 1, 1938, Executive Order No. 7845, dated March 21, 1938, 
contains the following definitions: 

(b) “Permanent employees” are those appointed without limitation as to 
length of service or for definite periods in excess of 6 months. 


(c) “Temporary employees” are those appointed for definite periods of time 
not exceeding 6 months. 


Section 6 of the same regulations provides, as follows: 


An employee transferred or reappointed without break in service from one 
permanent position to anothér permanent position within the same or a dif- 
ferent governmental agency shall at the time of the transfer be credited with 
such accumulated and current accrued leave as may be due him, or charged 
with any unaccrued leave which may have been advanced. “Break in service” 
means separation from the service for a period of one or more work days. 

While this section of the regulations, unlike other sections, uses 
the word “permanent” as descriptive of “position,” from and to 
which an employee is transferred or reappointed, rather than as 
descriptive of the “employee,” nevertheless the permanent or tem- 
porary character of a position for leave purposes is determined by 
the term of the appointment of the employee to occupy the same, 
and the term of the appointment determines the status of the em- 
ployee under the definition appearing in the regulations above 
quoted. See, generally, 16 Comp. Gen. 264; 16 id. 403. 

Regardless of the reason for so limiting the appointment, the fact 
is that the appointment first given Miss Nelis by the Social Security 
Board was an appointment “not to exceed 30 days”; hence, the posi- 
tion with the Board to which she was “transferred or reappointed” 
was a temporary, not a permanent, position. Consequently, there is 
no alternative but to conclude that the leave to her credit at the time 
of her resignation from the Home Owners’ Loan Corporation may not 
be transferred to her credit under service with the Social Security 
Board. 


(A-92622) 


CONFLICTING CLAIMS AND COST OF PROCURING EVIDENCE IN 
SUPPORT OF CLAIMS 


Where claim for rental of leased premises by person challenging title of lessor, 
is supported by certified copies of deeds, purporting to show title in claim- 
ant’s father at the time of his death, and a copy of his will naming claimant 
as sole devisee of his “real, personal, and mixed” property without iden- 
tifying any particular land, but there has not been furnished abstractor’s 
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certificate that these conveyances constitute all entries of record, and lessor 
claims ownership under a prior deed, the conflicting claims and supporting 
statements raise such doubt as to the party entitled to payment, that no 
further rental payments may be made to either party in the circumstances 
unless the parties agree upon settlement or compose their differences, and 
prior rental payments will not be credited. 

It is incumbent upon claimants to furnish evidence satisfactorily establishing 
their claims and the cost of such evidence is not a proper charge against the 
United States. 


Decision by Acting Comptroller General Elliott, April 12, 1938: 

There is before this office for consideration the claim of Grace F. 
Angell, Pascoag, R. I., for $46.67, covering rental alleged to be due 
for premises occupied by the Department of Commerce, Bureau of 
Air Commerce, as beacon site No. 15, New York-Boston Airway, for 
the period beginning November 1, 1932, and ending June 30, 1937, at 
$10 per annum and for $12, covering the alleged cost of certified copies 
of certain deeds and a will submitted in support of her claim, 

It appears that under date of October 18, 1932, lease numbered 
Clba-755 was entered into between the United States by the chief 
engineer, Airways Division, and L. A. Logee for the term beginning 
November 1, 1932, and ending June 30, 1933, with renewal option 
until June 30, 1953, at an annual rental of $10 per annum for premises 
described as follows: 
From a stake at the intersection of the Buck Hill-Webster road with the Buck 
Hill-Brandy Hill-Thompson road located in the town of Burrillville, county of 
Providence, State of Rhode Island, go S. 83° E. 707 feet, more or less, along said 
Buck Hill-Webster road, thence N. 79°30’ BW. 294 feet, more or less, thence N. 
68°30’ BE. 279 feet, more or less, along said road, thence N. 52°30’ EH. 237 feet, 
more or less, along said road, thence N. 35°30’ BH. 127 feet, more or less, along 
said road to a stake on the northerly line of said road, which stake is point of 
beginning of tract herein described ; thence from said stake, point of beginning, go 
N. 01°30’ E. 27 feet, more or less, to a stake; thence N. 88°30’ W. 50 feet, more 
or less, to a stake; thence N. 01°30’ BH. 100 feet, to a stake; thence S. 88°30’ B. 100 
- feet, more or less, to a stake ; thence 8, 01°30’ W. 100 feet, more or less, to a stake; 
thence N. 88°30’ W. 30 feet, more or less, to a stake; thence S. 01°30’ W. 27 feet 
more or less, to pile of stones on line of said Buck Hill-Webster road; thence 
N. 88°30’ W. 20 feet, more or less, along said road to stake at point of beginning. 
Said tract containing 10,540 feet, more or less, all lying in said town of Burrill- 
ville, county of Providence, State of Rhode Island in lands of L. A. Logee. 

The lease was renewed from year to year through and including 
the fiscal year 1938 and rental payments in the amount of $36.67 were 
made to the lessor for the period November 1, 1932, to June 30, 1936. 

It appears further that by letter dated October 28, 1936, the present 
claimant requested the district manager of the Bureau of Air Com- 
merce at Newark, N. J., for information relative to subject lease and 
the authority under which the land was occupied by the Government. 
Thereupon, an investigation of the matter was instituted by the ad- 
ministrative office and a survey was made of the site covered by the 
lease. The plat of survey made by an engineer of the Airways Divi- 
sion contains a note as follows: 


A. L. Logee claims ownership to land by virtue of deed of prior date than 
Grace F. Angell deed. 
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As evidence that the claimant holds title to the land covered by the 
lease she has furnished certified copies of certain deeds purporting 
to show that her father, Sylvester Angell, died in 1932 seized of this 
land, and a copy of decedent’s will wherein the claimant is named 
as sole surviving heir of said decedent. 


The copies of the deeds submitted cover land described as follows: 

* * * that tract or parcel of land situate in the westerly part of Burrill- 
ville in the State of Rhode Island purchased by Sabin L. Sayles of Daniel M. 
Salisbury, executor of the last will and testament of Doctor Levi Eddy, late of 
Burrillville, deceased, and by said Sayles conveyed to Alfred Hixon of said 
Cumberland on the eighteenth day of November A. D. 1850 and recorded in 
the registry of deeds for said town of Burrillville in book 9, page 450, said 
tract is bounded and described as follows, viz, Beginning at the southwest corner 
on the south side of Buck Hill road, so-called, a stake and stones, thence N, 6 W. 
83 rods to a large rock and stones on it, then west 61 rods to a white oak tree 
and stones around it, thence south about 80 rods to Buck Hill road, aforesaid, 
at a pine tree with stones about it, thence upon said road, to the first mentioned 
bound, containing by estimation about forty acres, be the eame more or less 
with all the privileges and appurtenances thereto belonging. * 

The parties and interests purported to be conveyed by the deeds are 


described as follows: 


Date of deed Grantor Grantee amo ah 
N. J. Smith W. Herrick of Cum- | Entire tract. 


=— F. Herrick Fred W 
George H. Herrick of Chi- | Fred W. Herrick 


Fred W. Herrick . 
Sylvester Angell Entire tract. 


No abstractor’s certificate has been furnished showing whether the 
foregoing conveyances constitute all entries of record. 

The copy of the will does not identify any particular land but 
designates the claimant as sole devisee of all testator’s estate—“real, 
personal, and mix 

The evidence submitted does not clearly and satisfactorily establish 
that a valid fee simple title to the land covered by the lease was vested 
in the claimant at the time of the execution of the lease or at the 
present time, or that the lessor is not entitled to receive rental pay- 
ments under the lease. 

In any event, the matter appears to involve a conflict of claims and 
the statements made in support of such claims give rise to such seri- 
ous doubt as to the party entitled to payment as not to provide proper 
acquittance to the Government should payment of the accrued rental 
be made to either party on the present record. In the circumstances 
unless the parties can agree upon settlement or compose their differ- 
ences no further action in the matter may be taken by this office, and 
rental payments will not be credited. 
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With respect to that part of the present claim for reimbursement of 
the cost of the certified copies of deeds and will, it may be stated that 
it is incumbent upon claimants to furnish evidence satisfactorily 
establishing their claims and the cost of such evidence is not a proper 
charge against the United States. 


(A-93943) 
CONTRACTS—MISTAKES—BIDS—WAIVER BY ELECTION TO PERFORM 


Where a bidder alleged error in its bid, after the opening of bids but prior to 
award, but elected to abide by its terms after notification by the administra- 
tive office involved that in the event of refusal to accept and perform the 
contract, it would be charged with any excess costs incurred by the Gov- 
ernment as a result of the default, the election waived any right it may 
have had to withdraw the bid or to refuse to perform at the bid price, and 
the contract having been performed and payment made at the accepted bid 
price, no further payment may be made. 
Acting Comptroller General Elliott to Philip Hano Co., Inc., April 12, 1938: 
Your letter of March 11, 1938, requests review of settlement No. 
0485670, dated February 11, 1938, which disallowed the sum of 
$60.75 claimed to be due because of an alleged error in bid for fur- 
nishing telegram forms to the Social Security Board. The forms 
were furnished under an unnumbered contract dated November 9, 
1937. 

It appears that bids were opened on October 26, 1937, for furnishing 
5,000 sets of telegram form G-504 to the Social Security Board and 
that your bid of $105 for delivery f. 0. b. Holyoke, Mass., was the 
lowest received. In letter of November 2, 1937, you notified the 

Social Security Board that you had made an error in the preparation 
of your bid in that you failed to include the cost of the carbon paper 
involved, and you requested that you be permitted to withdraw your 
bid. In letter of November 4, 1937, you were informed by the Social 
Security Board that if you refused to accept and perform the con- 
tract in accordance with your bid you would be charged with any 
excess costs incurred by the Government as a result of your default, 
but that in the event you accepted the contract you could subse- 
quently file claim for additional compensation, By letter of Novem- 
ber 6, 1937, you replied, in part, as follows: 








With reference to your letter of November 4th, and our letter of November 
2nd asking for permission to withdraw our bid, we hereby agree to go ahead 
with the order if received as originally bid, inasmuch as it seems to cause 
inconvenience on your part to release us. 

While we acknowledge an error in submitting the bid, rather than have this 
work done by others, we would prefer to go ahead and do it ourselves and 
absorb our own loss. 

If you will send us the necessary order to proceed with this work we shall 
be happy to produce it for you and will guarantee that it will be a very good 
job in every respect as we are an old established firm having been in business 
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for 50 years, and while we all make mistakes we are perfectly willing to suffer 
the loss with the hope that in the future we can serve you on your various 
needs, 

Your bid was accordingly accepted on November 9, 1937, the contract 
has been performed and you have been paid the contract price for the 
forms furnished. 

The election on your part—letter of November 6, 1937, supra—to 
abide by the terms of the bid waived any right you may have had to 
withdraw the bid or to refuse to perform at the bid price. The con- 
tract was freely executed and was entered into and accepted by you 
with full knowledge of all the facts. Having agreed to accept and 
perform the contract in accordance with your bid you are not entitled 
to compensation additional to that specified in the contract. See in 
this connection American Water Softener Company v. United States, 
50 Ct. Cls. 209; Perryman-Burns Coal Co. vy. United States, 84 Ct. 
Cls. 567. 

The situation here is unlike that considered in my letter of Novem- 
ber 26, 1937, A-90154, to the Secretary of the Treasury. In that case 
you refused to accept and perform the contract based on your errone- 
ous bid, and this office properly concluded that you were not charge- 
able with excess costs incurred by the Government as a result of your 
action. In this connection see 17 Comp. Gen. 452, 454. 

The settlement of February 11, 1938, must be and is sustained. 


(A-91316) 


PAY—DRILL—NATIONAL GUARD—ATTENDANCE AT DRILL OF OTHER 
THAN OWN ORGANIZATION 


An enlisted member of a National Guard organization who attends a drill 
with another organization for which no armory drill pay is authorized 
for members of that organization, may not be credited for that drill and 
receive armory drill pay therefor on the pay roll of his own organization. 


Acting Comptroller General Elliott to Lieutenant Colonel A. J. Maxwell, United 
States Army, April 13, 1938: 

There has been received by reference from the Chief of Finance 
your letter of December 6, 1937, transmitting supplemental armory 
drill pay roll of Machine Gun Troop, One Hundred and Fifth Cav- 
alry, Wisconsin National Guard, May 1 to July 31, 1937, in favor 
of First Sgt. Marvin P. Pedersen for $2.80, representing pay for 
attendance at a drill on May 24, 1937, with the Howitzer Company, 
One Hundred and Twenty-eighth Infantry, Wisconsin National 
Guard. 

First Sgt. Marvin P. Pedersen, a member of the Machine Gun 
Troop, One Hundred and Fifth Cavalry, Wisconsin National Guard, 


was shown on the original armory drill pay roll of the organization 
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for the period May 1 to July 31, 1937 (voucher No. 1094 of your 
August 1937 accounts) as having attended 12 authorized drills, 4 
during each month. As evidence of attendance at one of the drills 
credited for the month of May, there was attached to the original 
pay roll a certificate of the commanding officer of Howitzer Company, 
One Hundred and Twenty-eighth Infantry, dated May 24, 1937, that 
the enlisted man on that date had attended a regularly ordered drill 
with that unit. The enlisted man was paid for 11 drills only on 
voucher 1094 due to the fact that the drill held by the Howitzer 
Company was not an authorized pay drill of that organization, and 
the supplemental pay roll covers payment for attendance at that 
drill. The precise question, therefore, is whether an enlisted member 
of a National Guard organization who attends a drill with another 
organization for which no armory drill pay is authorized for mem- 
bers of that organization, may nevertheless be credited for that drill 
and receive armory drill pay therefor on the pay roll of his own 
organization. 

Section 110 of the National Defense Act, as amended by the act 
of June 6, 1924, 43 Stat. 471, provides in part as follows: 


Pay for National Guard enlisted men.—Each enlisted man belonging to an 
organization of the National Guard, other than enlisted men of the sixth and 
seventh grades, shall receive compensation at the rate of one-thirtieth of the 
initial monthly pay of his grade in the Regular Army, and each of those of 
the sixth and seventh grades shall receive compensation as is provided in 
section 14 of the Pay Readjustment Act of June 10, 1922, for each drill ordered 
for his organization where he is officially present and in which he participates 
for not less than one and one-half hours, not exceeding eight in any one cal- 
endar month and not exceeding sixty drills in one year: * * * And pro- 
vided further, That any enlisted man shall, under such regulations as the Sec- 
retary of War may prescribe, receive compensation under the provisions of 
this section for any drill had in accordance with such provisions where he is 
officially present and in which he participates for not less than one and one-half 
* hours with a National Guard organization within the same State at a station 
other than his own, upon presentation of a certificate in form prescribed in 
said regulations from the organization commander to the commanding officer 
of the organization of which he is a member showing such drill participation. 


National Guard Regulations 45, dated August 7, 1934, provide: 


9. Definitions. * * * Assemblies for drill and instruction, hereinafter re- 
ferred to as “assemblies,” are construed as including the “regular drill and other 
period of instruction” referred to in section 108 [sic], National Defense Act, 
and the ordered drills referred to in section 110, National Defense Act. They 
may be held wherever the company, troop, battery, or detachment is stationed, 
and notwithstanding the fact that the organization is on full-duty status as a 
military force, under State orders, when otherwise authorized by law and 
regulations and proper State authority. 

* os * ™ + - . 

11. Maximum limitations——No maximum number of assemblies for drill or 
instruction is prescribed, but no pay can accrue for assemblies in excess of those 
authorized from time to time by the Secretary of War. 


In A-39941 dated February 9, 1932, it was held, in agreement with 
the views of the War Department, that under the law and regulations 
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an enlisted man who is authorized to attend drills with another or- 
ganization may not qualify for armory drill pay for drills with 
such organization in excess of the number of drills ordered for his 
own organization for the same month. Following that decision it 
was held in A-50740 dated September 28, 1933, that an enlisted man, 
whose own organization in a particular quarterly period had author- 
ized monthly drills on a 4-4-4 basis, and who attended drills with 
another organization whose monthly drill schedule was upon a 3-5-4 
basis, could be paid for not more than 11 drills, drill pay for 4 drills 
being the maximum allowable for the second month for the reason 
that was the maximum number of drills authorized for his organiza- 
tion during the same month. 

This established rule, of course, was voidlenbed upon a disclosed 
intent and purpose of limiting drill pay of an enlisted man tempo- 
rarily attending drills with an organization other than his own, to 
the maximum corresponding monthly drills with his own organiza- 
tion, drills for which pay was authorized under the provisions of 
section 110 of the National Defense Act, as amended, and the regu- 
lations made in pursuance thereof, and by necessary implication this 
limitation extends in its application to drills other than those for 
which pay is authorized by either the enlisted man’s own organiza- 
tion or by another organization. 

The applicable N. G. B. Form 100 of Howitzer Company for May 
1937 indicates that no authorized pay drill was scheduled for the 
twenty-fourth day of the month and no member of the Howitzer 
Company earned or could have earned pay for attendance at a drill 
on that date for the reason such drill was not a pay drill “ordered 
for his organization” within the meaning of section 110 of the Na- 
tional Defense Act, as amended. Under similar circumstances at- 
tendance by enlisted members of the Machine Gun Troop at sched- 
uled nonpay drills would not entitle them to armory drill pay there- 
for. If the other enlisted members of the Howitzer Company are not 
entitled to armory drill pay for attendance at drills in excess of the 
authorized number of Federal pay drills scheduled for their organi- 
zation in any particular month, an individual member of a different 
organization is not entitled to more by attendance at the same non- 
pay drill. Since no duly prescribed assembly for pay purposes was 
scheduled by the Howitzer Company on May 24, 1937, First Sergeant 
Pedersen is not entitled to armory drill pay for attendance at a drill 
with such organization on that date. You are not authorized to pay 
the supplemental voucher which is returned. 
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(A-93867) 


‘TRAVELING EXPENSES—CONVENTIONS, CONFERENCES, ETC.—DEFI- 
NITION OF “MEETINGS” IN FEDERAL HOUSING ADMINISTRATION 
APPROPRIATION LIMITATION 


The phrase “meetings concerned with the work of the Administration” appearing 
in the limitation in the appropriation act of June 28, 1937, 50 Stat. 350, on 
the amount authorized to be expended by the Federal Housing Administra- 
tion for attendance thereat, means conventions, gatherings, meetings, or 
other forms of assemblage under the auspices of private or non-Federal 
societies, associations, or other similar organizations where consideration or 
discussion is given to subject matters within the general scope of the 
National Housing Act, as amended, the expenses of attendance at which 
otherwise would be prohibited by section 3 of the act of June 26, 1912, 
37 Stat. 184, or Joint Resolution of February 2, 1935, 49 Stat. 19, but 
the limitation is not applicable to expenses in connection with conferences 
between officers or employees of the Administration or between such per- 
sonnel and representatives of lending institutions, architects, appraisers, 
and others connected with real estate operations engaged in activities in 
which both the Administration and the participating concerns are interested. 


Acting Comptroller General Elliott to the Administrator, Federal Housing Ad- 
ministration, April 13, 1938: 


Your letter of March 28, 1938, is as follows: 


The Appropriation Act, making funds available for this Administration, 
contains a provision : 

“not to exceed $2,000 for expenses of attendance, when _ specifically 
authorized by the Administrator, at meetings concerned with the work of the 
Administration.” 

A question has arisen as to the interpretation of the meaning of the word 
“meeting” as contained in the act. 

It is necessary in the operations of the Federal Housing Administration to 
have a representative attend national, State, and local conventions, such as 
American Bankers’ Association, National Association of Real Estate Boards, 
National Lumber Manufacturers’ Association, and others. It is our under- 
standing that such conventions come clearly within the provision of the act 
above quoted. 

However, in addition to attendance at these conventions it has been found 
necessary to have representatives contact local groups of officers of lending 
institutions, architects, appraisers, and others connected with real estate opera- 
tions. These gatherings may be called by this Administration or a repre- 
sentative of the Federal Housing Administration may be requested by one of 
these groups to appear. The gathering may consist of only a few persons or 
may consist of a large number and may include representatives of other govern- 
ment agencies. 

At times it is also necessary to call zone meetings of the directors and chief 
underwriters of our field offices. These meetings usually take place at some 
central city within a particular zone and are usually conducted by one or 
more representatives of the Washington office. 

Whenever possible a representative is selected from one of our field offices 
at or near the place the convention or meeting is being conducted. 

It is our understanding that the purpose of this provision is to modify the 
provisions of section 8 of the act of June 26, 1912, 37 Stat. 184: 

“No money appropriated by this or any other act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or 
association, unless such fees, dues, or expenses are authorized to be paid by 
specific appropriations for such purposes or are provided for in express terms in ° 
some general appropriation.” 

In order to clarify the word “meeting,” as used in the appropriation language, 
will you please give us a ruling as to the correct interpretation of this word? 
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The appropriation limitation of $2,000 to which you refer appears 
in the act of June 28, 1937, 50 Stat. 350, for the fiscal year 1938. 

In addition to section 3 of the act of June 26, 1912, quoted in your 
letter, there also is for consideration Joint Resolution dated February 
2, 1935, 49 Stat. 19, providing as follows: 

That, unless specifically provided by law, no moneys from funds appropriated 
for any purpose shall be used for the purpose of lodging, feeding, conveying, or 
furnishing transportation to, any conventions or other form of assemblage or 
gathering to be held in the District of Columbia or elsewhere. This section 
shall not be construed to prohibit the payment of expenses of any officer or 
employee of the Government in the discharge of his official duties. 

The President is hereby requested to send a copy of this resolution to the 


heads of all Government departments and agencies which have been granted 
lump-sum appropriations. 


It has been held that the prohibition contained in the 1912 statute 
against the use of appropriated funds for payment of expenses of 
attendance at meetings or conventions does not apply unless the 
meeting or convention is of members of a society or association. 5 
Comp. Gen. 834. The 1935 statute, swpra, is specifically not applica- 
ble to prohibit “the payment of expenses of any officer or employee 
of the Government in the discharge of his official duties.” See gen- 
erally 16 Comp. Gen. 839; id. 850. 

Hence, the phrase “meetings concerned with the work of the Ad- 
ministration” appearing in the appropriation act for the expenses 
of attendance at which the Administration is limited to $2,000 per 
annum, means conventions, gatherings, meetings, or other forms of 
assemblage under the auspices of private or non-Federal societies, 
associations, or other similar organizations where consideration or 
discussion is given to subject matters within the general scope of the 
National Housing Act, as amended, the expenses of attendance at 
which otherwise would be prohibited by section 3 of the act of June 
26, 1912, 37 Stat. 184, or Joint Resolution of February 2, 1935, 49 
Stat. 19, and not conferences between officers or employees of the 
Federal Housing Administration or between the personnel of the 
Administration and representatives of lending institutions, architects, 
appraisers, and others connected with real estate operations engaged 
in activities in which both the Federal Housing Administration and 
the participating concerns are interested. 

The question presented is answered accordingly. 


(A-93908) 


APPOINTMENTS — PRESIDENTIAL— TRANSFER TO DIFFERENT POSI- 
‘TION WITHOUT FURTHER PRESIDENTIAL APPOINMENT—SOCIAL 
SECURITY BOARD “EXPERTS” 


The general rule that the appointment by the President with the advice and 
consent of the Senate of an officer or employee to a particular office or 
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position does not have the effect of qualifying the appointee to serve in 
or receive the salary of, any other separate and distinct office or position 
required to be filled by Presidential appointment, is equally applicable 
to an appointment to an “expert” position as “Constructive Accountant,” 
made by the President with the advice and consent of the Senate as 
required by the appropriation act of June 28, 1937, 50 Stat. 344, in cases 
of experts or attorneys appointed under the Social Security Board at a 
salary of $5,000 or more per annum, and the appointee may not be trans- 
ferred to or paid the salary of a separate and distinct “expert” position 
of “Associate Director” without Presidential appointment by and with the 
advice and consent of the Senate. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
April 13, 1938: 


Your letter of March 29, 1938, is as follows: 


The Social Security Board has under consideration a recommendation for 
change of status of one of its employees from constructive accountant (CAF-12, 
$5,400), Bureau of Accounts and Audits, to associate director (CAF-13, $5,600). 

The employee in question was appointed by the President, by and with the 
advice and consent of the Senate, in accordance with the proviso to the Board’s 
appropriation (Independent Offices Appropriation Act, 1938), as an expert 
under the title “Constructive Accountant.” No salary or grade was mentioned 
in the Board’s recommendation of appointment, in the President’s nomination 
to the Senate, in the confirmation by the Senate, or in the commission. 

Your advice is requested on the question whether if the Board were now to 
appoint such employee to the position of associate director, the Board's appro- 
priation would be available for payment of his salary in that position. 

It will be noted that the relevant proviso in the appropriation act requires 
merely that an expert be “appointed by the President” and not that he be so 
appointed to a particular position. I suggest for your consideration, therefore, 
that the proviso having once been complied with, there is no further require- 
ment of Presidential appointment for the change of status of an employee from 
one expert position to another expert position. 


The appropriation item for the Social Security Board for the 
fiscal year 1938, act of June 28, 1937, 50 Stat. 344, contains the fol- 
lowing provisos: 


* * * Provided further, That no salary shall be paid for personal services 
from the money herein appropriated under the heading “Social Security Board” 
in excess of the rates allowed by the Classification Act of 1923, as amended, 
for similar services: Provided further, That this proviso shall not apply to the 
salaries of the Board members: Provided further, That none of the funds 
herein appropriated under the heading “Social Security Board” shall be used to 
pay the salary of any expert or attorney receiving compensation of $5,000 or 
more per annum unless and until such expert or attorney shall be appointed 
by the President, by and with the advice and consent of the Senate. 


In decision of September 14, 1937, 17 Comp. Gen. 250, 252, it was 
stated : 


* * * there is nothing expressed or implied in the appropriation act 
prohibiting the administrative promotion of an officer or employee properly 
appointed as required by the act within the salary range of his grade as long 
as he holds the same position to which so appointed. * * 


And in decision of December 6, 1937, 17 Comp. Gen, 474, 476, it was 
stated : 


There is noted the statement in your letter to the effect that Mr. Williamson's 
position recently has been allocated in grade P-8. If his appointment by the 
President, confirmed by the Senate. was to a position in grade P-7—that is 
to say, if either the recommendation for his appointment, the nomination by 
the President, or the commission issued pursuant thereto specified grade P-7. 
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or any salary rate therein—there is no authority of law for the Board, with 
the approval of the Civil Service Commission, to allocate his position in grade 


P-8, or for payment at any salary in excess of the maximum salary rate of 
the grade to which the President appointed him. 


An appointment by the President with the advice and consent of 
the Senate of an officer or employee to one office or position of ex- 
pert or attorney with salary rate of $5,000 or more per annum, spe- 
cifically identified by title, grade, salary rate, or in any other definite 
manner, in the administrative recommendation for the appointment, 
the nomination of the President, or the commission issued pursuant 
thereto, does not have the effect of qualifying the appointee to serve 
in, or receive the salary of, any other separate and distinct office or 
position of expert or attorney with salary rate of $5,000 or more per 
annum without Presidential appointment by and with the advice and 
consent of the Senate. The rule in this respect as to Presidential 
appointments of experts and attorneys is no different than that ap- 
plicable to any other class of Presidential appointments. 

In the case presented this office is unable to agree that the applica- 
tion of the statutory proviso should be as suggested in the conclud- 
ing sentence of your letter. It is understood the position to which the 
employee was appointed by the President was designated as “con- 
structive accountant” in the administrative recommendation for ap- 
pointment, the nomination of the President, and/or the President’s 
commission issued pursuant thereto; that it is now proposed to 
place such employee in a position designated as “Associate Director” 
in a higher grade, and that to accomplish that purpose a new appoint- 
ment is required. If such are the facts, and the office or position 
of “Associate Director” is properly classified as an “expert” position, 
you are advised that the appropriation for the Social Security Board 
for the fiscal year 1938 would not be available for payment of the 
compensation of the employee unless his appointment is made by the 
President, by and with the advice and consent of the Senate. 


(A-93717) 


CONTRACTS—MISTAKES—BIDS—FAILURE TO SHOW PROPER UNIT— 
CORRECTION AND AWARD PROCEDURE 


Where, because of the emergency need, a contracting officer made award on a 
bid as submitted notwithstanding he noticed that the extended prices did 
not agree with the unit prices shown therein, and the bidder, upon being 
requested, after award, to verify its bid, stated, in accordance with con- 
tracting officer's prior interpretation, that it had failed to change the unit 
of quantity on the bid form to that used in computing its bid and that 
which is generally used in determining the cost of the commodity involved, 
the bid may be corrected to the price clearly intended, but if the bid, as 
corrected, is not the lowest bid received, the award should be canceled as 
te the undelivered portion of the involved material and payment made for 
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the delivered portion at not to exceed the amount bid by the lowest bidder 
on the items involved. 

Where an extended total in a bid does not agree with the unit price for the 
quantity involved and it is apparent to the contracting officer that the dis- 
crepancy is in the designated unit rather than in the unit price or the total 
price and the bidder confirms the contracting officer’s interpretation before 
any award is made, the correction may be made without submitting the 
matter to the General Accounting Office. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 14, 
1938: 


There has been received your letter of March 26, 1938, as follows: 


On February 18, 1938, the Regional Office of the Soil Conservation Service 
at Spokane, Washington, entered into an unnumbered contract with the Air 
Reduction Sales Company, Seattle, Washington, in acceptance of its bid sub- 
mitted in response to invitation to bid No. CIV-273, under which bids opened at 
Spokane, Washington, on February 15, 1938. 

The invitation to bid covered the proposed purchase of acetylene and oxygen 
for use in welding operations, and called for unit prices per tank. Bids were 
received from Linde Air Products Company, Air Reduction Sales Company, and 
Seattle Oxygen Company, Inc. 

The Regional Procurement Officer, prior to award, noted that the total cost 
of each item in the bid submitted by Air Reduction Sales Company was not the 
product of the unit price and the quantity, The bid, on its face, disclosed an 
obvious error in extension, but the Procurement Officer’s knowledge of com- 
mercial practices among this class of bidders, indicated to him that it was 
the intent of the bidder to quote on a 100 cubic feet basis instead of per tank, 
and that the bidder’s real mistake was due to its failure to qualify the unit 
price used. This method of quoting appears to be borne out by the fact that 
the total cost per item is the product of the capacity of the tank and the unit 
price, if such unit price is construed as the price per 100 cubic feet. It will also 
be noted that Seattle Oxygen, Inc., while quoting correctly on items 1, 2, and sub- 
items, made a similar error on item 3 and sub-items by failing to qualify the 
unit quoted upon. 

A considerable quantity of the acetylene and oxygen specified was urgently 
needed at C. C. C. camps for the repairing and ee of equipment and 
any undue delay in obtaining their requirements would result in retarding early 
spring operations. Since the needs of the Government would, therefore, not 
permit of the delay incident to submitting the case to your office prior to award 
for determination on the matter of mistake, award was immediately made to the 
Air Reduction Sales Company (8 Comp. Gen. 397). 

On February 28, 1988, the Air Reduction Sales Company was requested to 
verify and confirm its bid. On March 1, 1988, this concern replied stating that 
it had neglected to change the unit “tank” to “100 cubic feet,” and requested 
that its bid be considered on a unit price per 100 cubic feet. It was also stated 
that due to the peculiar nature of this commodity, it is practically impossible 
to furnish cylinders of a certain content and inasmuch as charges are based 
upon the actual content, it is the practice to use a unit of 1 or 100 cubic 
feet in determining the cost of the total contents. 

Enclosed, herewith, are the contract entered into with the Air Reduction 
Sales Company, all rejected bids, an abstract of bids, and correspondence had 
with the Air Reduction Sales Company and Seattle Oxygen Company, Inc. 

It is requested that you review the facts presented herein, and with the 
return of all papers, the Department be advised of the proper action to follow. 

Your advice is also requested as to whether, in the future, under similar 
circumstances, the contracting officer may consider the bid in its intended form 
after obtaining confirmation by the bidder. If your answer is in the affirmative, 
may it be given like application to other commodities where an error in 
extension appears on the face of the bid because of the bidder’s failure to 
note the unit prices used in variance with that appearing on the invitation to 
bid. It is understood, of course, that the error must be obvious beyond all 
measure of doubt, that confirmation is to be received prior to award, and that 
while the extension is inconsistent it would be consistent with another unit, as 
for example, per pound instead of per 100 pounds, each instead of per dozen, 
or per board foot instead of per 1,000 board feet. 
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There appears to be no room for doubt that the unit prices quoted 
by the Air Reduction Sales Company were intended to be per 100 
cubic feet instead of per tank and that the bidder failed to so qualify 
the unit price used. The bid may be corrected accordingly. If the 
bid as corrected is not the low bid, the award should be canceled as 
to the undelivered portion and payment made for the delivered por- 
tion at not to exceed the amount bid by the lowest bidder on the 
items involved. 


As to the request in the concluding paragraph of your letter, supra, 
you are advised that when the extended total does not agree with the 
unit price for the quantity involved and it is apparent to the con- 
tracting officer that the discrepancy is in the designated unit rather 
than in the unit price or the total price and the bidder confirms the 
contracting officer’s interpretation before any award is made, the 
correction may be made without submitting the matter to this office. 

The papers are returned. 


(A-93251) 


VETERANS’ ADMINISTRATION — VETERANS’ BENEFITS — ESTABLISH- 
MENT OF GENERAL RULE FOR RECOGNITION OF PARENTS 


The establishment of a general rule applicable to compensation, pension, insur- 
ance, or adjusted compensation benefits conferred under the laws adminis- 
tered by the Veterans’ Administration, to provide that “where * * * 
more than one person in a parental line may be recognized as father or 
mother, the proper recognition of one under the procedure in effect at the 
time such action was taken shall be exclusive of the rights of all other 
persons in the same parental line and no other person in the same parental 
line will thereafter be entitled to benefits as father or mother,” although 
contrary to the long-established procedure as to certain of these benefits, 
is a matter for the consideration of the Administrator of Veterans’ Affairs, 
but the General Accounting Office does not feel justified in agreeing to a 
change in the long-existing rule applicable to adjusted compensation de- 
pendency benefits, regardless of what action may be legally taken as to 
the other classes. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
April 15, 1938: 


Your letter of March 8, 1938, is as follows: 


Recently I appointed a committee for the purpose of considering the estab- 
lishment of a general rule applicable to all benefits for the recognition of par- 
ents where there is more than one person in the same parental line who may 
be entitled to the benefits under the laws administered by the Veterans’ Admin- 
istration. 

The committee, after carefully considering the suggestions contained in vari- 
ous memoranda on the subject as to the rules to be followed, recommended 
the adoption of the following rule: 

“Where, under the laws granting benefits (compensation, pension, insurance, 
or adjusted compensation), more than one person in a parental line may be 
recognized as father or mother, the proper recognition of one under the pro- 
cedure in effect at the time such action was taken shall be exclusive of the 
rights of all other persons in the same parental line and no other person in the 
same parental line will thereafter be entitled to benefits as father or mother.” 
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In recommending the adoption of this rule the committee invited my atten- 
tion to the fact that your office in the preaudit of adjusted compensation benetit 
claims has definitely expressed the view that for the purpose of awarding ad- 
justed compensation benefits under section 601 of the World War Adjusted 
Compensation Act, the entitlement of all persons who may be recognized as a 
mother (natural, foster, step, or adopted) must be disposed of before consid- 
eration can be given to a claim on behalf of a father. In view of this fact, 
the committee suggested that a conference be arranged with your office, before 
the adoption and promulgation of the recommended rule, for the purpose of 
ascertaining your reaction thereto in the adjudication of adjusted compensation 
benefit claims. 


Accordingly, your views as to the adoption of the proposed uniform rule are 
respectfully requested. In the event you believe that a conference would be 
advantageous, I would be pleased to have representatives of this office confer 
with representatives of your office on this subject at such time and place as 
you may suggest. 

The proposed rule would change the rule that has prevailed for 
18 years in determining the claimants who will be recognized as the 
claimant entitled to automatic insurance benefits and under which 
adjusted compensation dependency benefits also have been paid since 
the first of April 1925. The question was first presented in the con- 
struction and application to be given subdivision (4a) of section 4 of 
the act of December 24, 1919, 41 Stat. 371, amending the War Risk 
Insurance Act, which provides as follows: 

(4a) The terms “father” and “mother” include stepfathers and stepmothers, 
fathers and mothers through adoption, and persons who have stood in loco 
parentis to a member of the military or naval forces at any time prior to his 
enlistment or induction for a period of not less than one year: Provided, That 
this subdivision shall be deemed to be in effect as of October 6, 1917. 

This provision of the War Risk Insurance Act was reenacted as 
paragraph (5) of section 3 of the World War Veterans’ Act, 1924, 
43 Stat. 607, and is the controlling statute for application now in 
determining the rights as between parents to automatic insurance 
payments under the provisions of section 401 of the War Risk In- 
surance Act, as amended by the act of December 24, 1919, 41 Stat. 
375, which statute gives preference to the mother over the father 
for these benefits. In considering the effect to be given the provisions 
of subdivision (4a) of section 4 of the act of December 24, 1919, 
supra, the Comptroller of the Treasury held in decision of August 16, 
1920, 27 Comp. Dec. 165, that the father would take automatic in- 
surance payments next after the mother, although the veteran was 
survived by a maternal grandmother who had stood in loco parentis 
to the veteran, and who was therefore a “mother” within the mean- 
ing of that term as defined in the statute. This decision was modi- 
fied by decision dated September 24, 1920, 27 Comp. Dec. 281, in 
which the rule was adopted that the entire maternal line included in 
the definition of “mother” would take the benefits payable before 
payment could be made to any parent in the paternal line, the sylla- 
bus of the decision reading as follows: 


In determining the order of precedence of surviving beneficiaries of deceased 
soldiers who have been granted automatic insurance, the War Risk Insurance 
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Act, as amended by the act of December 24, 1919, 41 Stat. 375, may be con- 
strued so as to give the entire maternal line of survivorship precedence over 
the entire paternal line, including the father of the dead soldier; but, in the 
absence of legislation granting the Bureau of War Risk Insurance discretion 
in individual cases, any such rule of construction by the Bureau must be fixed 
and not deviated from according to the equities or supposed equities of individual 
cases. 

The rule was also discussed and applied in the decision of this 
office, A~29812, dated December 19, 1929, in the automatic insurance 
case of Lester J. Caldwell, XC—132,309, wherein two foster-mothers 
were given preference over the foster-father and the natural father 
on the basis of the rule that the entire maternal line would take 
precedence over any claimant in the paternal line. It was also 
stated in the decision that— 

* * * as the matter of automatic insurance is not now current but was 
only a temporary measure, there would be no sound reason for now disturbing 
the rule thus announced and the practice established thereunder. 

It is suggested, in view of the long period of time that this rule 
has been in force, and.as practically all cases involving automatic 
insurance that would be affected apparently have been adjudicated, 
no good purpose would appear to be served for disturbing the rule 
at this time, so far as automatic insurance is concerned. However, 
section 5 of the act of July 3, 1930, 46 Stat. 991, amending the 
World War Veterans’ Act vests in the Administrator of Veterans’ 
Affairs exclusive authority to determine all questions of fact and 
law affecting the rights of claimants to automatic insurance, pension, 
and compensation benefits. Therefore, the matter of whether there 
shall be any change in the rule which has heretofore been followed 
as to automatic insurance would seem to be a matter for the deter- 
mination of the Administrator of Veterans’ Affairs. 

With respect to adjusted compensation dependency benefits, sec- 
tion 601 of the World War Adjusted Compensation Act, as amended 
by the act of July 3, 1926, 44 Stat. 827, provides an order of preference 
with the mother before the father. 

Section 607 (c) of the original act of May 19, 1924, 43 Stat. 130, 
defines the terms “father” and “mother” as follows: 

(c) The terms “father” and “mother” include stepfathers and stepmothers, 
fathers and mothers through adoption, and persons who have, for a period 
of not less than one year, stood in loco parentis to the veteran at any time 
prior to the beginning of his service. 

The definition of the terms “father” and “mother” as contained in 
this statute is substantially the same as that contained in subsection 
(4a) of the act of December 24, 1919, 41 Stat. 371, supra, amending 
the War Risk Insurance Act, and therefore the same rule that applied 
for determining claimants among fathers and mothers under the War 
Risk Insurance Act has been applied in making payments under the 
World War Adjusted Compensation Act. 15 Comp. Gen. 139, 141. 
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Only payments to dependents under title VI of the World War 
Adjusted Compensation Act are affected by this rule and then only 
in those cases in which there are two or more persons in the maternal 
line who can qualify as a “mother” as the term is defined in the 
statute. Payments under this title of the act began on April 1, 1925, 
all of which have been preaudited by this office. As substantially all 
cases involving benefits of this type have now been paid, and the 
cases affected disposed of under the rule that the entire maternal line 
shall take precedence over the paternal line, it would seem that the 
rule, which is justified under the terms of the controlling statute, 
should not now be disturbed so far as adjusted compensation is con- 
cerned ‘and a different rule applied to the few remaining cases that 
may now remain unpaid. 

As to compensation and pension payments, the statutes authorizing 
these benefits do not provide for an order of preference between the 
father and the mother as in the case of automatic insurance and 
adjusted compensation dependency benefits, but both the father and 
the mother may be paid these benefits concurrently. Therefore, the 
rule that the entire maternal line must be eliminated before a claim- 
ant in the paternal line may be recognized does not apply to these 
benefits. 

It will be seen from a study of the controlling veterans’ statutes 
that the Congress in authorizing the payment of benefits to depend- 
ents has set up a different rule for the payment of automatic insur- 
ance and adjusted compensation benefits from that authorizing the 
payment of pensions and death compensation. Accordingly, any 
lack of uniformity prevailing in the granting of these benefits is not 
the result of any lack of uniformity in the construction or application 
of the statutes involved, but is the result of the respective terms of 
the statutes which provide for a priority of preference in the recog- 
nition of claimants for automatic insurance and adjusted compensa- 
tion benefits, but does not provide for any such priority of preference 
between the father and mother for the payment of compensation 
or pensions. 

In view of the foregoing it must be apparent that a conference 
between representatives of your Administration and of this office 
to discuss the matter could not accomplish any advantageous results. 
I have also to advise that in the circumstances this office does not feel 
justified in agreeing to a change of the long-existing rule which is 
authorized by the controlling statute on the basis of which payments 
of adjusted compensation dependency benefits are now audited, 
whether or not a different rule may be legally adopted by the Vet- 
erans’ Administration as to other classes of veterans’ benefits under 
the terms of veterans’ legislation other than the World War Adjusted 
Compensation Act. 
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(A-93847) 


MEDICAL TREATMENT—EMPLOYEES’ COMPENSATION COMMISSION 
BENEFICIARIES—PUBLIC HEALTH SERVICE ACTING ASSISTANT 
SURGEON—ADDITIONAL COMPENSATION 


An acting assistant surgeon of the Public Health Service whose appointment or 
contract of employment does not limit the service to be furnished, whether 
for full time or for part time, and whose compensation is fixed on an an- 
nual, monthly, or daily basis, is a medical officer of the United States 
within the meaning of section 9 of the Employees’ Compensation Act, as 
amended by section 1 of the act of June 26, 1926, 44 Stat. 772, while en- 
titled to pay as an acting assistant surgeon, and is not entitled to addi- 
tional compensation for medical treatment furnished beneficiaries under this 
act but, if the appointment or contract of employment limits the service 
to be performed and provides for compensation on a fee basis, he is not a 
medical officer within the meaning of the said act, as amended. 15 Comp. 
Gen. 1007, amplified. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 15, 
1938: 


Your letter of March 24, 1938, is as follows: 


Your decision of May 20, 1986, 15 Comp. Gen. 1007, holds, in effect, that a 
physician, who was appointed by the Secretary of the Treasury for employment, 
in the event of the absence of the regularly assigned employee, as medical 
inspector of aliens, is a medical officer within the meaning of section 9 of the 
act of September 7, 1916, 39 Stat. 743, as amended by section 1 of the act of 
June 26, 1926, 44 Stat. 772 (U. 8. C., title 5, see. 759), and that, while he might 
not receive any compensation under his appointment, he is not entitled to pay for 
medical services rendered a beneficiary of the United States Employees’ Com- 
pensation Commission. In this decision you cite, among other decisions, the 
following: 15 Comp. Gen. 474; decision of July 26, 1930, A-82665; and decision 
of March 9, 1934, A-58206. In view of certain possible effects of the four 
decisions above mentioned, the department requests your consideration of the 
more complete information herein contained as to the status of the class of 
employees involved, which, it is submitted, indicates that they were “part-time 
examiners” and “part-time physicians” as defined in the decision of July 19. 
1924, 4 Comp. Gen. 85. 

In the latter decision it is stated that the proper definition of “United States 
medical officers,” as used in the above-mentioned act, “is that of those whose 
professional services are mainly to the Government under regular appointment 
or contract of employment.” This decision then holds that physicians who are 
employed “under ‘special’ contracts or letters of appointment for limited or 
special professional services” need not be classed as “United States medical 
officers” within the meaning of the act. It is noted that in this decision the 
submitting agency stated: ‘The letters of appointment of these medical officers 
of the bureau, after giving the appointees the titles above indicated, read pre- 
cisely the same as the appointment of other medical officers except that the 
words ‘part time’ are inserted in the letters of appointment.” 

The department is unable to see wherein there is any legally significant dif- 
ference in the status of the Public Health Service employees who were the 
subject of the four decisions first mentioned above and the employees covered 
in the last mentioned decision. In accepting employment, these service physi- 
cians do not agree to give the Government their services mainly nor any mini- 
mum proportion of their time. They engage in private practice and agree to 
render treatment to only a designated group of persons or to make specified 
inspections or examinations. None of these physicians occupy Government 
physical facilities, their only “stations” being their own private offices. The 
department is inclined to feel, therefore, that in all these decisions undue 
emphasis has been placed upon the words “acting assistant surgeon,” which 
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have been (for the purpose of internal administration) assigned as the title 
of these part-time employees, and insufficient consideration has been given to 
the fact that they are private physicians who are appointed to render “limited 
or special professional services” within the meaning of the decision of July 
19, 1924, supra. 

Your attention is invited to this matter primarily because of the possible 
adverse effect of the four decisions, supra, on the department’s efforts to make 
the most economical arrangement, for authorized medical relief in the various 
areas, relative to establishment of stations, the employment of full-time or 
part-time physicians, and amount of compensation; and, in this connection, it 
is noted that the decision of November 11, 1922, 2 Comp. Gen. 320, states, in 
effect, that it is within the discretion of the head of a Government agency to 
receive patients of the Employees’ Compensation Commission into hospitals 
under his control whenever, in his judgment, so receiving them will not inter- 
fere with the hospitalization of those beneficiaries of the agency for whose use 
the facilities were provided. The Department does not question the eligibility 
of patients of the Commission to treatment in its hospitals or by its full-time 
employees, but takes the view that such patients have no greater right to medi- 
cal treatment by the Public Health Service than other persons who, also by 
law, are its beneficiaries. The service provides by regulations and instructions 
the extent of treatment and the particular stations at which such treatment 
is given its beneficiaries, and it is submitted that, if, under such regulations and 
instructions, other classes of beneficiaries could not demand that they be given 
medical treatment by its part-time physicians, such demand would not be 
proper in the case of Compensation Commission patients. If all beneficiaries 
of the service could, regardless of departmental regulations and instructions, 
demand treatment by part-time employees, the ultimate result might well be 
such an extension of medical facilities as the November 11, 1922, decision, supra, 
states should not occur. 

The department would, therefore, appreciate your decision on the following: 

(1) Is a private physician who is employed on a part-time basis by the 
Public Health Service to treat a specified group of its beneficiaries or to make 
specified examinations or inspections a “United States medical officer” within 
the meaning of section 9 of the act of September 7, 1916, supra, if the words 
“part time” do not appear in his letter of appointment? 

(2) Is such a private physician such a “medical officer” if the words “part 
time” do appear in his letter of appointment? 

If the answers to these questions are in the affirmative, the department would 
also appreciate information as to wherein the physicians differ in status from 
those dealt with in the decision of July 19, 1924, supra. 


Section 9 of the Employees’ Compensation Act of September 7, 
1916, 39 Stat. 743, as amended by section 1 of the act of Ju une 26, 1926, 
44 Stat. 772, provides in part as follows: 


That for any injury sustained by an employee while in the performance of 
duty, whether or not disability has arisen, the United States shall furnish to 
the employee all services, appliances, and supplies prescribed or recommended 
by duly qualified physicians which, in the opinion of the commission, are likely 
to cure or to give relief or to reduce the degree or the period of disability or to 
aid in lessening the amount of the monthly compensation. Such services, 
appliances, and supplies shall be furnished by or upon the order of United 
States medical officers and hospitals, but where this is not practicable they 
shall be furnished by or upon the order of private physicians and hospitals 
designated or approved by the commission. * 


In decision of May 21, 1920, 26 Comp. Dec. 940—apparently the 
first case in which this matter was given consideration by the ac- 
counting officers—involving an acting assistant surgeon of the Public 
Health Service appointed “for duty at E] Paso, Tex., in connection 
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with the examination of aliens, with compensation at the rate of $150 
per month,” it was held as follows, quoting from the syllabus: 
Acting assistant surgeons of the Public Health Service are United States 
medical officers within the meaning of section 9 of the employees’ compensation 
act of September 7, 1916, 39 Stat. 743, to whom beneficiaries of the Employees’ 
Compensation Commission may be sent for medical and surgical treatment. 
The same rule has since been applied by this office in cases where 
the acting assistant surgeons of the Public Health Service were 
appointed either for part-time or full-time service for medical treat- 
ment of one or more classes of beneficiaries of the Public Health 
Service with compensation fixed on a monthly or annual basis. The 
theory for this rule has been that if the appointment or contract of 
employment required an acting assistant surgeon to treat beneficiaries 
of the Public Health Service at any time, that is, if they were on 
call and paid a stipulated monthly or annual rate, whether for full 
time or part time, to treat beneficiaries of the Public Health Service, 
their contracts constituted them “medical officers of the United 
States” who are required by law to furnish medical treatment to 
beneficiaries of the Employees’ Compensation Act who are also bene- 
ficiaries of the Public Health Service. In other words, since the 
contracts with the Government required them to treat beneficiaries 
of the Public Health Service they would not be entitled to additional 
payment for treating such beneficiaries who are also beneficiaries 


of the Employees’ Compensation Act because of the provisions of 
section 9 thereof. That is, the beneficiaries of the Public Health 
Service are described in the act of March 3, 1919, 40 Stat. 1302 (24 
U. S. C. 26), as— 


* * * Merchant marine seamen, seamen on boats of the Mississippi River 
Commission, officers and enlisted men of the United States Coast Guard, officers 
and employees of the Public Health Service, certain keepers and assistant 
keepers of the United States Lighthouse Service, seamen of the Engineer Corps 
of the United States Army, officers and enlisted men of the United States 
Coast and Geodetic Survey, civilian employees entitled to treatment under the 
United States Employees’ Compensation Act, and employees on Army transports 
not officers or enlisted men of the Army, now entitled by law to treatment 
by the Public Health Service. 

Acting assistant surgeons having been appointed for the treatment 
of beneficiaries of the Public Health Service may not be paid as 
civilian physicians for treatment of a particular class of such bene- 
ficiaries merely because special provision is made in the law and 
appropriations for the Employees’ Compensation- Commission for 
treatment of beneficiaries of the Commission, any more than acting 
assistant surgeons may be paid in addition to their regular compen- 
sation for treatment of any other class of beneficiaries of the Public 


Health Service named in the act. However. it is believed that the 
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rule, due largely perhaps to the decision of May 20, 1936, 15 Comp. 
Gen. 1007, cited by you, has been more broadly applied than is 
justified. 

In letter to the Employees’ Compensation Commission dated Janu- 
ary 27, 1938, A-89742, in the case of Dr. William N. Maloney, it was 
stated in part as follows: 

* * ¢ 


as follows: 
ite + ~ 


The Public Health Service has reported the terms of his appointment 


an acting assistant surgeon, for the U. 8. Public Health Service 
in charge of medical examinations of entering aliens and alien seamen at Cape 
Vincent, New York, with compensation at the rate of $2.00 for the first examina- 
tion and 75 cents for each subsequent examination made at the same visit 
on the same vessel, with the understanding that no compensation in excess of 
$10.00 will be claimed for the examination of aliens upon any one vessel or 
at any one visit to the Immigration Station.” 

Although the appointment of Doctor Maloney gives to him the title of acting 
assistant surgeon for the Public Health Service, the duties required to be 
performed by him are so limited (examination of aliens and alien seamen at 
Cape Vincent, New York) as not to include medical treatment of beneficiaries 
of the Public Health Service. That fact and the further fact that compensation 
for such special service is on a fee basis differentiates his status under the 
appointment from that of the officers considered in 15 Comp. Gen. 1007. Under 
said appointment Doctor Maloney is not considered a “United States medical 
officer” within section 9 of the act of September 7, 1916, 39 Stat. 743. 

Referring to your specific questions, the controlling factor in de- 
termining whether acting assistant surgeons of the Public Health 
Service are or are not “medical officers of the United States” within 
the meaning of the Employees’ Compensation Act and required to 
furnish medical treatment free of charge to the beneficiaries of said 
act, is not whether the words “part time” do or do not appear in 
the appointments or contracts of employment, but whether the terms 
of the appointment or contract specifically so limit the service to be 
furnished as results in their not being medical officers of the United 
States within the meaning of the quoted section 9 of the Employees’ 
Compensation Act. é 

If the appointment or contract of employment of an acting assist- 
ant surgeon of the Public Health Service does not limit the service 
to be furnished, whether for full time or for part time, and the com- 
pensation is fixed on an annyal, monthly, or daily basis, he is to be 
regarded as a medical officer of the United States within the mean- 
ing of section 9 of the Employees’ Compensation Act, as amended, 
while entitled to pay as an acting assistant surgeon. 

If the appointment or contract of employment of an acting assist- 
ant surgeon of the Public Health Service limits the service to be 
performed and provides for compensation on a fee basis, he is not to 
be regarded as a medical officer of the United States within the mean- 


ing of section 9 of the Employees’ Compensation Act, as amended. 
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(A-93500) 


TRAVELING EXPENSES— MARINE CORPS PERSONNEL — NATIONAL 


RIFLE MATCHES—WAR DEPARTMENT APPROPRIATION AVAIL- 
ABILITY 


There being no law providing for the detail of officers and enlisted men of the 
Marine Corps to the War Department for duty as operating personnel for 
the national rifle matches, the War Department may not legally agree to 
pay, from its appropriation “Promotion of rifle practice” for the fiscal 
year 1939, traveling expenses of a Marine Corps operating detachment 
furnished at its request by the Navy Department for duty at the said 
matches, and if the Marine Corps orders its personnel to the matches as a 
function of the Corps, its appropriations are solely available for the pay- 
ment of travel involved and may not be supplemented by payments under 


the appropriation “Promotion of rifle practice” in the absence of specific 
statutory authority. 


Acting Comptroller General Elliott to the Secretary of War, April 16, 1938: 
There has been received your letter of March 16, 1938, as follows: 


Under the authority of the act of July 31, 1894 (28 Stat. 208), your advance 
decision on the following is requested: 

The War Department appropriation bill for the fiscal year 1939 carries an 
appropriation for the “Promotion of rifle practice: * * * for the conduct 
of the National Matches, including incidental travel, * * *.” The act of 
February 14, 1927, as amended by the act of May 28, 1928 (45 Stat. 786; 
U. 8. C. 32: 181a and 181b), further describes the National Matches as follows, 
quoting sections 18la and 181b, United States Code: 

“Sec. 18la. Promotion of rifle practice; national matches; small-arms firing 
school. There shall be held an annual competition, known as the National 
Matches, for the purpose of competing for a national trophy, medals, and other 
prizes to be provided, together with a small-arms firing school, which competi- 
tion and school shall be held annually under such regulations as may be 
prescribed by the Secretary of War. 

“Sec. 181b. Same; rifle and pistol matches open to Army, Navy, Marine 
Corps, National Guard, Militia, civilians, etc.; expenses; appropriation. The 
National Matches contemplated in section 18la of this title shall consist of 
rifle and pistol matches for the national trophy, medals, and other prizes 
mentioned in said section, to be open to the Army, Navy, Marine Corps, Na- 
tional Guard, or Organized Militia of the several States, Territories, and District 
of Columbia, the Reserve Officers’ Training Corps, and the citizens’ military 
training camps, rifle clubs, and civilians, together with small-arms firing school 
to be connected therewith and competitions for which trophies and medals 
are provided by the National Rifle Association of America; and for the cost 
and expenditures required for and incident to the conduct of the same, includ- 
ing the personal expenses of the members of the National Board for the Pro- 
motion of Rifle Practice, the sum necessary for the above-named purposes is 
hereby authorized to be appropriated annually as a part of the total sum 
appropriated for national defense: * 

National Matches are held annually at Camp Perry, Ohio. About 3,000 
competitors from all parts of the United States attend. They come from 
various classes of citizens such as National Guard, Marine Corps, U. S. Coast 
Guard, Naval Militia, Reserve Officers’ Training Corps, Organized Reserves, 
civilians, American Legion, etc. 

To conduct these matches properly, it is necessary for the War Department 
to furnish adequate operating personnel. This personnel performs the super- 
visory, target marking, and target pulling duties in connection with the 
matches. As a rule, the army furnishes 1,400 of this personnel and the Marine 
Corps 300. All personnel is under command of the senior officer present, 
whether he comes from the army or the Marine Corps. 

The contributing services of the Marine Corps operating detachment at the 
National Matches are valuable as relieving the necessity of the War Department 
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in furnishing its own troops. If 300 Marines do not participate in the natches, 
300 soldiers must be furnished in their place. In other words, the War 
Department has heretofore believed that the language of the appropriation: 
“Promotion of rifle practice: * * * for the conduct of the National Matches, 
including incidental travel * * *” is sufficiently clear to authorize the in- 
cidental travel expenses of personnel who assist in conducting the National 
Matches regardless of the source from which they come. In a recent decision 
of your office, however, it was held that reimbursement of the Marine Corps 
operating detachment for its participation in the 1937 National Matches was 
not authorized under the wording of the current appropriation. This decision 
was, it is believed, based upon the assumption that the Marine Corps operat- 
ing detachment in 1987 was ordered to the National Matches on Marine Corps 
duties rather than on National Match duties. Regardless of the correctness 
of this assumption, it is a fact that the Marine detachment at the 1937 National 
Matches was ordered there upon the approved request of the War Department. 

The question of reimbursing the Marine detachment for incidental travel at 
the National Matches in 1987 has been definitely decided and closed by your 
recent decision, but a similar question may arise in the future. 

Provided the War Department formally requests the Navy Department to 
furnish a Marine Corps operating detachment at future National Matches, 
and that subsequently this detachment is ordered to the National Matches 
for duty on the same basis as regular army operating personnel, is the 
present wording of the appropriation: “Promotion of rifle practice: * * * 
for the conduct of the National Matches including incidental travel * * *,” 
sufficient to authorize the payment from this appropriation of the incidental 
travel expenses of such Marine Corps operating detachment? 

The opinion of the War Department is that by an administrative arrangement 
such as the foregoing, the question as to the status of the Marine Corps 
operating detachment at the National Matches will be determined in advance 
and that consequently their right to incidental travel expenses will be author- 
ized under the present wording of the appropriation. 


The statement showing the distribution of appropriations and esti- 
mates for the National Matches and Small Arms Firing School, esti- 
mated for 1939 in the amount of $343,744, set out in the hearings 
before the Subcommittee of the Committee on Appropriations, on 
the Army Appropriation Bill for 1939, at page 639, shows an item 
for travel expenses of Regular Army personnel on duty at the Na- 
tional Matches, in the amount of $42,665. There appears no esti- 
mate for Marine Corps operating personnel. You state that if the 
Marine Corps detachment is not sent, it will be necessary to detail 
an equal number of Regular Army personnel to properly conduct 
the National Matches. The facts disclosed, on which the decision 
of January 14, 1938, A-90962, was rendered, show that heretofore 
the Marine Corps has paid this item of transportation of operating 
personnel sent to the National Matches out of its own appropriation. 
It appeared such personnel were ordered to proceed to Camp Perry 
as a Marine Corps function, and payment was regularly made for 
such travel under the applicable appropriation “General expenses, 
Marine Corps.” The travel having been ordered, performed, and 
paid for as a Marine Corps function it was held there was no author- 
ity to reimburse the appropriation out of an unobligated balance in 
the appropriation for the National Matches. 

You request decision whether the War Department may request 
the Navy Department to furnish a Marine Corps operating detach- 
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ment and enter into an agreement to pay the incidental traveling 
expenses under the appropriation “Promotion of rifle practice.” 
There is no law providing for the detail of officers and enlisted men 
of the Marine Corps to the War Department for duty as operating 
personnel for the National Rifle Matches, 


In the report of the Secretary of War to the President, 1936, at 
page 27, it was stated: 


Due to the numerous other activities in which it was engaged, the Regular 
Army was not able to furnish the entire operating personnel for the matches, 
as it had done in the past. It was necessary, therefore, to hire about 600 
National Guard men, with an appropriate complement of officers, from the 
State of Ohio. They were used for such purposes as marking targets, scoring, 
and other necessary tasks. These National Guard troops performed their 
duties in a highly efficient manner and considerable credit is due them and 
the State authorities for their fine cooperation. It is my opinion, however, 
that the National Matches should be conducted by the War Department and 
that a proper complement of personnel should be furnished from the Regular 
Army for this purpose whenever possible. The influence of the matches on 
target practice of the National Guard and the enthusiasm that they arouse 


among civilian marksmen fully justify the expense and employment of Regular 
troops. 


The Army appropriation act for the fiscal year 1936, 49 Stat. 140, 
provided that officers, warrant officers, and enlisted men of the Na- 
tional Guard and Organized Reserves may volunteer to participate 
without pay as competitors in the National Rifle Matches, and such 
act for the fiscal year 1937 also covered operating personnel as 


follows: 


* * * That officers, warrant officers, and enlisted men of the National 
Guard and Organized Reserves, who, under regulations prescribed by the 
Secretary of War, volunteer to participate without pay as competitors or range 
officers in the National Matches to be held during the fiscal year 1937, may 
attend such matches without pay, notwithstanding any provision of law to 
the contrary, but shall be entitled to travel and subsistence allowances at the 
same rates as are provided for civilians who attend and participate in said 
matches, but this proviso shall not operate to prohibit the pay of such competi- 
tors or range officers, provided funds for such payment are available from the 
appropriation “Promotion of Rifle Practice, 1937,” nor shall any provision in 
this act operate to deprive a Reserve officer ordered to active duty incident 
to the National Matches of pay for the full period of such active duty provided 
funds for such payment are available from the appropriation “Promotion of 
Rifle Practice, 1937": Provided further, That officers, warrant officers, and 
enlisted men of the National Guard and Organized Reserves may be ordered to 
duty, with their consent, for the care, maintenance, and operation of the ranges 
used in the conduct of the National Matches and such officers, warrant officers, 
and enlisted men while so engaged shall be entitled to the same pay, subsistence, 
and transportation as officers, warrant officers, and enlisted men of correspond- 
ing grades of the Regular Army are entitled by law, which expense shall be 
provided by the appropriation “Promotion of rifle practice;” * 


Of course, the office does not question the administrative authority 
of the Marine Corps to order personnel to the National Matches as 
a function of such corps. However, when such personnel is per- 
forming Marine Corps duty, inclusive of duty in connéction with 
the National Matches, the appropriations made for the Marine Corps 
are solely available for the payment of the travel involved, and, in 
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the absence of statutory authority therefor, such appropriations may 
not be supplemented by payment for such travel under the appro- 
priation “Promotion of rifle practice.” See section 3678, Revised 
Statutes. 


Your question is answered accordingly. 


(A-93731) 


VEHICLES—MOTOR—PASSENGER CARRYING—PURCHASE PRICE LIMI- 
TATION AND TRANSPORTATION COSTS 


Where bidders offer delivery of motor-propelled passenger-carrying vehicles 
f. o. b. a point between shipping point and desired delivery point—f. o. b. 
wharf or ocean shipping point—there is no objection, in determining whether 
the bids are within the $750 statutory price limit, to the deduction from 
the bid prices of the actual cost of transportation from factory to the 
ocean shipping point by the route and method most advantageous to the 
Government. For decisions relative to the consideration of bids in con- 
nection with the $750 statutory price limitation, where delivery is f. o. b. 
factory ; f. o. b. shipping point; and f. o. b. destination, see 17 Comp. Gen. 7; 
14 id. 82 and 16 id. 483; and 17 id. 580, respectively. 

With a view to minimizing questions relative to the consideration of bids 
involving the purchase of motor-propelled passenger-carrying vebicles, and 
the $750 statutory price limitation with its related matter of transportation 
costs, there is suggested for inclusion in invitations for bids covering future 
purchases a paragraph as follows: 

“By statutory limitation the price of the automobile(s) to be purchzsed 
under this advertisement shall not exceed $750 (each) at point of origin 
(inclusive or exclusive of trade-in allowances), exclusive of transportation 
charges. Accordingly, each bid to receive consideration must be not more 
than $750 for the vehicle if price at point of origin is quoted. If price at 
destination only is quoted and that price exceeds $750, bidder should show 
the shipping weight and point of origin.” 


Acting Comptroller General Elliott to the Secretary of the Interior, April 16, 
- 1938: 


Your letter of March 26, 1938, is as follows: 


On January 13 the purchasing officer of this Department issued invitation 
No. 3285 for the proposed purchase of new vehicles for use by the National 
Park Service at Hilo, Hawaii. Bids covering the proposed purchase were 
opened in the purchasing office February 14 and the following bids were 
received on item 1: 

Bid 1. General Motors Corporation, Detroit, Michigan, offering delivery of 
one Chevrolet 4-door sedan, f. o. b. wharf at San Francisco, or Oakland, Cali- 
fornia, for $755.86, less 5% discount $37.79 for payment in 20 days; net $718.07 
plus $84.71 transportation charge from wharf to destination, making a total net 
cost of $802.78. 

Bid 2. Steuart Motor Company, Washington, D. C., offering delivery of one 
Ford 4-door sedan f. o. b. Detroit, Michigan, for $715.33, less 10% discount $71.53 
for payment in 20 days; net $643.80 plus $211.51 transportation charges to 
destination, making a total net cost of $*55.31. 

Bid 3. The Northwest Motor Company, Washington, D. C., offering delivery 
of one Ford 4-door sedan f. o. b. Detroit, Michigan, for $703.73, less 10% dis- 
count of 70.37 for payment in 20 days; net $633.36 plus $211.20 transportation 
charges to destination, making a total cost of $844.65. Also delivery of one 
Ford 4-door sedan f. o. b. wharf at San Francisco, California, for $837.07, less 
10% discount $83.70 for payment in 20 days; net $753.37 plus $85.32 transporta- 
tion charges to destination, making a total cost of $838.69. 

The lowest bid on the basis of total cost to the destination, Hilo, Hawaii, is 
that of the General Motors Corporation for $755.86 f. o. b. wharf at San 
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Francisco, California. The next lowest bid on the same basis is that of The 
Northwest Motor Company for $837.07 f. o. b. wharf at San Francisco, Califor- 
nia. The General Motors Corporation’s bid makes no showing of any transpor- 
tation charges included in the bid price, nor does The Northwest Motor Com- 
pany’s bid make any such showing except by inference from the bid price of 
$703.78 f. o. b. Detroit, Michigan, on the same item. The Department believes 
that sufficient transportation charges are included in these prices to bring 
them within the statutory limitation of $750, if ascertained and deducted. 

In your decision of July 7, 1987 (A-86965), to the Secretary of War, the fol- 
lowing statement appears: 

“The plain effect of the statute is to preclude consideration of any bid 
offering a passenger-carrying automobile at a factory price in excess of $750, 
either inclusive or exclusive of the trade-in allowance on the used automobile. 
That is the plain, obvious, and rational meaning of the statute, etc.” 

In his decision of July 28, 1934 (A-56661), to this Department the Comptroller 
General said, in part: 

“Transportation costs occasioned by a Government purchase of a motor- 
propelled passenger-carrying vehicle—that is, transportation costs involved in 
delivery thereof—are not a part of the ‘costs’ referred to in section 3 (a) of 
the act of March 15, 1934 (48 Stat. 450), quoted in the first paragraph of 
your submission.” 

The combined effect of those decisions seems to be that transportation costs 
from the factory are deductible before applying the $750 limitation. 

Your decision is requested on the following points: 

1. Is there any proper method by which the low bid of the General Motors 
Corporation can be established as being within the statutory limitation of $750, 
thereby effecting a saving of at least $35.91? It seems obvious that a price 
f. o. b, wharf at San Francisco, California, on an automobile would include 
an appreciable amount for transportation cost involved in delivery at that 
point, and that such cost would be much more than $5.86, the amount by which 
the price at bidder’s point of delivery exceeds $750. 

2. If the answer to No. 1 is in the negative, then in considering the bid of The 
Northwest Motor Company, may the Department accept the bid of $837.07 
f. o. b. wharf at San Francisco, California, as being within the $750 limitation 
because of the alternate price of $703.73 f. o. b. Detroit, Michigan, thus effecting 
a saving of $5.96 in the total delivered cost at Hilo, Hawaii? 

It will be appreciated if your decision can be made to include a statement 
of general principles applicable to cases of this kind that may occur in the 

uture. 

The bid of the General Motors Corporation and an abstract of all bids 


received on item 1 are enclosed for your reference. Please return the bid and 
abstract with your decision. 


The rule stated in the decision of July 28, 1934, 14 Comp. Gen. 
82, cited in your submission—that transportation costs involved in 
delivery of passenger-carrying automobiles from bidder’s shipping 
point to destination are not a part of the cost of vehicles within 
the meaning of the price limiting statutes—may be considered as 
settled. Hence, in evaluating a bid offering destination delivery only, 
there properly is for deduction the actual cost of transportation 
from shipping point to destination by the route and method most 
advantageous to the Government, for the purpose of determining 
whether a bid price otherwise in excess of the statutory amount ac- 
tually is within the limit. 17 Comp. Gen. 580, 

It is equally true, as stated in the decision of July 7, 1937, 17 Comp. 
Gen. 7, that a bid offering a passenger-carrying automobile at a 
factory price in excess of $750, either inclusive or exclusive of 
trade-in allowance on a used vehicle or vehicles is not properly for 
consideration in any event. 
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But the situation presented in your instant submission is not 
within either rule, since the bid of the General Motors Corporation 
in the amount of $755.86—slightly in excess of the statutory price 
limit—does not propose delivery either at factory or destination, but 
at an intermediate point, that is, “f. o. b, wharf at San Francisco or 
Oakland, Calif.,” only. The abstract of bids shows that both the 
Steuart Motor Co. and The Northwest Motor Co. also propose to 
limit their responsibility to delivery f. o. b. or f. a. s. San Francisco. 
The abstract of bids bears notations indicating that transportation 
costs on the vehicles offered by the Steuart Motor Co. and The North- 
west Motor Co. from Detroit, Mich., to San Francisco, are $126.19 
and $125.97, respectively, and that transportation costs “Byd” (be- 
yond)—ocean transportation costs—are $85.32. 

Parent plants of both the General Motors Corporation, Chevrolet 
Division, and the Ford Motor Co. are located in Michigan and it is 
reasonable to assume that transportation costs from those plants to 
San Francisco on all the vehicles offered would be approximately the 
same, or comparable, 

Accordingly, for the purpose of determining whether bids are 
within the statutory price limit, there would appear no legal or other 
objection to consideration of the actual cost of transportation from 
factory to ocean shipping point by the route and method most ad- 
vantageous to the Government on vehicles offered at f. 0. b. ocean 
shipping point prices. In the present case it may be assumed that 
such actual costs of transportation would exceed the difference between 
the bid prices f. o. b. San Francisco and the statutory maximum of 
$750. 

As to your suggestion that reply to your submission “be made to 
include a statement of general principles applicable to cases of this 
kind that may occur in the future,” it is believed that the conclusion 
herein reached and other decisions of this office sufficiently establish 
that— 

(1) No bid offering a passenger-carrying vehicle at a factory price 
in excess of $750 either inclusive or exclusive of trade-in value of any 
vehicle to be exchanged, is legally for consideration under the $750 
statutory price limitation. 17 Comp. Gen. 7. 

(2) The cost of transportation from shipping point by the route 
and method most advantageous to the Government is not to be re- 
garded as included in the “cost” of the vehicle in determining whether 
such cost exceeds the statutory maximum of $750. 14 Comp. Gen. 
82; 16 Comp. Gen. 43. 

(3) Where destination prices, only, are quoted and are in excess 
of $750 for purposes of evaluation and determination if the actual 
price of the automobile is within the statutory limit, there properly 
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may be deducted from the amount of the bid the actual cost of trans- 
portation from factory to destination by the route and method most 
advantageous to the Government. 17 Comp. Gen. 580. 

(4) Where prices are quoted for delivery at an intermediate point, 
and otherwise are acceptable, there may be deducted from such prices, 
for the purposes stated in the preceding paragraph, the cost of trans- 
portation from factory to such intermediate point. 

However, it should be emphasized that in determining whether a 
destination or intermediate delivery bid in excess of $750 per auto- 
mobile is actually within the statutory limit as to vehicle cost, the 
maximum amount deductible as transportation cost is the amount it 
would cost the Government—“having regard for land grant or other 
advantages available in such connection” (14 Comp. Gen. 82)—for 
the transportation, and where such advantages would effect a lower 
cost than the prevailing commercial rate, the commercial rate is not 
for application. 

With a view to minimizing similar questions in the premises, there 
may be suggested for inclusion in all invitations for bids covering 
future purchases of passenger-carrying vehicles the following para- 
graph: 

By statutory limitation the price of the automobile(s) to be purchased under 
this advertisement shall not exceed $750 (each) at point of origin (inclusive or 
exclusive of trade-in allowances), exclusive of transportation charges. Accord- 
ingly, each bid to receive consideration must be not more than $750 for the 
vehicle if price at point of origin is quoted. If price at destination only is 


quoted and that price exceeds $750, bidder should show the shipping weight 
and point of origin. 


It is believed that this provision will be of assistance to the pur. 
chasing agencies in most instances. 
The papers are returned. 


- (A-98749) 


TRANSPORTATION—MAILS—OCEAN CARRIAGE—ANNUAL RATE ov. 
POUND RATE 


There is no objection to the letting of a contract for the ocean carriage of mail 
at an annual rate of pay, instead of a rate per pound, after competition 
in accordance with section 4007, Revised Statutes, if the Postmaster 
General should find and certify that the public interests will be promoted 
thereby. 


Acting Comptroller General Elliott to the Postmaster General, April 18, 1938: 
Your letter of March 25, 1938, is as follows: 


Mails are being carried by American registry vessels on a line from New 
York by way of the Canal Zone, Callao, Peru, and other points to Valparaiso, 
Chile, and return, including the carriage of mails between intermediate points. 
The mails carried are those of the United States and those of countries signa- 
tories to the Convention of the Postal Union of the Americas and Spain. Under 
article 8 of that convention, this Department is obligated to provide transporta- 
tion of the mails without any charge to said signatory countries. 
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Settlement with the steamship company for service on this line is made 
at poundage rates for letters and cards and different rates for other mail 
articles (not including parcel post of other countries), under the provisions 
of 39 U. 8S. C. 654. It is found exceedingly difficult to secure evidence of the 
separate weights of the different classes of mails carried, on which to base 
statements of accounts. That is particularly true with respect to mails carried 
between local ports in South America where this Department has no 
representative. 

It appears to be in the interest of the Government to let a contract for 
carrying all mails this Department is obligated to convey each way over this 
line, at an annual rate of pay, under the provisions of 39 U. 8S. C. 652, and you 
are requested to advise whether such a contract is appropriate under the condi- 
tions indicated and will be honored by the General Accounting Office. 


39 U. S. C. 652 is a restatement of section 4007, Revised Statutes, 
which provides: 
The Postmaster General may, after advertising for proposals, enter into 


contract for the transportation of the mail between the United States and any 
foreign country whenever the public interests will thereby be promoted. 


89 U. S. C. 654 restates section 4009, Revised Statutes, subdivision 
(a) of which, as amended by the act of February 14, 1929, 45 Stat. 
1175, provides: 


Except as provided in subdivision (b), for transportation of the mails, (1) 
between the United States or its Territories or possessions and any foreign 
country, (2) between the United States and its possessions or its naval or mili- 
tary forces abroad, or (3) between any such possession or naval or military 
forces and any other such possession or naval or military forces, the Postmaster 
General may allow, in the case of a vessel of the United States, compensation 
not in excess of 80 cents a pound for letters and post cards and 8 cents a 
pound for other articles (including parcel post), and in the case of a foreign 
vessel, compensation not in excess of the sea transit rates prescribed from time 
to time by the Universal Postal Union Convention: Provided, That nothing herein 
shall limit the authority of the Postmaster General to enter into contracts for 
the transportation of mails under the provisions of the Merchant Marine Act of 
1928 at the rates of compensation therein authorized. 


Subdivision (b) of section 4009, Revised Statutes, as amended by 
section 414 (e) of the Merchant Marine Act of 1928, 45 Stat. 696, 
provides: 


The provisions of subdivision (a) of this section shall not limit the compensa- 
tion for transportation of mail which the Postmaster General may pay under 
contracts entered into in accordance with the provisions of section 4007 of the 
Revised Statutes [U. 8. C., title 39, § 652], section 24 of the Merchart Marine 
Act, 1920 [U. 8. C., title 46, § 880], or title IV of the Merchant Marine Act, 
1928. 

Section 401 of the Merchant Marine Act of 1936, 49 Stat. 1993, 
terminated as of June 30, 1937, all ocean mail contracts entered into 
under the Merchant Marine Act of 1928 and provides for aid to the 
United States merchant marine on a different basis. Section 903 of 
the Merchant Marine Act of 1936, 49 Stat. 2016, expressly repealed 
sections 401 to 413 of the Merchant Marine Act of 1928 but does not 
affect the provisions of section 414 of that act, swpra. Accordingly, 
section 4007, Revised Statutes, and section 4009, Revised Statutes, as 
amended, are still in full force and effect. Sybdivision (a) of section 
4009, Revised Statutes, fixes the maximum which may be paid for 
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ocean transportation of mail and apparently has reference to situa- 
tions where the services are rendered on a noncontract basis. Inas- 
much as section 4007, Revised Statutes (89 U. 8. C. 652), is stil! in 
full force and effect and since under subsection (b) of section 4009, 
Revised Statutes, as amended by section 414 of the act of May 22, 
1928, the provisions of subsection (a) of said section 4009 does not 
limit the compensation which may be paid under contracts entered 
into in accordance with the provisions of section 4007, Revised 
Statutes, this office will not be required to object to the letting of 
a contract for the ocean carriage of mail on an annual basis after 
competition in accordance with section 4007, Revised Statutes, if you 
should find and certify that the public interests will be promoted 
thereby. 


(A-90367) 
REFUNDS OF ERRONEOUS COLLECTIONS 


Where an amount erroneously collected by the Government has been credited 
to an appropriation account, claim for refund thereof is chargeable to such 
appropriation whether it be lapsed or current, or reimbursable or non- 
reimbursable, but where collections erroneously have been covered into the 
Treasury as “Miscellaneous Receipts” and refunds thereof are not properly 
chargeable to any other appropriation, there is for consideration charging 
the appropriation account “Refund of moneys erroneously received and 
covered” established by the Permanent Appropriation Repeal Act, 1934, 
48 Stat. 1231, rather than collections in the possession of disbursing officers 
which were authorized to be charged under the procedure established prior 
to the passage of the said act. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, April 20, 1938: 
Letter of January 11, 1938, from the Assistant Comptroller, Farm 
Credit Administration, is as follows: 


Reference is made to your certificate of settlement number 0479959 dated 
December 28, 1987, in favor of L. J. Simpson for $60.25, refund of harvesting 
expenses erroneously credited toward liquidation of the loan account of James 
Folsom, payable from the appropriation “Farmers’ Crop Production and Har- 
vesting Loans, Farm Credit Administration, 1935-1936.” 

My letter of July 12, 1937, submitting the claim of Mr. Simpson to your office 
for direct settlement recommended that payment be made from subsequent 
collections on account of loans made from the appropriation “Farmers’ Crop 
Production and Harvesting Loans, Farm Credit Administration, 1935-1936,” 
in accordance with the procedure approved in your letter to this office dated 
February 23, 1934 (A-53655), but called attention to recent settlements made 
by your office involving other claims for refund of amounts erroneously collected 
which provided for said refunds to be made from the appropriation “Refund 
of moneys erroneously received and covered.” Your letter of June 28, 1987 
(A-86711), discusses the appropriation or funds to be used for making refunds 
of erroneous collections. Section 18 (a) of the Permanent Appropriation Repeal 
Act approved June 26, 1984, appears to contemplate that the appropriation 
made thereunder entitled “Refund of moneys erroneously received and covered” 
shall be used not only for the payment of refunds that are chargeable to 
appropriation accounts abolished by said act but to other collections 
erroneously received and covered which are not properly chargeable to any other 
appropriation. 

It is the understanding of this office that prior to passage of the Permanent 
Appropriation Repeal Act moneys erroneously collected and deposited into the 
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Treasury to the credit of an appropriation account could be used for the 
purpose of making a refund only in case the language of that appropriation 
made it specifically available for such refund, and that decisions of your office, 
including the one to this office dated February 23, 1934, gave approval to the 
payment of such refunds from subsequent collections of the same classification. 

The rule applied in making settlement of Mr. Simpson’s claim from the appro- 
priation “Farmers’ Crop Production and Harvesting Loans, Farm Credit Ad- 
ministration, 1935-1936” is not understood, and this office would appreciate 
receiving further information relative thereto for its guidance in the considera- 
tion and administrative audit of other claims of the same character. 

The decision of February 23, 1934, A-53655, was rendered in re- 
sponse to your submission of February 3, 1934. The submission 
did not state to what account the erroneous collections had been 
credited, but the assumption was that such amounts had been covered 
into the Treasury as miscellaneous receipts, and upon that basis pay- 
ment from similar funds in the possession of the disbursing officers 
was authorized. In view of the provisions of section 18 (a) of the 
Permanent Appropriation Repeal Act, 1934, 48 Stat. 1231, which, 
among other things, established on the books of the Government, 
effective July 1, 1935, an account, “Refund of moneys erroneously 
received and covered,” to provide for the refund of collections errone- 
ously received and covered which are not properly chargeable to any 
other appropriation, the procedure authorized by decision of February 
23, 1934, swpra, appears now unnecessary, and the general rule in 
connection with such cases may be stated substantially as follows: 

When the amount subject to refund can be traced as having been 
erroneously credited to an appropriation account the refund claim 
is chargeable to said appropriation whether it be lapsed or current, 
or reimbursable or nonreimbursable. The same rule is applicable 
when the fund established with funds advanced by the Reconstruction 
Finance Corporation under the act of January 22, 1932, 47 Stat. 5, 
is involved. It is only when collections erroneously covered into the 
Treasury as miscellaneous receipts are involved and the refund is 
not properly chargeable to any other appropriation that there is for 
consideration charging the appropriation “Refund of moneys 
erroneously received and covered.” 

The funds found due L, J. Simpson had been deposited and erro- 
neously credited to the appropriation involved and in such circum- 
stances the refund payment was properly chargeable to said 
appropriation. 


(A-88128) 


MEDICAL AND HOSPITAL TREATMENT, BURIAL EXPENSES, AND PHO- 
TOGRAPH PURCHASES—STATE OFFICER KILLED IN FEDERAL RAID 


Appropriated moneys are not available for payment of medical, hospital, and 
burial expenses of a State officer mistakenly and fatally shot by a Federal 
officer during a raid on an illicit still, notwithstanding the contention that 
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the shooting resulted from a technical arrest, as the obligation of the United 
States to bear the medical, etc., expenses of a prisoner does not arise alone 
because of the act of arrest but only when the arrested prisoner is properly 
in the custody of the United States as the result of a lawful arrest. 

Where photographs, etc., were purchased for use in defending, from a criminal 
charge, a Federal internal revenue agent who shot a State officer during 
a raid on an illicit still, and not to secure evidence of violation of the 
internal revenue laws as provided by the appropriation for salaries and 
expenses, Bureau of Internal Revenue, 50 Stat. 143, the appropriation is 
not available for the expenditure involved. 


Acting Comptroller General Elliott to the Secretary of the Treasury, April 21, 
1938: 

There has been presented to this office for the third time for pre- 
audit vouchers in favor of Dr. J. L. Baird, Castetter’s Art Shop, and 
the Cole Furniture Co., in the amounts of $25 (first aid professional 
services), $59.50 (photographs), and $142.50 (burial expenses), re- 
spectively, Bureau of Internal Revenue schedule No. P-40, dated 
February 24, 1938. The expenses covered by the vouchers were in- 
curred in connection with the fatal shooting on June 7, 1937, of a State 
officer, Deputy Constable Frank White, at Marked Tree, Ark., by 
Investigator James L. Kidd of the Alcohol Tax Unit, Bureau of In- 
ternal Revenue, Treasury Department. ‘The record discloses that the 
shooting resulted from mistaken identity during a raid on an illicit 
still. The Federal officers thought the victim, together with another 
State officer, were the operators of the still, whereas, the State officers 


apparently thought the Federal officers were the operators of the 
still. 

The vouchers have twice been returned heretofore to the Treasury 
Department without certification under the rule stated in decision of 
October 10, 1934, 14 Comp. Gen. 300, 301, holding as follows: 


The necessary expense of medical or surgical treatment of persons who have 
been arrested by officers of the United States and are held as prisoners of the 
United States is an expense incident to the arrest which, if occurred under 
proper conditions and with due authority, is a lawful charge against the United 
States. See 2 Comp. Gen 804. There is, however, no authority for the pay- 
ment of such expenses where the injuries were caused by a Government officer 
and the injured person has not been arrested and charged with a crime against 
the United States. 

There has been submitted with the vouchers an additional adminis- 
trative statement which attempts at some length to show the legality 
of the proposed payments as constituting proper charges under the 
appropriation, “Collecting the Internal Revenue, 1937.” It is stated 
in effect that as there was “probable cause” for an arrest, there was a 
technical arrest of the State officer and accordingly, as the shooting 
resulted from the technical arrest by a Federal officer all of the ex- 
penses incurred constituted proper charges against the appropriation 
in question. 

While this statement might be regarded as establishing that the 
shooting was an accident occurring during the performance of offi- 
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cial duty and that the Federal officer should be exonerated from 
criminal liability, it shows also a misconception of the rule established 
by accounting officers which denies the liability of the Government 
for such expenses incurred in a case of this kind. The obligation of 
the United States to bear the cost of medical, hospital, and burial 
(5 Comp. Gen. 929) expenses of a prisoner does not arise alone by 
reason of the act of arrest but only when the arrested prisoner is 
properly in the custody of the United States as the result of a lawful 
arrest. In other words, the custody in the United States of a prisoner, 
and not his arrest, is the determining factor. For instance, in deci- 


sion of December 10, 1920, 27 Comp. Dec. 531, a former comptroller 
of the Treasury stated : 
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The expense of necessary medical or surgical treatment of persons who have 
been arrested by officers of the United States and are held as prisoners of the 
United States is an expense incident to the arrest which, if incurred under 
proper conditions and with due authority, is a lawful charge against the United 
States. The general rule as regards the appropriation to be charged with ex- 
pense incidental to an arrest has been stated by this office as follows: 

“Where authority is exercised by a special class of officers in the arrest of 
persons for violations of the laws of the United States all expenses incident to 
such arrests are defrayed by the Government and paid out of appropriations 
made for certain purposes, and not until prisoners come into the custody of the 
United States marshal by virtue of a duly recognized authority can it be said 
that a judiciary appropriation may be available for the payment of such ex- 
pense.” 16 Comp. Dec. 371. 

Generally speaking, payment of reasonable expense of necessary medical or 
surgical treatment of a prisoner who has been arrested and is in the custody of 
officers or agents of the United States should follow the rule thus announced. 

As regards the instant case the matter for determination is whether the 
prisoner was in the custody of prohibition officers, or of the United States mar- 
shal at the time the treatment was given. That is a question of fact which can 
not properly be determined by an advance decision of this office. 


In this case, the State officer was not, and could not have been ar- 
rested and placed in the custody of the United States as a prisoner. 
The shooting was an accident which oceurred in the performance of 
official duties. In decision of November 14, 1936, 16 Comp. Gen. 490, 
492, it was stated as follows: 

However, the mere infliction of an injury by a Federal officer in the perform- 
ance of his duty would not of itself authorize payment of medical and hospital 
expenses therefor by the United States, and where such expenses are incurred 
without proper authority and on account of a person’ who has not been arrested 
for a crime committed against the United States, there is no basis for their 
payment from appropriated moneys of the United States. 14 Comp. Gen. 300. 

Accordingly, there exists no statutory basis pursuant to which 
any Federal appropriation may be charged with the cost of the 
medical, hospital, and burial expenses incurred in this case. 

The photographs, etc., for which voucher in the amount of $59.50 
has been presented by the Castetter’s Art Shop were ordered by the 
district supervisor apparently for use in defending the Federal agent 
who killed the State officer from a criminal charge, not to secure 
“evidence of violations of the acts (internal revenue laws)” quoting 
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from the appropriation for salaries and expenses, Bureau of Internal 
Revenue, 50 Stat. 143. If so, the appropriation for collecting the 
internal revenue sought to be charged would not be available for 
the expenditure. See decision of July 16, 1936, A-75478, to you 
involving the murder of Narcotic Agent Spencer Stafford. 

Accordingly, all three vouchers in this case will again be returned 
in due course without certification for payment. 


(A -94125) 





TAXES—STATE—RETAILER’S—INCLUSION IN BID PRICE 


The Retailer’s Occupational Tax of the State of Illinois not imposing a tax on 
the United States or other purchasers, nor authorizing or requiring retailers 
to increase the cost of tangible personal property sold to the United States 
or other purchasers, is merely a personal tax on the privilege of doing 
business within the State measured by the gross receipts from sales for 
delivery within the State, and there is no objection to the consideration of 
a bid stipulating that deliveries within the State “will be subject to the 
addition of 3 percent Retailer’s Occupational Tax to the prices shown.” 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
April 22, 1938: 


There has been received your letter of April 8, 1938, as follows: 












































There is enclosed copy of bid of Valentine Laboratories, Inc., Chicago, Illinois, 
dated March 29, 1938, to supply the Veterans’ Administration certain drugs, and 
attention is invited to the notation on page 4 of the bid as follows: 

“All items for delivery to the U. S. Government within the State of Illinois 
will be subject to the addition of 3% Retailer’s Occupational Tax to the prices 
shown.” 

There is enclosed also copy of “Revised Rule 40” issued by the Department 
of Finance, State of Illinois relative to sales to or by the United States 
Government. 

Please advise at the earliest possible date whether the 3% Retailer's 
Occupational Tax may be added to the prices quoted by Valentine Laboratories, 
Inc., for supplying those items to be delivered in the State of Dllinois and the 
bid considered accordingly. 

Kindly return the enclosures with your reply. 


It is understood that there is nothing in the Retailer’s Occupa- 
tional Tax of the State of Illinois that imposes a tax on the United 
States or other purchasers or does it authorize or require retailers 
to increase the cost of tangible personal property sold to the United 
States or other purchasers. (See Revised Rule 40, January 27, 1938, 
State of Illinois, Department of Finance.) It is not a tax on the sales 
but a personal tax on the privilege of doing business within the State 
measured by the gross receipts from sales for delivery within the 
State. 

The fact that persons engaged in the business of selling tangible 
personal property at retail are required by the State of Illinois to 
pay a tax with respect to receipts from such business, including re- 
ceipts from sales to the United States Government for delivery within 
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the State, and that, by reason thereof, the dealer may, as in this in- 
stance, quote a higher price to the Government for deliveries within 
the State than for deliveries to points not within the State does not 
preclude acceptance of the bid at such higher price if it should be 
the lowest bid received and otherwise acceptable. See Fidelity & 
Deposit Co. v. Pennsylvania, 240 U. S. 319. 

Notwithstanding the State tax on the bidder’s gross receipts from 
sales for delivery within the State, this bidder could have elected to 
quote to the Government the same prices for deliveries within the 
State as for deliveries to points not within the State but it could 
not be required to do so; and since it elected to quote for deliveries 
within the State prices 3 percent higher than the prices for deliveries 
not within the State, its bid is for consideration on that basis and the 
amount of the increase is not to be regarded as the amount of a 
“tax imposed upon the purchase or sale” within the purview of para- 
graph 3 of the General Conditions attached to the bid. 

The question presented is answered accordingly. 

The papers are returned. 
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(A-94133) 


ADVERTISING — BIDS — QUALIFIED — DELIVERY FAILURE OR DELAYS 


Where it is deemed in the interest of the United States, because of the type 
and duration of the supply contracts involved, that the contractor’s obliga- 
tion as to deliveries should be absolute, and the invitation for bids contains 
no indication of contractor’s relief from liability for failure or delay in 

_delivery due to unavoidable causes, any bid so qualified as to relieve the 
bidder from failure or delay in delivery due to any causes other than acts 
of God, of the public enemy, or of the Government, should be disregarded 
as not responsive to the invitation for bids. . 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
April 22, 1938: 


There has been received your letter of April 11, 1938, as follows: 


The Jacob Dold Packing Company, Buffalo, N. Y., is including in its bids 
submitted on Standard Form No. 33 for supplying packing house and dairy 
products to Veterans’ Administration facilities the following condition: 

“Deliveries hereunder shall be subject to, and failures and/or delays therein 
shall be excused, when the failures or delays of the contractor in making 
deliveries is due to unforeseeable causes beyond the control and without the 
fault or negligence of the contractor including but not restricted to acts of 
God or the public enemy, acts of the Government, fires, floods, epidemics, quar- 
antine restrictions, strikes, freight embargoes, and/or unusually severe 
weather.” 

The bid invitations make no provision for excusing a contractor for failure 
or delinquency in making deliveries, for the reason that the exclusion of such 
a provision results in more dependable sources of supply, and better protects 
the interests of the United States in the event a contractor should default. 
Contracts for commodities of the character bid upon by Jacob Dold Packing 
Company run for a period of 30 days. 
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Please advise whether bids including the condition indicated, or a condition 
similar thereto, may be rejected as not responsive to the invitation. 


If, as is understood from your letter, it is deemed in the interest 
of the Government that the obligation of the contractors: to make 
deliveries as required under these 30-day contracts for furnishing 
food supplies should be absolute and the invitation for bids contains 
no indication that contractors will be relieved from liability for 
failure or delay in delivery due to unavoidable causes, any bid so 
qualified as to relieve the bidder from failure or delay in delivery 
due to any causes other than acts of God, of the public enemy, or of 


the Government should be disregarded as not responsive to the 
invitation for bids. 


The question presented is answered accordingly. 


(A-93507), (A-98379) 


CONTRACTS—COAL—BITUMINOUS COAL ACT OF 1937—MINIMUM 
PRICE ORDERS—GOVERNMENT LIABILITY 


Coal contracts which provided for increasing the contract prices to the mini- 
mum price which might be established: by the National Bituminous Coal 
Commission having necessarily contemplated a legal and valid establish- 
ment of minimum prices by the Commission in accordance with the Bitumi- 
nous Coal Act, of 1937, 50 Stat. 72, payments thereunder of the difference 
between the stated contract prices and the minimum price contained in 
certain orders of the Commission, may not be made until it is judicially 
determined the United States is legally liable for such differences, the 
action of the United States Court of Appeals for the District of Columbia 
in restraining, pendente lite, the enforcement of certain minimum price 
orders issued by the Commission, the Commission's revocation of its orders, 
and other circumstances, raising such doubt in the matter as to require 
the General Accounting Office to disallow the involved claims pending a 
definite settlement of the matter by the courts. 


Decision by Acting Comptroller General Elliott, April 25, 1938: 

Pocahontas Fuel Co., Inc., has requested this office to “make such 
rulings and take such action as will permit and authorize the Post 
Office Department to pay us the minimum prices required by the Coal 


Commission for coal delivered to it during the period those prices 
were in effect.” 


The company’s letter of March 18, 1938, states its case as follows: 


We have several contracts to supply coal to the Post Office Department at 
different locations. In some instances these contracts were at prices less than 
the minimum prices applicable to the grade and kind of coal delivered at the 
point required, as provided by the National Bituminous Coal Commission. The 
Commission’s prices were effective from December 16, 1937, to February 25, 
1938, inclusive. During that period we were required to collect minimum 
prices stipulated in the Commission’s orders and we have billed the Post Office 
Dept. accordingly. Several of our bills have been paid as rendered, but since 
the Coal Commission’s prices were suspended, effective February 26th, the 
Post Office Dept. has in some instances questioned the correctness of our bills 
on coal shipped prior to February 26th, and while the Coal Commission’s prices 
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were in effect. Specific instances of these questioned bills were brought to the 
attention of Mr. Yates of your office on March 18th, by our Mr. M. L. Garvey. 
We are members of the Bituminous Coal Code. The price orders of the Coal 
Commission, when in effect, were the law. No court has found the orders of 
the Commission illegal. There were court orders entered staying the operation 
of the Commission’s orders, pending a determination of their legality. The 
Commission finding that by reason of the action of the court it was not prac- 
tical to maintain its price schedules it suspended its prices. The Commission 
at the same time issued its opinion stating that the prices had been legally 
established in conformity with the National Bituminous Coal Act. Under the 
law, this company, as a code member, must collect the minimum prices estab- 
lished by the Commission during the period those prices were in effect. For 
this company to accept less would.imperil its position as a code member and 
ete it, possibly, to the 19144% tax and other penalties provided for in 
the act. 

We are required under the law and under the Commission’s orders to collect 
the minimum prices established by the Commission on coal delivered under con- 
tracts with individual customers during such period as the minimum prices were 
in effect. In various instances in contracts that we have, these minimum prices 
were higher than the prices named in the contracts. Certainly the Post Office 
Dept., as one branch of the Government, cannot, either in law or in fairness, 
decline or neglect to pay to a citizen for coal the minimum prices which he or 
it is required by another department of the Government to collect. Not only 
will this put the coal supplier in the very difficult position pointed out above, 
but it will create an intolerable situation as between the coal supplier and his 
individual’ customers. 
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A number of other contractors have advanced similar arguments 
in claims pending before this office under Post Office Department coal 
contracts. Under date of April 2, 1938, the Postmaster General re- 
ported as follows concerning the matter : 

Receipt is acknowledged of your letter of March 23rd, A-93507, quoting one 


addressed to you by the Pocahontas Fuel Company, Inc., 1 Broadway, New York, 


New York, regarding its contract with this Department for furnishing bitumi- 
nous coal, 


The purchasing agent reports that promptly upon receipt of notice to the effect 
that established minimum prices had been revoked, it was determined, pending 
definite settlement of the matter in the courts, to certify invoices for payment 
only in an amount equal to the bid price per ton. The purchasing agent further 

' states that he considered his action to be to the best interests of the Government 
in that it resulted in the conservation of the appropriation for coal and pre- 
vented possible overpayment. 

In the event you are of the opinion that the procedure of certification of in- 
voices for coal at the bid prices rather than the minimum prices established by 
the National Bituminous Coal Commission, and subsequently revoked, is not 
proper, I will be glad to have your decision in the matter. 


The Bituminous Coal Act of 1937, approved April 26, 1937, 50 
Stat. 72, “to regulate interstate commerce in bituminous coal, and for 
other purposes,” established in the Department of the Interior a Na- 
tional Bituminous Coal Commission and provided, inter alia, in sec- 
tion 4, 50 Stat. 76, that the provisions of such section should be 
promulgated by the Commission as the “Bituminous Coal Code”; 
that the provisions of such code shall apply only to producers accept- 
ing membership in the code; that 23 district boards of code members 
should be organized, the territorial boundaries or limits of the 23 
districts being set forth in a schedule annexed to the act; that the 
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Commission “shall have power to prescribe for code members mini- 
mum and maximum prices, and marketing rules and regulations” as 
directed therein; that following the proposal by district boards of 
minimum prices and reasonable rules and regulations incidental to 
the sale and distribution of coal by code members within the respec- 
tive districts, and the coordination of minimum prices and rules in 
marketing areas, all as directed in detail therein, the Commission 
“shall thereupon establish and from time to time, upon complaint or 
upon its own motion, review and revise the effective minimum prices 
and rules and regulations in accordance with the standards set forth 
in subsections (a) and (b) of part IT of this section.” 50 Stat. 80. 

Section 4 further provides in part IT (c), 50 Stat. 80, that the sale 
or delivery or offer for sale of coal at a price below the minimum 
therefor established by the Commission shall constitute a violation of 
the code. Section 3 (b), 50 Stat. 75, imposes an excise tax equal 
to 1914 per centum of the sale price at the mine on bituminous coal 
produced in the United States, but exempts from such tax the sale 
or disposal of coal produced by code members. Section 5 (a), 50 
Stat. 83, provides that the Commission shall supply to all coal pro- 
ducers forms of acceptance for membership in the code, and section 
5, subsections (b) and (c), 50 Stat. 84, provides that the code mem- 
bership of any coal producer and his right to exemption from the 
taxes imposed by section 3 (b), supra, may be revoked by the Com- 
mission upon a written complaint, notice, hearing, and proof that 
such member has “willfully violated” any provision of the code, or 
any regulation made thereunder, and provides for the assessment 
of taxes and penalties to be paid as a condition to restoration to 
code membership. 

The present matter does not appear even remotely to involve any 
willful violation of the code subjecting contractors to loss of code 
membership with consequent taxes and penalties under the cited pro- 
visions of subsections (b) and (c) of section 5 of the act, as apparently 
feared. The question is merely one of the legal liability of the 
United States under the coal contracts to pay the minimum prices 
announced by the Commission as effective December 16, 1937, under 
orders revoked by the Commission as of February 25, 1938. The 
contracts being valid, it is not apparent how the denial by the Gov- 
ernment of legal liability thereunder to pay the difference between 
the contract prices and the announced minimum prices, on the 
ground that such minimum prices were not legally established by the 
Commission or because of substantial doubt that they were legally 
established, could place the contractor in the position of having 
“willfully violated” the code. 
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It appears that in anticipation of the establishment of minimum 
prices by the Commission, and in compliance with the provisions of 
section 4 II (e) of the act, 50 Stat. 80, prohibiting contracts for sale 
and delivery of coal for a period longer than 30 days until minimum 
prices were “established pursuant to subsections (a) and (b) of part 
II of this section” by the Commission, the Post Office Department 
included the following provision in its contracts: 

The contract will be for a period of 30 days beginning with the date of ac- 
ceptance, provided that in the event the National Bituminous Coal Commission 
shall not have established during the period of this contract a minimum price 
for the grade or size of coal produced at the mine or mines named in the con- 
tract, the period of time of the contract will be extended for successive 30 
day periods until a minimum price shall have been established and provided, 
further, that in the event the Commission shall establish during the period of 
this contract or any successive periods a minimum price for the grade or size 
of coal produced at the mine or mines named in the contract, which is more 
than the contract price for such coal, the contract price will be increased to the 
minimum price so established by the said Commission for the coal shipped from 
the mine or mines and delivered after the effective date of the establishment 
of such minimum price. The Government further reserves the right to terminate 
the contract if the contract price is greater than the minimum price so estab- 
lished by the Commission. 

This agreement that “in the event the Commission shall establish” 
minimum prices, the contract price would be increased to the mini- 
mum price so “established,” contemplated, of course, a legal and valid 
establishment of minimum prices by the Commission in accordance 
with the provisions of the said Bituminous Coal Act of 1937, cre- 
ating the Commission and authorizing it to “establish” minimum 
prices under the conditions and procedure stipulated therein. The 
Commission had no power or authority to “establish” minimum prices 
except under and in accordance with the provisions of this statute; 
and if the announced minimum prices were not so established, but 
were invalid and a nullity, such prices were not “established” within 
the meaning of the contracts and, hence, could not legally obligate 
the Government, under the express terms of the contract, to pay an 
increase over the contract price. It may be remarked in this connec- 
tion that the announcement of minimum prices does not appear to 
have increased the cost of producing or furnishing the coal or to 
have imposed any additional burden on contractors which could be 
viewed as supporting claims for an increase in price over the agreed 
contract price irrespective of the validity of the Commission’s action, 
the matter being one merely of paying individual contractors an in- 
crease over the agreed contract price, in the nature of a gratuity, to 
conform with minimum prices duly “established” by the Commission 
for the benefit of the coal industry as a whole. 
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On March 25, 1938, the Commission issued the following statement 
and opinion pertaining to the matter: 


Numerous requests have been received by the General Counsel for his opinion 
on the question of what effect certain stay orders entered by the United States 
Court of Appeals for the District of Columbia and the United States Circuit 
Courts of Appeals for the Second and Seventh Circuits and Commission Order 
No. 230 had upon the validity of minimum prices established by the National 
Bituminous Coal Commission between December 16, 1987, and February 25, 1938. 

In response thereto, the General Counsel renders the following opinion: 

“Commission Order No. 230 did not declare the price schedules and price 
orders invalid. It revoked certain prior orders of the Commission for the 
reason that they had ‘become inoperative due to causes beyond the control of 
the Commission and that the express intention of Congress, as provided in section 
IV, part II (a) and (b) of Bituminous Coal Act of 1937, cannot be effectuated 
by the minimum prices remaining in effect and that the condition thereby 
created is detrimental to the interest of code members.’ 

“It will be noted that no court declared the price orders and schedules in- 
valid. The courts restrained the Commission pendente lite from enforcing 
certain of its price orders as they applied to the petitioners. Final determina- 
tion of the issues was expressly reserved until such time as the Commission 
could certify to the courts complete records for review. When the Commission 
deemed it advisable to revoke its orders because of the relief granted by the 
courts all questions of law which were pending in the courts became moot.” 


While, as stated in this opinion, no court has declared the ques- 
tioned minimum price schedules and orders invalid, and the questions 
of law pending before the courts in such connection have become 
moot by the Commission’s revocation of such orders, there may not 
be disregarded what was said by the United States Court of Appeals 


for the District of Columbia in its opinion of February 10, 1938, in 
Saaton Coal Mining Company v. National Bituminous Coal Commis- 
sion, and other cases, restraining the Commission, pendente lite, from 
enforcing certain of such price orders. The court said, per curiam: 


* * * From the allegations of the petitions and from the statements and 
concessions made in the course of argument, it appears that the Bituminous 
Coal Commission’s minimum price orders, sought ultimately to be reviewed 
by this court under the provisions of section 6 (b) of the act of April 26, 1937, 
50 Stat. 72, were issued and made effective without notice of hearing, without 
affording a hearing to interested parties, and without the making of findings 
of fact by the Commission; it further appears that the producing coal com- 
panies were parties to these orders and that they are interested parties, and 
that if the orders are invalid, they are suffering irreparable and continuing 
damage. Under these circumstances the denial of relief pendente lite, sought 
to prevent continuing irreparable damage and to preserve insofar as possible 
the status quo until a ruling upon final review, would be extraordinary unless 
the ultimate right of review sought is clearly without foundation. Without 
prejudice to an ultimate ruling, we are unable at the present stage of the pro- 
ceedings to conclude that the right of review sought is clearly without founda- 
tion in the statute. The minimum price orders sought to be reviewed are 
apparently orders within the terms of section 6 (b) of the act, which provides 
that “Any person aggrieved by an order issued by the Commission in a pro- 
ceeding to which such person is a party may obtain a review * * * in the 
United States Court of Appeals for the District of Columbia.” And under 
section 2 (a) of the act no order subject to review under section 6 is to be 
made or prescribed without notice, hearing afforded to interested parties, and 
findings of fact. The contention of the Commission that the statute contem- 
plates notice, hearing, and findings of fact only after issuance of a minimum 
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price order and upon the filing of a petition under section 4 (d) of the act 
before the effective date of the order, is not supported by the express language 
of the statute and seems not to be supported by necessary construction thereof. 
And neither the express language of the statute nor necessary construction 
thereof seems clearly to require complete exhaustion of the administrative 
remedy provided for in section 4 (d) before any right of review in the courts 
may be had in respect of a minimum price order made effective without notice 
of hearing and without hearing and findings of fact. 


Although the court did not specifically declare the minimum price 
orders invalid, the statement of its reasons for restraining their 
enforcement, pendente lite, indicates their invalidity, or creates grave 
doubt, at least, of their validity, and this doubt has been increased 
by the action of the other courts and by the subsequent action of the 
Commission in revoking the orders and thus rendering moot, and, 
in effect, precluding a judicial determination of the question in such 
pending cases. It may be noted as to such revocation of the orders 
that while section 4 II (b) of the act, 50 Stat. 80, authorizes the 
Commission from time to time to “review and revise” the “effective” 
minimum prices which it has established, no express authority ap- 
pears to be conferred to revoke such prices once they are legally 
established. This further adds to the doubt of the validity of the 
revoked orders. 

It is not necessary for this office to determine affirmatively that 
the minimum price orders in question were invalid in order to deny 
claims for increased payments based thereon. Such action is required 
if there be substantial doubt. In Longwill v. United States, 17 Ct. 
Cls. 288, 291, the court said: 

The accounting officers of the Treasury [now the General Accounting Office] 
are in duty bound to scrutinize claims and accounts with great care, as is their 
eustom ; and it is the undoubted right and duty of the Comptrollers (including 
the Sixth Auditor and the Commissioner of Customs, who are comptrollers in 
fact though not in name), who alone of the accounting officers have authority 
to decide thereon, to reject, in whole or in part, as their judgment dictates, 
all those claims * * * to which they believe there may be substantial 
defenses in law, or as to the validity of which they are in doubt. 

Upon such rejection by the Comptrollers, the claimants are left to their 
remedy by action at law against the United States in this court, if within its 
jurisdiction, where the Government is defended by the Attorney General and 


his able, painstaking, and industrious assistants, and whatever defenses can 
be found will not escape the vigilance of those officers. * * * 


In Charles v. United States, 19 Ct. Cls. 816, 319, the court said: 


When, in the course of the examination of accounts in the Departments, sus- 
picions are aroused or doubts are entertained as to the validity of the demands 
of claimants, the parties may be sent to this court to prove their cases under 
the rules and forms of law, upon legal and competent evidence, or their demands 
may be rejected altogether, leaving the claimants to prosecute them here upon 
their own voluntary petitions, if they so desire. That is the main protection 
which the accounting officers can secure for themselves and for the or 
in the case of claims of doubtful validity in fact or inlaw * * 


There is at least sufficient doubt in the present matter and a suffi- 
cient possibility that the Government has substantial defenses in 
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law against the claims for these increased payments to require this 
office to follow those basic principles laid down by the Court of 
Claims. Therefore, I am in agreement with the views stated in the 
letter of April 2, 1938, from the Postmaster General, supra, that the 
increased prices should not be paid unless and until the matter is 
definitely settled by the courts favorably to the contentions of such 
contractors. 

Accordingly, all claims for payment of the difference between the 
contract prices and the announced minimum prices in cases such as 
are herein considered will be disallowed, but without prejudice to the 
rights of the contractors to resubmit such claims to this office for 
further consideration in the event it should be judicially determined 
the United States is legally liable for such differences. 


(A-93954) 


CONTRACTS—FREIGHT CHARGES—DEDUCTIONS—COMMERCIAL RATES 
v. “IN TRANSIT” RATES 


Where contract for the purchase of materials specifically reserved the right 
in the Government to have shipment made on Government bill of lading 
and to deduct from any payment due contractor the cost of transportation 
of the total contract materials at commercial freight rates from contract 
shipping point, the fact that the contract materials originated at a place 
other than the stated contract shipping point and that contractor might 
have procured a lower “fabrication in transit” rate does not entitle it to 
any part of the commercial freight charges deducted. 


Acting Comptroller General Elliott to the St. Paul Corrugating Co., April 25, 
1938: 

There has been considered your letter of February 15, 1938, request- 
ing review of settlement No, 0468218 dated October 16, 1937, wherein 
your claim for remission of $169.28 deducted from payment under 
contract No, 12r—6237, dated June 24, 1936, as a partial remission of 
commercial freight charges was disallowed. 

It appears from the record that by invitation No. 45526—A dated 
June 4, 1936, the Bureau of Reclamation, Department of the Interior, 
solicited bids for opening June 15 for the furnishing of 34 items of 
corrugated metal pipe, pressure bands, welded steel pipe and galva- 
nized carrier rods, etc., for delivery at the bidder’s shipping point 
and/or Frenchtown, Mont. ; that your bid dated June 11, 1936, offering 
delivery f. o. b. Frenchtown, Mont., with shipment within 20 days 
from St. Paul, Minn., being the lowest bid received, was accepted on 
June 24, 1936, as to “All items No. 1 and No, 34, inclusive; f. o. b. cars, 
Frenchtown, Mont., with shipment on Government bill of lading from 
St. Paul, Minn., and less commercial freight”; that the contract sup- 
plies were shipped from St. Paul, Minn., to Frenchtown, Mont., on a 

81276™—38——_57 
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Government bill of lading; that from payment of the contract price 
$423.20 was deducted as the equivalent of commercial freight cost on 
the shipment; and that you except to this deduction and claim $169.28 
for the reason that the materials furnished actually originated at 
Newport, Ky., which permitted you a fabrication in transit rate on 
the movement inasmuch as you had available inbound transit at St. 
Paul, Minn. 

The invitation, which in turn became your bid, and later, upon ac- 
ceptance, the contract, contains a paragraph, as follows: 

Each bidder shall state in the blanks provided therefor in the schedule, 
the total shipping weight of each item that he proposes to furnish. The 
weights stated will be used in computing the delivered cost to the Government 
and in determining the low bid. Failure to state the shipping and delivery 
points and the total shipping weight of each item, will be considered sufficient 
cause for rejecting the bid. All equipment, materials, and supplies furnished 
and delivered f. o. b. cars at contractor’s shipping point shall be shipped on 
Government bills of lading. In the case of equipment, materials, and supplies 
furnished and delivered f. o. b. cars at destination, the Government reserves 
the right to have shipment made on Government bills of lading and to deduct, 
from any payment due the contractor, the cost of transportation, from the 
contractor's shipping point to destination, of the total shipping weight stated 
in the schedule, at commercial freight rates. If the actual shipping weight, 
including packing, as later determined by the freight bill, exceeds the shipping 
weight stated in the schedule, in either shipping point or destination bids, the 
Government will deduct, from any payment due the contractor, the cost of 


transportation at commercial freight rates, on all excess weight over and above 
the weight stated in the schedule. 


Neither the above quoted stipulation nor the terms of the Govern- 
ment’s acceptance are in any way ambiguous. It may be that by 
means of the “in transit” privilege you could have secured a rate 
more favorable than the commercial rate but this cannot alter the 
fact that the contract authorized the Government to deduct the com- 
mercial rate. 

The contract is the measure of the rights of the parties and the 
fact that this contract may have resulted unprofitably because of your 
failure—in submitting your bid—to take exception to the above 
quoted provision is no authorization for now rewriting the contract 
to accord with what you now state to have been your intention at the 
time you agreed to the contract. The above-quoted stipulation in the 
contract was not added after you had submitted your bid but was 
made a part thereof at the time. The Government knew the com- 
mercial rate from St. Paul, Minn., to Frenchtown, Mont., and knew, 
also, that if shipment was made on a Government bill of lading the 
Government could save the difference between the two rates in accord- 
ance with the stipulation incorporated in the contract. Had you 
known at the time that there was a possibility of securing the benefits 
of an “in transit” rate you should have made that fact known to the 
representatives of the Government at the time your bid was submitted. 
by taking exception to the stipulation as to freight deductions. . 

The settlement having been made in accordance with the terms of 
the contract, the same must be and is sustained. 
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TELEGRAMS — PERSONAL — COLLECTION FROM EMPLOYEES AT COM- 
MERCIAL RATES—TELEGRAPH COMPANY BILLING CHANGES BY 
GOVERNMENT ADMINISTRATIVE OFFICERS 


Administrative offices may increase amounts claimed for telegraph services by 
the difference between the Government rate billed and the commercial rate 
for messages of a personal nature where collection at the commercial 
rate, plus tax, has been made from the individual for whose benefit the 
services were rendered, and deposited in a special deposit account, provided 
the voucher shows the full cost of the telegrams at commercial rates 
is being charged to the special deposit account. 9 Comp. Gen. 251, prohibit- 
ing, generally, the increasing of the amount claimed on a voucher, and 
which is for application where telegraph service charges are properly 
for payment from appropriated moneys, distinguished. 


Decision by Acting Comptroller General Elliott, April 26, 1938: 
There is before me memorandum of April 9, 1938, of the Audit 
Division, reporting as follows: 


There are transmitted herewith National Bituminous Coal Commission, In- 
terior Department, voucher bureau No. 5740, in favor of Western Union Tele- 
graph Company, Fort Smith, Arkansas, in the amount of $9.79, submitted to 
this office for preaudit on schedule No. 2378, and General Accounting Office 
voucher in favor of Western Union Telegraph Company, Washington, D. C., 
in the amount of 50 cents, submitted to this division for preaudit on schedule 
896 


The amount of the National Bituminous Coal Commission voucher, $9.79, 
includes the commercial charge of 90 cents for unofficial message of February 
18, 1988, addressed to Albuquerque, New Mexico. It appears that the amount 
claimed by payee is $9.25 and that this amount was increased by the admin- 
istrative office to cover the difference of 54 cents between the Government and 
commercial rates on the unofficial message. 

The amount of 50 cents reclaimed on voucher of this office was previously 
deducted from bureau voucher No. 1963 by preaudit difference statement of 
March 8, 1938, because the two messages concerned were of a personal nature. 
This reclaim voucher contemplates the payment to the telegraph company of 
the Government charges only. 

The question arises as to whether the claimed amount of a voucher may 
properly be increased by an administrative office by the difference between the 
Government and commercial rates on unofficial messages, when the commercial 
charges are payable from Special Deposits. 

It was held in 9 Comp. Gen. 251 that— 

“* * * interests of the Government require that there be no increase, by 
way of correction or alteration, in the total amount claimed on a voucher, 
unless such correction or alteration be made by the claimant, and then only 
in the form of a new voucher for the correct amount claimed.” 

In 2 Comp. Gen. 709 it was stated: 

“* * * Said underpayments should be brought to the attention of adminis- 
trative officers in cases where the fact that they are underpayments is perfectly 
clear and in which to do so will simplify proper accounting and avoid the un- 
necessary filing of claims for such short payments.” 

By decisions of December 3, 1937, to the National Resources Committee, 
A-89840, and March 14, 1988, to the Secretary of State, A-92370, the administra- 
tive offices are required to collect from the interested parties the commerciai 
rate, plus tax, for personal messages charged on Government bills. 

It appears that the prohibition in 9 Comp. Gen. 251 against the increasing of 
the claimed amount of a voucher would not be for application in the cases con- 
cerned, in view of the other decisions referred to and the fact that any increases 
on account of collections for personal messages are payable from special deposits 
and do not represent increased claims against appropriated funds. 

Instructions are requested. 





874 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


General Regulations No. 40, supplements Nos. 2 and 3, dated No- 
vember 28, 1930, and October 28, 1932, and decisions of this office 
A-89840, December 3, 1937, and A-92370, March 14, 1938, require that 
administrative offices collect, at the commercial rate, charges for tele- 
grams of a personal nature plus the tax involved, from the individual 
for whose benefit the services were rendered and to deposit the amount 
in a special deposit account. Thereafter the special deposit account 
is to be charged with the payment of the tax to the collector of in- 
ternal revenue and with the payment of the telegraph charges at 
commercial rates to the telegraph company. 

It is apparent that when billing an administrative office of the 
Government for services rendered, the telegraph company is not in a 
position to know that its bill contains items which the administrative 
officers or the accounting officers will consider as charges for messages 
of a personal nature to be handled in accordance with General Regu- 
lations, supra. The situation in such a case is to be distinguished from 
that considered in 9 Comp. Gen. 251. Accordingly, no objection need 
be raised in those cases where administrative action is taken to in- 
crease the amount of the bill by the difference between the Govern- 
ment and the commercial rates provided, of course, the voucher shows 
that the full cost of the telegrams at commercial rates is being 
charged to a special deposit account. The rule stated in 9 Comp. 
Gen. 251 should be followed, however, with respect to those items 
representing proper charges against the appropriation. 

Accordingly, if otherwise correct the voucher of the National Bi- 
tuminous Coal Commission, Department of the Interior, may be 
preaudit approved for payment. 

With reference to General Accounting Office reclaim voucher for 
50 cents, which covers charges at the Government rate for two mes- 
sages of a personal nature, it is understood that there has been 
collected from the employee for whose benefit the services were ren- 
dered the sum of $1.20, as the charge for the telegrams at the com- 
mercial rate plus 6 cents tax and that the sum of $1.26 so collected is 
now being held in a special deposit account. It is accordingly proper 
that the voucher be preaudit approved for payment in the amount 
due the Western Union Telegraph Co. for transmitting the messages 
at the commercial rate. 


(A-98206) 


TRAVELING EXPENSES—CIVILIAN OFFICERS AND EMPLOYEES— 
CHANGE OF STATION—“TRANSFER” DEFINED 


The term “transfer” as used in statutes authorizing payment of traveling 
expenses of civilian officers and employees “on transfer from one official 
station to another” under certain conditions, relates to a change in official 
station required in the interest of the Government in connection with the 
administration of the activity under which the person transferred is em- 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 875 


ployed and for which the appropriation involved is available, and not 
to a reporting to first duty station under a new appointment such as is 
required to be at the employee’s own expense, or to a transfer from one 
department or establishment to another, but, if the change in official sta- 
tion—directed for the benefit of the Government—involves no break in 
service, no termination of employment by operation of law, and no change 
in the appropriation to be charged with the salary and traveling expenses, 
it may be regarded as a “transfer” within the meaning of the said stat- 
utes, notwithstanding there is involved a change in title of the position 
or in the grade or salary rate of the officer or employee. 14 Comp. Gen. 
871, distinguished. 


Acting Comptroller General Elliott to the Federal Emergency Administrator of 
Public Works, April 28, 1938: 


Your letter of March 7, 1938, is as follows: 


There has been received in this office preaudit difference statement dated 
January 7, 1938, Bureau voucher No. 3A0.293, Sheridan P. Gorman payee, 
wherein travel from Richmond, Virginia, to Atlanta, Georgia, is disallowed 
because Mr. Gorman’s designation and salary were changed from State direc- 
tor, $6,000 per annum, to finance examiner at $4,000 per annum. 

In order to complete the remaining program of the Public Works Adminis- 
tration with a minimum of administrative expense I established effective 
November 1, 1937, seven regional offices in lieu of the State offices. This con- 
solidation of the field activities of the P. W. A. resulted in the separation of 
around five hundred employees out of an approximate total. of twelve hundred 
then in the State offices. The employees retained were transferred to the 
regional offices. They were selected on the basis of comparative efficiency and 
special fitness for the work to which they were to be assigned. Mr. Gorman 
was selected for assignment as finance examiner in Region III, Atlanta, 
Georgia, because it was believed that his previous service as finance examiner 
plus the experience he gained while serving as State director for Virginia 
particularly qualified him for that position. His transfer and change in status 
were effected without a break in service, and the action taken was unques- 
tionably for the benefit of the Government. Payment of travel expenses had 
been duly authorized by me prior to the actual transfer of Mr. Gorman. 

In my opinion allowance of travel expenses to Mr. Gorman is fully justified. 
Inasmuch as the audit division of your office has disallowed payment of these 
expenses I am submitting the case to you for decision. This ruling of the 
audit division, if it is widely applicable, would seriously hamper the efficient 
and economical administration of this organization and I, therefore, urge your 
careful consideration of the circumstances outlined herein. 


Voucher No. 3A0.293 in favor of this employee, submitted to this 
office by the Federal Emergency Administration of Public Works on 
Schedule No. S-4450 for audit before payment, was returned without 
certification for reasons set forth in the preaudit difference state- 
ment dated January 7, 1938, as follows: 


Order P. W. 1924 dated Oct. 25, 1937, authorizes a transfer of official station 
Richmond Va., to Atlanta, Ga., together with a change in status and salary from 
State director at $6,000 to finance examiner at $4,000. 

It appears that the duties under the latter position and salary have no 
connection with the former. Such being the case, it would appear that there 
has been a reappointment to an entirely new position and expenses incurred 
in reporting to first duty station under the new appointment are required to be 
borne by the employee. 

14 Comp. Gen. 871. 


The facts in this case distinguish it from the case considered in’ 
14 Comp. Gen. 871, cited as authority for the audit action, supra. 

Section 2 of the Treasury-Post Office Department Appropriation 
Act, 1938, act of May 14, 1937, 50 Stat. 163, identical in terms with 
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sections appearing in prior annual appropriation acts, provides as 
follows: 


Appropriations for the fiscal year 1938 available fur expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the depart- 
ment or establishment concerned in the order directing such transfer: Provided, 
That such expenses shall not be allowed for any transfer effected for the 
convenience of any officer or employee. 

With reference to a similar provision it was held in decision of 
January 22, 1935, 14 Comp. Gen. 564, 566, as follows: 

The provision in section 2 of the act of March 15, 1934, permitting payment of 
expenses of travel performed by civilian officers and employees on transfer from 
one Official station to another when authorized by the head of department or 
establishment concerned in the order directing such transfer, does not and 
was not intended, of course, to disturb the long established rule requiring 
those employed to place themselves at their first duty station at their own 
expense, * * * 

The published decisions of this office have not drawn a clear line 
of demarcation between a “transfer” within the meaning of the pro- 
vision here involved and a reporting to first duty station under a 
new appointment such as is required to be at the employee’s own 
expense. 

The term “transfer” as used in the statute, supra, is not to be under- 
stood in the same sense as that term is understood in connection 
with the administration of the civil service laws and regulations, 
in which connection it is used to designate changes from one depart- 
ment or establishment to another as well as from one position to 
another within a department or establishment. On the contrary, 
the term as used in this statute must be understood as relating only 
to a change in official station required in the interest of the Govern- 
ment in connection with the administration of the activity under 
which the person transferred is employed and for which the appro- 
priation involved is available. 

If a change in official station of an officer or employee—directed 
for the benefit of the Government—involves no break in service, no 
termination of employment by operation of law, no change in the 
appropriation to be charged with the salary and traveling expenses 
of the officer or employee, and no change in the department or estab- 
lishment under which the service is to be performed, such change in 
station may be regarded as a “transfer” within the meaning of the 
statute, regardless of whether, in connection with such transfer, there 
is involved a change in title of the position er in the grade or salary 
rate of the officer or employee. Of course, reimbursement of travel 
‘expenses incident to such transfers is not authorized except in accord- 
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ance with the provisions and subject to the conditions prescribed in 
the statute. 

If in the present case the transfer of Sheridan P. Gorman meets 
the requirements above indicated and the reimbursement of his travel 
expenses was authorized by you in the order directing the transfer, 
the voucher in question may be resubmitted for audit in advance of 
payment accompanied by a showing of the facts with respect thereto. 


(A-93476) 


CONTRACTS—DELIVERIES—REJECTION OF MATERIALS AFTER ADMIN- 
ISTRATIVE TEST OF SAMPLE—PURCHASE ELSEWHERE ON DE- 
FAULT OF CONTRACTOR, AND CONTRACTOR’S DEBARMENT 


































Where certain contract deliveries, reported as representative of all, were fownd 
by Bureau of Standards test not to meet the requirements of the specifica- 
: tions in many particulars, and contractor, after notification thereof, has 
failed to make proper deliveries although advised that if it did not furnish 
products meeting the specifications purchase would be made against its 
account, no objection will be made to the purchase against the account of 
the contractor, notwithstanding the sample furnished by the successful 
bidder prior to award, administratively examined only for “general make- 
up” and necessarily destroyed in such examination, was found apparently 
to comply with the specifications, the specifications not ‘having required the 
furnishing of samples; and the record generally indicating that deliveries 
of the involved corporation under other contracts are reported as being 
materially below minimum specification requirements and sometimes inher- 
ently unfit for the Government need, but the matter as to whether the 
contractor should be debarred from further bidding because of the reported 
flagrant violation of the specifications is a matter for administrative con- 
sideration and not a question properly for decision by the General Account- 
ing Office upon the present record. 


Acting Comptroller General Elliott to the Secretary of Agriculture, April 30, 
1938: 


Your letter of March 17, 1938, in pertinent part is as follows: 


On September 3, 1937, this Department opened bids on a quantity of cup 
type and welding type goggles to be manufactured in accordance with the 
specifications included in USDA Bid transaction No. 376. 

Harry Buegeleisen, Inc., 22 Bergen Street, Brooklyn, New York, was awarded 
items numbered 1a, 1b, 1c, 1d, le, 1f, 1h, li, 1j, 1k, 11, 1m, 1n, 10, 1p, 1q, 1r, 
1s, 1t, lv, lw, 1x, ly, and 1z of this bid. A copy of the accepted bid is enclosed. 

After the bids were opened Harry Buegeleisen, Inc., was requested to furnish 
a sample pair of goggles proposed to be furnished under the invitation it sub- 
mitted. These goggles were then tested and inspected by a safety engineer of 
the C. C. C. and, as far as could be determined, the goggles were found to be 
in accordance with the specifications. The award of the contract was endorsed 
in the usual form on the invitation, bid, and acceptance form, and after the 
test of the sample, the purchase order was placed. Following shipment of the 
goggles six samples were taken from the shipment and submitted to the Bureau 
of Standards, which found that all or part of the goggles were not in accordance 
with the specifications in seven specific particulars. 

The Department desires to point out that the examination by the safety 
engineer of the C. C. C. was merely for determining the general make-up of 
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the goggles and not for determining whether the physical make-up, the glass, 
etc., met specifications and that this test was not comparable to that conducted 
by the Bureau of Standards, nor intended to be adequate to test compliance with 
the specifications. The advertisement in question did not specify that bidders 
were to furnish samples. They were required to bid in accordance with specifi- 
cations. The company claims that the goggles furnished were in accordance 
with the sample and exactly the same as supplied on previous contracts. The 
Department, of course, has no definite way of determining whether or not this 
statement is correct. The sample was demolished and as far as could be 
determined the goggles furnished on previous contracts were satisfactory. 

* * * the furnishing of the supplies in this case was sought originally by 
means of specifications without any request in the invitation to bid for the 
furnishing of a sample, and * * * the formal acceptance was endorsed 
on the bid form without reference to the sample * * *. However, the sample 
also having been sought and having been subjected to a test, doubt arises 
as to the proper interpretation of the request for a sample and as to the under- 
standing which the contractor could be expected to have when no fault was 
found with the sample submitted and a purchase order was subsequently 
filed. * * *® 


* * * * * * * 


It was not the intention of this Department, in requesting the submission of 
a simple, to substitute such sample as a standard rather than the specifications, 
and it is the feeling of this Department that this company was aware of the 
fact that the goggles furnished did not comply with the specifications. Other 
departments, including the Bureau of Supplies and Accounts, Navy Department, 
have had difficulty with this company on specification compliance. The Depart- 
ment had no intention of purchasing on sample since the specifications were 
very definite as to the type of goggles desired. Some of the lenses were found 
to be made of material no stronger than ordinary window glass. As you know, 
it would be extremely hazardous to furnish C. C. C. enrollees or any other 
men with goggles of this kind. 

It might be added that all the goggles have been paid for with the exception 
of 506; payment being made on the basis of the information received from the 
safety C. C. C. engineer to the effect that the sample was considered to be 
satisfactory. 

The contractor, regardless of any test, had a definite function to perform 
and that was to furnish goggles in accordance with the specifications. Having 
so flagrantly failed in this connection the Department proposes to buy in the 
open market or otherwise against the contractor’s account and to place the 
company under debarment for a period of one year. The Department, therefore, 
would appreciate any advice or suggestions in this connection and also your 
approval of the action we propose to take. 


The invitation upon which Harry Buegeleisen, Inc., and others 
bid in this instance set forth the minimum requirements which the 
article bid upon must meet, as follows: 


SPECIFICATIONS FOR GOGGLES 


1. Cup type: 

1. Material to be of high-grade condensation product. 

2. Individuai right- and left-eye cups. 

8. Side shields to be perforated metal. 

4. Eye cups to be joined by an adjustable flexible metal bridge. 

5. Lenses to be of glass having optical qualities, free from waves and 
stria, case-hardened and having a thickness not less than 2.8 mm or 
more than 3.6 mm; to be 50 mm in diameter and surfaces to carry 
a 1.25 diopter radius curve with bevel edges. 

. Lens retaining ring to be of the screw type. 
. Headbands to be of good quality elastic cloth. 
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2. Welding: 

. Material to be of a high-grade condensation product. 

. Individual right- and left-eye cups. 

. Nose bridge to be of the flexible metal bridge type. 

. Lens retaining ring to be of the same material as the eye cups and of 
the screw type. 

. These goggles are to be light proof. Lenses to be of the highest quality, 
invisible, light-ray absorption glass, free from waves, pits, and stria. 
Number six shade is to be used. 

6. Headbands to be of a good elastic cloth. 

In response to this invitation U. S. D. A. 376 issued August 16, 
1937, which was specified for opening at 2 p. m. August 27, 1937, the 
Buegeleisen Corporation bid August 23, 1937, in pertinent part as 
follows: 


We intend to supply our # 0861-25 Riderisk Goggle exactly as supplied on 
previous contracts. 


* * * * * * * 


In compliance with the above invitation for bids, and subject to all the con- 
ditions thereof, the undersigned offers and agrees if this bid is accepted within 
60 days from the date of opening, to furnish any or all of the items on which 
prices are quoted at the price set opposite each item, f. o. b. destination * * * 
as specified * * * after receipt of order. 

This bid was subscribed formally just below the positive printed 


instructions on the face of the invitation as follows: 


INSTRUCTION TO BIDDERS 
GOGGLES 


THESE PAPERS MUST REMAIN INTACT 
* * * * * * « 


Bidders are requested to carefully read these instructions and specifications. 
Non-compliance with any part thereof will be sufficient cause to reject bid. 


* +o * * * * 6 

These goggles are needed for immediate use; therefore, it will be necessary 
to evaluate delivery time by adding 1% of the unit bid price to the unit bid 
peice for each calendar day in excess of 20 calendar days’ delivery at Gestina- 

The Buegeleisen Corporation’s accepted bid was for furnishing 
“Cup type goggles in accordance with specifications, general clauses 
and conditions attached” to the invitation, in varying quantities at 
different designated points throughout southern and western States, 
for use in the Forest Service. The officials of the corporation ad- 
mittedly were fully familiar with the hazards naturally incidental to 
such service and were on notice that the specifications for the goggles 
hereinbefore set forth were the minimum which it was deemed would 
result in a product affording reasonable protection from those 
hazards. 
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In its letter of January 8, 1938, the Buegeleisen Corporation 
stated : 

We realize the value of goggles and consider the goggles delivered absolutely 
safe in every respect and identical with the goggle used throughout the Forest 
Service for the past three or four years * * 

* * * The specifications * * * are very general and every part of our 
goggles * * * complies with these specifications. 

In letter of January 25, 1938, the Buegeleisen Corporation again 
stated, “we know our delivery was in strict accordance with these 
specifications.” 

In its letter of December 15, 1937, the corporation stated as facts 
that— 


The goggles delivered were exactly and identical in every respect to the 
sample submitted. They could not be any different because they are molded 
out of the same mold as the sample goggle, and of the same material. 

We further submit that the first shipment of these goggles were received in 
the field agencies as early as November 8th * * * you had a sample of 
what we delivered * 

In view of the above, we cannot comply with your request to furnish you 
with shipping instructions, and we must ask that you accept these goggles as 
complying with your specifications and pass the balance of * * * invoices 
for payment. 

In the same letter of December 15, 1938, the Buegeleisen Corpora- 


tion stated: 


The eye cups are designed exactly as the sample submitted because they 
come out of the same mold, and also of the exact design as our #086125, which 
we have always delivered to your department. 

If some of the lenses are thick we shall be glad to change them for lenses 
of the proper thickness. 


» * ” 7 * . * 

With reference to the 6.00 diopter lenses, we do not understand how they 
got in the shipment, but we are willing to replace them with the regular 1.25 
curve. 

There is no record evidence presented from which a decision could 
be arrived at that any of the goggles delivered, commencing with the 
alleged first shipment of November 8, 1937, exactly conformed to the 
sample which was furnished. In the very nature of the matter it 
was understood as necessary to destroy the sample to make any bona 
fide test and, therefore, it is not available for comparison. Both the 
officials of the department and the Buegeleisen Corporation have 
stated that the sample furnished met the requirements of the specifi- 
cations. The matter of whether the sample in fact did meet the 
specifications is immaterial, in view of the terms of the invitation and 
of the written agreement which was made. 

This was not a purchase by sample. Accepting, for purposes of 
this decision, that the sample delivered and destroyed in fact did 
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meet the specifications, if the goggles thereafter delivered under the 
written agreement are established not to meet the specifications or 
not even to conform with each other, what inferences could these 
circumstances engender except such as would cast doubt upon the 
good faith and integrity of the corporation? They might suggest 
even that advantage was sought to be taken of the widely separated 
and numerous delivery points with the expectation that a superficial 
inspection only could be made at each point of goggles delivered in 
quantity, particularly since it must be recognized as more than super- 
ficial inspection of such an article would require an inordinate amount 
of time and expense and might impair the usefulness or destroy the 
goggles so inspected. 

Numerous instances are reported in the record transmitted wherein 
substantial portions of the products of this corporation, delivered 
under different contracts, are said to have been found materially 
below the minimum specification requirements, and in some instances 
are said to have been inherently unfit for the advertised use or need. 

It is not contended by the Buegeleisen Corporation or by any 
official of the department that the corporation intended its designa- 
tion of its 0161-25 Riderisk Goggle in the bid to be regarded as a 
counter offer. The bid named this goggle but the bid and the terms 
of the written agreement warranted that said goggle would meet all 
the conditions and the specifications. Without such & warranty of 
meeting specifications and conditions and that said goggle would be 
suitable for the use intended, the acceptance of the bid apparently 
could not have resulted in an enforceable contract. United States v. 
Ellicott, 223 U. S. 524, 540-543. There has been no suggestion here 
that a valid contract did not result from the award. The parties in 
their correspondence have assumed the entire validity of the contract 
and when the whole of the terms of the written agreement are read 
as one contract it seems not open to doubt that this assumption was 
correct. 

The important issue, therefore, is whether the goggles which were 
delivered met the minimum requirements of the specifications em- 
bodied in the written contract. It seems established on the record 
presented that they did not. 

Aside from the unequivocal statements of several officials of the 
Department of Agriculture reporting that most of the goggles de- 
livered were inferior and would be dangerous if used in the service 
for which purchased, and that the said goggles delivered did not meet 
the specifications, there is furnished the undoubtedly disinterested 
report of the United States Bureau of Standards. From the begin- 
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ning of delivery under this contract at the various points, protests 
were made of the defects found in the Buegeleisen Corporation’s 
goggles. Six pairs of the goggles, which are reported as fairly 
representing all the goggles delivered, were promptly assembled and 
submitted to the Bureau of Standards for test to determine whether 
they met the specifications. The report of the test is as follows: 


UNITED States DEPARTMENT OF COMMERCE 
WASHINGTON 
NATIONAL BUREAU OF STANDARDS 


Report on 6 goggles, submitted by Forest Service, U. S. Department of 
Agriculture, Washington, D. C., on Nov. 15, 1937 


The six goggles were forwarded with letter of transmittal of Nov. 15, file 
CCC, Safety Program, Safety Equipment, and were a portion of a purchase from 
Harry Buegeleisen of Brooklyn, N. Y. The goggles were tested for compliance 
with specifications contained in the letter. The numbers refer to the paragraphs 
of the specifications. 

1. The material is not a high grade condensation product. It is brittle and 
several cracked during the progress of the test. 

2. The eyecups are not well designed. The lenses are too thick and the 
retaining ring screws on less than a quarter turn before it is tight. If the 
threads wear slightly the rings will not stay in place. 

5. Ten of the twelve lenses exceeded the maximum thickness specified. In 
some cases the excess was as much as 0.5 mm. Two of the lenses had +6.00 
diopter curves instead of the specified value of +1.25. 

Three lenses shattered during the drop testing of the lenses in the eyecups. 
Five more len broke when drop tested on the wooden tube. The cracks 
were not of a good radial type. The case hardening of the lenses has not 
been well done. 

6. See paragraph 2. 

7. The quality of the elastic headbands is not the best. 

Where no reference is made to a paragraph, all goggles complied with its 
requirements. 

LyMawn J. Bricas, Director. 
NBS Test No. 443z-309/37 


NoveMBER 23, 1937. 

Upon this record there can be no doubt as to the correctness of 
your conclusion that the Buegeleisen Corporation has flagrantly 
failed to meet its contract obligations. It was notified promptly of 
the Bureau of Standards report and that its deliveries had been 
rejected as not meeting contract specifications and it was notified 
to furnish shipping instructions for the rejected goggles. It also 
was notified that if it did not replace the rejected goggles with 
goggles meeting the specifications that purchase would be made 
against its account. Months have elapsed without the breach having 
been cured and this, notwithstanding that bids were evaluated under 
the terms of the invitation as above stated, by adding 1 percent of 
the unit bid price for each calendar day in excess of 20 calendar 
days delivery at destination. 
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Accordingly, if appropriation otherwise is available for such pur- 
chase, you are informed that this office will not be required to object 
if you shall deem it necessary to purchase against the account of 
the Buegeleisen Corporation under the contract upon which it 
has defaulted and this office will state an appropriate settlement 
and will assist your department in making collection of the amount 
found due, upon receipt of the record showing your official action 
thereon. 

The matter of whether the defaulting contractor should be de- 
barred from bidding on other invitations, in the circumstances of 
this particular case, would appear primarily for your consideration 
and upon the record presented would seem not a question properly 
for decision here at this time. 


(A-79388) 


PAY—RETIRED—EFFECTIVE DATE OF PRESIDENTIAL APPROVAL OF 
DISABILITY RETIREMENT 


The effective date of retirement of officers of the Navy and Marine Corps retired 
for disability under section 1453, Revised Statutes, but for the uniform retire- 
ment date provisions of the act of April 23, 1930, 46 Stat. 253, is the date 
of approval by the President of the finding of the retiring board, notwith- 
standing the fixing of a later date by approval of the Navy Department’s 
recommendation of a later effective date for retirement, and service up to 
the date so recommended may not be counted for longevity purposes in com- 
puting the retired pay, nor may active duty pay and allowances, except to 
the extent authorized by the Uniform Retirement Act, be paid subsequent to 
the date of the Presidential approval. 16 Comp. Gen, 187, amplified. 


Acting Comptroller General Elliott to the Secretary of the Navy, May 2, 1938: 
Reference is made to your letter of July 30, 1937, as follows: 


There is transmitted herewith a letter from the Disbursing Officer, Navy Yard, 
Mare Island, Calif., dated June 16, 1937, with indorsements thereon, requesting 
advice as to the proper rate of retired pay in the case of Lieutenant John A. Marsh, 
U. 8. Navy, retired. 

The disbursing officer’s request is due to the action of the General Accounting 
Office in taking exception in his accounts to pay credited to Lieutenant Marsh for 
the months of July and August 1936, on the ground that at the time of the 
President’s approval of this officer’s retirement for physical disability on May 
27, 1936, he had completed less than twelve years’ commissioned service for pay 
purposes. In support of such action there is cited the Acting Comptroller Gen- 
eral’s decision of August 27, 1936 (16 Comp. Gen. 187), to the effect that a retire- 
ment for physical disability under section 1453, Revised Statutes (34 U. 8. Code, 
sec. 417), but for the act of April 23, 1930 (46 Stat. 253; 5 U. S. Code, sec. 47a), 
becomes effective on the date the President approves the finding of the retiring 
board and that retirement in any such case would, therefore, have been effective 
on the date of the President’s approval but for the provisions of the cited Act of 
April 23, 1930, 

The rule prescribed in 16 Comp. Gen, 187 Appears to be consistent with appli- 
cable statutes and decisions on the subject only as to those cases of retirement for 
physical disability wherein the President, in acting upon the findings of the 
retiring boards, has not fixed a specific date on which the officer’s transfer from 
the active to the retired list shall become effective. However, where the Presi- 
dent in his action specifies a definite date from which retirement shall become 
effective, it is the belief of the Navy Department that the date thus fixed by 
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the President should be held and considered as the date on which retirement 
would have been effective but for the provisions of the cited act of April 23, 1930, 
and that in these circumstances the officer concerned is entitled to count all service 
between date of the President’s action and the effective date prescribed by the 
President for retirement as time served on the active list for pay purposes. 

It does not appear from an examination of the cases cited in support of the 
conclusion reached in 16 Comp. Gen. 187, which considered the case of Captain 
Edward F. O'Day, U. S. Marine Corps, retired, that in any of such cases a definite 
date was fixed by the President on which the officer’s retirement would become 
effective. In this connection the Acting Secretary of the Navy, March 21, 1936, 
submitted to the President for consideration and action the records and papers 
in certain cases, together with the Acting Secretary of the Navy's recommenda- 
tion as to the action to be taken by the President in each such case. In this 
submission it was stated with respect to the case of Captain O’Day that the 
Naval Retiring Board had decided that this officer was incapacitated for active 
service and that his incapacity was permanent and the result of an ‘incident 
of the service. The “recommendation of the Secretary of the Navy” in this 
case was “that the findings of the Naval Retiring Board be approved, effective 
June 1, 1936, and that Captain Edward F. O’Day, U. 8. Marine Corps, on said 
date be retired from active service and placed on the retired list in conformity 
with the provisions of U. S. Code, title 34, section 417.” On April 15, 1936, the 
President “approved” the “recommendation of the Secretary of the Navy” in this 
case, thereby definitely fixing the effective date of the officer’s transfer from 
the active to the retired list as of June 1, 1936. 

It therefore appears that the effective date of retirement of Captain O’Day 
was June 1, 1936, in accordance with the President’s approval of the finding 
of the Naval Retiring Board and the recommendation of the Acting Sec- 
retary of the Navy in this case. This is considered the correct date on which 
retirement would have occurred but for the act of April 23, 1930, and not 
April 15, 1986, the date of the President’s approval as aforesaid. 

In the case of Lieutenant Marsh, the records show that on May 26, 1936, the 
Acting Secretary of the Navy transmitted to the President for “consideration 
and action” certain records and papers “together with my [Acting Secretary 
of the Navy] recommendation as to the action to be taken in each case.” 
The recommendation of the Acting Secretary of the Navy in the case of Lieu- 
tenant Marsh was that “the findings of the Naval Retiring Board be approved, 
effective August 1, 1936, and that Lieutenant John Arthur Marsh, U. 8. Navy, 
on said date be retired from active service and placed on the retired list 
in conformity with the provisions of U. S. Code, title 34, section 417.” On 
May 27, 1936, the President approved the recommendation of the Acting Sec- 
retary of the Navy in this case. It therefore appears that the effective date 
of retirement of Lieutenant Marsh was August 1, 1936, and not May 27, 
1936, and that the date on which retirement would have occurred in this case 
but for the act of April 23, 1930, was August 1, 1986, and not May 27, 1936, 
the date of the Presideit’s approval as aforesaid. 

Inasmuch as the law governing the retirement of officers for physical dis- 
ability (section 1453, Revised Statutes; 34 U. 8. Code, sec. 417) is not mandatory 
on the point as to when retirement thereunder shall become effective, and since 
there is nothing contained in the applicable statute that prohibits the President 
from fixing a date in the future for the retirement in any such case to become 
effective, it would appear to the Navy Department that the President’s action 
in approving of a date in the future on which the retirement of both Captain 
O’Day and Lieutenant Marsh should become effective was consistent with law 
and should, therefore, be accepted in determining the pay status of the officers 

ired. 

Or aliialess of the foregoing and of the additional reasons set forth in 
the enclosed 2nd and 3rd indorsements, reconsideration is requested of the 
action of the General Accounting Office in disallowing payments credited to 
Lieutenant John Arthur Marsh, U. S. Navy, retired, for July and August 1936, 
and of the Acting Comptroller General’s decision of August 27, 1936 (16 
Comp. Gen. 187), in the case of Captain Edward F. O'Day, U. 8. Marine Corps, 
retired. 


The “additional reasons” referred to as supporting your request for 
reconsideration of the action of this office in the cases of Captain 
O’Day and Lieutenant Marsh appear substantially as set forth in the 
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following quotation from the third indorsement of the Chief, Bureau 
of Navigation, dated July 13, 1937: 


8. In further explanation of the method of procedure with respect to the 
retirement of officers because of physical disability, the attention of the Judge 
Advocate General is drawn to the following statement of facts. Until a number 
of years ago, the records of proceedings of Naval Retiring Boards wherein 
officers of the Navy were reported physically incapacitated for active service 
were laid before the President without recommendation as to effective date 
of retirement. In each of such cases the date of approval by the President 
was regarded as the date of transfer to the retired list. Subsequently, as ad- 
ministrative practice, this Bureau recommended in each case that the effective 
date of retirement be fixed as of the fifteenth or last day of the month, as 
appropriate and, subsequently, other effective dates were recommended in 
order that the officers concerned might have the benefit of leave of absence 
not to exceed a total of approximately two months just prior to passage to 
the retired list. This practice was not questioned, the date of retirement fixed 
by the President was accepted as the effective date, and the officer concerned 
was entitled to all longevity increases up to the effective date of retirement. 

4. Upon the enactment of the uniform retirement act of April 23, 1930 (46 
Stat. 253), the immediately prior practice was continued, modified to the extent 
necessary to provide for retirement on the first day of the month. 

5. It thus appears evident that there is administrative discretion as to the 
effective date of retirement in the case of officers retired for physical disability, 
and that the date fixed administratively is the date retirement would have 
occurred if the uniform retirement law had not been enacted. Assuming the 
correctness of the foregoing statement, attention is drawn to a decision of the 
Comptroller General, dated 25 July 1930 (A-32524) quoted in court-martial 
order No. 8, pp. 28 and 29, dated 31 August 1930, in which it is stated: 

“In cases where the controlling statute authorizes the fixing of an effective 
date of retirement by administrative action and/or Presidential approval, rather 
than upon the happening of some contingency, and a day is administratively 
fixed on the first day of a month later than the first day of the month following 
the month in which the employee first becomes eligible, the purpose and intent 
of the act of April 23, 1930, has been fulfilled if retirement is made effective 
on the first day of the month fixed by administrative authority, rather than 
the first day of the following month.” 

6. In further support of the contention of the Chief of the Bureau of Supplies 
and Accounts, and in which this Bureau concurs, reference is made to the 
decision of the Court of Claims No. 42624, dated May 4, 1936, in re Clarence D. 
Holland vy. U. 8., wherein it is stated: 

“Retirement constitutes a change of status and is, by reason of the mandatory 
provisions of section 1453 of the Revised Statutes, effective on the date the 
action is taken by the President, unless some other date is fixed in the order.” 


It appears conceded, as it must be in view of the plain terms of 
the act of April 23, 1930, 46 Stat. 253, that the rate of active or retired 
pay or allowances of officers of the Navy or Marine Corps retired for 
disability is for computing as of the date retirement would have 
occurred if the 1930 act had not been enacted. Your letter suggests, 
however, that where the Navy Department in submitting to the 
President for consideration and action the records and papers in such 
cases recommends an effective date for the officer’s retirement, and 
the President approves such recommendation, that date and not the 
date of the President’s approval of the findings of the retiring board, 
is the date on which retirement would have occurred but for the 
act of April 23, 1930, and that the officer is entitled to count for 
longevity purposes all service up to the date so recommended. 

As stated in your letter, in none of the cases cited in decision of 
August 27, 1936, 16 Comp. Gen. 187, had the President fixed a definite 
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date for the officer’s retirement to take effect. However, the cited 
cases holding that retirements under section 1251 or section 1453, 
Revised Statutes, took effect on the date of the President’s approval 
of the findings of the retiring board were not based upon the fact 
that no effective date was named by the President, but upon the 
statutory requirement that if the decision of the retiring board is 
approved by the President the officer shall be retired from active 
service. See, particularly, 18 Comp. Dec. 747, 751. 

Furthermore, those cases, together with many additional cases to 
the same effect, including decision of the Assistant Comptroller of 
the Treasury dated December 4, 1920, 27 Comp. Dec. 512, and deci- 
sions of this office dated June 6, 1922, A. D. 6743; August 10, 1922, 
A. D. 6954; September 6, 1923, A. D. 7822; October 27, 1925, 
A-11027; and April 13, 1929, A-26126, are illustrative of a long 
continued practice not to name any effective date in approving the 
findings of retiring boards, apparently in recognition that if the 
President approved the board’s findings, the law operated to retire 
the officer. In this connection, the former Comptroller General in 
a decision dated September 30, 1921, to the Secretary of the Treas- 
ary, 1 MS. Comp. Gen. 1219, held that the effective date of retirement 
of a Coast Guard officer under section 6 of the act of April 12, 1902, 
32 Stat. 101—identical as to procedure with section 1453, Revised 
Statutes—“* * * if retired upon the finding of the retiring board, 
will be the date on which the President approves the board’s find- 
ing.” See, also, the facts as to the effective dates of retirements in 
the cases of Burchard v. The United States, 19 Ct. Cls. 1387; Hannwm 
v. The United States, 43 Ct. Cls. 8320; Beaty v. The United States, 
58 Ct. Cls. 25; and in 27 Op. Atty. Gen. 337. 

With respect to the application of,the act of April 23, 1930, to 
the retirement of Army officers for disability pursuant to section 
1251, Revised Statutes, the Judge Advocate General of the Army, 
in an opinion dated December 19, 1932, 210.85, a synopsis of which 
appears in section 549, Supplement. VI to the Digest of Opinions 
of the Judge Advocate General, 1912-30, held (quoting from the 
synopsis) as follows: 





On May 27, 1932, the President approved the proceedings of a retiring board 
finding an officer disabled in line of duty and directed that he be retired “on 
May 31, 1932, under the provisions of R. 8. 1251 and the act of April 23, 1930.” 
The latter statute (46 Stat. 253); U. S. C. 5: 47a, provides that all retirements 
shall take effect on the first day of the month, except that pay “shall be 
computed as of the date retirement would have occurred if this act had not 
been enacted.” Held, That the reference by the President to the act of April 
23, 1930, and the uniform practice of the War Department prior to its passage 
to retire officers on the date of the President’s approval of the proceedings 
of the retiring board, require the conclusion that the President fixed May 31 
as the date of retirement because of that act, and, but for that act, would 
have retired the officer May 27. His retired pay must therefore be computed 
us if he had been retired May 27. 
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Copies on file in this office, of orders issued to officers of the Navy 
notifying them of their retirement for disability pursuant to section 
1453, Revised Statutes, show that for many years the practice of 
the Navy Department in such cases was in accord with that of the 
War Department under section 1251, that is, the officer was trans- 
ferred to the retired list from the date of the President’s approval 
of the findings of the retiring board. However, apparently com- 
mencing in 1927 the Navy Department, in laying the records and 
decisions of retiring boards before the President, adopted the prac- 
tice, as indicated in the quoted indorsement of the Chief of the 
Bureau of Navigation, of recommending a later effective date for 
the officer’s retirement. 

Section 1452, Revised Statutes, provides that: 

A record of the proceedings and decision of the board in each case shall be 


transmitted to the Secretary of the Navy, and shall be laid by him before the 
President for his approval or disapproval, or orders in the case. 


Section 1453, Revised Statutes, provides that: 


When a retiring board finds that an officer is incapacitated for active service, 
and that his incapacity is the result of an incident of the service, such officer 
shall, if said decision is approved by the President, be retired from active 
service with retired pay, * * * 

Under the quoted provisions of law the retirement of the officer 
is a matter for determination by the retiring board and the Presi- 
dent. Those provisions do not authorize the Navy Department to 
make recommendations as to the effective date of retirement. Such 
attempts to set dates for retirements pursuant to section 1453, Re- 
vised Statutes, beyond the dates of the President’s approval of the 
findings of the retiring board were in conflict with the long-estab- 
lished construction of the law, and there have been found no deci- 
sions, and, except for the statement of the Court of Claims in Holland 
v. The United States, 83 Ct. Cls. 376, referred to by the Chief of the 
Bureau of Navigation, no dicta in support thereof. 

In the Holland case the plaintiff, a commissioned warrant officer 
in the Navy, was in the naval hospital undergoing treatment when 
the President on July 20, 1926, approved the findings of a naval 
retiring board in his case and directed that he be retired from active 
service and placed on the retired list in conformity with section 1453, 
Revised Statutes. The plaintiff claimed additional longevity pay 
based upon the time after July 20, 1926, to the date of his discharge 
from the hospital or of his arrival at his home. In denying his 
claim the court stated: 
In view of the positive provisions of that section that an officer shall be 
retired from active service when the President approves the decision of the 
retiring board, we see no escape from the conclusion that the officer was in 
fact retired from active service on the date of the President's order. The 
time subsequently spent undergoing treatment at the hospital pursuant to 


orders previously issued for that purpose cannot be considered as service 
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performed on the active list and cannot be counted for longevity purposes to 
increase the feeartl a, 


* . * * * * 


* »874 Et oo been uniformly held that in the absence of orders prior to 
retirement definitely assigning an officer to duty after retirement, or orders 
issued subsequent to retirement for performance of active duty, an officer’s 
active-duty pay ceases on the date on which he was ordered to be placed on 
the retired list. 17 Comp. Dec. 533, 536; 18 Comp. Dec. 747, 750; 32 Atty. 
Gen. Op. 176, 178. 


The further statement of the court, that— 


Retirement constitutes a change of status and is, by reason of the manda- 
tory provisions of section 1453 of the Revised Statutes, effective on the date 
the action is taken by the President, unless some other date is fixed in the 
enter... *%;..%..,° 

was not necessary to the court’s decision, as no “other date” was fixed 
in the President’s order in that case, and is not supported by the 
decisions cited by the court, which are in accord with the actual 
. decision of the court, that in the absence of orders prior to retira- 
ment definitely assigning an officer to active duty after retirement, 
or orders issued subsequent to retirement for performance of active 
duty, an officer’s active duty pay ceases on the date of the President’s 
order. 

The Court of Claims in the Holland case expressly recognized the 
mandatory character of the provisions of section 1453, Revised Stat- 
utes. If such provisions were construed as permitting postponement 
of the effective date of the officer’s retirement beyond the date of the 
President’s approval of the findings of the retiring board—except as 
now specifically required and subject to the conditions prescribed by 
the act of April 23, 1930, swpra—their mandatory character would be 
lost, since an officer might be retained on the active list until he 
reached the age of 64, notwithstanding the finding of the retiring 
board, approved by the President, that he was incapacitated for active 
service. Such construction would appear contrary, also, to the intent 
of the statute to effect the removal from the active list of those officers 
found by proper authority to be disabled for performance of their 
duties, and inconsistent with the finality of the President’s action in 
approving the findings of retiring boards in cases of incapacity for 
active service, either as the result of an incident of the service (secs. 
1251 and 1453, Revised Statutes) or otherwise (secs. 1252 and 1454, 
Revised Statutes). 

With respect to the character of the President’s action in such cases, 
the Supreme Court of the United States held in Potts v. United 
States, 125 U.S. 178, that: 

* * * The finding of the retiring board, approved by the President, is the 
judgment of the tribunal created under the law for the government of the Navy 
to determine such questions * * 

In the case of Burchard v. The United States, 19 Ct. Cls. 187, the 
plaintiff had been retired on furlough pay October 26, 1874, the day 
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on which the President had approved the finding of a retiring board 
that he was incapacitated for duty by disability, which did not origi- 
nate in the line of duty. Referring to a later attempt of the Secretary 
of the Navy to change that finding, the Court of Claims stated : 


This finding, it is said, was changed by the letter of the Secretary ofthe Navy. 
“The department,” says the Secretary, under date of March 1, 1877, “is of the 
opinion that the causes which incapacitated him for active duty were incident to 
the service.” Unfortunately for the claimant, the retiring board, by the Presi- 
dent’s approval, and not “the department,” was authorized by law to settle that 
fact (Rey. Stat., §§ 1451 and 1454), and by the finding of that board and the 
approval of the President it had been settled more than two years before the 
“opinion of the department” was known or formed. * 


Upon appeal of that case the Supreme Court in United States v. 
Burchard, 125 U. 8. 177, stated in part as follows: 


* * * The law requires a record of the proceedings and decision of the 
retiring board to be made and transmitted to the Secretary of the Navy, and by 
him laid before the President for his approval or disapproval, or orders in the 
case. At first the findings in this case were approved, and orders made thereon, 
but afterwards the Department became satisfied on reexamination that the find- 
ings were wrong, and that the incapacity was actually the result of causes 
incident to the service. Neither the Department nor the President could then 
change the findings, as they had already been approved, and were no longer open 
to review. The action of the President was equivalent to the judgment of an 
appropriate tribunal upon the facts as found. * * 


In McBlair v. The United States, 19 Ct. Cls. 528, the Court of 
Claims held, in discussing the power of the President to revoke his ap- 
proval of a recommendation of a retiring board under the law which 
became section 1252, Revised Statutes, that: 


Upon the report of the board the President had the right to adopt one of three 
courses with the claimant; he could disapprove the finding and thereby retain the 
claimant in the active service, retire him from active service, or wholly retire 
him from the Army, as he might determine. He had a power to exercise in the 
disposition of the report, and his action thereon, made in law, the complete exer- 
cise of the full measure of authority provided by the statute. It is not a con- 


tinuing power, but is performed to the extent of its existence by the one act of 
the President. 


See to the same effect, 19 Op. Atty. Gen. 202. 
A case in 15 Op. Atty. Gen. 442, involved a Marine officer retired 


for incapacity not an incident of the service, the President’s order 
being as follows: 


I concur in opinion with the retiring board in the case of First Lieut. George 
M. Welles. Let him be retired on furlough pay. 


Section 1252, Revised Statutes, which then governed the retirement of 
Marine officers in such cases, did not provide for furlough pay. The 
Attorney General held as to the effect of the President’s action that: 

* * * having thus approved the finding of the board, it rested entirely in 
his discretion whether Lieutenant Welles should be retired from active service 
or be wholly retired from the service; but it was necessary that one or the other 
be done, as the law is imperative that, when the decision of the board is approved 
by the President, the officer “shall be retired,” &c. The direction given in the last 
sentence of the indorsement clearly indicates that it was the determination of 
the President that Lieutenant Welles be retired from active service simply. 
The compensation of an officer thus retired being fixed by statute, and not left 
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to be determined by the President, in so far as that direction limits the pay of 
Lieutenant Welles on the retired list it must be treated as of no effect. 


In 27 Op. Atty. Gen. 162, the Attorney General referred to the retire- 
ment of Army officers for disability under sections 1245 to 1252, Re- 
vised Statutes, as “compulsory” retirement. The same term was used 
in 27 Op. Atty. Gen. 337, with respect to the retirement of a naval 
officer under section 1453, Revised Statutes. 

In 30 Op. Atty. Gen. 406, it was held with reference to section 6 of 
the act of March 4, 1915, 38 Stat. 1190, which provides that at any time 
after the passage of the act any officer of the Army or Navy to be 
benefited by the provisions thereof may, on his own application, be 
retired by the President at 75 percent of the pay of the rank upon 
which retired, that when an officer otherwise within the purview of 
the act applied for retirement he must be retired and the President 
had no discretionary authority to postpone the date of retirement to 
such time as he might deem proper. 

In 32 Op. Atty. Gen. 176, the Attorney General held that retirement 
of a naval officer under section 1443, Revised Statutes, which provides 
that when any officer of the Navy has been 40 years in the service of the 
United States he may be retired from active service by the President 
upon his own application, was effective, so as to create a vacancy, on the 
date his application for retirement was approved by the President. 
The opinion of the Attorney General is in part as follows: 

In Marbury v. Madison, 1 Cranch, 137, 161, the Supreme Court held that an 
appointment to office takes effect when the appointing power has done every- 
thing in regard to it required by law. This rule is now settled in the law of the 
United States (United States v. Bradley, 10 Pet. 343, 364; United States v. Linn, 
15 Pet. 290, 313; United States v. Le Baron, 19 How. 73, 78). * * * This 
principle is applicable to the retirement of an officer of the Navy under section 
1443, Revised Statutes. By that section three facts must exist. The officer must 
have been 40 years in the service; he must apply for retirement; and the Presi- 
dent must act upon his application. When these three things occur, it is my 
opinion that the officer’s status changes from that of an active officer to that of 
a retired officer. * * * 

The reasoning of the last-quoted opinion applies @ fortiori to the 
instant case, since section 1453, Revised Statutes, provides, not that 
the officer may be retired, but that, if the decision of the retiring board 
is approved by the President he shall be retired from-active service 
with retired pay. In the light of that reasoning, and in view of all 
the other considerations and decisions set forth herein, it appears that 
retirements under section 1453, Revised Statutes, before the enact- 
ment of the act of April 23, 1930, 46 Stat. 253, were effective as a mat- 
ter of law on the date of the President’s action, notwithstanding the 
Navy Department for a period of 3 years before 1930: attempted to 
depart. from the established procedure by recommending a later 
effective date for retirement. Accordingly, the conclusion of the 
decision of August 27, 1936, 16 Comp. Gen. 187, that, but for the act 
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of April 23, 1930, Captain O’Day’s retirement would have been effec- 
tive April 15, 1936, when the President approved the findings of the 
retiring board, and that under the provisions of said act his retired 
pay must be computed as of that date, appears correct and said de- 
cision must be, and is, affirmed. The audit action in the case of Lieu- 
tenant Marsh, insofar as consistent with that decision, is approved. 

The decision of July 25, 1930, A-82524 (10 Comp. Gen. 36) cited 
by the Chief of the Bureau of Navigation, apparently was rendered 
with reference to retirements after 30 years’ service under the act of 
May 13, 1908, 35 Stat. 128, which makes such retirements discretionary 
with the President, and the decision has no application to the instant 
case. 

There has not been overlooked that in the case of Lieutenant Marsh 
credit was apparently allowed in the audit for active duty pay and 
allowance at the rate in effect on the date of the President’s approval 
of his retirement, up to the date specified in the officer’s retirement 
orders, which was later than the first of the month following the 
President’s action. While the audit action in this respect will not 
now be disturbed, there should be full compliance with the act of 


April 23, 1930, supra, in future cases of retirement under section 
1453, Revised Statutes. 


(A-87920) 


VEHICLES—MOTOR—PASSENGER-CARRYING—REPAIR LIMITATIONS— 
AUDIT DATA 


Decision of April 7, 1938, A-87920, 17 Comp. Gen. 825, specifying the information 
for submission in certified cost schedules to the General Accounting Office 
to enable it to determine, in the audit of vouchers, that the statutory limi- 
tation on expenditures for repairs to any motor-propelled passenger-carrying 
vehicle is not exceeded, is modified so that instead of requiring that the cost 
schedules be submitted with each set of accounts forwarded for audit, two 
schedules may be submitted by each bureau each year—one covering the 
expenditures for the first three-quarters of the fiscal year to be submitted 
as soon as possible after March 31, and one covering expenditures for the 
fourth quarter of the fiscal year, to be submitted as soon as possible after 
the close of the fiscal year. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 2, 
1938: 


Your letter of April 21, 1938, is as follows: 


Please refer to your letter, dated April 7, 1938, A-87920, in reply to the letter 
from this department, dated March 16, 1938, regarding certain data required to 
be furnished in connection with charges for repairs to motor-propelled passenger- 
carrying vehicles. 

The department highly appreciates the reduction in clerical work afforded by 
that part of your decision referred to above, wherein it is required that vouchers 
in payment of repairs to vehicles need be supported only by a certificate to the 
effect that the amount of the voucher, together with all previous expenditures 
for the maintenance and repair (exclusive of garage rent, pay of operators, 
tires, fuel, and lubricants) of the car (identified by number) since the beginning 
of the fiscal year, does not exceed (amount to be stated). However, the require- 
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ment that separate schedules be furnished with each fiscal officer’s set of ac 
counts as rendered to your office, in many instances involving the submission. 
of such schedules three times each month, will cause a great amount of addi- 
tional labor which would otherwise be eliminated, if you will agree to accept 
the schedules on an annual basis, one report to be made by each bureau after 
the close of the fiscal year concerned. 

Your early consideration and ruling is respectfully requested. 


The submission of a schedule but once a year and at the end of the 
fiscal year as proposed would be of very little value from an auditing 
standpoint. However, it is believed that purposes of this office will 
be served if, in lieu of submitting a schedule with each disbursing 
officer’s account as proposed in the decision of April 7, 1938, there be 
submitted two schedules per year by each of the various bureaus— 
one covering the expenditures for the first three quarters of the fiscal 
year to be submitted as soon as possible after March 31, and one cov- 
ering the expenditures for the fourth quarter of the fiscal year, to be 
submitted as soon as possible after the close of the fiscal year. The 
decision of April 7, 1938, 17 Comp. Gen. 825, is modified accordingly. 


(A-90191) 


FEES—UNITED STATES COMMISSIONERS—ISSUANCE OF WARRANTS 
WITHOUT APPROVAL OF UNITED STATES ATTORNEY 


Fees claimed for issuance of warrants on complaints filed with a United States 
Commissioner charging violation of narcotic and marihuana tax laws when 
sworn to by an “agent” or “inspector” of the Bureau of Narcotics, will not 
be questioned merely because the complaint was not first approved in 
writing by a United States attorney, notwithstanding such agents and 
inspectors are not specifically mentioned in section 19 of the act of May 28, 
1896, as amended, among those, including Internal Revenue agents, whose 
complaints, as to violations of the internal revenue laws, are honored 
without such approval, it appearing that all the powers, duties, and func- 
tions Internal Revenue agents formerly had in the matter of detecting 
and prosecuting violators of the Narcotic and Marihuana Tax Acts are 
now vested in the “agents” and “inspectors” of the Bureau of Narcotics. 


faites Samptreiier General Elliott to the Secretary of the Treasury, May 2, 


There was received your letter of April 20, 1938, as follows: 


A question has arisen as to whether a United States commissioner is required! 
to issue a warrant for the arrest of persons charged with violating the Mari- 
huana Tax Act of 1987, 50 Stat. 551 (U. S. C., Sup. III, title 26, sec. 1399), upon 
the sworn complaint of inspectors or agents of the Bureau of Narcotics, in the 
absence of prior written approval of such complaint by a United States attorney. 
The United States commissioner at San Antonio, Texas, inquired of your office 
whether the commissioner’s fees would be allowed in such circumstances. In 
a letter dated November 23, 1937, you ruled that unless the narcotic agent or 
inspector upon whose sworn complaint it is desired to issue the warrant is a 
collector or deputy collector of internal revenue, or a revenue agent, there is 
no legal authority for the issuance of a warrant in the absenee of written 
approval of the complaint by a United States district attorney. 

As a consequence of the above ruling, the enforcement of the Marihuana 
Tax Act of 1937 is being impaired because of the difficulty of promptly secur- 
ing warrants for the arrest of suspected violators. Under that ruling, serious 
delays in the issuance of warrants may result from the fact that a United States 
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district attorney is not always readily available to approve the complaint. 
Frequently, the headquarters of the United States district attorney is remote 
from the office of the commissioner before whom the narcotic agent or inspector 
appears. 

At my request, the General Counsel for the Treasury has prepared a memo- 
randum of the legal and historical aspects of this problem which I enclose for 
such use as you may find for it. It seems to me likely that, with the informa- 
tion contained in this memorandum, you may find a basis for reconsidering 
your ruling of last November. 

I assure you that it will be of great assistance to this Department if you 
should discover that you are now able to arrive at a conclusion in this matter 
favorable to the needs of our enforcement activities. 


In the memorandum dated March 14, 1938, of the General Counsel 
for the Treasury Department to which you refer in the third para- 
graph of your said letter, it is stated: 


Section 19 of the Act of May 28, 1896, 29 Stat. 184, as amended by the Act 
of March 2, 1901, 31 Stat. 956 (U. 8S. C. title 18, sec. 594), as it appears in the 
Code, provides :: 

“Except as provided in section 591 of title 28, warrants of arrest for violations 
of internal revenue laws may be issued by United States commissioners upon 
the sworn complaint of a United States district attorney, assistant United 
States district attorney, collector or deputy collector of internal revenue, or 
revenue agent or private citizen; but no such warrant of arrest shall be issued 
upon the sworn complaint of a private citizen unless first approved in writing 
by a United States district attorney.” 

The narcotic agents and inspectors charged with enforcing the Harrison 
Narcotic Act and the Marihuana Tax Act of 1987 are not expressly included 
in the foregoing statutory enumeration of persons upon whose sworn complaint 
the United States commissioner shall issue a warrant of arrest without the 
prior written approval of a United States district attorney. Nevertheless, it is 
submitted that warrants should be so issued in the case of narcotic agents 
and inspectors because, with respect to the enforcement of the laws relating 
to narcotics, they have by law succeeded to the functions of the revenue agents 
expressly included in the statute. 

By section 10 of the Harrison Narcotic Act, 38 Stat. 789 (U. S. C., title 26, 
sec. 1050), the Commissioner of Internal Revenue was authorized to appoint 
such agents, inspectors, etc., as might be necessary to enforce the provisions 
of the act. But the narcotics functions exercised by revenue agents pursuant 
to that provision have since devolved upon the agents and inspectors of the 
Bureau of Narcotics. By section 4 (a) of the act of March 38, 1927, 44 Stat. 
1382 (U. S. C., title 5, sec. 281 (c)) all the “rights, privileges, powers, and 
duties conferred or imposed upon the Commissioner of Internal Revenue and 
his assistants, agents, and inspectors” with respect to narcotics were trans- 
ferred to the Secretary of the Treasury. Section 4 (b) authorized the Secre- 
tary “to confer or impose any of such rights, privileges, powers, and duties 
upon the Commissioner of Prohibition, or any .of the officers or employees of 
the Bureau of Prohibition.” Under the authority conferred by the above statute, 
the Secretary, on April 1, 1927, issued an order (Bureau of Prohibition T. D. 
No. 1) providing that— 

“There are hereby conferred and imposed upon the Commissioner of Prohibi- 
tion, subject to the general supervision and direction of the Secretary of the 
Treasury, all the rights, privileges, powers, and duties conferred or imposed 
upon the Commissioner of Internal Revenue (and which are transferred to 
and conferred and imposed upon the Secretary of the Treasury by subdivision 
‘a’ of section 4 of the above act of March 3, 1927) by the Harrison Narcotic 
Act, as amended, or by the act entitled ‘An Act regulating the manufacture of 
smoking opium within the United States and for other purposes,’ approved 
January 17, 1914, in so far as such rights, privileges, powers, and duties 
relate to— 

“‘(a) The investigation and the detection and punishment of vielations of 
either of the above laws, or any regulations issued thereunder; * * 

“There are hereby conferred and imposed upon the officers and inbiteake 
of the Bureau of Prohibition, including the agents, inspectors, and other 
employees in the field service of the Bureau of Prohibition, all the rights, 
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privileges, powers, and duties conferred or imposed upon the assistants, agents, 
and inspectors of the Commissioner of Internal Revenue (and which are trans- 
ferred to and conferred and imposed upon the Secretary of the Treasury by 
subdivision ‘a’ of section 4 of the above act of March 3, 1927), by either of 
the laws referred to in section VI of this order, in so far as such rights, privi- 
leges, powers, and duties relate to any of the matters referred to in paragraphs 
(a) to (j), inclusive, of such section. All such officers and employees of the 
Bureau of Prohibition, including the agents, inspectors, and other employees in 
the field service of the Bureau of Prohibition, shall- have, in the performance 
of their functions under the narcotic drug laws, all the rights, privileges, and 
powers of the internal-revenue officers.” 

Pursuant to the above order of the Secretary, violations of the act of Decem- 
ber 17, 1914 (the Harrison Narcotic Act), as amended, were handled by the 
agents of the Bureau of Prohibition until July 1, 1980, on which date there 
was established the Bureau of Narcotics pursuant to section 1 of the act of 
June 14, 1930, 46 Stat. 585 (U. S. C., title 5, sec. 282). Section 3 (b) of that 
act, 46 Stat. 586 (U. S. C., title 5, sec. 282b (b)) provided: 

“The Secretary of the Treasury is authorized to confer or impose any of 
the rights, privileges, powers, and duties in respect of narcotic drugs enu- 
merated in subdivision (a) of section 4 of the act entitled ‘An act to create a 
Bureau of Customs and a Bureau of Prohibition in the Department of the 
Treasury,’ approved March 38, 1927 (U. 8. C., title 5, see. 28ic), upon the 
Commissioner of Narcotics, or any officer or employee of the Bureau of 
Narcotics.” 

Under the authority conferred by the foregoing act, the Secretary issued an 
order (Narcotic T. D. No. 2, July 1, 1930) providing: 

“There are hereby conferred and imposed upon the Commissioner of Nar- 
cotics, subject to the general supervision and direction of the Secretary of the 
Treasury, all the rights, privileges, powers, and duties conferred or imposed 
upon the Commissioner of Internal Revenue (and which are transferred to 
and conferred and imposed upon the Secretary of the Treasury by subdivision 
(a) of section 4 of the act of March 3, 1927) by the act of December 17, 1914, 
as amended, known as the Harrison Narcotic Law, or by the act entitled ‘An 
act regulating the manufacture of smoking opium within the United States and 
for other purposes,’ approved January 17, 1914, in so far as such rights, privi- 
leges, powers, and duties relate to— 

“*(a) The investigation and the detection and punishment of violations of 
either of the above laws or any regulations issued thereunder; * * *, 

“There are hereby conferred and imposed upon the officers and employees of 
the Bureau of Narcotics, including the agents, inspectors, and other employees 
in the field service, all the rights, privileges, powers, and duties conferred or 
imposed upon the assistants, agents, and inspectors of the Commissioner of 
Internal Revenue (and which are transferred to and conferred and imposed 
upon the Secretary of the Treasury by subdivision (a) of section 4 of the act 
of March 3, 1927, by any narcotic law in so far as such rights, privileges, 
powers, and duties relate to any of the matters referred to in paragraphs (a) 
to (j), inclusive, of section III of this order. All such officers and employees of 
the Bureau of Narcotics, including the agents, inspectors, and other employees 
of the field service, shall have, in the performance of their functions under the 
nareotic drug laws, all the rights, privileges, and powers of internal revenue 
officers.” 

Section 14 of the Marihuana Tax Act of 1937, 50 Stat. 556 (U. 8. C., Sup. LIT, 
title 26, sec. 1399 (m)) provides: 

“The Secretary is authorized to make, prescribe, and publish all necessary 
rules and regulations for carrying out the provisions of this act and to confer 
or impose any of the rights, privileges, powers, and duties conferred or im- 
posed upon him by this act upon such officers or employees of the Treasury 
Department as he shall designate or appoint.” 

Pursuant to the authority conferred by the above section, the Secretary issued 
an order (T. D. No. 28, September 1, 1987) providing: 

“The investigation and detection, and presentation to prosecuting officers of 
evidence, of violation of the Marihuana Tax Act of 1987, shall be the duty of 
the Commissioner of Narcotics and the assistants, agents, inspectors, or em- 
ployees under his direction. Except as specifically inconsistent with the terms 
of said Act and of this order, the Commissioner of Narcotics and the Commis- 
sioner of Internal Revenue and the assistants, agents, inspectors, or employees 
of the Bureau of Narcotics and the Bureau of Internal: Revenue, respectively, 
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shall have the same powers and duties in safeguarding the revenue thereunder 
as they now have with respect to the enforcement of, and collection of the 
revenue under the Act of December 17, 1914, as amended.” 

On the basis of the foregoing statutes and the orders issued pursuant to them, 
it is evident that the agents and inspectors of the Bureau of Narcotics are now 
charged by law with the duty of enforcing the act of December 17, 1914, as 
amended (the Harrison Narcotic Act), and the Marihuana Tax Act of 1937. 
Since the functions relating to the narcotics laws formerly exercised by the 
internal revenue agents and inspectors have devolved upon the agents and in- 
spectors of the Bureau of Narcotics, they must be deemed “revenue agents” 
within the meaning of the act of May 28, 1896, as amended, supra. It seems, 
therefore, that United States Commissioners are required to issue warrants on 
their sworn complaint, and prior approval of a United States attorney is 
unnecessary. * * * 

It thus appears that in accordance with statutory authorization 
and the administrative regulations issued pursuant thereto, the em- 
ployees ef Bureau of Narcotics, Treasury Department—which hu- 
reau has general supervision of the enforcement of the Harrison 
Narcotic Act, the Marihuana Tax Act of 1937, and related statutes.— 
who are designated as “agents” and “inspectors” now are invested 
with all the powers, duties, and functions that the Internal Revenue 
agents formerly had in the matter of detecting and prosecuting vio- 
lators of the Narcotic and Marihuana Tax Acts. Therefore, it 
appears that operatives of the Bureau of Narcotics, Treasury De- 
partment, who have been appointed as “agents” and “inspectors,” 
are now charged with the duty of apprehending violators of the 
Internal Revenue Narcotic and Marihuana tax laws, having suc- 
ceeded the Internal Revenue agents as to such duty. 

Accordingly, this office will not further question otherwise allow- 
able fees claimed for the issuance of warrants on complaints filed 
with a United States commissioner charging violation of the Treas- 
ury Department narcotic and marihuana tax laws when sworn to by 
an “agent” or an “inspector” of the Bureau of Narcotics, Treasury 
Department, merely because the complaint was not first approved in 
writing by a United States attorney. See 14 Comp. Gen. 398. 

The decision of November 23, 1937, A-90191, case of P. A. Lock- 
hart, United States Commissioner, western district of Texas, is 
hereby modified accordingly. 


(A-93516) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
CHARGES FOR EXCESS—SATURDAYS, SUNDAYS, AND HOLIDAYS 






The amount to be charged employees for overdrawn annual and sick leave 
taken prior to January 1, 1938—effective date of new leave regulations—is 
for computing on the basis used for computing leave without pay author- 
ized in advance, absence during the four hours of work on Saturday to be 
computed as a full day's absence; absence for a part of Saturday, where 

employee is in a nonpay status at the close of business thereon, to be 

computed on the basis of a regular working day; and charges to be made 
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for Sundays and holidays within a period of leave but not for Sundays and 
holidays between the expiration of leave granted and the day of reporting 
for duty, if the employee returns to duty on the first succeeding work day, 
but with respect to charges for overdrawn leave taken after December 31, 
1987, see section 4 (b) of the annual leave regulations and section 11 of the 
sick leave regulations effective January 1, 1938. 17 Comp. Gen. 14, 
distinguished. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, May 2, 1938: 


Your letter of March 17, 1938, is as follows: 


The commission has received the inclosed preaudit difference statement from 
the Audit Division, General Accounting Office, involving the proper charge for 
overdrawn annual leave against the refund of retirement deductions in the case 
of a former employee of the Government. 

The Departmental report in this case shows that the former employee had been 
granted certain leave with pay on four Saturdays. Upon separation, it devel- 
oped that his leave account was overdrawn, and that these Sattrdays fell 
within the various dates for which payment for unaccrued leave was made. In 
filing claim against the employee’s retirement deductions on account of such 
unearned leave, the question arises as to the proper charge for portions of a 
Saturday, which working day is limited by statute to four hours. 

Your decision of July 9, 1937, A-84992, and the ruling reported in 11 Comp. 
Gen. 119 appear to be at variance unless a distinction is to be made between 
permanent and temporary employees. In the case of a permanent employee 
whose work day on Saturday is from 9:00 to 1: 00, therefore, who is on leave 
without pay from 12:00 to 1:00, should the charge be % or 4% of a day’s pay? 
If the former, the same rule would, of course, be applicable regardless of when 
the leave was taken on the Saturday. In case the latter is correct, however, a 
different charge would appear warranted if leave was from 12:00 to 1:00 than 
if taken from 9:00 to 10: 00. 

In the particular case presented, the employee was on leave from 11:05 to 
1:00 on Saturday, June 26, 1937; 12:30 to 1:00 on July 10; 9:00 to 9:15 on 
July 17; and from 11:15 to 1:00 on July 81 of the same year. The point 
involved is what portion of a day’s pay should be withheld for each absence. 


Your decision on this point is respectfully requested with the return of the 
inclosure. 


The audit action in this case, involving leave taken prior to Janu- 
ary 1, 1938, in excess of the amount earned was in accordance with 
the rule stated in decision of February 17, 1937, 16 Comp. Gen. 769, 
the syllabus of which is as follows: 


The amount to be deducted from a former employee's credit in the retirement 
fund, because of unearned or excess annual or sick leave, is for computing upon 
the same basis as that used in connection with leave without pay which has been 
authorized in advance. Saturday should be computed as a full day’s absence, 
not four hours, and deduction should be made for Sundays and holidays falling 
within a period of leave, but not for Sundays and holidays occurring between 
the expiration of the leave granted and the day of reporting for duty if the 
employee returns to duty on the first succeeding work day. 16 Comp. Gen. 487, 


amplified. 

In decision of September 29, 1931, 11 Comp. Gen. 119, it was held 
that (quoting from the syllabus) — 

An employee in a pay status part of a Saturday but in a nonpay status at the 
‘close of business on such day generally should be given no benefit of the shorter 
day, pay for a portion of the day worked to be computed on the basis of a 
regular working day. 

Under these rules, which were in force when the excess leave here 
involved was taken, the correct charge against the employee for the 
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four Saturdays in question on which leave was overdrawn is as 
follows: 


June 26, 1937, 4 hours 55 minutes. 
July 10, 1987, 3 hours 30 minutes. 
July 17, 1987, 15 minutes. 

July 31, 1937, 4 hours 45 minutes. 


The rule stated in the decision of July 9, 1937, A-84992 (17 Comp. 
Gen. 14) to which you refer, related to charging leave currently taken 
on Saturdays by temporary employees which has no application in 
this case. 

The above stated rules for computing the amount to be charged 
against employees for overdrawn annual and sick leave are for appli- 
cation with respect to all such overdrawn leave taken prior to January 
1, 1938. With respect to charges for overdrawn leave taken after 
December 31, 1937, see section 4 (b) of the new annual leave regula- 
tions and section 11 of the new sick leave regulations. 


(A-94378) 


SUBSISTENCE—MEALS—JURORS AND BAILIFFS—WAR RISK 
INSURANCE LITIGATION 


Suits, involving war-risk insurance, authorized to be brought against the United 
States under section 19 of the World War Veterans’ Act, as amended by 
section 4 of the act of July 8, 1930, 46 Stat. 992, and not “in the nature of 
a bill of interpleader” by the United States to settle disputes as to persons 
entitled to payment under a war risk insurance contract, are “United States 
cases” within the meaning of the appropriation “Salaries and expenses of 
bailiffs, and so forth” as made by the Appropriation Act of June 16, 1937, 
50 Stat. 279, and payment is authorized for meals furnished, pursuant to 
court order, to jurors and bailiffs in such cases. 


Acting Comptroller General Elliott to the Attorney General, May 3, 1938: 
Your letter of April 19, 1938, is as follows: 


There is enclosed herewith a voucher in favor of the Clark Madison Hotel 
Co., Chicago, TL, in the amount of $10.50, covering charge for dinners furnished 
12 jurors and 2 bailiffs on October 27, 1937, while deliberating on the case of 
American National Bank and Trust Company, Administrator, v. United States 
of America, together with a photostat copy of a letter received from United 
States Marshal William H. McDonnell, Chicago, Illinois, requesting your con- 
sideration and ruling on the matters here involved. 

Your early consideration of this matter will be greatly appreciated. 


The letter from the United States marshal is as follows: 


Last week, on a visit to Washington, I had a conversation with Mr. McClure 
‘with reference to payment for meals for jurors in War Risk Litigation cases 
where United States is a party to the law suit. Mr. McClure’s recommendation 
was that I prepare a voucher and forward same, together with the order of 
court ordering the lunches to be purchased for the jurors, to the General 
Accounting Office for an opinion and approval of payment. 

I am enclosing herewith such a voucher, together with the court order, prepared 
in accordance with Mr, McClure’s suggestion, but in view of the practice estab- 
dished I am not following out Mr. McClure’s suggestion entirely, but am for- 
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warding it to you to be transmitted to the General Accounting Office for suck 
an opinion. 

The situation is this: Jurors are impanelled for a month at a time. One 
day they will be considering a case in private litigation, and if it is necessary 
for them to recess for a meal while deliberating the verdict, the parties to the 
litigation share in purchasing the lunches for the jurors and bailiffs. At another 
time during their course of service, they may be considering a criminal case 
where the United States is prosecuting, and if a meal time comes while they 
are deliberating the verdict, the court orders the Marshal to pay for their 
meals and that is done. Then when they become involved in a War Risk Liti- 
gation case and they recess for a meal, the practice in the past has been that the 
jurors have to pay for their own meals. They cannot understand why in most 
cases their meals are supplied and in this particular type of case they must 
supply their own meals. Many times their deliberations detain them quite late 
at night and their evening meals are late. There has been considerable dissatis- 
faction expressed on this practice. 

I have found no authority which warrants me in paying for these meals, 
although I believe they should be handled the same as in other cases in which 
the United States is a party. Therefore, I am submitting this voucher not for 
preaudit alone but to establish the practice in future cases of this kind. 

I would appreciate an early reply, as this voucher is being held in abeyance 
until I hear from you. 


The following order was issued by the United States District Court 
for the Northern District of Illinois, Eastern Division, in the case 
involved : 


IT IS ORDERED by the court that the United States marshal be, and he is hereby, 
directed to provide meals for 12 jurors and 2 bailiffs engaged in the trial of 
this cause. 


Section 19 of the World War Veterans’ Act, as amended by section 


4 of the act of July 3, 1930, 46 Stat. 992, authorizes suits against the 
United States involving war-risk insurance and provides that the 
procedure shall be the same as that provided by certain sections of the 
act of March 3, 1887, 24 Stat. 508. The appropriation act for the 
current fiscal year, approved June 16, 1937, 50 Stat. 279, under the 
heading “Salaries and expenses of bailiffs, and so forth,” here pro- 
posed to be charged, contains the item “meals and lodging for jurors 
in United States cases, and of bailiffs in attendance upon the same, 
when ordered by the court.” 

Under the cited section of the World War Veterans’ Act, as 
amended, suits brought against the United States for payment under 
a war risk insurance contract, as distinguished from suits brought 
by the United States “in the nature of a bill of interpleader” to 
settle a dispute as to the person or persons entitled to payment under 
a war risk insurance contract, are “United States cases” within the 
meaning of the quoted appropriation act. 

Accordingly, payment of the voucher, returned herewith, is au- 
thorized, if otherwise correct. 
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(A-94591) 


CONTRACTS—FOREIGN PRODUCTS—SUBSTITUTION FOR AMERICAN 
PRODUCTS—DOMESTIC MANUFACTURE OF SIMILAR ARTICLES 
DOUBTFUL 


Where low bidder took no exception to specification requirement that material 
be manufactured in the United States but noted on its invoice that the 
material delivered under its accepted bid was of foreign manufacture, 
and it appears another bidder also intended to furnish material of foreign 
manufacture, the contractor should be required to furnish material of 
domestic manufacture in accordance with the terms of its contract and 
title III of the act of March 3, 1933, 47 Stat. 1520, unless it is established 
that material meeting the specifications is in fact not manufactured in 
the United States, in which event the delivery may be accepted with pay- 
ment at the contract price upon the filing with the contract of a certificate 
to that effect. 


Acting Comptroller General Elliott to the Quartermaster, Headquarters, United 
States Marine Corps, May 3, 1938: 


There has been received your letter of April 27, 1938, as follows: 


Under Schedule No. 561, bids for which were opened by the Depot Quarter- 
master, Marine Corps, Philadelphia, Pa., on 4 March 1938, the Marine Corps 
advertised for, among other items, 70 yards of gold braid, No. 8, %-inch, to be 
in accordance with Marine Corps specifications adopted 28 June 1921, copy 
inclosed, on which requirements the following bids were received: 


Bidder: Price Discount 
The Horstmann Uniform Co 
N. 8. 
2%-10 


No exception whatever was taken to the foreign clause made a part of 
these bids by the Horstmann Uniform Company and N. 8. Meyer, Inc. How- 
ever, the bid of G. Hirsch Sons, Inc., was conditioned indicating the gold braid 
this firm proposed furnishing was made in France. Accordingly award was 
made to the Horstmann Uniform Company, purchase order, requisition Nos. 
1547 & 1552, dated 14 March 1938, copy inclosed, with the foreign clause made 
a condition thereof. In billing this account for payment, the contractor, as 
will be noted by the inclosed copy of invoice dated 31 March 1938, made nota- 
tion thereon that the braid they delivered is of foreign manufacture. Further- 
more, it appears that exception to the foreign clause should likewise have been 
taken in the bid of N. S. Meyer, Inc., as will be noted from the information 
appearing in the inclosed copy of letter of this firm dated 22 April 1988. In 
view of the circumstances instructions are requested on this specific instance 
as well as what course of action should be taken on future similar cases which 
will no doubt occur. The bid of the Horstmann Uniform Company is also 
inclosed for your information, which it is requested be returned together 
with the certified bill with your decision in the matter. 

Prompt attention to this matter is requested as there is a formal contract 
involved in purchase under the above referred to schedule, and as a result 
delay in disposing of copies must necessarily be obviated. 


While N. S. Meyer, Inc., has stated in letter of April 22, 1938, 
that gold braid is not manufactured in the United States, there is 
no statement to that effect in your above quoted letter and it would 
seem somewhat strange that there should be no manufacturers of 
gold braid in this country, considering the demand therefor by vari- 
ous military and nonmilitary organizations for their uniforms. If 
it be a fact that gold braid meeting the requirements in this instance 
is manufactured in the United States, the contractor should be re- 
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quired to furnish such braid of domestic manufacture in accordance 

with the terms of its contract and the terms of title III of the act 

of March 3, 1933, 47 Stat. 1520, 1521. If such braid is not manufac- 

tured in the United States, a certificate to that effect should. be filed 

with the contract and the delivery accordingly may be accepted with 

payment to the contractor of the contract price if otherwise correct. 
The papers enclosed with your letter are returned. 


(A-81564), (A-22156) 


APPROPRIATIONS—TRANSFERS—SERVICES BETWEEN DEPARTMENTS 
AND ESTABLISHMENTS—EXPENDITURE LIMITATIONS 


Statements in a prior decision to the effect that restrictions on limitations are 
removed by transfer of funds from one Federal agency to another under 
a provision which authorized transferred funds to be expended in the same 
manner as moneys appropriated for the performing department, are not 
for application where the objects for which the funds are proposed to be 
used are specifically prohibited by a general law as in the case of passenger- 
carrying vehicles, or otherwise the amount authorized to be expended for 
a specified purpose is specifically limited in the appropriation transferred. 
16 Comp. Gen. 545, and 17 id. 73, affirmed. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 4,. 
1938: 


Your letter of April 20, 1938, is as follows: 


Reference is made to your decisions in 16 Comp. Gen. 545 and 17 id. 73. These 
decisions relate primarily to the authorization, contained in the annual Interior 
Department appropriation acts, for the transfer of funds from other Federal 
agencies to the Geological Survey for scientific and technical investigations; and 
to the legal effect of the first proviso of that authorization upon the availability 
of funds, transferred thereunder, for various types of expenditures. 

At the time when this Department was engaged in the correspondence with 
your office that led to the foregoing decisions, there escaped our attention 
the unpublished decision A-22156 issued by the Comptroller General on March 
23, 1928. That decision discussed the provision in the State Department appro- 
priation act which authorized the transfer of funds to the Geological Survey, 
and compared it with the above-mentioned authorization in the Interior Depart- 
ment appropriation acts. In the comparison it stated, in part: 

“* * * These two provisos are not in direct conflict with each other, but 
the one in the (State Department) appropriation tends to restrict its use 
while that in the (Interior Department) act of January 12, 1927, removes all 
restrictions upon appropriated funds which are transferred pursuant thereto: 
and makes them available for all purposes for which appropriations under the 
Geological Survey are available.” [Parenthetical matter supplied.] 

In the light of this expression of the opinion which previously was held by 
your office and which recognized the purpose that was intended to be accom- 
plished by the insertion of the proviso in the language of the Geological Survey 
authorization, it is hoped that this matter may receive your reconsideration 
with a view to the modification of the attitude expressed in 16 Comp. Gen. 545. 
and 17 id. 73, and to the end that funds transferred by other Federal agencies 
to the Geological Survey for scientific and technical investigations under its 
special authorization may be available for such of those objects or classes of 
expenditures for which the Geological Survey appropriations are available that 
are essential to the accomplishment of the work for which the funds are 
transferred. 

In view of several urgent problems pending in this office, the solutions to 
which depend upon your decision in this matter, the earliest possible mh 
will be greatly appreciated. 
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The question for consideration upon which the decision of March 
23, 1928, A-22156, was rendered, was whether the sum of $75,000 
contained in the appropriation for the State Department with a 
specific proviso in the appropriation for its transfer to Geological 
Survey, act of February 15, 1928, could be transferred under the 
authority contained in the Geological Survey Appropriation of 
January 12, 1927, 44 Stat. 761, which latter act was worded similar 
to the statutory provision considered in the decisions of December 
1, 1936, 16 Comp. Gen. 545, July 28, 1937, 17 Comp. Gen. 73, and 
October 6, 1937, A-81564. The appropriation under the Department 
of State containing a specific authorization for its transfer, it was 
held that the specific authorization controlled, and that the transfer 
could not be accomplished under the general provisions in the Geo- 
logical Survey Appropriation Act. In commenting in that decision 
upon the difference between the two transfer provisions the language 
quoted in your present submission was used. Such comments, how- 
ever, were not only not necessary to the decision of the question therein 
considered, but can have no application where the objects for which 
the funds are proposed to be used are specifically prohibited by a 
general law as in the case of passenger-carrying vehicles, or otherwise 
the amount authorized to be expended for a specified purpose is 
specifically limited in the appropriation transferred. 

Upon further consideration of the matter, therefore, it must be 
held that there is no authority of law for modifying the decisions 
of December 1, 1936, July 28, 1937, and October 6, 1937. 







































(A-93087) 


CONTRACTS—DAMAGES—LIQUIDATED—DELAYS FOR CAUSES SPECI- 
FIED AS EXCUSING LIABILITY FOR EXCESS COSTS ONLY 


Where contract, providing that the Government could terminate contractor’s 
right to proceed and charge it with excess cost of purchases elsewhere 
except upon termination for certain specified causes, including “strikes” 
and “freight embargoes,” also provided for liquidated damages for delays 
in shipment without providing for remitting or excusing thereof for such 
causes, and contractor notified the contracting officer of inability to ship 
by water within the time specified because of a maritime strike, the action 
of the contracting officer purporting to extend the time for shipment, being 
unauthorized and prejudicial to the interest of the United States, was 
without force or effect to relieve contractor of its liability for liquidated 
damages, particularly where the contract neither required nor contem- 
plated that the delivery be by water. 


dating Gmoiniien General Elliott to The J. Milton Hagy Waste Works, May 


In your letter of January 13, 1938, you request review of settle- 
ment dated January 11, 1938, which disallowed your claim for 
$111.62, as partial remission of liquidated damages deducted in mak- 
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ing payment for wiping cloths and waste furnished the War Depart- 
ment, Benicia Arsenal, Calif., under contract No. W-146-ord-106, 
dated October 29, 1936. 

Under the terms of the contract it was agreed that you would 
furnish wiping cloths and cotton waste f. o. b. Benicia Arsenal, 
Calif., at the unit prices stipulated therein. It was further agreed 
that shipment would be made from Philadelphia, Pa., within 15 
calendar days after the date of receipt of the order to proceed, but 
that in the event of delay in shipment there would be deducted from 
any payment due by the Government, as liquidated damages, one- 
thirtieth of 1 percent of the price of the material delayed for each 
calendar day of delay. The order to proceed was received by you 
on November 2, 1936, thereby establishing November 17, 1936, as 
the due date for shipment. It appears the wiping cloths were ship- 
ped on January 5, 1937, after a delay of 49 calendar days, and that 
from the net amount of $1,105.17 otherwise payable by the Govern- 
ment liquidated damages were deducted in the sum of $17.68. It 
further appears that acceptable cotton waste was not shipped until 
May 5, 1937, after a delay of 169 calendar days, and that from the 
net amount of $6,023.33 otherwise payable by the Government, there 
was deducted the sum of $337.31 as liquidated damages. 

By letter of November 11, 1936, you notified the Benicia Arsenal 
that due to a maritime strike and consequent embargo on freight 
shipments you would be unable to ship the material by water within 
the time specified. Thereafter, due to the maritime strike and your 
inability to ship by water, the contracting officer purported to grant 
extensions of time totaling 60 days. Your letter of August 9, 1937, 
states that “The earliest date on which shipment could have been 
made was January 4, 1937, and shipment was made on that date,” 
and you contend that no liquidated damages should have been de- 
ducted for delays prior thereto, particularly since the contract time 
had been extended beyond January 4, 1937. 

Paragraph 5 of the “Conditions” of the purchase order accepting 
your bid and forming a part of the contract, provided as follows: 

Delays—Damages.—If the contractor refuses or fails to make deliveries of 
the materials or supplies within the time specified in the purchase order, or any 
extension thereof, the Government may terminate the right of the contractor 
to proceed with deliveries or such part or parts thereof as to which there has 
been delay. In such event, the Government may purchase similar materials or 
supplies in the open market or secure the manufacture and delivery of the 
materials and supplies by contract, or otherwise, and the contractor and his 
sureties shall be liable to the Government for any excess cost occasioned the 
Government thereby: Provided, That the contractor shall not be charged with 
any excess cost occasioned the Government by the purchase of materials or 
supplies in the open market, or under other contracts, when the delay of the 
contractor in making deliveries is due to unforeseeable causes beyond the 


control and without the fault or negligence of the contractor, including, but 
not restricted to, acts of God or of the public enemy, acts of the Government, 
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fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and 
unusually severe weather, but not including delays caused by subcontractors: 
Provided further, That the contractor shall within ten days from the beginning 
of any such delay notify the contracting officer in writing of the causes of 
delay, who shall ascertain the facts and extent of delay, and his findings of 
facts thereon shall be final and conclusive on the parties hereto, subject only to 
appeal within thirty days by the contractor to the head of the department 
concerned, whose decision on such appeal as to the facts of delay shall be final 
and conclusive on the parties hereto. 

Your claim was disallowed for the reason that the contract made no 
provision for relieving you from the assessment of liquidated dam- 
ages for delays in delivery. In your letter of January 13, 1938, 
requesting review, you refer to the provision above quoted as reliev- 
ing you from the payment of liquidated damages for delays due to 
“strikes” and “freight embargoes,” and you urge that you “must 
accept the written terms of the contract at their face value” and that 
this office should not “read into a contract terms which are not there.” 

It will be noted that the paragraph quoted above does not relieve 
the contractor from the assessment of liquidated damages for delays 
due to the specified causes; it only relieves the contractor from the 
payment of excess costs in the event of termination of the right to 
proceed as a result of delays due to such causes. Nowhere in the 
contract is it provided that liquidated damages will not be charged 
for delays due to such causes, and, us suggested by you, this office 
may not read into a contract terms which are not there. 

It is well settled that if a party charges himself with an obligation 
which at the time was possible of performance, he must abide by it 
unless performance is rendered impossible by an act of God, by the 
law, or by the other party. Unforeseen difficulties, however great, 
will not excuse performance unless the contract so provides. Where 
the parties have made no provision for a dispensation the terms of the 
contract must prevail. See United States v. Gleason, 175 U. S. 
588; Carnegie Steel Co. v. United States, 240 U. S. 156; Columbus 
Ry. Power & Light Co. v. City of Columbus, 249 U.S. 399; and 18 
Corpus Juris 635. The delay in the performance of the subject con- 
tract admittedly was not due to an act of God, of the law, or of the 
other party. 

The attempt of the contracting officer to grant you extensions of 
time was of no force or effect since a contract may not be modified 
prejudicially to the interest of the United States without adequate 
consideration therefor. In the absence of specific statutory provision 
therefor, officers of the Government have no authority to waive a valid 
liquidated damage provision of a contract or to remit a claim of the 
Government for the amount of liquidated damages legally accruing 
to the United States thereunder. See Pacific Hardware Co. v. United 
States, 49 Ct. Cls. 327, 385, 3837; Bausch and Lomb Optical Co. v. 
United States, 78 Ct. Cls. 584, 607; United States v. American Sales 
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Corporation, 27 F (2d) 389, affirmed 32 F. (2d) 141, certiorari denied 
280 U. S. 574. 

Furthermore, while the contract obligated you to make delivery 
f. o. b. Benicia Arsenal, Calif., it did not require that delivery be 
made by water, nor did it state that delivery by that method was 
contemplated. Your duty was to make shipment from Philadelphia, 
Pa., within 15 calendar days, and your letter of November 11, 1936, 
in effect, admits that rail shipment could have been made within that 
period. It appears, therefore, that the delay could have been avoided 
had you not elected to employ a less expensive means of transpor- 
tation. 

Under date of April 27, 1938, the Secretary of War advised this 
office as follows: 

Your letter dated March 19, 19388 (A-95087) [A-93087], with respect to the 
claim of The J. Milton Hagy Waste Works, 836 South Swanson Street, Philadel- 
phia, Pennsylvania, under Contract W-146-ord-106, has been received. 

There was no reason why the contractor should not have made shipment of 
the supplies by rail when the maritime strike developed, as the contract pro- 
vided for shipment by rail or water at the contractor’s election. Neither was 
there any justification for the granting by the contracting officer of extensions 
of time of performance. 

Instructions as to the use of actual damages or liquidated damages provisions 
in contracts are fully set out in Army Regulations. A copy of your letter has 


been transmitted to the contracting officer in the instant case for his guidance 
in the future and his attention directed to the pertinent Army Regulations. 


Under the circumstances the settlement disallowing your claim must 
be and is sustained. 


(A-94489) 


COMPENSATION AND LEAVES OF ABSENCE—CIVILIAN CONSERVATION 
CORPS—COLLEGE STUDENTS EMPLOYED DURING SUMMER VACA- 
TION 


In view of the purposes and provisions of the act of June 28, 1937, 50 Stat. 319, 
establishing the Civilian Conservation Corps, it is reasonably within the 
authority of the Secretary of the Interior, with the approval of the Direc- 
tor of the Corps, to employ “needy college students” temporarily during the 
summer vacation months in various professions and occupations, and, al- 
though their status would be distinguishable from that of enrollees, they 
should not be regarded as “employees of the United States” under the 
provisions of the annual and sick leave acts of March 14, 1986, or as 
“employees” occupying “positions” within the intent of the classification 
act, and their compensation may be administratively fixed at a rate lower 
than the minimum for the lowest grade in which, it is administratively re- 
ported, their positions would otherwise be allocated. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 4, 
1938: 


Your letter of April 22, 1938, is as follows: 


During the past several summers the employment of college students who 
were majoring in the various professions, such as engineering, architecture, land- 
scape architecture, forestry, geology, history, agronomy, and business adminis- 
tration, at salaries of $70 per month, was authorized in connection with the 
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Civilian Conservation Corps program. The employments, which were limited 
to the period from June 1 to September 15, inclusive, were for the purpose of 
providing vacation employment for needy college students in order to make it 
possible for them to resume their school work in the fall. 

It is desirable to make similar employments, limited to the period from June 
16 to September 15, during the coming summer. Funds for the employments 
during that period, as in previous years, are definitely limited and we cannot 
employ the same number of students and pay them more than $70 a month. The 
employment of college students in previous years at that salary was made 
possible by having the positions classified under the provisions of Executive 
Order 6746 of June 21, 1934, and allocated in EO grade 3. Since the legislation 
authorizing the continuance of the CCC program is no longer emergency in 
character, it will not be possible to continue the use of the Executive order 
grades in classifying positions the salaries of which are paid from CCC funds. 

The employment of college students in previous years proved to be of value 
to the work of the CCC prograni. It also was helpful to the students as the 
experience gained was of value to them in their later college work. 

While it is desirable to make these employments available to the same num- 
ber of college students again this coming summer, it will not be possible to do 
so unless we can limit the salaries to $70 per month. This cannot be done if it 
is necessary to classify the positions in accordance with the Classification Act 
of 1923, as the lowest grade in which the positions could be allocated is SP—1 at 
$1,020 per annum. Since the employments will be temporary seasonal, definitely 
limited to the period from June 16 to September 15, advice is requested as to 
whether they can be made at the salary indicated without having the positions 
classified. 


Section 1 of the act of June 28, 1937, 50 Stat. 319, provides as fol- 
lows: 


That there is hereby established the Civilian Conservation Corps, hereinafter 
called the Corps, for the purpose of providing employment, as well as vocational 
training, for youthful citizens of the United States who are unemployed and 
in need of employment. * * *, 

Section 5 of the act authorizes the heads of other Federal depart- 
ments or agencies to cooperate with the Director of the Civilian Con- 
servation Corps in carrying into effect the provisions of the statute 
and authorizes an allotment of funds. To accomplish the above-stated 
purpose, it is reasonably within the authority of the Secretary of the 
Interior, with the approval of the Director of the Civilian Conserva- 
tion Corps, to employ “needy college students” (quoting from your 
letter) temporarily during the vacation months in the various profes- 
sions and occupations listed in your letter. However, the status of 
these students during such vacation employment, while not in a strict 
sense that of enrollees, should not be regarded as that of “employees” 
occupying “positions” within the meaning and intent of the classifica- 
tion act. Compare 17 Comp. Gen. 578-579. So that while there may 
be no legal objection to administrative action fixing the compensa- 
tion rate at $70 per month for such employment, such students, if so 
employed, should not be granted leave of absence with pay as “em- 
ployees of the United States” under the provisions of the Annual and 
Sick Leave Acts of March 14, 1936, 49 Stat. 1161-1162, and the uniform 
annual and sick leave regulations issued pursuant thereto. 17 Comp- 
Gen. 351, 

The question submitted is answered accordingly. 
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(A-94536) 


FORTY-HOUR WEEK EMPLOYEES—LEAVE CHARGES AND OVERTIME 
COMPENSATION ON NONWORK DAYS 


Neither the annual and sick leave acts of March 14, 1936, nor the annual and 
sick leave regulations effective January 1, 1938, authorize any increase in 
amount or rate of compensation payable for a period of absence on annual 
or sick leave over that payable for a like period in an ordinary duty status 
and the holding of prior decisions that a leave with pay status is synonymous, 
for pay purposes, with a work or duty status, does not mean that an employee 
is to be regarded, for pay purposes, as having actually worked on each day 
within a period of absence on leave with pay, but rather that an employee is 
entitled to exactly the same amount of compensation for a period of 
authorized annual or sick leave of absencé with pay that would have been 
payable for the same period had he remained in a duty status and actually 
worked the number of hours per day and number of days that he regularly 
would have been required to work. 

A permanent per-diem employee on a 40-hour, 5-day week whose regular tour of 
duty is Monday to Friday, inclusive, should be charged annual leave under 
the annual leave regulations effective January 1, 1938, for all calendar days, 
except Sundays, within a period of such leave, but should be credited only 
with forty hours’ pay for each week, the amount he would receive if he had 
remained on duty, and in no event is he entitled to overtime compensation for 
absence on leave with pay. 

A temporary per-diem employee on a 40-hour, 5-day week whose regular tour 
of duty is Monday to Friday, inclusive, should be charged annual leave, 
under the annual leave regulations effective January 1, 19388, for every 
calendar day within a period of such leave, including Saturdays, Sundays, 
and legal holidays, but should be credited only with 40 hours’ pay for each 
week within a period of leave, and in no event is overtime compensation 
payable for absence on leave with pay, and where the employee is entitled to 
gratuity pay for a holiday within a period of leave his regular pay would 
not be credited in addition as no work would be performed. 

A per-diem employee on a 40-hour, 5-day week whose regular tour of duty is 
Monday to Friday, inclusive, should be charged sick leave, under the sick 
leave regulations effective January 1, 1988, for all calendar days, inclnding 
Saturdays, Sundays, and holidays, within a period of such leave, but he 
should be credited with only 40 hours’ pay for each week within a period of 
sick leave even though a holiday should occur therein for which he would 
be entitled to gratuity pay as, having performed no work, he would not be 
entitled to his regular pay for the holiday, and in no event is overtime 
compensation payable for absence on leave with pay. 

Saturday, a nonwork day, occurring within a period of leave with pay granted 
to per-diem employees on a 5-day week, should be charged as 1 day, not 
4 hours, it having been held that the Saturday half-holiday law has no 
application to employees on a 40-hour, 5-day week. 

“Days” as used in the annual and sick leave acts of March 14, 1936, means 
calendar days and not work days. 


Acting Comptroller General Elliott to the Secretary of the Navy, May 4, 1938: 
Your letter of April 18, 1938, is as follows: 


The Navy Department, following the enactment into law of the provisions 
of section 23 of the Independent Offices Appropriation Act of March 28, 1934, 
by an administrative order placed practically all of the employees in its field 
service on a 5-day week. The majority of the employees in the field service 
on a 5-day work week are paid on a per diem basis and accordingly heretofore 
have received pay only while actually employed and when absent on authorized 
leave with pay on an established work day. 

It is understood, after a study of Executive Orders Nos. 7845 and 7846, 
both dated March 21, 1938, that charges are to be made against annual and 
sick leave to the credit of a per diem employee for absences on days specifically 
enumerated below: 
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(a) All administrative nonwork days which occur within a period of annual 
leave are to be charged as annual leave against both permanent and temporary 
per diem employees (Section 11, Executive Order No. 7845). 

(b) Sundays and holidays occuring within a period of annual leave of 
a temporary per diem employee are to be charged as annual leave (Section 
14, Executive Order No. 7845). 

(c) Sundays, holidays, and nonwork days occurring within a period of sick 
leave are to be charged as sick leave against both permanent and temporary 
per diem employees (Section 12, Executive Order No. 7846). 

In view of the plain provisions of law (Acts of March 14, 19386 (49 Stat. 
1161) ; (49 Stat. 1162)) granting to civil employees of the Government annual 
leave with pay and sick leave with pay, it is assumed that when the leave 
accounts of per diem employees are charged with absences on Sundays, holi- 
days, and nonwork days, as set forth in subparagraphs (a), (b), and (c) 
above, that payment should be made for each day’s absence charged as either 
annual or sick leave. Confirmation is requested. 

In view of the fact that both annual and sick leave with pay are synonymous 
with work and part of the employee’s 40-hour week (13 Comp. Gen. 371), in- 
formation is requested as to whether per diem employees charged with and paid 
for annual and sick leave, as set forth above, are to be credited with “overtime” 
in the following cases: 

(a) A permanent per diem employee is on annual leave with pay for the period 
April 18th through April 30th, 1938, both dates inclusive. The normal work 
week of the employee runs from Monday through Friday of each week. Satur- 
day, April 23rd, is a nonwork day fixed by administrative order occurring within 
a period of annual leave and, therefore, on the payroll for the week running 
from April 18th through April 24th the employee will be credited with 48 
hours (6 days) pay. Since werk and leave with pay are synonymous, shall the 
employee be credited with “overtime” at the rate of one and one-half times the 
regular rate of compensation for all hours (8) in excess of 40 hours? 

(>) A temporary per diem employee absent on authorized annual leave over 
the same calendar period, as set forth in (a) above, is to be charged with annual 
leave for Saturday, April 25rd and Sunday, April 24th. This employee will, 
therefore, be credited with 56 hours (7 days) pay on the payroll for the week 
running from April 18th through April 24th. Shall the employee be credited 
with “overtime” at the rate of one and one-half times the regular rate of 
compensation for all hours (16) in excess of 40 hours? 

(c) A temporary per diem employee is on annual leave over the same calendar 
period, as set forth in (a) above. Assume a legal holiday falls within the period, 
April 18th through April 24th, would the employee be entitled to compensation 
for the day charged as annual leave in addition to the gratuity or holiday pay 
provided for by statute? 

(d) Any per diem employee, permanent or temporary, on sick leave with pay 
over the same calendar period, as set forth in (@) above, would be credited with 
56 hours on the payroll for the week ending April 24th, due to the charging of 
Saturdays and Sundays as sick leave with pay. Shall the employee be credited 
with “overtime” at the rate of one and one-half times the regular rate of com- 
pensation for all hours (16) in excess of 40? 

(e) Any per diem employee, permanent or temporary, is on sick leave with 
pay over the same calendar period, as set forth in (a) above. Assume a legal 
holiday falls within the period, April 18th through April 24th, would the em- 
ployee be entitled to compensation for the day charged as annual [sick] leave 
in addition to the gratuity or holiday pay provided for by statute? 

An early decision in the premises would be appreciated in order that appro- 
priate administrative regulations may be promulgated by the Navy Department. 


Your understanding is correct regarding the charges against annual 
and sick leave stated in subparagraphs (a), (6), and (c) of the second 
paragraph of your letter. 

The Annual Leave Act of March 14, 1936, 49 Stat. 1161, authorizes 
the granting of “26 days’ annual leave with pay each calendar year, 
exclusive of Sundays and holidays” to employees other than tem- 
porary, and of “214 days leave for each month of service” to tem- 
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porary employees, and the Sick Leave Act of March 14, 1936, 49 Stat. 
1162, authorizes the granting of “cumulative sick leave with pay at 
the rate of 114 days per month” to employees other than temporary, 
and of “114 days sick leave for each month of service” to temporary 
employees. Neither of said acts makes any reference to work days. 
Hence, wherever the term “days” is used in said acts it must be con- 
strued to mean calendar days, and—regardless of the basis on which 
compensation is computed, that is whether the employees are per diem 
or per annum—all calendar days within a period of absence on leave 
are to be counted as days of leave, except that Sundays and holidays 
are not to be so counted in the one instance in which the statute pro- 
vides that the leave time is to be exclusive of Sundays and holidays. 

The purpose of the Annual Leave Act was to grant approximately 
2 month’s vacation without loss of pay in the case of permanent 
employees regardless of whether the compensation of such employees 
is fixed on a per-diem or a per-annum basis. There is nothing in 
the act to indicate an intent to grant to any class of per-diem em- 
ployees a vacation of 5 weeks and 1 day, without loss of pay, as 
appears to have been contended on behalf of certain per-diem em- 
ployees on a 5-day-week basis. Likewise, the purpose of the Sick 
Leave Act was to allow the cumulation of 15 calendar days—not 3 
weeks—sick leave for each calendar year of continuous service. 

The only calendar days authorized by either statute to be excluded 
in counting the days during a period of absence to be charged as 
days of leave are Sundays and holidays—and these only in the case 
of annual leave of employees other than temporary. In every other 
case leave is to be computed on straight time including every calen- 
dar day, regardless of the basis on which compensation is computed. 
The leave regulations effective January 1, 1938, are strictly in accord- 
ance with the statutes in this regard. 

Contrary to what appears to be the understanding in the Navy 
Department, as indicated in your letter, the leave statutes are not 
pay statutes and there is nothing in either statute authorizing any 
increase in the amount or rate of compensation payable for a period 
of absence on annual or sick leave over that payable for a like period 
in an ordinary duty status. In decision of December 14, 1936, 16 
Comp. Gen, 581, it was held as follows (quoting from the syllabus) : 

The phrase “exclusive of Sundays and holidays” appearing in the Annual 
Leave Act of March 14, 1936, 49 Stat. 1161, does not grant additional days of 
leave with pay, but simply excludes from the computation of the twenty-six 
days’ leave those Sundays and holidays within a period of absence on annual 
leave, on which, pursuant to other statutes, the particular class of personnel 
would be authorized to be excused from duty without loss of pay. 

While, as you have stated, and as this office has held in a number 
of decisions, a leave with pay status is synonymous, for pay purposes, 
with a work or duty status, that does not mean that an employee is 
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to be regarded, for pay purposes, as having actually worked on each 
day within a period of absence on leave with pay. What is meant 
is that an employee is entitled to exactly the same amount of com- 
pensation for a period of authorized annual or sick leave of absence 
with pay—whether for 1 day or for an extended period—that would 
have been payable for the same period had he remained in a duty 
status and actually worked the number of hours per day and the 
number of days that he regularly would have been required to work. 

Your questions (a) to (e) are answered as follows: 

(a) The charge against annual leave should be 11 days—that is, 
all calendar days exclusive of the intervening Sunday. Saturday, 
April 23, should be charged as 1 day, not 4 hours, it having been 
held that the Saturday half-holiday law has no application to em- 
ployees on a 40-hour, 5-day week. For the week running from April 
18 through April 24, the employee should be credited only with 40 
hours’ (5 days) pay, the amount he would have received if he had 
remained on duty. That is to say, for the full week’s absence he 
is entitled to a full week’s pay. No overtime compensation is pay- 
able in any case for absence on leave with pay. 

(6) The charge against annual leave should be 12 days, including 
Saturday and Sunday, April 23 and 24. For the week running 
from April 18 through April 24, the employee should be credited 
only with 40 hours’ (5 days) pay—no overtime. 

(c) The holiday should be charged against annual leave of the 
temporary employee. The employee would be entitled to 1 day’s 
gratuity pay for the holiday but not to his regular pay as no work 
would be performed. In other words, he would be entitled to only 
40 hours’ (1 week’s) pay just as he would if he had remained on duty 
during the week and had been granted the holiday. 

(d) The charge against sick leave should be 12 days. There would 
be no increase in the amount of pay due the employee while on sick 
leave. That is to say, for the week from April 18 to April 24 the 
employee would be entitled to only 40 hours’ (1 week’s) pay. 

(e) The employee would be entitled to 1 day’s gratuity pay for the 
holiday but not to his regular pay as no work would be performed. 


See answer to (c) supra. The holiday should be charged against 
sick leave. 
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(A-94590) 


VEHICLES—MOTOR—PASSENGER-CARRYING—PURCHASE AND REPAIR 
LIMITATIONS—CLASSIFICATION OF STATION WAGONS 


Where a statutory provision, limiting the amount which may be expended to 
purchase any motor-propelled passenger-carrying vehicle, expressly excludes 
busses, ambulances and station wagons from the limitation, and another pro- 
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vision of the same statute, limiting the amount which may be expended for 
the maintenance, upkeep, and repair of any such vehicle, expressly excludes 
only busses and ambulances—as in section 3, act, May 14, 1937, 50 Stat. 
163—the plain and obvious meaning of the statute is that station wagons 
are excluded from the purchase price limitation but are included in the repair 
limitation, and the classification of station wagons as “busses” under the 
repair limitation is untenable and clearly unauthorized, notwithstanding they 
are used on occasion for the transportation of patients. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 4, 1938: 


Your letter of April 27, 1938, is as follows: 


Section 3, title IJ, Public, No. 77, 75th Congress, approved May 14, 1937, 
provides: 

“No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1938, 
whether contained in this act or any other act, shall be expended— 

“(a) To purchase any motor-propelled passenger-carrying vehicle (exclusive 
of busses, ambulances, and station wagons), at a cost, completely equipped for 
operation, and including the value of any vehicle exchanged, in excess of $750, 
unless otherwise specifically provided for in the appropriation. 

“(b) ~ * - 

“(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay 
of operators, tires, fuel, and lubricants) on any one motor-propelled passenger- 
carrying vehicle, except busses and ambulances, in excess of one-third of the 
market price of a new vehicle of the same make and class and in no case in excess 
of $400.” 

The Veterans’ Administration purchases motor-propelled passenger-carrying 
vehicles known as “station wagons.” These vehicles carry seven passengers and 
an operator and are used to provide recreation for patients, to haul incoming and 
departing patients to and from trains and to call for patients within the terri- 
tory of a Veterans’ Administration Facility when public carrier transportation is 
not readily available, or when the use of such transportation is not desirable or 
practicable because of the physical condition of the patient. These vehicles have 
removable seats and are also used with seats removed for transporting luggage 
= patients and mail, and light weight shipments of supplies to and from railroad 

epots. 

It will be noted that section 3 (c) of the act supra excludes by name busses 
and ambulances from its provisions but does not exclude station wagons, while 
section 3 (a) exempts station wagons from the statutory limitation on the amount 
that may be expended for passenger-carrying vehicles. 

The Veterans’ Administration feels that station wagons properly may be 
classified as “busses” in view of the purposes for which they are used, as above 
indicated, and that the statutory limitation on the amount that may be expended 
for the maintenance, upkeep, and repair of motor-propelled passenger-carrying 
vehicles should not apply to station wagons. Your advice in the premises at an 


early date will be appreciated. 

The double utility characteristics of “station wagons” doubtless are 
known to most of those familiar with automotive vehicles, that is, 
the fact that they are designed and equipped for use either as passenger 
carrying vehicles or, upon occasion, as light trucks or delivery wagons. 
The uses of such vehicles by the Veterans’ Administration as outlined 
in your letter are no different from those for which station wagons are 
designed and generally used by their owners, and the fact that they are 
so used by the Veterans’ Administration rather than some other depart- 
ment or agency of the Government does not alter the situation in that 
respect. See 14 Comp. Gen. 367. 

The Congress not only has classed station wagons as passenger-car- 
rying vehicles by excluding them from the operation of the price limit 
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prescribed for other passenger-carrying vehicles in section 3 (a), title 
II, of the quoted enactment, but has, in the same phrase, differentiated 
them from the class of passenger-carrying vehicles known as “busses.” 
Otherwise, there would be no purpose in separate mention of station 
wagons in the qualifying phrase of the law. 

Again, in section 3 (c), the Congress has specifically excepted “busses 
and ambulances” from application of the maintenance, upkeep, and 
repair limitation, but has not so excluded station wagons from its 
operation. The maxim ewpressio wnius est exclusio alterius clearly is 
applicable, and its application is emphasized by express mention of 
station wagons in the preceding subsection of the law. The plain, 
obvious, and rational meaning of the phraseology used in the statute 
and—it may be added—the only rational meaning, is that station 
wagons are excluded from the $750 price limit provision and so may 
be purchased at prices in excess of that amount, if otherwise proper, 
but are included in the maintenance, upkeep and repair limitations. 
Consequently no amount in excess of one-third of the market price of 
a new vehicle of the same make and class, and in no case in excess of 
$400, legally may be expended for the maintenance, upkeep, and repair 
of a station wagon, exclusive of the items excepted in the statute. 

In view of the express provisions of the statute quoted and others 
of similar import, there appears no tenable theory upon which the view 


stated in the concluding paragraph of your letter could be supported. 

To invoke such a view in an effort to evade the statutory limitation as 

to maintenance, upkeep and repair, would be in the very teeth of the 

express, manifest, and obvious meaning of the statutory prohibition. 
Your submission is answered accordingly. 


(A-92880) 


VEHICLES—MOTOR—PASSENGER-CARR YING—PURCHASE LIMITA- 
TIONS—TRADE-IN ALLOWANCE INADEQUACY 


A bid to furnish new automobiles conditioned upon acceptance, also, of bidder's 
offer on used vehicles to be exchanged, should not be considered where 
it is apparent the grossly inadequate trade-in allowance offered is for 
the express purpose of circumventing the statutory limitation on the pur- 
chase price, “including the value of any vehicle exchanged,” of new ve- 
hicles under the appropriation involved, and where such a bid has been 
accepted under specifications containing requirements as to wheel base, 
weight, and piston displacement which were in contravention of numerous 
decisions of this office and definitely excluded from competition all makes 
of automobiles reasonably competitive in the class within the statutory pur- 
chase price limit, appropriated funds may not legally be charged for any 
payment under the contract as awarded. 


Acting Comptroller General Elliott to the Secretary of War, May 5, 1938: 


There has been brought to my attention contract No. W-1092-eng- 
6222, January 12, 1938, with the Bluff City Buick Co., Memphis, 
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Tenn., covering the purchase of five Buick five-passenger, four-door 
sedan automobiles, model 38-47, at $749 each f. o. b. Flint, Mich., 
less trade-in allowance of $25 on five used automobiles. 

The invitation for bids was issued from the United States En- 
gineer Office, Memphis, Tenn., under date of November 22, 1937, and 
bids were opened December 6, 1937. The service requirements were 
stated in the invitation with sufficient detail and appear adequate to 
justify the purchase of a somewhat sturdier and roomier vehicle 
than those in the recognized “light weight” competitive class, and 
to that extent were in conformity with the decisions of this Office. 
See decisions to you A-83493, May 28, 1937, 15 Comp. Gen. 1085, and 
related decisions. 

The invitation required engines with piston displacement of 245 
cubic inches, minimum wheel base of 122 inches, and approximate 
vehicle weight of 3,600 pounds with a permissible deviation of not 
more than 10 percent under or over that weight. There were offered 
for trade-in allowance or cash bid four Ford sedans purchased in 
June 1935, and one Graham sedan purchased in October 1935. 

It is certified on Standard Government Form No. 1036 that the 
agreement (purchase) was made after advertising by circular letters 
sent to 17 dealers and by notices posted in public places. Two bids 
were received, both from dealers in Memphis, Tenn. The Birch 


Motor Co. offered Pontiac 8 automobiles at $940 each f. 0. b. Pontiac, 
Mich., with an aggregate trade-in allowance of $1,000 for the five 
used vehicles. The Bluff City Buick Co. offered Buick 38-47 model 
vehicles at $749 each f. o. b. Flint, Mich., with trade-in allowance 
of $5 each, or $25 for the five used machines, and qualified its bid 
as follows: 


It is understood and agreed that if this bid is accepted, that it will be 
accepted only with the provision that the used cars will be traded in to the 
Bluff City Buick Company. 


The bid of the Birch Motor Co., bidder No. 2, was rejected for the 
reason stated on the abstract of bids that “A lower comparative bid 
‘was received from bidder No. 2, but it is not for acceptance for 
the reason that the unit price quoted, trade-in value considered, is in 
excess of $750.00.” The rejection of this bid was proper. 17 Comp. 
Gen. 7. The contract was awarded to the Bluff City Buick Co. 

The specification requirements as to wheel base, weight, and piston 
displacement not only were in disregard and contravention of numer- 
ous decisions of this office, but definitely excluded from competition 
all makes of automobiles reasonably competitive within the $750 
price limit class, or even approximately so competitive, and so were 
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violative of the manifest intent of the price limiting statutes. 16 
Comp. Gen. 207; id. 354; 17 Comp. Gen. 345. 

As stated above, the trade-in allowance on the five used cars was 
$25, or $5 each. A bidder on new automobiles is at liberty to offer 
as much or as little by way of trade-in allowance on used cars as 
he sees fit, but a bid on new automobiles conditioned upon acceptance, 
also, of the bidders offer on the used vehicles, should not be consid- 
ered where, as in the present case, it is apparent the ridiculously low 
trade-in allowance offered is for the express purpose of circumventing 
the statutory limitation as to the purchase price which may be paid 
for new vehicles purchased under the appropriation involved. 

The Blue Book, one hundredth and ninth edition, January—Febru- 
ary 1938, published by the National Used Car Market Report, Inc., 
quotes the following prices on used cars for the zone in which Mem- 
phis, Tenn., is located: Ford sedan, 1935 model, retail sales price 
$291, cash value $218; Graham sedan, standard 6, retail sales price 
$337, cash value $253. Moreover, it is to be noted as a general prac- 
tice of dealers to offer substantially larger, not smaller, amounts for 
used vehicles as trade-in allowance on new automobiles than as a 
cash price, as is evidenced by numerous contracts covering motor 
vehicle purchases on file in this office. 

Accepting the cash values quoted in the Blue Book on 1935 model 
Fords and Grahams as even approximately correct—and considering 
the trade-in allowance offered by the only other bidder in this in- 
stance—it is plain that the trade-in allowance of $5 each for the 
used vehicles in this instance had no relation whatever to the actual 
or sale value of said vehicles but was for the sole purpose of circum- 
venting the statutory limitation with respect to the new vehicles. 

The act of May 14, 1937, 50 Stat. 163, provides in pertinent sub- 
stance that no appropriation for the fiscal year 1938 shall be avail- 
able for the purchase of any passenger-carrying vehicle at a cost in 
excess of $750, including the value of any vehicle exchanged. The 
only reasonable meaning of the statute would appear to be that the 
exchange “value” of used vehicles should have at least some com- 
parable relation to their recognized commercial value at the time and 
place of exchange. It is hardly to be contended that it was in the 
contemplation of the Congress that used Government equipment 
properly can be disposed of at a “give-away” or less-than-junk price 
merely because that is the trade-in allowance offered by a bidder, 
nor is it to be presumed that the statute confers upon any officer of 
the Government authority to accept such a price for used equipment 
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without regard to the actual or reasonable money value thereof, 
solely because an exchange is involved. 

It has been held consistently by the accounting officers, and recog- 
nized by the courts, that the interests of the Government require 
used equipment to be disposed of at the best prices obtainable whether 
in cash or by way of trade-in on new equipment, and the fact that a 
bidder does not offer a cash price for used automobiles or arbitrarily 
qualifies his bid, as in this instance, does not abrogate that rule, 
which is particularly for application when trade-in allowances are 
so patently and grossly inadequate as to cast suspicion upon the 
bona fides of a bidder or, in any event, to show conclusively that a 
negligible trade-in allowance is quoted for the purpose of enabling 
the contractor to realize from his bargain a substantial increase over 
its bid price for new equipment, at the expense of the Government. 
That is to say, if a purchasing officer undertakes to bind the Gov- 
ernment to pay a contractor $749 in cash for a new vehicle, and in 
addition delivers to him property worth approximately $200 or more 
for a paltry $5, the net result is that the Government is paying the 
contractor approximately $200 in excess of the contract price for 
the new vehicles, and the exorbitant discrepancy in trade-in allow- 
ance is an item of actual additional cost to the United States, bring- 
ing the real price of the new vehicle substantially above the statutory 
price limit. 

As said by the court in Beard’s case, 3 Ct. Cls. 122-130: 

* * * Gross inadequacy or gross exorbitancy of prices, such as no man 
advised of his rights would give on the one hand, and such as no honest man 
could conscientiously receive on the other, are universally acknowledged badges 
of imposition or fraud. * * * This is preeminently so where this cloud of 


suspicious facts and circumstances hangs over a transaction with a public 
agent or officer. 


See, also,-Hume v. United States, 21 Ct. Cls. 328, in which the court 
said— 


That an agreement to pay $1,200 a ton for shucks, actually worth not more 
than $35 a ton is a grossly unconscionable bargain, defined in Bouvier’s Law 
Dictionary to be “a contract which no man in his senses, not under delusion, 
would make, on the one hand, and which no fair and honest man would accept 
on the other,” nobody can doubt. Such a contract whether founded on fraud, 
accident, mistake, folly, or ignorance, is void at common law. It is not 
necessary to invoke the aid of a court of equity to reform it. Courts of law 
will always refuse to enforce such a bargain, as against the public policy of 
honesty, fair dealing, and good morals. 


The court further said in that case that— 


If it be so in suits on contracts between private parties who act by and for 
themselves, how much more is it so in suits on agreements by the United 
States, acting always through public officers, who are mere agents, required to 
act in good faith towards their principal according to the laws of the land, as 
everybody dealing with them are bound to know. 
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The result in the present instance was that the advertised specifi- 
cations excluded from competition all makes of automobiles reason- 
ably competitive within the $750 statutory price limit class; that only 
two bids were received, one of which showed on its face it was not 
acceptable in view of the statutory limitation; and that the other bid 
offered automobiles, commercially quoted at a factory delivery price 
in excess of $1,000, at a price of $749 each conditioned on the ac- 
ceptance, also, of its offer of only $25 for used equipment, which 
at used car prices quoted for the zone in which the purchase was made 
was worth in excess of $1,000. Such gross inadequacy in the price 
accepted for the used vehicles is sufficient to render the whole trans- 
action either in contravention of the statute or contrary to the inter- 
ests of the United States—irrespective of the motives which may 
have prompted the bidder to submit such unconscionable trade-in 
prices on the one hand or which may have influenced the contracting 
officer in accepting them on the other. 

Accordingly, I have to advise that upon the facts now appearing, 
appropriated moneys of the United States may not legally be charged 
for any payment under the contract as awarded. 


(A-93926) 


CONTRACTS—MISTAKES—BIDS—ACCEPTANCE AFTER NOTIFICATION 
OF MISTAKE—REFORMATION OR WITHDRAWAL 


Where the low bidder did not allege error in its bid until, after the opening of 
bids, it had been requested to supply information as to shipping weight of 
the material and the bid was accepted by the contracting officer, subject to 
the action of the Comptroller General on the claim of mistake, and with 
nothing before him at the time of acceptance to show conclusively the bid 
was not as intended, the original bid being more in line with the other bids 
received than the bid amount after the requested correction, there is no 
legal. authority to permit the bidder to reform or withdraw its bid, and it 
should be required to furnish the specification material at the accepted bid 
price or be charged with any excess cost resulting from its default and 
purchase elsewhere of the required material, the general statement that the 
alleged error was the result of an improper quotation by the factory due 
to its misunderstanding of the invitation and specifications referred to 
therein, and that the bid was not on material in accordance therewith, not 
being the submission of such conclusive proof, as to leave no room for 
doubt that a mistake occurred, in what it consists, and the correction that 
should be made. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 5, 


. 


There has been received your letter of April 1, 1938, as follows: 


On January 27, 1938, the Soil Conservation Service, a Bureau of this Depart- 
ment, issued from its regional office at Salina, Kansas, Invitation to Bid No. 
SCS-7-—1387, covering the proposed purchase of wire cable rope for delivery at 
Lawrence, Kansas. The resultant bids were opened at Salina, Kansas, on Feb- 
ruary 10, 1938. The following is a brief summary of the quotations received: 
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Item No. 1 Item 1A ; 
delivered FOB-BSP Discount 


---| 1 $265.63 | $265. 63 oo 30 sone 
~ 1 265. 63 
"3.__| 1260. 87 26 10-2030 days 
.4._.| 235.45 ; 2410-904 
—1 ays 30 days. 
- 5... 265. 68 —10th Prox 
.6...| 1260. 87 —10-20-30 days 
—30 days 30 days. 
it alge 265. 63 —10th 
f ee 1 265. 63 —10-20-30 days or ss: aoe 
—30 days or 60 
-9...| 1265. 63 Z—10th P 
ve te 265. 63 265. 63 %—10-20-30 days 


RLS 


—10th Prox 


SSSA 


1 Freight allowance. 


The entire case was submitted to the Washington office of the Soil Conserva- 
tion Service for the computation of applicable freight rates, equalization offers, 
and award by the Division of Purchase, Sales, and Traffic of this Department. 

Bidder No. 4, the Steel Hardware Company, Wichita, Kansas, offered quota- 
tions both f. o. b. its shipping point at Kansas City, Missouri, and delivered 
at Lawrence, Kansas, but overlooked stating the total shipping weight which 
is, of course, essential in determining the proper award. On February 28, 1938, 
the Soil Conservation Service wrote to the Steel Hardware Company requesting 
that it indicate the total shipping weight of the material offered. In response 
to this request, the Steel Hardware Company replied as follows: 

“With reference to your letter of Feb. 28, referring to invitation No. SCS- 
7-1387, covering quotation of wire cable rope for delivery at Lawrence, Kansas. 

“We thank you very much for your letter, calling the matter of weight to 
our attention. In rechecking this bid, we find that the factory was in error in 
their quotation to us, as the cable they quoted us was for hemp center cable 
rope, and we notice your invitation calls for ‘Independent wire rope core.’ 

“Kindly correct our quotation to read under item 1 three hundred twenty- 
nine dollars and ninety (sic) cents (329.90) f. o. b. Kansas City, Mo. Weight 
of Material to be approximately eleven hundred pounds. Under item 1A, revised 
quotation to read three hundred thirty-two dollars and forty-three cents 
($332.43). 

“Thanking you for your kind attention in this matter, we remain.” 

It is to be noted that the Steel Hardware Company did not indicate a period 
within which its bid was open for acceptance, in the absence of which it is 
considered that the bid is for acceptance within a reasonable time. Therefore, 
in order to protect the Government’s equity, the procedure outlined in your deci- 
sion A-60053 has been followed and the bidder notified that its bid is accepted 
aie to the final action of the Comptroller General on the pending claim of 

take. 

There are enclosed herewith all bids received, an abstract thereof, freight 
xates, and correspondence had with the Steel Hardware Company. 

It is requested that the facts presented be considered and with the return of 
all papers, the Department be advised of the proper action to follow. 


It would appear that in this case the bid submitted was the bid in- 
tended to be submitted, although based on an erroneous assumption 
as to what the specifications required. The kind of wire rope cable 
required was stated clearly in the invitation and the error alleged 
is that the factory was in error in its quotation to the bidder, that is, 
that such quotation was on hemp center cable rope rather than cable 
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with wire rope core as called for in the invitation and described in the 
specifications. 

The general statement that the alleged error was the result of an 
improper quotation by the factory due to its misunderstanding of the 
invitation and specifications referred to therein, and that the bid was 
not on material in accordance therewith, is not the submission of such 
conclusive proof as to leave no room for doubt that a mistake oc- 
curred, in what it consists, and the correction that should be made 
in accordance with the principles announced in Moffett, Hodgkins v. 
Rochester, 178 U. S. 373. Furthermore, it appears that the bid as 
originally submitted in this instance is more in line with the other 
bids received than is the bid the company later claimed to be its cor- 
rect bid. The essential facts of this case are that the low bidder 
did not allege error or request withdrawal of the bid prior to the 
time fixed for opening, and that at the time the bid was accepted there 
was nothing before the contracting officer to show conclusively that 
the bid was'not as intended. 

Accordingly, you are advised that there is no legal authority to 
permit the Steel Hardware Co, to reform or withdraw its bid and 
said company should be required to furnish specification material at 
the price stated in its accepted bid. See 15 Comp. Gen. 1049, and 
decisions there cited. In the event of its failure or refusal to do so, 
the required material should be purchased elsewhere at the lowest 


price obtainable, any excess cost to the Government resulting from 
the default to be charged to and recovered from the defaulting bidder. 
The papers are returned. 


(A-94160) 


CONTRACTS—INCREASED COSTS—WAGES—COAL CONTRACTS—BID- 
DER’S DESIGNATION OF SEVERAL CLASSES OF EMPLOYEES INSTEAD 
OF PREDOMINANT OCCUPATIONAL CLASS, AND CLAIMS SETTLE- 
MENT PROCEDURE 


Where coal purchase specifications and contract provided for a percentage 
coutract price adjustment in case of wage changes after the opening of 
bids, based on the predominant occupational class of labor receiving the 
same wage rate specified by the contractor, and contractor’s bid neverthe- 
less specified four classes of employees receiving two different wage rates, 
there is no authority for payment of any amount in addition to the con- 
tract price which has already been paid, notwithstanding the contractor 
may have increased wage rates of mine employees, nor may vouchers such 
as here involved which represent claims for direct settlement by this office 
be settled by a disbursing officer. 


Acting Comptroller General Elliott to Lt. Col. E. T. Comegys, United States 
Army, May 5, 1938: 

There has been received by eighteenth endorsement, dated April 

9, 1938, your request (fourth endorsement) of November 12, 1937, for 
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decision whether you are authorized to make payment of $105.61 
on the voucher stated in favor of the Bellingham Coal Mines under 
War Department contract No. W-928-QM-24400, dated August 7, 
1936, for stipulated tonnage of lump bituminous coal to be furnished 
f. o. b. destinations, to Fort Lawton, Fort Worden, and Fort Flagler, 
Wash., by June 30, 1937, at the Government’s convenience. 

The coal required under the contract appears to have been deliv- 
ered to the said three Army forts in accordance with the contract 
terms. The contractor has been paid the stipulated contract tonnage 
prices for the coal furnished under the contract. However, contrac- 
tor urges that it is entitled to an additional payment of $0.17384 
per ton, amounting to $105.61, on shipments of 607.47 tons of the 
coal to Fort Lawton, Wash., delivered in May and June 1937, on 
orders therefor numbered 10 and 11, representing increased produc- 
tion costs of such coal resulting from changes in the wage schedule 
rates of the mine employees, effective June 4, 1937. 

The specifications, a part of the contract, provided for a ‘deletion of 
paragraph 3 “Wage scales” of the Standard Purchase Conditions for 
Coal (Form No. 43) relative to an adjustment of the stipulated con- 
tract price in the event of changes in the cost of production due to 
subsequent changes in the wage scales of mine employees, and in lieu 
thereof that certain other provisions be substituted as therein set 


forth. Under such substituted provisions of the contract, with respect 
to changes in the wage rates as specified in the contractor’s bid for the 
predominant occupational class of mine employees, the increase in 
the price authorized by the contract was to be calculated on the basis of 
six-tenths of the percentage of the established increase. 

The “Special instructions to bidders,” a part of the contract, pro- 


vided: 


2. The referred to method provides for an adjustment of the contract price for 
a change in wage rates with mine employees; it is based on the following re- 
quirements and conditions: 

(a) The bidder must specify on bidding form (part C) that particular occupa- 
tional class of mine employees receiving the same wage rate that has a predomi- 
nant effect on the cost of producing coal at the mine named by him; i. e., that 
particular occupational class of employees receiving the same wage rate to which 
on the pay roll a predominant amount of money is regularly paid for producing 
coal. The class selected shall not be for supervisory or clerical employees. 

(b) The predominant wage rate class of employee so specified must be de- 
scribed in such a manner that it may be clearly identified in the wage agreement 
between the operator of the mine and the mine employees in effect on the date of 
opening of bids. 

(c) In event of a change in the wage rate for the predominant occupational 
class of labor specified by the bidder, the f. o. b. mine price is multiplied by a 
percentage factor of 60 percent, and the product thereof is multiplied by the per- 
cent change in the wage rate, and the resultant obtained is the amount that the 
contract price will be increased or decreased on account of an increase or de- 
crease in the wage rate. 

(d) It is to be noted that this method is based on the f. o. b. mine price. If 
the invitation calls for bids for coal on any other than the f. o. b. mine basis (the 
bid price including freight rate and/or cost of trucking), the bidder must state 
also in his bid the f. o. b. price at the mine named. 
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8. Following is an example of applying the above stated method: 

The f. o. b. mine price stated in the contract is $2.00 per ton. 

The predominant occupational class of mine employees specified by the con- 
tractor is “drivers, brakemen, spraggers, snappers, coal drillers, trackmen, wire- 
men, bonders, timbermen, bottom cagers.” (This group classification may apply 
to certain districts only.) 


The wage rate in effect on the date of opening of bids is $0.729 per hour. 

The new wage rate is $0.802 per hour. 

The increase in wage rate is 10.0 percent. 

The increase in the contract price, using the following indicated formula and 
by computation is: 


$2.00 X 0.6 X 0.100=12.0 cents per ton. 


This adjustment in the contract price is a compensating one for offsetting changes 
in the ccst per ton of producing coal at the mine under the new wage scale cover- 
ing all mine employees as compared to the cost of producing coal under the wage 
scale which was in effect on the date of opening of bids. 


Under the contract provisions, it is only when there was a change 
in the wage scale rates of the “predominant occupational class” of 
labor specified by the bidder, subsequent to the date of opening the 
bids on July 23, 1936, that the stipulated tonnage price of $5.15 per 
ton for the involved shipments of coal was to be adjusted in accord- 
ance with the contract terms. 17 Comp. Gen. 621, A-92372, March 17, 
1938, and A-93062, March 21, 1938. 

The record in the instant matter discloses that the contractor sub- 
mitted in its bid the following information respecting the “pre- 
dominant occupational class of mine employees,” to wit : 

The predominant occupational class of mine employees for use in calculating 
change in the contract price due to a change in the wage rate therefor: Miners 
on tonnage basis, $1.02 per ton; company miners, $5.90 for 7 hours; trackmen, 
$5.90 for 7 hours; and timbermen, $5.90 for 7 hours. 

Thus, it would appear that instead of specifying in its bid the 
“predominant occupational class” of mine employees, the contractor 
specified four classes of employees at two different wage rates. There 
appears to have been no authority for the contractor to specify in its 
bid as the “predominant occupational class” the four classes of mine 
employees receiving different wage rates, because the instructions to 
bidders and accompanying specifications and schedules clearly pro- 
vided for specifying only “that particular occupational class of mine 
employees receiving the same wage rate.” 

Under the facts and circumstances shown and the terms of the 
contract, there appears no authority for an adjustment of the stipu- 
lated contract tonnage price of $5.15 for the 607.47 tons of coal 
furnished to Fort Lawton under the contract, inasmuch as the con- 
tractor in its bid specified four classes of employees receiving different 
wage rates, instead of one “particular occupational class of mine 
employees receiving the same wage rate.” 

Therefore, on the present record, the contractor does not appear to 
be entitled to any increase over the price of $5.15 per ton stipulated 

81276™—38——60 
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in the contract for the 607.47 tons furnished thereunder to Fort 
Lawton. 

In this connection it may be said that vouchers such as the one sub- 
mitted represent claims for direct settlement by this office, which a 
disbursing officer is not authorized to settle, and administrative action 
should be accordingly hereafter. See A-92077, dated March 19, 1938. 
The submitted preaudit voucher and attached papers will be retained 
in the files of this office. 


(A-90894) 


COMPENSATORY TIME FOR OVERTIME ON SATURDAYS—LEAVE OF 
ABSENCE WITH PAY VERSUS SHORTENING OF WORK WEEK— 
DELAY IN GRANTING OF COMPENSATORY TIME 


While employees in the field service not expressly excepted from the benefits 
of the Saturday half-holiday law, 46 Stat. 1482, may not be required to 
work 7 or 8 hours a day on Saturday—the regular working hours of other 
days—without the granting of compensatory time, the purpose of the said 
law is to shorten the hours of the work week and not the granting of 
additional leave of absence with pay, and where an administrative office 
fails or refuses to properly administer the law, and has erred as to its 
requirements, there is no authority to make it up to employees by payment 
of additional compensation or granting during a later period additional 
leave of absence with pay, whether it be at the rate of a day at a time, 3 
or 4 hours on consecutive days or on 1 day each week, or on a day when 
no work is performed by them and they have been granted annual leave 
for the remainder of the day. 

The granting of compensatory time off for work on Saturday in excess of 4 
hours may be deferred, where the exigencies of the service so require, from 
one season of the year to another, and such time may be granted at the 
rate of 4 hours a day for an 8-hour-day employee or 3 hours a day for a 
7-hour-day employee on consecutive days or on 1 day each week, but not in 
one period equivalent .to the entire amount of overtime worked or at the 
rate of an entire day at a time or on a day when no work is performed 
by the employee and he has been granted annual leave for the remainder 
of the day. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, May 6, 1938: 


Your letter of April 19, 1938, is as follows: 


We are submitting to you for consideration the matter of the right to com- 
pensatory time for overtime, which was presented on November 29, 1937, to the 
Farm Credit Administration by an employee of the Emergency Crop and Feed 
Loan Office at Memphis, Tennessee, namely, Mr. Luther L. Herring, who has 
since died, the date of his death being January 11, 1938. 

Mr. Herring entered on duty in the position of watchman in the Emergency 
Crop and Feed Loan Office at Memphis, Tennessee, on March 16, 1934. From 
March 16, 1934, until August 1, 1934, his employment was on a “when actually 
employed” basis at the rate of $4.00 per diem. Thereafter his employment was 
on an indefinite basis at the rate of $1,080 per annum, EO-2. Mr. Herring’s 
last working day was November 1, 1937, he having been verbally notified pre- 
viously that his appointment would be terminated, because of reduction in 
force, at the end of the annual leave period to which he was entitled, or about 
December 25, 1987. In view of the leave question raised by Mr. Herring, the 
termination of his appointment was not effected but he was carried in a status 
undetermined from December 25, 1937, to the day of his death on January 11, 
1938. 

There are enclosed (a) a copy of Mr. Herring's letter of November 29, 1937, to 
the Farm Credit Administration in which he made claim for compensatory time 
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for overtime and (b) a letter dated December 10, 1937, from the Regional Man- 
ager of the Emergency Crop and Feed Loan Office at Memphis, Tennessee, 
answering an inquiry from the Washington Personnel Office with regard to 
Mr. Herring’s hours of work. 

Please answer the following questions, not only that we may determine Mr. 
Herring’s right to have his annual leave extended by the addition of compensa- 
tory time for Saturday overtime, but also that we may be informed as to the 
method of dealing with similar situations where other employees of our field 
office have, without our knowledge, been required to work the year round for 
seven or eight hours on Saturdays without having been given compensatory 
time off for the Saturday overtime: 

(1) In view of the decision of the Acting Comptroller General in 17 C. G. 
192, that “other than the 8-hour law, as ameuded by the act of March 3, 1913, 
387 Stat. 726, prohibiting the employment of mechanics, laborers, and those in 
similar occupations for more than eight hours on any one calendar day, except 
in case of extraurdinary emergency, there is no statute fixing either a minimum 
or maximum number of hours work required of field employees per day or 
per week,” may certain employees in the field service regularly be required 
to work seven or eight hours a day on Saturdays without the granting of 
compensatory time for overtime? 

If question (1) is answered in the negative, an answer to the following 
question is requested : 

(2) If there was inadvertently overlooked by administrative officials, not 
only in the case of Mr. Herring but aiso in the case of at least one other 
watchman in the Memphis Emergency Crop and Feed Loan Office, who is 
still employed but whose hours of duty have now been changed so as not to 
require Saturday overtime without compensatory time off, the provision of 
law (46 Stat. 1482, March 3, 1981) which directs: 

“That on and after the effective date of this act four hours, exclusive of 
time for luncheon, shall constitute a day’s work on Saturdays throughvut the 
year, with pay or earnings for the day the same as on other days when full 
time is worked, for all civil employees of the Federal Government and the 
District of Columbia, exclusive of employees of the Postal Service, employees 
of the Panama Canal on the Isthmus, and employees of the Interior Department 
in the field, whether on the hourly, per diem, per annum, piecework, or other 
basis: Provided, That in all cases where for special public reasons, to be deter- 
mined by the head of the department or establishment having supervision 
or control of such employees, the services of such employees cannot be spared, 
such employees shall be entitled to an equal shortening of the workday on 
some other day: Provided further, That the provisions of this act shall not 
deprive employees of any leave or holidays with pay to which they may now 
be entitled under existing laws.” 


and if through administrative error employees were required to work regularly 
from seven to eight hours a day on Saturdays over a period of more than 
two years and compensatory time off was not granted for the excess time 
over four hours, may the employees now be granted, in one period, time off 
equivalent to the entire amount of Saturday overtime worked? 

(3) If question (2) is answered in the negative, then, in the case of an 
employee still in service but whose hours of work no longer require Saturday 
overtime, may the Saturday overtime which was previously required regularly, 
week after week, over a period of more than two vears, without any granting 
of compensatory time off, now be compensated for by equivalent time off: 

(a) At the rate of one whole day at the time? 

(b) On consecutive days, at the rate of four hours each day to an eight- 
hour day employee, or at the rate of three hours each day to a seven-hour 
day employee? 

(c) In the amount of four hours on not to exceed one day each week to 
an eight-hour day employee, or in the amount of three hours on not to exceed 
one day each week to a seven-hour day employee? 

(d) On a day when no work is performed by the employee but when he 
has been granted annual leave for the remainder of the day? 

There are other phases of this question of compensatory time off for Satur- 
day overtime which we should like to present for your consideration. 

For the purpose of administering the act approved January 29, 1937, and 
Joint Resolution of February 4, 19388 (Public Resolution No. 78, 75th Congress), 
to provide loans to farmers for crop production, harvesting, and feed for 
livestock during the year 1988, and for other purposes, and previous acts 
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passed for similar purposes, the Farm Credit Administration has established 
regional emergency crop and feed loan offices in eleven key cities in different 
parts of the country, each of which serves as headquarters for a_ specific 
geographical area. 

During the spring loan season, the offices handle their peak volume of 
work and for a period of from six weeks to two months the entire personnel 
is working against time in an effort to pass on the applications received and 
to make the loan funds available to the farmer borrowers in sufficient time 
for their use in connection with the planting of crops. The volume of work 
is also abnormally heavy in the fall when the crops are harvested and pay- 

‘ments on lcans are being collected. At these two periods much Saturday 
overtime is required of the clerical force, and the exigencies of the situation 
do not permit that compensatory time off be granted on a day during the 
week immediately following the Saturday on which more than four hours’ 
work is required. 

With these circumstances in mind your answers to the following questions are 
requested : 

(4) May the granting of compensatory time for Saturday overtime be 
deferred until after the spring loan and fall collection seasons, respectively, 
with the result that Saturday overtime worked during March and April or 
September and October, for example, may be compensated for by equivalent 
time off during June and July or December and January? 

(5) May such overtime be granted— 

(a) In one period equivalent to the entire amount of overtime worked? 

(b) At the rate of one whole day at the time? 

(ec) On consecutive days, at the rate of four hours each day to an eight- 
hour day employee, or at the rate of three hours each day to a seven-hour 
day employee? 

(d) In the amount of four hours on not to exceed one day each week to an 
eight-hour day employee, or in the amount of three hours on not to exceed 
one day in each week to a seven-hour day employee? 

(e) On a day when no work is performed by the employee but when he has 
been granted annual leave for the remainder of the day? 


In letter dated December 13, 1937, after considering 10 Comp. 
Gen. 399 and 10 id. 474, Mr. Luther L. Herring, the employee to 
whom you refer, was advised by this office as follows: 













In other words, the decisions of this office are to the effect that all employees 
of the Government not expressly excepted in the statute itself, regardless of 
the fact that their occupation requires them to be available for duty at all 
times, are entitled to the benefit of a short workday on Saturday, or on another 
workday of the week if required to work in excess of four hours on Saturday. 

However, the purpose of the statute was the shortening of the workday 
on Saturday, or on some other day of the week for employees who are required 
to work more than four hours on Saturday, that is, the statute regulates 
working hours only, and does not authorize payment of additional or overtime 
compensation or the granting of leave of absence with pay. 

Administration of the law is entirely a responsibility of the office in which 
the services are performed and the failure or refusal of an administrative office 
to shorten the workday on Saturday, or on some other workday of the week 
for employees who are required to work more than four hours on Saturday, 
may not form the basis of a claim for additional or overtime compensation or 
for leave of absence with pay not otherwise authorized by law. 


In decision of April 30, 1931, 10 Comp. Gen. 497, 498, it was held 
as follows: 
























The method suggested for granting compensatory time of extending the 
period of employment of fire guards by the amount of the extra time work 
is required on Saturday in excess of four hours would be unauthorized. In 
decision of March 7, 1981, A-35655, 10 Comp. Gen. 400, it was held as follows 
(quoting from the syllabus) : 

“Where the combined overtime work required to be performed on more than 
one Saturday in excess of four hours, is less than a regular work day, the 
act of March 8, 1981, 46 Stat. 1482, would not preclude granting all of such. 
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compensatory time by the shortening of some one regular work day, but 
ordinarily that should not be done, the law contemplating a shortening of one 
other work day for each Saturday for which an employee may be required 
to work more than four hours, and in so far as the exigencies of the service 
will permit, such compensatory shortening should be on a day during the week 
eee following the Saturday on which more than four hours’ work was 
required.” 


In other words, compensatory time may be granted only by the shortening of 
another workday. Therefore, compensatory time for two or more Saturdays on 
which extra work is required, aggregating in time one full day of eight hours, 
may not be granted on one day by excusing the employees for the entire day. 

See, also, decision of October 26, 1931, 11 Comp. Gen. 159, in 
which it was held (quoting from the syllabus) : 

Compensatory time for work required on more than one Saturday in excess 
of four hours in units of time of one entire day or more ceases to be a half or 
part holiday granted by the act of March 3, 1931, 46 Stat. 1482, but becomes an 
entire holiday or additional leave of absence not authorized under the law. The 
statute may properly be applied only by granting compensatory time off from 
duty in units of less than one regular working day. 

The propositions stated in your questions appear to involve the 
granting of additional leave of absence with pay in lieu of work re- 
quired on Saturday in excess of 4 hours. The only purpose of the 
Saturday half-holiday law is to shorten the hours of the workweek. 
The statute is directed to the administrative offices and is mandatory. 
Its provisions are for application currently and administrative action 
should be adjusted accordingly. However, if an administrative office 
fails or refuses to properly administer the law, clearly there is no 
authority to make it up to employees during a later period by grant- 
ing additional leave of absence with pay either in short or long 
periods. 

Accordingly, all of the questions presented with the exception of 
5 (c) and (d) are answered in the negative, it being assumed that 
question 5 relates to the proposition stated in question 4. Questions 
5 (c) and (d) are answered in the affirmative. 


(A-94651) 


SET-OFF—BID GUARANTEES—ILLEGAL REMOVAL OF GOVERNMENT 
PROPERTY 


Where a contractor illegally removed certain old public property from the 
Government site upon completion of contract for replacement thereof, an 
amount representing the fair and reasonable value of the removed prop- 
erty may be deducted from the proceeds of guaranty check submitted by 
contractor with its bid on another project. 


Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 6, 1938: 


There has been received your letter of April 29, 1938, as follows: 


Under date of November 6, 1937, contract VA98h-1257 was entered into by 
the supply officer, Veterans’ Administration Facility, Castle Point, New York, 
under authorization of Mr. H. W. Gardner, Chief, Maintenance and Operation 
Division, Construction Service, Veterans’ Administration, dated November 2, 
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1937, with the firm of Sullivan and Craven Company, Inc., for installation of 
121 boiler tubes, 18 feet long, 4 inches diameter, 10 gauge, in boilers Nos. 2 and 5, 
Veterans’ Administration Facility, Castle Point, New York, for the sum of 
$1,359.00. Upon the satisfactory completion of the contract work, payment of 
the amount stipulated by the contract was effected on voucher No. 2-64715, 
dated December 7, 1937, and the guaranty deposit of the contractor was returned 
to the firm by voucher No. 2-64875, dated December 7, 1937, account of G. F. 
Allen, symbol 11-564. 

It was discovered in November 1937 that the contractor had removed from 
the site of the work 70 old boiler tubes and on November 17, 1987, the station 
requested the firm to return these tubes. The contractor replied on November 
20, 1987, stating in part that “We quote prices lower because we expect to keep 
the material we take from the premises. A few years ago when we worked on 
Governor's Island and left the tubes on the job, we received a letter from 
Washington, a few weeks later which stated that we were to remove them 
immediately. This caused us a lot of trouble and we decided to avoid it this 
time by taking the tubes with us when we finished this job.” Subsequent cor- 
respondence with the firm has not resulted in the return of the old boiler tubes 
and it has been concluded that the contractor does not intend to return them. 
In the meantime, however, the firm of Sullivan and Craven Company, Inc., 
submitted a bid on another boiler retubing project at the Facility and has 
submitted with that bid a certified check No. 4106, in the amount of $46.25, 
drawn on the bank of the Manhattan Company, Greenpoint, New York City. 
This firm was not awarded contract on the project and their guaranty check 
has not been deposited in the Treasury of the United States. 

With a view to establishing the value, as scrap iron, of the 70 boiler tubes 
which were taken from the site of the work by the contractor, the station con- 
tacted several junk dealers in the vicinity for the purpose of obtaining appraisals 
but succeeded in eliciting only one expression of opinion on this subject. Mr. I. 
Seralnick of Newburgh, New York, submitted a written statement on February 
19, 1938, to the effect that the old boiler tubes would have a value of $8.00 per 
ton. As the weight of the tubes varied between 99 and 101 pounds each, the 
total weight of tubes ‘taken by the contractor would be approximately 7,000 
pounds or 3% tons, which at $8.00 per ton would have a value of $28.00. 

In view of the circumstances above recited, it is respectfully requested that I 
be informed as to whether it would be proper for the Veterans’ Administration 
to deposit the guaranty check of Sullivan and Craven Company, Inc., and deduct 
$28.00 from the proceeds thereof for credit as Miscellaneous Receipts 365160, 
leaving a balance of $18.25 for refund to this firm. 


If the sum of $28 represents the fair and reasonable value of the 
public property illegally removed by Sullivan & Craven Co., Inc., the 
question stated in the concluding paragraph of your letter is answered 
in the affirmative. See McKnight v. United States, 97 Fed. 208, 215; 
and T'readwell vy. United States, 266 Fed. 350, certiorari denied 253 
U. S. 496. 


(A-94677) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
CHARGES TO 40-HOUR-WEEK EMPLOYEES FOR SATURDAYS AND 
SUNDAYS, AND LEAVE ACCRUAL WHILE ON LEAVE WITHOUT PAY 


Per-diem and per-hour employees on a 40-hour, 5-day week under the provisions 
of the act of March 28, 1984, 48 Stat. 509, whose regular tour of duty is Mon- 
day to Friday, inclusive, and who receive no pay for Saturdays and Sundays, 
should be charged under the Uniform Sick Leave Regulations effective Janu- 
ary 1, 1988, with sick leave for all calendar days, including Saturdays and 
Sundays, within a period of such leave. 
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Saturday, a nonwork day, occurring within a period of annual leave of per-diem 
or per-hour employees on a 40-hour, 5-day week under the provisions of the 
act of March 28, 1984, 48 Stat. 509, whose regular tour of duty is Monday to 
Friday, inclusive, should be charged under the Uniform Annual Leave Regu- 
lations effective January 1, 1938, against annual leave as 1 day, not 4 hours, 
it having been held that the Saturday half-holiday law has no application to 
employees on a 40-hour, 5-day week. 

Section 9 of the’Uniform Annual Leave Regulations effective January 1, 1938, 
providing that employees shall continue to earn leave while absent on leave 
without pay due to injury received in line of duty, and while being paid by 
the Employees’ Compensation Commission, does not authorize the accumula- 
tion of sick leave during such period, and regardless of the reason or purpose 
for which leave without pay is granted or taken, the rules in section 10 of 
the Uniform Sick Leave Regulations effective January 1, 1988, apply to the 
accrual of sick leave. 


Acting Comptroller General Elliott to the Secretary of War, May 6, 1938: 
Your letter of April 30, 1938, is as follows: 


Your decision is requested regarding the following questions which have 
arisen in connection with the administration of the leave acts of March 14, 1936, 
and regulations promulgated by Executive Orders Nos. 7845 and 7846 dated 
March 21, 1988: 

(1) When per-diem and per-hour employees are employed on the basis of a 
five-day work week under the provisions of the act of March 28, 1934 (48 Stat. 
509), from Monday to Friday, inclusive, and receive no pay for Saturday and 
Sunday, is it necessary to make a charge against their sick leave allowance for 
Saturdays and Sundays occurring within a period of sick leave? While section 
11 of the regulations promulgated by Executive Order No. 7410 of July 9, 1936, 
provided that “For such days as per-diem and per-hour employees would not be 
in a pay status, no sick leave shall be charged,” section 12 of the regulations 
now in force makes no mention of days on which these employees are in a non- 
pay status. 

(2) Should employees mentioned in question (1) above be charged annua) 
leave for any part of Saturday when it is included within a period of annual 
leave, or, should it be considered as a holiday under section 11 of the regulations 
now in force without charge to annual leave? 

(3) Section 9 of the annual leave regulations provides that “employees in- 
jured in line of duty may take leave without pay, if desired, covering their 
absence due to such injury instead of covering such time by annual leave; and 
during absence because of such injury and while being paid by the Employees’ 
Compensation Commission, employees shall continue to earn leave, which shall, 
however, be granted only in the event of their return to actual duty.” Do em- 
ployees also continue to earn sick leave during such period of absence without 


pay? 

Question (1) has been answered in the affirmative by decision of 
May 4, 1938, A~94536, 17 Comp. Gen. 906, a copy of which is enclosed. 

The same decision (p. 6) answers question (2) by stating that 
Saturday, a nonwork day, occurring within a period of annual leave 
of per-diem employees on a 5-day week, should be charged against 
annual leave “as 1 day, not 4 hours, it having been held that the Satur- 
day half-holiday law has no application to employees on a 40-hour, 
5-day week.” 

Referring to question (3), the provisions of section 9 of the annual 
leave regulations to which you refer constitute no authority for the 
accumulation of sick leave during a period of leave without pay due 
to injury incurred in line of duty while an employee is being paid by 
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the Employee’s Compensation Commission. Section 10 of the sick- 
leave regulations, Executive Order No, 7846, dated March 21, 1938, 
provides as follows: 


Sick leave shall accrue to an employee while in a leave-with-pay status. Sick 
leave shall not accumulate to an employee while in a nonpay status due to leave 
without pay or furlough when the duration of such nonpay status in any calen- 
dar year aggregates 30 days or more: Provided, That when the duration of such 
nonpay status is in excess of 30 days in any calendar year, such excess shall 
affect the accumulation of sick leave only when it aggregates 10 days, and like- 
wise for each aggregate period of 10 days thereafter. Sick leave shall not accrue 
during any period of suspensioa for disciplinary reasons. 


These rules apply regardless of the reason or purpose for which the 
leave without pay is granted or taken, including leave without pay due 
to injury incurred in line of duty while an employee is being paid by 
the Employee’s Compensation Commission. 


(A-94676) 


CONTRACTS—MISTAKES—BIDS—BID PRICE AS INTENDED— 
CORRECTION OR WITHDRAWAL 


Where the low bidder did not allege error in his bid until after the bids had 
been opened, and states he learned of error in a discussion of prices with 
other bidders after his late arrival at the opening and that had he arrived 
before the opening he would have increased his bid to include still other 
items which he had not previously included because of the scarcity of 
work in his plant, and the only evidence of mistake submitted is a letter 
from a supplier with reference to prices which the bidder claims to 
have misunderstood, the bid, even though it be assumed that there was a 
misunderstanding between the bidder and supplier, was nevertheless the 
bid intended to be submitted and at most can be considered only as ill- 
advised or improperly considered and there is no authority for permitting 
the bidder to withdraw or correct his bid. 


Acting Comptroller General Elliott to the Secretary of War, May 10, 1938: 

There has been received your letter’of April 29, 1938, transmitting 
the papers in connection with the bid of the King Kard Overall 
Co. in response to invitation for bids No. 669-38-225 for 20,000 pairs 
of leggins, with respect to which the said bidder states that a mistake 
was made and requests to be allowed to increase the bid price. 

The facts with reference to the matter are set forth in letter of 
April 26, 1938, from the commanding officer, Philadelphia Quarter- 
master Depot, as follows: 


1. The attached letter from the King Kard Overall Company, dated April 
25, 1938, has reference to invitation to bid No. 669-38-225, opened at this 
depot at 11:00 a. m., daylight saving time, April 25, 1938. Copy of the invita- 
tion to bid, one number of the bid wherein it is alleged mistake has been made, 
and a copy of the abstract of all bids received, are forwarded herewith. 

2. Mr. Joseph Greenbarg of the King Kard Overall Company called on the 
contracting officer of this depot at 11:55 a. m., April 25, and stated that in 
discussion with a representative of the Diana Legging Corporation, that he 
had just ascertained that he had made a mistake in his bid in that he had 
included as a component of his bid price an item of 2%¢ per pair of leggins 
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for three small items of hardware, whereas, he should have included for these 
items twice that amount. 

3. He stated that he had intended to be present at the opening of bids, but 
due to trouble with his automobile he was delayed and did not reach the depot 
until 11:15 a. m. Upon being asked the nature of the trouble with his car, 
he stated that he found at the Packard Agency that it was due to a gasket 
and that he was told to bring the car there the following day for repair. Upon 
being asked why he was so late in getting to the Packard Agency, having in 
mind that he intended to be at the depot at 11:00 a. m., he replied that he did 
not feel well. 

4. He stated that had he arrived at the depot prior to the opening of bids; 
that he had intended to raise his bid price 3¢ per pair to cover such items 
as cost of compensation insurance and other overhead items, as he had not 
included such items in his bid price as first made out because of the scarcity 
of work in his plant. 

5. Mr. Greenbarg remarked that he was still not entirely clear with regard 
to the matter and before going into it further, he wanted to send to his office 
for copies of correspondence with his supplier and also communicate with 
that company by telephone. 

6. Mr. Greenbarg again called on the contracting officer the afternoon of 
April 25, 1938, and showed him a copy of letter written by his company to the 
North & Judd Mfg. Co., April 19, 1938, and reply thereto by that company under 
date of April 20, 1988. These communications are attached. It is noted that 
the supplier quoted “$27.50 per thousand pieces set.” The letter referred to 
samples attached. The samples in question were in a small envelope; the 
envelope referred to and contents as alleged to have been received by the 
bidder are attached hereto. 

7. It is noted that three pieces of hardware (1 buckle, 1 clip, and 1 tip) 
are required for one leggin and that two pieces of each type of hardware were 
enclosed in the envelope. It is further noted, however, that one of each type 
of piece, that is, three pieces, constituting a set, have labels attached thereto. 
In the opinion of this depot, this clearly indicates that a set consists of three 
pieces of hardware, the three pieces constituting the complete assembly of the 
items concerned for a leggin. 

8. Mr. David Goldman, representative of the Diana Legging Corporation, 
334 Bowery, New York City, bidder No. 2, was in the depot at the time Mr. 
Greenbarg first called and he was subsequently interviewed by the contracting 
officer. He stated that his understanding of a set of hardware was the hard- 
ware assembly for a leggin and not for a pair of leggins; that his company had 
received quotations on these items from the North & Judd Mfg. Co., $27.50 per 
* _ and that his company had included an item in their bid price accord- 
ngly. 

9. Upon referring to records of this depot, it is noted that purchases were 
made of leggins, canvas, dismounted, in the past, as follows: 


Date: Quantity Price 
$0. 5538 

May 1, 1934 . 6099 
January 8, 1935 . 6781 


It is noted, however, that there have been some minor changes in the specifica- 
tion for the leggins, as a result of which, in the opinion of this depot, the 
cost of the leggins covered by the present specifications would be approximately 
1¢ more than leggins bought under the old specification. 

10. The other two bidders under subject invitation allowed only two days for 
acceptance of their bids. Both companies are being requested to allow fifteen 
additional days for acceptance. 

11. It is recommended that award be made to the low bidder, King Kard 
Overall Company, at the bid price submitted by that company, namely, $0. 598 
per pair, less 4% of 1%, 20 days. 


The King Kard Overall Co.’s letter of April 25, 1938, is as follows: 


Under opening date of this a. m., bid 669-38-225, eastern standard time, 
April 25, 1988, we bid $0.5980 each for 20,000 pair of leggins. The writer 
reached the Army bid room at 11:15 a. m. and met Mr. Cross of Hooper & 
Co., Mr. Fiess, the thread salesman, and Mr. Goldman of the Diana Leggin 
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Company. They stated to me that I was low bidder on leggins. We got dis- 
cussing prices and Mr. Goldman asked me how I figured my price. I told him 
that I had received a price of $27.50 a thousand pairs of leggins for the hard- 
ware. He said that I was all wrong and got to figure at least double because 
it meant $27.50 per thousand, single sets. After this discussion I went in 


and saw your Major Grice and spoke to him and explained to him this 
condition. 


Immediately I went back to our plant and got in touch with the North & 
Judd Mfg. Co., and asked them what they meant by their $27.50 thousand set 
price and they explained that meant $27.50 per thousand for one set of three 
pieces, while in their letter, when they quoted us, they had mailed us two 
sets, and we figured on the two sets which it actually does take for a pair 
of leggins. Therefore, we under-bid on our price to the extent of about 2%¢ 
per pair of Leggins. We, therefore, ask you to throw out the bid, readvertise, or 
make award to the next lowest bidder, or increase our price 2%¢ per pair of 
leggins, and we will immediately accept the award. 

P. S. Time for acceptance of our bid is hereby extended 30 additional days. 
King Kard Overall Co. by Joseph Greenbarg. 

The other bids received were $0.688 and $0.833 per pair. 

The numerous decisions of this office have been to the effect that after 
all bids have been opened, as in this case, and bidders have ascer- 
tained the amount quoted by other bidders whereby there might 
arise a temptation to revise a bid either upward or downward as 
might serve the interests of the particular bidder, the permitting of 
any change in a bid is a matter for most serious consideration and 
such situation makes necessary strict adherence to the well-established 
rule that in order to authorize the correction or withdrawal of a bid 
before acceptance on the basis of a mistake alleged after the opening 
of the bids, the evidence of the mistake must be such as to show 
conclusively that a mistake was made, and there should be presented 
immediately such convincing proof of the existence and character of 
the error as to leave no room for doubt that there was a bona fide 
mistake in the bid and to remove any reasonable suspicion that the 
claim of error was for the purpose of obtaining some undue advan- 
tage or avoiding the consequence of an il-advised bid. The claim of 
error in this case was not alleged until after the opening of the bids and 
after the bidder alleging mistake had been advised of the bids sub- 
mitted by other bidders and after the bidder had discussed with rep- 
resentatives of other bidders the matter of prices submitted. Fur- 
thermore, the bidder does not submit any evidence of mistake other 
than a letter from North & Judd Manufacturing Co. with reference 
to the prices for buckles and clips which the bidder alleges he mis- 
understood. Even assuming that there was a misunderstanding be- 
tween the sub-bidder, from whom the bidder claiming mistake as 
to prices set for buckles and clips was to obtain the hardware to go 
on the leggins, and the bidder, the fact remains that the bid as 
submitted by this bidder was the bid intended to be submitted, there 
being involved only a misunderstanding on the part of the bidder 
as to the price at which it could obtain the necessary hardware. In 
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other words, the most that can be said is that the bid was ill-advised 
or not properly considered before being submitted. It is noted, also, 
that the amount of the alleged error is less than 5 percent of the 
amount of the bid. 

In view of the facts of record it must be held that there is no 
authority for permitting King Kard Overall Co. to withdraw or 
correct its bid. See 15 Comp. Gen. 1049. 

The papers are returned. 


(A-94442) 


CONTRACTS—INCREASED COSTS—WAGES—COAL CONTRACTS—BID- 
DER’S DESIGNATION OF SEVERAL CLASSES OF EMPLOYEES INSTEAD 
OF PREDOMINANT OCCUPATIONAL CLASS—SUBSEQUENT SELEC- 
TION OR PROOF AS TO THE PREDOMINANT CLASS 


Where coal purchase conditions and contract provided for a percentage contract 
price adjustment in case of wage changes after the opening of bids, based on 
the predominant occupational class of labor receiving the same wage rate 
specified by the contractor, and the contractor's bid nevertheless specified 
several classes of employees receiving several different wage rates, adjust- 
ment of the contract price may not now be made notwithstanding the con- 
tractor may have increased wage rates of mine employees, as the contract 
does not authorize—after a change in the wage rates at the mine—the 
selection of a predominant class, or proof as to what the predominant class 
was. 


Acting Comptroller General Elliott to the Moffat Coal Co., May 11, 1938: 

By letter of February 28, 1938, you requested review of settlement of 
this office dated February 17, 1938, which disallowed your claim for 
$190.40, representing increased labor cost of the production of 2,716.10 
net tons of coal delivered to the War Department during the period 
April 1 to June 30, 1937, under contract No. W-—503-qm-16464, dated 
August 26, 1936. 

Under the terms of the contract you agreed to deliver to the quarter- 
master, Fort Francis E. Warren, Wyo., f. o. b. mines, approximately 
5,500 net tons of coal from each of two mines, the Moffat mine and the 
Harris mine, at prices of $1.078 and $0.9702 per ton, respectively. The 
contract further provided that the prices specified therein were based 
upon the wage scale in effect with mine employees on the date of open- 
ing of bids and that any changes in the said wage scale should increase 
or decrease the contract price of coal, as follows: 

In the event of a change in the wage rate for the herein specified predominant 
occupational class of mine employees, approved generally for the mining district 
in which the mine herein named is located, the contract price shall be increased or 
decreased on any tonnage shipped from the mine after date of such increase or 
decrease in the wage rate, according to whether the wage rate is increased or 
decreased, by an amount which is the product of the f. o. b. mine price times 0.6 
times the percent change in the wage rate expressed as a decimal (the percent 


increase or decrease in the wage rate shall be computed to the nearest tenth per- 
cent and the increase or decrease in the contract price shall be computed to the 
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nearest tenth of a cent). If the change is an increase in the wage rate for the 
stated class of employees, the right is reserved to the contracting officer to dis- 
allow any increase in the contract price if in his opinion the increase in the wage 
rate as reported by the contractor was not approved generally by the operators of 
mines in the mining district in which the mine named is located, and the con- 
tracting officer’s decision shall be final and conclusive on the parties hereto subject 
only to appeal, within 60 days, by the contractor to the head of the department 
eoncerned, whose decision on such appeal shall be final and conclusive on the 
parties hereto. Such determined increase or decrease in the contract price shall 
be final and conclusive, and no additional claim by the contractor will be consid- 
ered covering any changes in wage rates of other classes of mine labor employed 
on a per ton, or a monthly, or a daily, or an hourly, or any other basis, or cover- 
ing any changes in compensation insurance or any other labor factor or factors 
entering into the cost of producing coal at the mine named. 


The special purchase conditions under which your bid was submitted, 
provided : 

a, The referred to method provides for an adjustment of the contract price 
for a change in wage rates with mine employees; it is based on the following 
requirements and conditions: 

(1) The bidder must specify on the appropriate bidding form that particular 
occupational class of mine employees receiving the same wage rate that has 
a predominant effect on the cost of producing coal at the mine named by him; 
i. e., that particular occupational class of employees receiving the same wage 
rate to which on the payroll a predominant amount of money is regularly 
paid for producing coal. The class selected shall not be for supervisory or 
clerical employees. 

(2) The predominant wage rate class of employees so specified must be 

described in such a manner that it may be clearly identified in the wage agree- 
ment between the operator of the mine and the mine employees in effect on 
the date of opening of bids. 
You stated in your bid that the predominant occupational class of 
mine employees for use in calculating a change in the contract price 
due to change in the wage rate therefor was: “Miners, cutters, loaders, 
drillers, shot firers, and all other underground labor. All tipple, 
power house, and other outside labor exclusive of clerical force.” 

It appears there was an increase in the wage scale of mine em- 
ployees on April 1, 1937, and that thereafter you delivered 2,716.10 
net tons of coal under the contract and filed claim for $190.40, repre- 
senting the increased labor cost of production of the coal on the basis 
of the formula set forth in the contract as applied to the various 
classes of employees you named in the bid as being the “predominant 
occupational class” of mine employees receiving the same wage rate. 
The settlement of this office dated February 17, 1938, disallowed your 
claim for the reason that in filing your bid you failed to specifiy the 
predominant occupational class of mine employees as required but, 
on the contrary, listed numerous classes of mine employees. 

The special purchase conditions, quoted above, specifically and 
clearly made it a condition precedent to an adjustment of the contract 
price that the bidder specify in the bid, in such manner that it might 
be clearly identified in the wage agreement, “that particular occupa- 
tional class of mine employees receiving the same wage rate that has 
a predominant effect on the cost of producing” the coal to be 
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furnished. You failed to so specify the predominant class but instead 
named several classes of employees receiving several different wage 
rates. The contract makes no provision for an adjustment of the 
prices stipulated therein under such circumstances and, accordingly, 
no adjustment is authorized or legally may be made. 

In your letter of February 28, 1938, requesting reconsideration of 
the matter, you state it has been determined that the predominant 
occupational class of mine employees was “miners employed on a day 
or hourly rate on mechanical loading and conveyor devices.” You 
have accordingly revised your claim to a total of $202 by applying 
the contract formula to the increase as to this class of employees. 
The contract authorizes an increase in the price of coal only on the 
basis of an increase in the wage rate of a predominant class pre- 
viously specified in the bid. You failed to specify in the bid the par- 
ticular predominant class and, accordingly, an adjustment of the 
contract price may not now be made, inasmuch as the contract does 
not authorize—after a change in the wage rates at the mine—the 
selection of a predominant class, or proof as to what the predominant 
class was. 

Accordingly, the settlement of February 17, 1938, must be, and is 
sustained. 










































(A-92813 ) 


CUSTOMS SERVICE—WRONGFUL ACTS OF EMPLOYEES—GOVERNMENT 
LIABILITY FOR PRIVATE PROPERTY LOSSES 


Where material, seized by the customs authorities for violation of the tariff 
laws for which a fine was subsequently imposed, was not sent to the public 
stores as required by the customs regulations but was allowed to remain 
on the dock by the employees of the Customs Service, at the request and 
for the apparent benefit of the claimant, and a portion was mysteriously 
lost, the claim for its value is one for damages, growing out of the wrongful 
act of the employees, which may not be allowed by the General Accounting 
Office, there being no appropriation available for the payment of such 
claims, nor reported to the Congress under the provisions of the act of 
April 10, 1928, 45 Stat. 413, as a claim containing “such elements of legal 
liability or equity” as to be deserving of its consideration. 


Decision by Acting Comptroller General Elliott, May 12, 1938: 

Roura & Forgas, Inc., New York, presented a claim in the amount 
of $1,400, as the value of 20 flasks of quicksilver said to have been lost 
or stolen while in the custody of the United States Customs Service, 
New York, N., Y. 

The claim originally was presented to the Bureau of Customs, 
Treasury Department, by attorneys for the claimant, and was trans- 
mitted to this office for direct settlement, together with the case his- 
tory, material papers and reports, and a statement, in part, as follows: 


As there appears to be no appropriation under the control of the Bureau of 
Customs from which the claim of Bailey & Muller [attorneys representing Roura 
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and Forgas, Inc.] may be paid, the claim is referred to your office under the 
provisions of the act of April 10, 1928 (U, 8. C., title 31, sec. 236), inasmuch as 
it contains such an equity as to be deserving of the consideration of 
Congress. * * * 

The facts are as follows: The 20 flasks of quicksilver involved were 
part of a shipment of 150 flasks which arrived at the port of New 
York on the S. S. Munargo of the Munson Steamship Line, on No- 
vember 12, 1936. According to a letter of September 29, 1937, from 
attorneys for the claimant, the shipment originated in Spain and was 
transshipped from Habana, Cuba. Upon arrival in New York the 
150 flasks were seized and detained by the United States Customs 
Service under section 592 of the Revenue Act of June 17, 1930, 46 
Stat. 750, for the reason, as stated in the said letter of September 29, 
that no mark as to the port or country of origin was contained 
thereon. It is reported that a conference was held at the office of the 
collector of customs at the port of New York, at which all of the 
importer’s representatives were present. At said conference the im- 
porter’s representatives objected to sending the entire shipment to 
the customs seizure room on the ground that, in the event the ship- 
ment was released, considerable expense incident to transfer of the 
flasks to the customs seizure room would be incurred by the importer. 
Therefore, with the concurrence of the customs agents;assigned to 
the investigation, it was decided to place the merchandise,on the dock 
under constant supervision of customs guards (letter of November 23, 
1937, from the Bureau of Customs, Treasury Department, to this 
office). It is stated further that customs guards and company guards 
(steamship company) were detailed to watch the quicksilver and that 
“every effort was taken by the customs and steamship company” to 
guard the shipment (report of August 19, 1937, of James J. Lynch, 
customs agent). The forfeiture incurred was mitigated by the Bu- 
reau of Customs to payment of the sum of $1,354.95 under the provi- 
sions of section 618 of the Tariff Act of 1930. When the shipment 
was released upon payment of the fine, on or about February 26, 1937, 
it was discovered that 20 flasks of quicksilver were missing, “appar- 
ently stolen.” 

From the foregoing statement of facts it is plain that the quick- 
silver was seized in the first instance as the result of a violation of 
the tariff laws of the United States for which a fine was ultimately 
imposed ; that it was at the request and for the apparent benefit of the 
claimant that the shipment was held on the wharf instead of being 
sent to the customs seizure room; that it was protected by guards of 
the Customs Service and the steamship company; and that the sole 
ground for the claim here presented is that 20 flasks were found to 
be missing, apparently having been stolen in the interim presumably 
being the criminal act of a person or persons unknown. 
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Customs regulations, 1931, approved by the Secretary of the Treas- 
ury on January 6, 1932, were “published for the instruction and guid- 
ance of all officers and employees of the customs,” and provided that 
“these regulations are to be strictly observed and followed by all 
customs officers and employees unless compliance therewith be ex- 
pressly waived in writing.” (See “Order of Publication,” p. m1.) 
Article 1103 (b) of said regulations provides: 


Seizing officers are required to send at once to the public stores all goods 
seized by them for violation of law. * * * 

The regulations issued by the Secretary of the Treasury were bind- 
ing upon all officers and employees of the Customs Service and pre- 
scribed the limits of their authority. Panama Refining Co. v. Ryan, 
293 U. S. 388. It would appear obvious that in failing to send the 
seized goods at once to the public stores, as required by the regula- 
tions, in acceding to the request of the importer that the prescribed 
procedure be not followed, and in permitting the seized goods to re- 
main on the dock—whether guarded or unguarded—the employees of 
the Customs Service were guilty of a direct and concrete violation 
of applicable and binding regulations in which violation the claimant 
concurred and participated. 

It is a principle of law recognized and applied in numerous deci- 
sions of the courts that the United States cannot be held liable for the 
nonfeasance, misfeasance, or negligence of its officers, employees, and 
agents. German Bank of Memphis v. United States, 148 U. 8, 573. 
The case of Robertson v. Sichel, 127 U. 8. 507, appears peculiarly in 
point, In that case, a trunk seized and held for appraisement by the 
customs authorities at the port of New York was not sent to the public 
stores as required by regulation, but was left on the dock, where it 
was destroyed by fire. In an action seeking to hold the collector of the 
port liable for the negligence of the subordinate inspector responsible 
for failure to send the trunk to the public stores, the Supreme Court 
comprehensively stated the rule that the Government is not responsible 
for “the misfeasances, or wrongs, or negligences, or omissions of duty 
of the subordinate officers or agents employed in the public service” 
and held the same rule applicable to “the head of a department or 
other superior functionary.” 

There is no evidence in the instant record of any negligence on 
the part of employees of the Customs Service other than their failure 
to send the seized quicksilver to the public stores, as the regulations 
required. That is to say, there is no evidence that the customs guards 
or other employees were guilty of any negligence in guarding the 
quicksilver while under their protection on the wharf in New York. 
On the contrary, it is reported “it appears that the delivery clerk 
could not account for the disappearance of the flasks as they were 
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under constant supervision. The customs agent states that every effort 
was taken by the customs and the steamship company to guard the 
above shipment and that there was no way of ascertaining how the 
20 flasks disappeared” (letter of November 23, 1937, cited above). 
It may be added that even if it were shown that there was negligence 
on the part of the guards and that the loss or theft was attributable 
thereto, the fact would not entail any responsibility or legal liability 
on the United States under the well-established principles. of law 
cited above, 

But the fact that the shipment was allowed to remain on the wharf 
over a substantial period of time, notwithstanding the customs regu- 
Jations required the seizing officers to send at once to the public stores 
all goods seized by them for violation of law, affords conclusive evi- 
dence of positive violation of duty by the responsible employees of the 
Customs Service. In such violation said employees, as a matter of 
course, acted beyond the scope of their authority and the claim here 
presented is one for damages growing out of the wrongful act of the 
employees, and arises from tort rather than from contract. In the 
absence of express statutory authority, the accounting officers of the 
Government are not authorized to entertain claims against the United 
States growing out of the wrongful acts of its officers, agents, or em- 
ployees; and there is no appropriation available for the payment of 
such claims. Hence, the instant claim may not be allowed by this 
office. 

Moreover, since there is shown to be no legal liability upon the 
United States under existing law in any event in the instant case, and 
the Government derived no benefit from the lost quicksilver, the claim 
does not, in my judgment, contain “such elements of legal liability or 
equity as to be deserving of the consideration of the Congress” as 
administratively suggested, and therefore is not one proper for report- 
ing to the Congress by this office under the provisions of the act of 
April 10, 1928, 45 Stat. 4138. See A-89219, October 20, 1937. 


(A-93758) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION LOANS— 
INTEREST—CLAIM FOR REFUND 


Where remittance by a veteran, in connection with a loan on his adjusted service 
certificate, was made prior to the date of the Adjusted Compensation Payment 
Act, 1936, and subsequent to September 30, 1931, and was credited to unpaid 
interest for periods before and after September 30, 1931, before application 
of the balance to the principal of the outstanding loan, in accordance with 
administrative regulations then current, the interest on the loan for the 
period subsequent to September 30, 1931, must be regarded as having been 
paid prior to the date of the said act, and as the act does not authorize the 
refund of interest on a loan covering a period after September 30, 1931, 
which was paid prior to the date of the act, the administrative disallowing 
of the veteran’s claim therefore was correct. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
May 12, 1938: 


Your letter of March 25, 1938, is as follows: 


There is transmitted herewith a letter dated January 24, 1938, from Edward G. 
Mangold, A~1348141, for consideration of his claim for refund of interest amount- 
ing to $78.50, to which he feels that he is entitled in connection with final 
settlement of his adjusted service certificate. 

The veteran was issued adjusted service certificate No. 262046, in the face 
amount of $1,013.00, on the security of which a loan of $500.00 was granted by 
the Cleveland, Ohio, office of this Administration on August 29, 1931. The vet- 
eran repaid $500.00 by check dated June 8, 1935, stating in his accompanying 
communication that “enclosed check for $500.00 is to pay loan on policy in full. 
Please send me a statement of this account.” Interest at the legal rate from 
August 29, 1931, to June 29, 1935, the monthly anniversary date of the loan, 
amounted to $75.44. The remittance was credited, in accordance with Adminis- 
tration regulations, first to interest and the remainder to principal, leaving an 
indebtedness of $75.44. The face of the receipt forwarded to the veteran bears 
the notation “Payment in part” and on the reverse of the receipt the following 
statement appears: “Balance due $75.44 plus interest from 6-29-35.” An addi- 
tional loan of $430.62 was granted on January 25, 1936, making a total indebted- 
ness of $506.06 as of that date. 

As stated above, the veteran forwarded the repayment in question, and re- 
quested a statement of his account, without making specific reference to crediting 
the remittance to principal only. Also, in issuing the receipt, it was specifically 
stated thereon that the payment did not satisfy the whole lien against the cer- 
tificate, but was only “payment in part.” 

The veteran filed an application on February 8, 1936, for settlement of the 
certificate under the Adjusted Compensation Payment Act, 1936, and the total 
amount of his indebtedness, $506.06, was deducted from $1,013.00, the face 
amount of the certificate, leaving a balance of $506.94 due him in final settle- 
ment, which amount was certified by the Veterans’ Administration, Cleveland, 
Ohio, to the Treasury fiscal office on June 15, 1936, under administrative 81251, 
Voucher No. 813. 

No complaint was received from the veteran relative to the application of his 
remittance until certification was made to him under the provisions of the Ad- 
justed Compensation Payment Act, 1936, at which time he protested that the 
amount of settlement was incorrect and made claim for a refund of $73.50, 
stating that his repayment of $500.00 should have been credited to principal only. 
The Veterans’ Administration, Cleveland, Ohio, disapproved the claim and fur- 
nished the veteran with a detailed statement of his. account and the reason for 
denial of the refund. This decision was upheld by the Veterans’ Administration, 
Washington, D. C., and the veteran so advised. 

There is quoted below in part, Veterans’ Administration service letter dated 
February 27, 1936, governing the crediting of partial payments made on loans 
secured by adjusted service certificates : 

“In order to determine the amount to be deducted from the face value of an 
adjusted service certificate, there will be ascertained the amount of all indebted- 
ness thereunder as, of, and including September 30, 1931, the principal sum as 
hereinafter explained to be shown separately from the interest as below defined. 
To the amount of the indebtedness, including interest outstanding September 30, 
1931, will be added the principal sum of any amounts actually paid out as loans 
after September 30, 1981. Unless specific direction was given by the remitter at 
the time of making a remittance regarding the application to be made of the 
amount remitted, any amounts repaid will be considered as applying, first, to 
interest in the chronological order in which it was earned, whether before or 
after October 1, 1931, and thereafter to principal; however, any amount in excess 
of the total interest earned up to the date or receipt of such payment shall be 
applied as a payment to reduce the principal as of such date. For the purpose 
of these computations it will not be considered that interest added to the princi- 
pal shall become a new principal, except for the purpose of computing the in- 
terest on the interest, but the principal which will be used for these determinations 
will be only the actual payments made as loans, and interest will be considered 
separately and will not be converted into a part of a principal. Remittances for 
application in accordance herewith to interest accrued subsequent to September 
80, 1981, will not be refunded or otherwise credited to the veteran. Loans com- 


81276™—38——61 





936 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


‘ 


pletely repaid and liquidated, without regard to the date of liquidation, will not 
be for consideration in making calculations of this type.” 

In this connection, reference is made to decision A-71030 of the former Comp- 
troller General dated February 20, 1936, page 1, paragraph 2. 

As the veteran has refused to accept the decision made by the Veterans’ 
Administration disapproving his claim, the matter is referred to you with the 
request for a decision as to whether or not any additional amount is due the 
veteran. 


Letter from claimant to the Veterans’ Administration, dated 
January 24, 1938, is as follows: 


I wish to make a formal appeal from the decision rendered on my claim of 
April 5, 1937, by the Director of Finance, Veterans’ Administration, and request 
a ruling from your Board before witness. 

My claim refers to adjusted service payments denied me—File DBB-D- 
A1348141. My claim covers a balance due me of $73.50 which was withheld 
from me at the time my adjusted compensation was paid, and which sum 
represents interest on a loan of $500 made August 29, 1931—the principal of 
which was repaid in full on or about June 8, 1935. 

The law as passed by Congress, Public, No. 24, 74th Congress, states that no 
interest shall be charged on outstanding loans after September 30, 1931. Had 
the Cleveland office of the Veterans’ Administration applied the $500 as per 
my definite instructions on the principal, the interest as of that date would 
have been $75.44, of which $1.94 would have covered the interest for the 
period from August 29, 1931, to September 30, 1931, leaving a balance of $73.50. 

The Cleveland office made another error in that when I requested on June 8, 
1935, they send me a statement of my account, they merely typed on the back 
of the field service receipt that there was a balance of $75.44 plus interest from 
6/29/35. I am attaching herewith copies of all the correspondence and photo- 
stats of the field service receipts. 

I feel that my claims are just and fair and should be allowed. To my 
knowledge your Honorable Board has never rendered a decision in a similar 
ease, and I request a review in front of witness and further request that you 
communicate with the office of Congressman Dow W. Harter and advise him 
as to the date on which this matter will come up for review. 


The action of the Veterans’ Administration in crediting the partial 
remittance of $500 in June 1935, subsequent to September 30, 1931, 
and prior to January 27, 1936, date of the Adjusted Compensation 
Payment Act, first to unpaid interest for periods both before and 
after September 30, 1931, and the balance to the principal of the 
outstanding loan, was in accordance with administrative regulations 
then current which have the force and effect of law. There is 
nothing in the original World War Adjusted Compensation Act or 
any of its amendments precluding such an administrative regula- 
tion. Hence, the interest on the loan of $500 made August 29, 1931, 
for the period subsequent to September 30, 1931, must be regarded as 
having been paid prior to January 27, 1936, the date of the Adjusted 
Compensation Payment Act, 1936. No provision of that statute may 
be regarded as having abrogated the administrative regulations law- 
fully adopted prior thereto requiring the crediting of a partial 
remittance on a loan first to unpaid interest and there is nothing in 
the statute authorizing refund of interest on a loan covering a period 
after September 30, 1931, which was paid prior to the date of the act. 
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Accordingly, it is the view of this office that the administrative 
action of the Veterans’ Administration disallowing the claim of the 
veteran was correct. 


(A-94310) 


CONTRACTS INVOLVING EMPLOYMENT OF LABORERS OR ME- 
CHANICS—INCLUSION OF 8-HOUR LAW PROVISIONS 


The provisions of the 8-hour law, act of June 19, 1912, 37 Stat. 137, are manda- 
tory and require that every public contract which may require or involve 
employment of laborers or mechanics shall contain the 8-hour labor provi- 
sion, with correlative penalty for its violation, in all cases not expressly 
excepted, and as the law does not limit its application to any minimum 
amounts so long as such contracts “may require or involve the employment 
of laborers or mechanics,” its provisions are for application whether the 
contracts be large or small, formal or informal. 


mae py caetoni General Elliott to the Secretary of Agriculture, May 12, 
1938: 


There has been brought to my attention contract Als~16323, Decem- 
ber 23, 1937, U. S. D. A. No. 985, with the Sanitary Floors Corpora- 
tion, Washington, D. C. 

The contract, on United States Standard Form No. 33 (short fo 
contract) consisting of invitation dated November 26, 1937, bid dated 
December 15, and acceptance of December 23, 1937, was for furnishing 
and installing approximately 3,300 square feet of heavy duty asphalt 
tile flooring in the main laboratory, Zoological Division, Bureau of 
Animal Industry, National Agricultural Research Center, Beltsville, 
Md., for the contract price of $739, and the contractor executed bond 
in the full amount of the contract price with the American Surety 
Co. of New York as surety. Notice to proceed with the work, received 
by the contractor March 5, 1938, required the work of furnishing and 
installation to be completed within 10 calendar days from that date. 

The contract included the following provision: 


The contractor and subcontractor will be bound by the attached regulations 
of the Secretary of the Treasury and the Secretary of the Interior relative to 
wages. 


However, the contract forwarded to this office does not have attached 
any regulations of the Secretary of the Treasury and the Secretary 
of the Interior relative to wages, and there is no showing what wage 
regulations bound the contractor. 

The contract contained no stipulation for compliance by the con- 
tractor with the act of June 19, 1912, 37 Stat. 187, which provides in 
pertinent substance that every contract entered into to which the 
United States is a party, and every such contract made for or on 
behalf of the United States—subject to certain exceptions stated in 
the statute, which are not here involved— 


* * * which may require or involve the employment of laborers or me- 
chanics shall contain a provision that no laborer or mechanic doing any part 
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of the work contemplated by the contract, in the employ of the contractor or 
any subcontractor contracting for any part of said work contemplated, shall 
be required or permitted to work more than eight hours in any one calendar 
day upon such work; and every such contract shall stipulate a penalty for each 
violation of such provision in such contract of five dollars for each laborer or 
mechanic for every calendar day in which he shall be _reauired or permitted 
to labor more than eight hours upon said work; * * *. 


In reply to office letter of March 24, 1938, requesting explanation 
as to why the provisions required by the above-quoted statute were 
not made part of the subject contract, there was received from the 
Chief, Division of Purchase, Sales, and Traffic, Department of Agri- 
culture, a letter of April 5, 1938, as follows: 


Receipt is acknowledged of your letter (A-JS-CE) dated March 24, 1938, 
with reference to the noninclusion of the requirements of the eight-hour law 
of June 19, 1912, in contract Als—16323, dated December 23, 1937, U. S. D. A. 
985, with the Sanitary Floors Corporation, Washington, D. C., for the furnishing 
and installing of approximately 3,300 square feet of heavy duty asphalt tile 
flooring in a laboratory building of the Department at Beltsville, Maryland, 
in the amount of $739.00 

This procurement was advertised for on U. 8. Standard Form 33 (revised), 
which short form of bid and acceptance is generally used by the Department 
in advertising for small construction jobs and small jobs of mixed construction 
and supply like the case under consideration. The authority for the use of 
preposal and acceptance without the execution of a more formal contract and 
bond for such minor repairs, etc., to public works or public buildings, not in 
excess of $500.00, was granted this Department by Comp. Gen. Dec. (A-11774) 
dated November 23, 1925. By Comp. Gen. Dec. A-41453, dated March 25, 1932, 
the Comptroller General stated that “no objection will be made at this time 
to increasing to $1,000 from $500, stated in 5 Comp. Gen. 376, the amount of 
informal contracts for minor construction work, repairs, etc., which informal 
contracts do not require performance bonds.” 

Since the enactment of Public, No. 403, 74th Congress, approved August 30, 
1935, requiring predetermination of wages for mechanics and laborers on con- 
tracts for the construction, alteration, and/or repair of public buildings or 
public work in excess of $2,000, the regulations of the Department have been 
changed as follows: 

“A formal contract shall be required for the erection or repair of any building, 
or addition thereto, whenever the amount involved is in excess of $2,000, and 
the work is to be performed by a contractor. It shall be discretionary with 
each bureau whether this regulation shall apply with respect to amounts of 
$2,000 or less, where a less formal agreement only is required.” 

As aforesaid, the Department has many small repair and construction jobs, 
also installations of equipment involving labor, and has generally used standard 
Form 83 (revised), where the amount of the contract is not in excess of $2,000, 
without carrying into the specifications the eight-hour law as set forth in article 
11t of standard Form 23, revised (construction contract). If, however, your 
office is of the opinion that the provisions of the eight-hour law are for appli- 
eation in such cases, and you so advise, the Department’s procedure in the 
premises will be immediately amended to conform to your finding. 


The decision of November 23, 1925, 5 Comp. Gen. 376, cited in the 
letter, supra, had particular reference to the amendment of paragraph 
73 of the Fiscal Regulations of the Department of Agriculture which, 
as it then stood, required that a formal contract and bond be executed 
for all construction work for which bids were accepted, irrespective 
of the amount involved. The then Secretary of Agriculture was 
informed .that in view of certain difficulties encountered, this office 
would not object to the amendment of paragraph 73, Fiscal Regula- 
tions, to provide for acceptance of bids on construction or repair 
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work of $500, or less, without execution of a formal contract or re- 
quirement of performance bond, the proposal and acceptance—in- 
formal contract—to form the agreement in the absence of the formal 
instrument theretofore required in all instances. The decision 
A-41453, dated March 25, 1932, merely extended the application of 
the previous decision to amounts not in excess of $1,000, without other 
effect on said decision. 

The decisions of this office stated in the Department’s letter of 
April 5, 1938, merely held that, for reasons considered as justifying 
such procedure, informal contracts without bond—now United States 
Standard Form No. 33—as distinguished from formal contracts— 
now Standard Form No. 23—Construction contract—with bond might 
be resorted to in cases involving less than $1,000. Those decisions 
had no reference to the requirements of the act of June 19, 1912, here 
for consideration, and nothing in said decisions properly could be 
interpreted as countenancing any disregard of the requirements of 
said act. The provisions of the act of June 19, 1912, referred to as 
the 8-hour law, are mandatory and require that every public contract 
which may require or involve employment of laborers or mechanics 
shall contain the 8-hour labor provision with correlative penalty for 
its violation, in all cases not expressly accepted in the statute itself. 
See also the act of March 4, 1917, 39 Stat. 1192, providing that the 
President, in case of national emergency, is authorized to suspend 
provisions of law “prohibiting more than 8 hours labor in any 1 day 
of persons engaged upon work covered by contracts with the United 
States,” provided the wages of such persons shall be computed on a 
basic day rate of 8 hours’ work, with overtime rates to be paid for at 
not less than time and one-half time for all hours’ work in excess 
of 8 hours. So far as is known to this office, the latter act constitutes 
the only exception to the requirements of the 8-hour law. The 8-hour 
law does not limit its application to contracts involved to any mini- 
mum amounts so long as such contracts “may require or involve the 
employment of laborers or mechanics,” and it would appear to be 
unquestionably applicable to such contracts whether large or small, 
formal or informal. 

The instant contract obligated the contractor to furnish and install 
approximately 3,300 square feet of heavy duty asphalt tile flooring 
within a period of 10 days, and doubtless did require the employ- 
ment of laborers to complete the work within the contract time. 
Therefore, the act of June 19, 1912, was applicable and the contract 
should have included a provision requiring its observance. In view 
of the plain mandate of the statute, there appears no legal authority 
for any officer or agency of the Government to enter into a contract 
falling within its provisions without requiring compliance with its 
terms, 
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It follows that the administrative practice outlined in the last 
paragraph of the Department’s letter is in error and should be 
corrected as suggested in the final sentence. While the subject con- 
tract and similar contracts heretofore made by your Department in- 
volving amounts of less than $1,000 will not be further questioned 
in this respect, such contracts hereafter awarded, whether formal 
or informal, should require adherence by the contractor and subcon- 
tractor(s) to the 8-hour labor provisions of the act of June 19, 1912, 
and you are so informed. 


(A-61674) 


CONTRACTS—SAMPLES—EFFECT OF FURNISHING OR FAILURE TO 
FURNISH ON CONTRACT AWARDS 


Where advertised specifications fully set forth the Government’s needs, and a 
bidder submits with his bid a requested sample of what he proposes to 
furnish, the sample is for consideration as a part of, and, if it does 
not meet the specifications, as qualifying, the bid, in which event the 
bid must be rejected accordingly, but where the sample is not submitted 
until after the bids are opened, it cannot be considered as qualifying 
the bid so as to afford grounds for its rejection, or as modifying the 
bidder's obligation upon acceptance of the bid to furnish articles strictly 
complying with the specifications, and it would usually appear in the in- 
terest of the Government to waive as an informality the failure to submit 
a sample, and by acceptance of the bid as submitted, to bind the bidder 
to strict compliance with the specifications. 16 Comp. Gen. 65, amplified. 

While, in exceptional cases where it is established that it would not be in the 

Government's interest to waive the failure of a bidder to submit a sample, 

the General Accounting Office would not be required to object to the ac- 

ceptance of a higher bid because the low bidder failed to submit the 
required sample before the bids were opened, the basic rule is the con- 
tracting officer must accept the lowest responsible bid or reject all and 
readvertise, and compliance with the requirements of section 3709, Revised 

Statutes, does not ordinarily permit the substitution of samples for 

specifications. 16 Comp. Gen. 65, amplified. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 13, 
1938: 


Letter of January 7, 1938, from Acting Secretary of the Interior 
Chapman, is as follows: 


Since the promulgation of the decision of the former Comptroller General, 
dated June 8, 1985 (A-61674), the Purchasing Officer of this Department has 
followed the instructions contained therein with reference to calling to the 
attention of bidders their failure to submit samples of the articles bid on when 
required to do so under the terms of the advertised specifications and condi- 
tions. 

To review the matter briefly, Standard Government Instructions to Bidders 
(Standard Form No. 22, par. 22) state, in connection with the submission of 
samples, that 

“When samples are required, they must be submitted by the bidder so as to 
reach the office designated prior to the hour set for the opening of bids * * *.” 

The following is quoted from the “Instructions to Bidders” on the reverse of 
Standard Form 33 (revised) : 

1. Samples of items, when required, must be furnished, free of expense, 
prior to the opening of bids, and, if not destroyed, will upon request, be returned 
at the bidder’s expense. 
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Included in the data which accompanies our invitations to bid, and which 
all prospective bidders receive whenever an advertisement is promulgated, par- 
ticularly for Indian Service requirements, are the following instructions to 
bidders (copy enclosed) : 

Read carefully Standard Form 22, par. No. 13 on late bids, and par. No. 
22 on late samples. Samples forwarded by parcel post, freight, express, in per- 
son, or by messenger, are to be delivered at the place where bids are opened prior 
to the hour stated in the advertisement for the opening of bids. 

Despite these repeated and what to us seem to be very clear instructions, 
bidders repeatedly ignore them and even where we state at the end of each 
item “Submit sample,” they are failing to do so. It is believed that your deci- 
sion quoted above has a decided influence on the bidders in this connection. 
Since prospective bidders have learned of your attitude, more and more of them 
are purposely or otherwise withholding their samples until we call for them, thus 
saving themselves the expense and trouble of preparing and forwarding samples 
until after the bids are opened and they find they are the low bidders or at 
least in a favorable position ctherwise to get the awards. Obviously this gives 
to said bidders an unfair advantage over those other bidders who believe our 
stipulations mean what they say and conform to them without exception. The 
position you take on the question of absent samples, in effect, gives to that 
class of bidders what amounts to a second opportunity to submit their offers 
by furnishing samples, when we call for them from the low bidder or bidders 
after the bids are opened, or if conditions are then unfavorable to the bidders, 
through their having the opportunity to withdraw gracefully by simply de- 
clining to furnish samples. Opportunity also is present for a certain class of 
bidders to change their offers by sending samples upon request which will meet 
the general requirement, but do not equal in quality what the bidder originally 
had in mind. 

Again, there is the question of the delay that occurs when the awarding 
officer, having before him a set of bids calling for samples, finds that the low 
bidder, meeting all the other requirements of the advertisement, has failed to 
submit samples, which necessitates his writing or wiring the said bidder for 
the particular sample. The case must then be laid aside until the bidder re- 
sponds and advises either that the sample has been forwarded, or that he will 
not furnish it. In the event of a refusal to submit samples, or if upon receipt 
of the samples they are found not to meet the requirements, the same procedure 
must then be taken with the next lowest bidder. This may not be such a 
serious matter (although that is not admitted) when the procurement involves 
but a single item, but when this procedure has to be followed in the making 
of contracts for the annual consolidated requirements of the Indian Service, in 
which thousands of items are involved and time is limited, it presents a problem 
that is really detrimental in every respect save one to the interests of the 
Federal Government. The exception is that we must consider the acceptance 
of the lowest bid as being paramount to all other phases of the matter, in- 
cluding the way it adversely affects the rights of competitive bidders and the 
question of sincerity on the part of the Government. Furthermore, we cannot 
reconcile the continued authorization of the use of the two first paragraphs 
quoted heretofore, which appear in Standard Government Forms prepared after 
months of study and discussion by representatives of the executive departments 
forming the Inter-Departmental Board of Contracts and Adjustments (in which 
at times a representative of your office participated) and which were, before 
promulgation, approved by the President for the use of all branches of the 
Federal Service, with the thought contained in your decision that these require- 
ments may be considered informalities and thereby waived. 

It has been the policy of this Department to draw up its specifications and 
conditions of bidding with the greatest possible care and thereafter insist that 
they be adhered to. We do not agree that, under an advertisement in which the 
stipulation appears that samples when called for must be received not later than 
the hour set for the opening of bids, such a requirement should be considered 
an informality. If it is not our purpose to abide by the rule that we ourselves 
lay down, the said stipulations should be eliminated from the standard forms. 
We are not permitted to deviate from these standard forms without prior au- 
thorization from the Director of Procurement, nor in this instance would we 
care to do so because we believe that the samples, which form a part of the pro- 
posal just as definitely as does the price, should be in the possession of the 
Government when the bids are opened. Failure on the part of the Government 
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to carry out this requirement when it appears in an advertisement, has the 
effect, in our opinion, of depriving the rightful bidder of his contract. Further- 
more, if we treat the provisions referred to as informalities and give some bidders 
the privilege of submitting their samples contrary thereto, we most certainly 
cannot conform to the principle enunciated in the Comptroller General’s De- 
cision of December 13, 1928 (8 Comp. Gen. 299) wherein he quoted an opinion, 
dated October 13, 1928, in which the Attorney General stated: “It is a well 
established law that a public officer given a power by statute to enter into a 
contract on behalf of the public with the best bidder has no power to grant that 
bidder any term materially advantageous to him which was not announced in 
the advertisement for bids.” Again in his decision of June 17, 1929 (8 Comp. 
Gen. 649), the Comptroller General stated that “This office has held in numerous 
decisions that the contract offered the successful bidder must be the exact con- 
tract which was submitted to competition, and attention is invited to 8 Comp. 
Gen. 289, 300, wherein there was quoted an extract from an opinion dated October 
13, 1928, of the Attorney General that no administrative officer has any power to 
grant any bidder any term materially advantageous to him which was not an- 
nounced in the advertisement for bids, * * *.” 

Under all the circumstances it is respectfully urged that the decision of June 
8, 1935, be reversed and that bidders hereafter be required to submit their 
samples by the hour set for the opening of bids where the advertisement stipulates 
that that shall be done. If you are not inclined to agree with the Department 
in this thought it is recommended that latitude be given to bidders in con- 
nection with the submission of samples similar to that given them in Par. 13 
of Government Standard Form No. 22 in connection with the submission of bids. 
This would require that samples not received by the hour of opening must have 
been dispatched by the bidder by freight, express, or parcel post in ample time 
under ordinary circumstances to have reached the appointed place by that hour. 
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Substantially the same argument as to bidders taking some undue 
advantage of waiving the requirement that samples be furnished be- 
fore the opening of bids was presented and considered in my decision 
of July 25, 1936, 16 Comp. Gen. 65, to the Secretary of the Treasury, 
concerning the award of Procurement Division supply contracts. It 
was said in that decision: . 


The specifications made a part of the advertisement for bids and sent prospec- 
tive bidders are controlling and not the literature, drawings, illustrations, or 
samples that a particular bidder sees fit to submit with his bid. If the speci- 
fications do not set forth the needs, and bidders are required to furnish speci- 
fications of what they propose to furnish, there is no competition on an equal 
basis and on common ground as contemplated by the provisions of section 3709, 
Revised Statutes. Hence, any advertisement that leaves to the bidder to de- 
termine what is to be furnished is not in accordance with the requirements of 
the said statute. The request for bids in this case called for the furnishing of 
binders of different dimensions and in accordance with the advertised specifica- 
tions. The binders to be delivered were to be in accordance with the specifi- 
cations and it was proper, if deemed necessary in the interests of the United 
States, to require bidders to submit samples, but as pointed out in the decision 
of April 20, 1936, the decisions of this office have been to the effect that it is in- 
cumbent upon the purchasing and contracting officers charged with the duty and 
responsibility of making such purchases to protect the interests of the United 
States, and this is not done when a low bid is rejected, because of failure to 
furnish something that was required—samples in this case—but which does 
not affect in any way the price, quality, etc., of the articles tobe furnished. * * * 
~ ~ * - - 

If there should arise at any time a case in which it appears a bidder is at- 
tempting to obtain some undue advantage from its failure to submit a sample, 
as suggested in the above-quoted letter, this office would be pleased to have you 
advise in detail the facts with respect thereto in order that proper action may 
be taken to protect the interests of the United States. However, there appears 
no basis for changing in any respect the rule set forth in the decision of April 20, 
1936, to the effect that the contracting officer before making award should give 
net an opportunity to comply with the requirement that a sample be 

wu a 
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This was not intended to sanction any practice whereby bidders 
might, in effect, vary their proposals by submitting samples after 
the bids are opened, or whereby they might, in effect, withdraw 
their bids or render them nugatory after opening by refusing to 
submit samples or by submitting late samples not complying with 
the advertised specifications. It is fundamental, of course, that com- 
petitive bids for Government contracts may not be changed, or with- 
drawn without forfeiture of bid security, after the bids are opened. 
17 Comp. Gen. 554, and authorities cited. Where the advertised 
specifications fully set forth, as they should, the requirements of 
the Government, the submission of samples with bids is as much, if 
not more, for the protection of the bidder as of the Government. 
If a bidder submits with his bid a requested sample of what he pro- 
poses to furnish as meeting the advertised specifications, the sample 
is for consideration with, and as a part of, the proposal, and if 
the sample is found to meet the specifications, nothing is left to 
chance or subsequent interpretation, and he knows exactly what must 
be furnished if awarded the contract. On the other hand, if, 
through oversight, misinterpretation of the specifications, or other- 
wise, the sample submitted with the bid does not meet the specifi- 
cations, the bid, although offering in terms to deliver articles meeting 
the specifications, must be taken as qualified by the sample submitted, 
and is required to be rejected accordingly, 17 Comp. Gen. 554, thus 
saving the bidder the possibility of a contract to furnish articles 
not actually intended by him. 

Where, however, the bidder does not submit his sample before 
the bids are opened, it cannot be considered a part of, or as qualify- 
ing, the bid. Consequently, if the advertised specifications, as they 
should, fully set forth the requirements of the Government, and a 
bidder without submitting a requested sample with his bid, never- 
theless proposes to meet the said specifications and is otherwise en- 
titled to the award, it would usually appear in the interest of the 
Government to waive as an informality the failure to submit a 
sample and, by an acceptance of the proposal as submitted, to bind 
such bidder to strict compliance with the specifications. While it 
would appear proper in such cases, after the bids are opened, and 
either before or after award, to call on the low bidder for a sample 
to determine whether the specifications are fully understood, and 
so that he may be advised of any deficiencies before deliveries are 
begun, it should be distinctly understood that the submission of a 
sample after the bids are opened cannot be taken as qualifying the 
bid so as to afford grounds for its rejection, or as modifying his 
obligation, upon acceptance of the bid, to furnish articles strictly 
complying with the specifications, irrespective of any deficiencies 
in the sample. See A-93476, April 30, 1938, 17 Comp. Gen. 877. 
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That is to say, if a bidder fails to submit his sample before the bids 
are opened, the bid must stand by itself, and no action by the parties 
thereafter with respect to the sample may legally be viewed as alter- 
ing such bid, or as affecting the contractual obligation, upon ac- 
ceptance of the bid, to deliver materials strictly in accordance with 
the specifications. Under such circumstances it is not apparent how 
bidders might obtain any undue advantage by not submitting re- 
quested samples before the bids are opened. On the contrary, such 
failure would appear generally to be disadvantageous to their own 
interests, particularly if there should be any doubt or mistake on 
the part of such bidders as to what they would be required to furnish 
under the advertised specifications. 

It may be that in exceptional cases where, due to the intricacy, 
novelty, etc., of the article to be purchased, the specifications cannot 
be stated with sufficient certainty to warrant the acceptance of a 
bid without the prior submission of a sample to show exactly what 
the bidder proposes to furnish, or in other cases, due to the partic- 
ular needs of the Government, it would not be to the interest of the 
Government to waive the failure to submit a sample, and in such 
cases, where such circumstances are established, this office would not 
be required to object to the acceptance of a higher bid because the 
low bidder failed to submit the required sample before the bids were 
opened. But the basic rule, of course, is that stated in Scott v. United 
States, 44 Ct. Cls. 524, 527, that in the matter of advertising for the 
letting of contracts in behalf of the United States, the agents of the 
Government “must accept the lowest or highest responsible bid, or 
reject all and readvertise.” See, also, in this connection, decision of 
March 29, 1938, 17 Comp. Gen. 789, where it was held, quoting the 
synopsis : 


The provisions of section 8709, Revised Statutes, require that purchases be 
made after free and open competition based upon advertised specifications 
which set forth clearly and accurately the minimum needs of the Government 
for the purposes to be served and admitting all bidders to competition upon 
an equal footing in the light of such definite specifications, and merely 
inviting bidders to display their wares, leaving administrative officers free to 
“shop around” among the offerings and select that which is administratively 
considered preferable without regard to comparative prices or the actual needs 
of the Government is not a compliance with the requirements of the statute. 

That is to say, compliance with the requirements of section 3709, 
Revised Statutes, does not ordinarily permit the substitution of 
samples for specifications, and it follows that where needed articles 
have been or may be adequately covered by specifications, appropria- 
tions may not legally be obligated by the acceptance of other than 
the low bid on the ground that the low bidder, though proposing 
to furnish articles strictly meeting the advertised specifications, failed 
to submit samples of such articles before the bids were opened. 
You are advised accordingly. 
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(A-92377), (A-89958) 


ADVERTISING—BIDS—REJECTION—FAILURE TO COMPLY WITH MILK 
REGULATIONS OF DEPARTMENT OF AGRICULTURE 


Order No. 4, issued by ‘ie Secretary of Agriculture to regulate the handling of 
milk in the Boston area may be accepted as a part of the public law of 
the land while there is in effect decision of November 19, 1937, in the 
United States District Court for the District of Massachusetts, United 
States v. Whiting Milk Co., granting preliminary injunctions restraining 
specified milk distributors from further violating said order, and, in the 
absence of decisions to the contrary by courts of superior jurisdiction, 
where invitations for bids advise bidders that compliance with the said 
order will be made a condition of the bidding and of any contract awarded 
thereunder, low bids submitted by bidders not in compliance therewith may 
be rejected. 


Acting Comptroller General Elliott to the Secretary of War, May 13, 1938: 
There was received your letter of March 2, 1938, as follows: 


Reference is made to two letters from the General Accounting Office, Audit 
Division, both addressed to the purchasing and contracting officer, Boston 
quartermaster depot, one being dated December 23, 1937 (file A-LHK-CE), 
and the other dated January 6, 1938 (file A-VJC-CE). In these two letters 
reference is made to your decision of October 29, 1937 (A-89958), addressed 
to The Quartermaster, Headquarters U. 8S. Marine Corps, and the action of 
the contracting officer, Boston quartermaster depot, in rejecting the bids sub- 
mitted by H. P. Hood & Sons, Inc., Charlestown, Massachusetts, is questioned. 

In brief review of the facts involved you are informed that the invitations 
for bids, viz: 155-38-57, 155-38-68, and 155-38-80, contained, in addition to 
other provisions not here germane, a provision reading as follows: 

“Contract provision for compliance with A. A. A—If on the date of the 
opening of this bid, there is in effect a marketing agreement, license, and/or 
order approved, executed, and/or issued by the Secretary of Agriculture, under 
the provisions of the Agricultural Adjustment Act, as amended, pertaining 
to milk and its products, and applicable to any of the commodities to be fur- 
nished under this contract, the contractor shall comply with all provisions 
of such marketing agreement, license, and/or order, or any amendment thereof, 
without regard to whether the contractor is himself a party to the said market- 
ing agreement and/or license. 

“The contractor shall not accept from a subcontractor or supplier in the 
performance of this contract any of the commodities to be furnished under 
this contract unless the subcontractor or supplier has filed with the contractor 
a certificate of compliance in form as required by the contracting officer, or, 
if the Secretary of Agriculture has determined that such subcontractor or 
supplier is failing in the compliance to which he has certified and the contrac- 
tor has been notified in writing by the contracting officer. If the contractor 
violates or fails to comply with any of the foregoing requirements, the Gov- 
ernment may, by written notice to the contractor, terminate the contractor’s 
right to proceed with the deliveries under this contract and purchase in the 
open market or otherwise procure the undelivered portion of the commodity 
or commodities to be furnished, and the contractor and his surety shall be 
liable to the Government for any excess cost occasioned the Government 
thereby: Provided, That the determination of the Secretary of Agriculture as 
to the failure of compliance by the contractor or subcontractor shall be final 
and conclusive upon the parties hereto.” 


The inclusion of such a provision in all invitations for bids was directed by 
Procurement Circular No. 10, published by the War Department and the phrase- 
ology is in accord with that prescribed by the Director of Procurement, Treas- 
ury Department, in collaboration with officials of the Agricultural Adjustment 
Administration. Such a requirement in invitations for bids is no more than 
a requirement that the bidder shall comply with laws controlling industries 
and the individual members thereof. See 15 Comp. Gen. 201. 
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The low bidder in response to each of the above invitations for bids was 
H. P. Hood & Sons, Inc., Charlestown, Massachusetts. However, each bid 
submitted by this firm contained a qualifying statement reading as follows: 

“The bidder is complying with A. A. A. milk regulations for the Fall River 
and New Bedford markets, but owing to an injunction issued by the Superior 
Court of the State of Maine it is prohibited from complying with the A. A. A. 
milk order for Boston.” 


In each instance the quartermaster general directed that the bid of H. P. 
Hood & Sons, Inc., be rejected as not being responsive to the invitation. 

That contracting officers may not properly accept bids which are not respon- 
sive to the invitation is generally recognized and is predicated on a principle 
of law aptly stated in the following quotation from an opinion of the Attorney 
General dated October 13, 1928: 

“It is well established law that a public officer given power by statute to 
enter into a contract on behalf of the public with the best bidder, has no 
power to grant that bidder any term materially advantageous to him which was 
not announced in the advertisement for bids.” 


It has been held by your office that said office has exclusive jurisdiction and 
authority, subject to appeal to the Congress, to determine the availability of 
appropriations made in general terms for the support of the activities of the 
Government and that opinions of other legal authority are not required to be 
given application. 5 Comp. Gen. 702. However, it appears that the afore- 
quoted principle of law has been accepted by your office in holding that 
where bidders attempt to condition their bids by stipulations not contained 
in the advertised specifications, such bids should be disregarded as not 
responsive to the terms of the contract offered to all bidders in the advertised 
specifications. 13 Comp. Gen. 169. See also 15 Comp. Gen. 201; 13 id. 359; 
id. 169; and 16 id. 583. 

In the application of the aforecited authorities to the facts involved, it 
appears that the rejection of the bids in question was altogether proper. 

In further consideration of your decision of October 29, 1937, cited in the 
first paragraph, supra, reference is made to the statement made therein, which 
reads as follows: 

“Of course, H. P. Hood & Sons, Inc., is required to obey the orders of courts 
of competent jurisdiction and its low and responsive bid should not be rejected 
because the bidder is required to obey the orders of the Superior Court of 
Maine.” 

While the information at your disposal at the time of your decision of 
October 29, 1937, to the quartermaster, headquarters, U. S. Marine Corps, 
would justify the conclusion reached therein, it is believed that a review 
of the history of the Hood case since that time will throw a different light 
on the matter. Order No. 4, as amended, promulgated by the Secretary of 
Agriculture, became effective August 1, 1937. Twenty-five days from this 
date the first payment under the order was due the marketing administrator 
of the Boston area. On the twenty-fifth day following the effective date of 
the said order, supra, an eg parte injunction was granted in the Superior Court 
of Maine against H. P. Hood & Sons, Inc., restraining said firm from paying 
any money to the marketing administrator. In this proceeding the marketing 
administrator was made a party defendant, but no service was obtained. This 
suit was brought by one Alonzo P. Richards, who is not, in fact, a bona fide 
producer of milk, but does, from time to time, sell a little milk to H. P. 
Hood & Sons, Inc., and is one of twenty thousand producers supplying milk 
in the Greater Boston area. 

On the twenty-sixth day from the effective date of Order No. 4, as amended, 
H. P. Hood & Sons, Inc., filed a petition with the Secretary of Agriculture 
praying that it be exempted from the provisions of said order. A week after 
the petition was filed the Secretary of Agriculture brought suit against H. P. 
Hood & Sons, Inc., and thirty other milk distributors in the Boston marketing 
area, in the District Court of the United States for the District of Massa- 
chusetts, praying for a temporary injunction restraining these defendants from 
further violating order No. 4, as amended. 

The case was set down for a hearing on October 29, 1937, and during the 
course of the argument the Hood Company pleaded the ew parte injunction 
granted in the Maine court. The court inquired of the defendant’s counsel 
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what action had been taken to vacate the ev parte injunction, and Mr. Rugg, 
counsel for the defendant Hood company said that nothing had been done. 
Mr. Rugg was also questioned as to whether he had exhausted all his remedies 
in the Maine case, and he stated that he had not done so. 

On November 19, 1937, Judge Sweeney, United States district judge for the 
district of Massachusetts, in the face of the Maine injunction, granted the 
temporary injunction prayed for by the United States, and ordered all monies 
to be paid to the marketing administrator in complete compliance with order 
No. 4, as amended. Judge Sweeney’s order was filed within a week from the 
time the findings were made. Shortly thereafter the defendant Hood company 
took an appeal from Judge Sweeney’s temporary injunction to Judge Bingham, 
Senior Judge of the Circuit Court of Appeals for the First Circuit, and asked 
that Judge Sweeney's order be vacated on two grounds, viz: First, That the 
Federal act in question was unconstitutional, and, second, that there was an 
injunction against the appellant in the Maine court. Judge Bingham did not 
consider the State court injunction to be controlling, and ordered the monies 
to be paid partly to the marketing administrator and partly to the court, 
pending a hearing on the merits. In other words, while the question of the 
constitutionality of the act is held in abeyance pending further proceedings, 
the order of Judge Bingham of the Circuit Court of Appeals as to paying of 
monies supersedes the Maine court’s order and in effect negatives it. It is 
understood that the constitutional question will be argued before the Circuit 
Court of Appeals within the next few weeks. 

During this time the Superior Court of Maine had ordered a hearing on 
the ex parte injunction which had been granted against the Hood company. 
The Hoed company attorneys were present, and after a five minute discussion 
with the Judge, asked that the temporary injunction be continued and that 
noe hearing be held at that time. The Court continued the injunction. 

In view of the foregoing, it would appear that the application at this time 
ef your decision of October 29, 1937, would have the effect of supporting the 
order of a State court as against the order of the United States Circuit Court 
of Appeals for the First Circuit, which, of course, is a result not intended by 
you. Consequently it is requested that the questions as to the action of the 
contracting officer in rejecting the bids of H. P. Hood & Sons, Inc., raised in 
your letters referred to in the first paragraph herein, be reconsidered in the 
light of the later developments in this matter. 


The contract provision for compliance with A. A. A., quoted from 
the invitations for bids, was intended as a requirement that con- 
tractors should comply with a public law. H. P. Hood & Sons, Inc., 
the low bidder admitted noncompliance with Order No. 4, regulat- 
ing the handling of milk in the Boston area, but explained that 
such noncompliance was due to a temporary restraining order ob- 
tained by one of its customers in the Superior Court of the State 
of Maine. At the time the decision of October 29, 1937, was ren- 
dered, it appeared from the reported facts that H. P. Hood & Sons, 
inc., were being prevented from complying with Order No. 4 by 
the temporary injunction granted by the Superior Court of the 
State of Maine; that except for such injunction, the said Hood & 
Sons, Inc., had no desire to evade compliance and there was nothing 
to suggest collusion or bad faith. 

It now appears from facts stated in your letter, supra, that the 
United States has obtained preliminary injunctions against H. P. 
Hood & Sons., Inc., and thirty other milk distributors in the Boston 
marketing area, in the United States District Court for the District 
of Massachusetts, restraining them from further violating Order 
No. 4, as amended. See United States v. Whiting Milk Co., 21 F. 
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Supp. 321. In the course of proceedings, Hood & Company pleaded 
_ the injunction granted by the State court in Maine as a defense, 
but admitted nothing had been done to have it vacated. As modi- 
fied by Bingham, senior judge of the Circuit Court of Appeals for 
the First Circuit, the preliminary injunction still is in effect, the 
injunction in the State court to the contrary notwithstanding. 

It has been held that failure or refusal to comply with public law 
justifies rejection of a low bid otherwise properly for acceptance 
under the law. 15 Comp. Gen. 201. The legality of Order No. 4, 
regulating the handling of milk in the Boston area has been upheld. 
United States v. David Buttrick Co., 91 F. (2d) 66, certiorari denied, 
82 L. Ed. 103. See, also, Edwards v. United States, 91 F. (2d) 767, 
and United States v. Whittenberg, 21 F. Supp. 713. While the de- 
cision of November 19, 1937, in the United States District Court 
for the District of Massachusetts, United States v. Whiting Milk Co., 
remains in effect, and in the absence of decisions to the contrary 
by courts of superior jurisdiction, Order No. 4, may be accepted as 
a part of the public law of the land, and low bids for Government 
contracts submitted by bidders not in compliance therewith may be 
rejected where the invitation for bids advised bidders that such 
compliance would be made a condition of the bidding and of any 
contract awarded thereunder. 

In view of the facts as they now appear of record in this office, 
no further objection will be made to the action of the contracting 
officer in rejecting the bids of H. P. Hood & Sons., Inc., and award- 
ing contracts W 155-2m-7906 and W 155-2m-7986 to Shawmut 
Dairy, Inc., and Herlihy Brothers, Inc., respectively. 


(A-93712) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—LOANS— 
FORGERIES—DISBURSING OFFICER’S LIABILITY 


Where, after a loan to a veteran on a duplicate adjusted service certificate, 
another check in payment of an application for a loan on the original 
certificate under the Emergency Adjusted Compensation Act, 1931, 46 Stat. 
1429, was admittedly issued on other than the application of the veteran or 
“his promissory note” as required by section 502 of the World War Adjusted 
Compensation -Act, as amended, and investigation indicates the check was 
feceived and negotiated by the person who dealt with the Government; 
that the bank which cashed the check has been defunct for several years, 
and that there appears doubt whether recovery may be had from the 
indorsers, the voucher involved must be disallowed in the disbursing officer's 
aceounts and recovery had from him or the surety on his bond for the 
amount of the unauthorized and illegal payment. 


Acting Comptroller General Elliott to the Administrator, Veterans’ Affairs, 
May 13, 1938: 


By letter dated February 27, 1937, to the Chief Disbursing Officer, 
Treasury Department, forwarded to this office letter addressed to the 





~~ & Me eee 


Dp 


en 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 949 


Division of Disbursement by your Director of Finance, dated 
December 30, 1936, as follows: 


Adjusted Service Certificate No. 578,009 was issued to the captioned veteran 
[PRICH, Morris, A-1,194,198] in the amount of $1,254.00 on January 1, 1925. 
On July 14, 1928, the veteran submitted affidavit (Form 6920) reporting his 
original adjusted service certificate as lost or stolen, and upon submission of 
an acceptable bond of indemnity he was issued duplicate Adjusted Service Cer- 
tificate No. 3,613,075, which certificate was pledged with the Veterans’ Adminis- 
tration Office, Manila, Philippine Islands, on April 27, 1931, as security for a 
loan of $627.00. Check No. 17,463, in the sum of $627.00, dated April 27, 1931, 
symbol No. 89,876, was issued in payment thereof. 

On May 6, 1931, the veteran’s original Adjusted Service Certificate No. 
578,009 was pledged with the Veterans’ Administration, Washington, D. C., as 
an colar, and the following described check was issued in payment 
thereof : 

Check No. 1031006; date, 5/6/31; amount, $627.00; disbursing “officer, J. B. 
Schommer ; symbol, 99-220. 

The veteran made application for settlement of his adjusted service certificate 
under the Adjusted Compensation Payment Act, 1936, and under date of June 
15, 1986, certification in the amount of $615.71 was inadvertently made on the 
original adjusted service certificate instead of the duplicate certificate. 

The records indicate that the veteran was located at Manila, Philippine 
Islands, at the time the application for a loan on the original certificate was 
received from Knoxville, Iowa. The case, therefore, is being referred for 
investigation and report. 

In the event reclamation is accomplished from the endorser of check No. 
1031006, the amount so recovered should be deposited to the reclamation sus- 
pense account of the Treasurer of the United States, pending the ascertain- 
ment of all facts in connection therewith as a result of the Secret Service 
investigation. 

There are enclosed for your use photostatic copies of the veteran's applica- 
tion for adjusted compensation benefits, affidavit (Form 6920), notes (Form 
1185), covering the loans made on both the original and duplicate certificates, 
and application (Form 1701) executed by the veteran for settlement of his 
— service certificate under the Adjusted Compensation Payment Act, 


It is stated in letter dated January 11, 1937, addressed to the 
Chief, Secret Service, Treasury Department, by your Chief, Investi- 
gation Division, that upon submission of an acceptable bond of in- 
demnity, duplicate Adjusted Service Certificate No. 3613075 was 
issued and forwarded to the veteran on February 7, 1931, and that 
a loan of $627 was made on the duplicate certificate by the Veterans’ 
Administration Office, Manila, P. I., by check No. 17463, dated April 
27, 1931. On May 6, 1931, 3 months after the duplicate adjusted 
service certificate had been mailed from the. Washington, D. C., office 
of the Veterans’ Administration, the Washington office approved a 
loan on the original adjusted service certificate for $627 pursuant 
to an application executed by some person other than the veteran. 

The investigation of the circumstances surrounding the negotiation 
of check No. 1031006 dated May 6, 1931, for $627 drawn to the order 
of Morris Price under symbol No. 99-220 of J. B. Schommer, which 
check was drawn in payment of the loan made on the original ad- 
justed service certificate after the duplicate certificate had been is- 
sued, fails to disclose by whom the check was negotiated. However, 
the Mahaska County State Bank of Iowa, who cashed the check, 
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has been defunct since 1932. In view of this fact and the further 
fact that the investigation indicates that the check was received 
and negotiated by the person who dealt with the Government, there 
appears at least doubt whether recovery may be had from the 
endorsers. 

It further appears that the check No. 1031006 for $627 was drawn 
in payment of an application and promissory note submitted to 
the Veterans’ Administration for a 50-percent loan on the veteran’s 
adjusted service certificate under the Emergency Adjusted Compen- 
sation Act, 1931, 46 Stat. 1429. Under the provisions of section 502 
of the World War Adjusted Compensation Act, as amended, such 
loans are only authorized to be made pursuant to the application 
of the veteran upon the security of the veteran’s adjusted service 
certificate and his promissory note. It is admitted the loan repre- 
sented by this check was not issued pursuant to application of the 
veteran or “upon his promissory note.” Accordingly, there was 
no authority for the drawing of the said check and it constitutes 
an illegal payment from public funds. 

The voucher on which the check was issued must now be disallowed 
in the accounts of J. B. Schommer under symbol No. 99-220, and a 
recovery had in the usual manner from him or the surety on his bond 
for the amount of such unauthorized and illegal payment. 


(A-94057) 


DISTRICT OF COLUMBIA—TEACHERS IN PUBLIC SCHOOLS—REAP- 
POINTMENT AND RETIREMENT CREDIT FOR PREVIOUS SERVICE 


As section 9 of the act of June 11, 1926, 44 Stat. 729, clearly and definitely denies 
credit for previous service in any case of reinstatement as a teacher of the 
public schools of the District of Columbia where the teacher has been sep- 
arated from teaching service in any public school system for more than 5 
years, a reappointee who was separated prior to the date of the act and was 
not employed as a teacher in any public school system until reappointed 19 
years thereafter, although after a period of approximately 8 years she was 
engaged in teaching in Federal and State institutions until a few months 
before her reappointment, may not purchase and secure longevity credit 
toward retirement for the service previously rendered as a District of 
Columbia public school teacher. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, May 13, 1938: 


Your letter of April 8, 1938, is as follows: 


The Commissioners desire to submit for your early consideration and advice 
the following: 

Section 9 of the act of June 11, 1926 (44 Stat. 729), provides in part: 

“No teacher who shall withdraw the amount of his deductions under this 
section shall, after reinstatement, be entitled to credit for previous service unless 
he shall deposit in the fund the amount so withdrawn by him: Provided, That 
the amount required to be so deposited may be paid by the teacher, if he so 
elects, in any number of monthly installments, not exceeding one hundred, with 
interest at 4 per centum, compounded annually but no credit for previous service 
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shall be given in any case of reinstatement where the teacher has been separated 
from teaching service in any public school system for more than five years.” 

The records indicate that Catherine Boyle Jones was employed as an elementary 
teacher in the public schools of the District of Columbia for the period March 
20, 1905, to August 31, 1918; that under date of February 1, 1927, she was engaged 
as a teacher in a Federal institution in West Virginia, where she served until 
September 1, 1928, and that on September 1, 1931, she was engaged as a teacher 
in the State Training School for Girls at Hudson, New York, which service con- 
tinued to July 31, 1937. Following this she was reappointed to the public schools 
of the District of Columbia as an annual substitute at $1,400 on September 1, 1937, 
which position she now holds. 

In view of the fact that the act, supra, provides that no credit for previous 
service shall be given in any case of reinstatement where the teacher has been 
separated from teaching service in any public school system for more than five 
years, it is requested that you advise the Commissioners whether she may pur- 
ea receive retirement credit for the period March 20, 1905, to August 
81, 1918. a 


The statute clearly and definitely denies credit for previous service 
in any case of reinstatement as a teacher of the public schools of the 
District of Columbia where the teacher has been separated from teach- 
ing service in any public-school system for more than 5 years. It is 
apparently intended that a reentry or reinstatement into teaching 
service after a separation of more than 5 years is to be regarded as an 
original appointment for retirement purposes. Not only was Cath- 
erine Boyle Jones not employed as a teacher in any public-school system 
between August 31, 1918, and September 1, 1937 (a period of 19 years), 
but she was not engaged in teaching service in any school between 
August 31, 1918, and February 1, 1927 (a period of over 8 years). 


Therefore, she may not purchase and secure longevity credit toward 
retirement for the period from March 20, 1905, to August 31, 1918. 


(A-94111) 


CONTRACTS—INCREASED COSTS—WAGES—COAL CONTRACTS—BID- 
DER’S DESIGNATION OF SEVERAL CLASSES OF EMPLOYEES INSTEAD 
OF PREDOMINANT OCCUPATIONAL CLASS, AND CLAIMS SETTLE- 
MENT PROCEDURE 


Where coal purchase conditions and contract provided for a percentage contract 
price adjustment in case of wage changes after the opening of bids, based 
on the predominant occupational class of labor receiving the same wage rate 
specified by the contractor, and the contractor’s bid nevertheless specified 
several classes of employees receiving several different wage rates, there is 
no proper basis for adjustment of the contract price. 

Claims for adjustment in the price of coal by reason of increase in wage rates 
under contracts providing for a percentage adjustment in case of wage 
changes after the opening of bids, based on the predominant occupational 
class of labor receiving the same wage rate specified by the contractor, should 
be submitted to this office for direct settlement rather than for adyance 
decisions. 


Acting Comptroller General Elliott to Maj. L. P. Worrall, United States Army, 
May 13, 1938: 


By ninth endorsement dated April 5, 1938, from the Chief of 
Finance, War Department, there was forwarded here your fifth en- 
dorsement dated March 14, 1938, concerning a claim of the Henryetta 
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Fuel Co. summarized in letter of October 22, 1937, from the quarter- 
master supply officer, Eighth Corps Area General Depot, as follows: 


1. Herewith for transmittal to the General Accounting Office is claim of the 
Henryetta Fuel Company, Henryetta, Oklahoma, for $196.68 alleged to be due 
on account of increase in cost of coal delivered to the quartermasters at Fort 
Sill, Oklahoma, and Fort Clark, Texas, under contract W 503 qm-17083, dated 
April 22, 1937. 

2. The advertised purchase conditions and the contract under which this coal 
was purchased provided that, in order for a contractor to have a change made 
in the contract price on account of wage increase, he must “specify on the appro- 
priate bidding form that particular occupational class of mine employees receiv- 
ing the same wage rate that has a predominant effect on the cost of producing 
coal at the mine or mines named by him; i. e., that particular occupational class 
of mine employees receiving the same wage rate to which on the pay roll a 
predominant amount of money is reguarly paid for producing coal; the class 
selected shall not be for supervisory or clerical employees”; and that “the pre- 
dominant wage rate class of employees so specified must be described in such a 
manner that it may be clearly identified in the wage agreement between the 
operator of the mine and the mine employees in effect on the date of opening 
of bids.” The circular advertisement (bid form) required the bidder to show 
the “name or other identifying description of the wage scale in effect on date 
of opening of bids.” Both the advertised purchase conditions and the contract 
provided that in event of a change in wage rate for the predominent occupational 
class of labor specified by the bidder, there shall be furnished to the contracting 
officer, within 60 days from the date of the change in the wage rate, authenticated 
copies of the new wage scale and of the wage scale which was in effect on the 
date of opening of bids. 

8. In the bid of the Henryetta Fuel Company (inclosure 1), upon which 
contract W 503 qm-17083 was based, they specify as the identifying description 
of the wage scale in effect on date of opening of bids “Arkansas-Oklahoma 
Coal Operators Ass’n U. M. W. of A., Dist. # 21,” and as the predominant 
oecupational class of mine employees for use in calculating change in contract 
price due to change in wage rate “drivers, timbermen, tracklayers, motormen.” 

4. In letter of July 7th, 19387 (inclosure 2), contractor informed this office 
that there had been a change in the wage scale from $4.50 to $5.00 per day and 
requested to be informed as to what the increase would figure and how same 
should be invoiced. Printed copies of wage agreements by and between the 
Arkansas-Oklahoma Coal Operators Association and Independent Operators of 
Arkansas and Oklahoma and Provisional District No. 21, United Mine Workers 
of America, one in effect on date of opening of bids (inclosure 2-a) and 
the other effective May 8th, 1937 (inclosure 2-b), were received in this office 
July 8th, 19387. The contractor was advised in letter of July 9, 1937 (inclosure 
3), that as they failed to furnish authenticated copies of the wage agreements 
within the time prescribed by the contract purchase conditions, it would be 
necessary for them to invoice the coal at the contract price, submitting a claim 
to this office for transmittal to the General Accounting Office for settlement 
covering any increased cost due to increase in wage scale. The contractor was 
also informed that the term “authenticated” as used in decision of the Comp- 
troller General relative to wage scales was interpreted by this office to mean 
that they should be signed by representatives of both parties to the agreements. 

5. In letter of July 17th, 1937 (inclosure 5), the contractor stated as follows: 


“We sent you a copy of each contract as noted in our letter of July 7th and 
we believe them to be authentic copies as they are the only contract availabie 
to us and are considered authentic in all dealings with the union and by all 
the operators. Your interpretation, that they must be signed by representa- 
tives, has therefore disqualified our claim for an increase and we would like 
for you, if possible, to consider the contracts as furnished as authentic copies. 
It would be impossible to furnish copies of the contracts signed by the original 
signers as for one my father was a signer and has since died, having died 
on July 18, 1936, and others are unavailable. So if you can possibly do so it 
would aid us in presenting our claim if you could consider the contract fur- 
nished as authentic copies as we acted in good faith when we furnished them.” 


Contractor was informed in letter of July 2ist, 1937 (inclosure 6), that inas- 
much as they stated it would be impossible to furnish copies of the agreements 
signed by the original signers, this office was unable to state what the General 
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Accounting Office would require in support of their claim, but suggested that 
ihey have the present authorized representatives of the contracting parties 
io the wage agreements acknowledge the authenticity of the printed copies 
of the two agreements. 

6. Certificate was received in this office from the contractor September 20, 
1937, signed by the representatives of Provisional District No. 21, United 
Mine Workers of America, and the commissioner of the Arkansas-Oklahoma 
Coal Operators’ Association, certifying that the printed copy of contract by 
and between the Arkansas-Oklahoma Coal Operators Association and Inde- 
pendent Coal Operators of Arkansas and Oklahoma, and Provisional District 
No. 21, United Mine Workers of America, in full force and effect from May 
8th, 1937, and expiring midnight March 3lst, 1939, is a true and correct copy 
of the wage agreement between the miners and operators. 

7. The printed copies of the agreements referred to above fail to show that 
either the Henryetta Fuel Company or the Atlas Coal Company, the operators 
of the mine, are parties to these agreements. 

8. As the advertised purchase conditions and contract W 503 qm—17083 pro- 
vide that in order for the contractor to have a change made in the contract 
price on account of wage increase he must furnish to the contracting officer 
within 60 days from the date of change in the wage rate authenticated copies 
of the new wage scale and of the wage scale which was in effect on the date 
of opening of bids, and as the contractor failed to comply with this require- 
ment of the advertised purchase conditions, and further as the printed copies 
of the agreements furnished failed to show that either the contractor, or the 
operator of the mine from which the coal was delivered under the contract, 
were parties to the wage agreements, the contracting officer is unable to 
determine what increase, if any, should be made in the contract price. 

9. It is generally known that the mining industry throughout the United 
States increased the wage scale of mine employees on or about April 1st, 1937, 
and it is believed the claimant, in this case, should be allowed the benefit of 
any wage scale increase effected in the producing mine as provided in changes 
to “Standard Government Purchase Conditions (Coal),” Standard Form No. 
43, which forms a part of the subject contract. 

10. The appropriation properly chargeable is shown in the original contract. 
There are no funds available in this office under the appropriation in question 
for payment of any amount that may be found due the claimant. 

11. There are inclosed herewith claim of the contractor for $196.68; copy 
of contractor’s bid; list of shipments made since May 8th, 1937, showing dates, 
tonnage, car numbers, and initials; together with file of correspondence be- 
tween this office and the contractor and certificate to the effect that there 
were no changes which would affect the contract price between the date of 
opening of bids and the dates of delivery of coal under the contract. One 
number of the original contract was forwarded to the quartermaster General 
for transmittal to the General Accounting Office on April 28, 1937. 


The facts summarized in paragraphs 2 and 3 in the above-quoted let- 
ter bring the claim within the rule stated in decision of February 2, 
1938, 17 Comp. Gen. 621 and A-92372, dated March 17, 1938, 17 Comp. 
Gen. 744 to the effect that where the contractor named in the accepted 
bid three classes of employees receiving different wage rates there is 
no proper basis for adjustment of the contract price under the terms 
of a contract containing stipulations similar to that contained in the 
contract of April 22, 1937, in this case. Accordingly, no payment may 
be made to the contractor of the claimed item of $196.68, or any part 
thereof, and the papers will be retained in the files of this office. 

Also, attention is invited to decision of March 19, 1938, A-92077, to 
Maj. E. M. Foster, F. D., United States Army, to the effect that claims 
for increase in the price of coal by reason of increase in wage rates 


should be submitted to this office for direct settlement rather than for 
advance decisions. 
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(A-93336) 


CHECKS—FORGERIES—RECLAMATION—DEFENSE BASED ON 
GOVERNMENT EMPLOYEES’ AFFIDAVIT 


Reclamation proceedings against the first cashing bank of a veteran’s pension 
check may not be abandoned merely because of the bank’s allegation that 
the indorsement of the check was not a forgery and that the check was in- 
dorsed and cashed by the payee, notwithstanding the allegation is supported 
by an affidavit of employees of the post office at which the check was orig- 
inally cashed that they “have never cashed one of his [the payee’s] checks 
for any other person,” the affidavit of the said employees being entitled to but 
little weight where more than a year before they would not state positively 
that any of them cashed the check for the payee, and the Hxaminer of Ques- 
tioned Documents, Treasury Department, having raised doubt as to the 
genuineness of the indorsement concerning which the payee has alleged 
forgery and nonreceipt of the proceeds of the check. 


Acting Comptroller General Elliott to the Treasurer of the United States, May 
16, 1938: 


Your letter of December 17, 1937, AWS-C, requests to be advised 
whether your office should insist upon refund of the amount of $55 
from the indorsers of check No. 597259 for $55, drawn October 31, 
1935, to the order of Harry E. Altman, under symbol 11-571, of G. F. 
Allen. 

The check in question covers pension payment due the payee for the 
month of October 1935, as a veteran of the World War and the non- 
receipt and nonnegotiation thereof has been alleged by him. The mat- 
ter of the negotiation of the check was referred to the Secret Service 
Division, Treasury Department, for investigation, and under date of 
September 4, 1936, it was reported as follows: 

At the post office, Rochester, I contacted Postmaster Hugh G. McMahan who, 
on viewing photostat copy of subject check, acknowledged his endorsement 
(stamped) on subject check, executed thereon by Lon Zimmerman, postal-savings 
clerk. Both Lon Zimmerman and his brother, Will Zimmerman, also a post-office 
clerk, were called into the postmaster’s office and were shown photostat copy of 
subject check. Lon Zimmerman admitted his endorsement on subject check but 
neither the postmaster, Lon Zimmerman, or Will Zimmerman would state posi- 
tively that they cashed the check for the payee, with whom all stated they were 
well acquainted. 

Will Zimmerman stated he might have cashed this check for the payee, and 
as he only Ras a fund of $100 in his cash drawer, may have placed the check 
without his endorsement in the cash drawer of his brother, Lon Zimmerman. 

Lon Zimmerman stated he could not recall cashing this particular check for 
the payee, but was certain that he, on desiring to obtain a remittance at the 
First National Bank, Rochester, placed the postmaster’s rubber-stamp endorse- 
ment on the check and wrote the words “Per Lon Zimmerman, Clerk,” thereon. 

It is apparent that as far back as September 1936, Postmaster Hugh 
G. McMahan, Lon Zimmerman, and Will Zimmerman could not or 
would not state positively that any one of them cashed the check for 
the payee. The check which was dated October 31, 1935, bears the 
stamped endorsement of ihe First National Bank, Rochester, Ind., 
dated November 1, 1935, thereby indicating the check was cashed at 
the post office on either October 31 or November 1, 1935. The payee 


in an affidavit executed June 25, 1936, averred that at the time the. 
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check was due to arrive his address was R. R. No. 2, Rochester, Ind., 
and that he received his mail by rural carrier. The Secret Service 
operative conducting the investigation reported that the payee in- 
formed him that he was at home on November 1, 1935, awaiting arrival 
of his check and upon his failure to receive it he took the matter up 
with the carrier the next day. Also, that on November 2, 1935, he 
made inquiry at the post office for the check which statement was 
corroborated by the postmaster. The rural carrier was questioned 
by the Secret Service operative and he stated that he recalled the inci- 
dent and that he did not deliver the check to the payee’s rural-route 
mail box since he did not receive it for delivery. 

Specimens of the payee’s handwriting and the check were submitted 
to the Examiner of Questioned Documents, Treasury Department, for 
examination and comparison of signatures. Under date of November 
30, 1936, that official reported as follows: 

I have made a careful examination and comparison of the writing submitted 
and as a result of this study I find a strong similarity between the questioned 
endorsement and the writing of the payee. However, the presence of several 
differences in the endorsement raises a doubt as to its genuineness. These de- 
fects are in the form of pen-lifts and they occur in the following places: between 


the double “r’s” in the name “Harry”; between the “r” and “y” in the 


same name; between each letter of the last name with the exception of the 
“A” and be Sad 


As a result of the investigation made in the matter and other facts 
of record you were authorized under date of September 25, 1937, to 
reclaim the amount involved, i. e., $55, and upon recovery to trans- 
mit same to the payee. It now appears that the first cashing bank— 
the First National Bank of Rochester—has failed to make refund upon 
your request for the reason the check was endorsed and cashed by the 
payee and it has submitted an affidavit dated November 18, 1937, signed 
by the employees of the Rochester, Ind., post office including, among 
others, Postmaster Hugh G. McMahan, Lon Zimmerman, and Will 
Zimmerman. It is averred in the affidavit that all persons signing 
same are personally acquainted with the payee and “have never cashed 
one of his checks for any other person.” In view of the fact that 
Hugh G. McMahan, Lon Zimmerman, and Will Zimmerman were un- 
able to state positively in September 1936 that they cashed the check 
for the payee, little weight can be given to their positive statement 
made over a year later that they never cashed any of the payee’s checks 
for anyone else but him. In any event the payee has alleged forgery 
of his endorsement of the check, the check bears the acknowledged 
second endorsement of Lon Zimmerman for the postmaster, and Mr. 
Zimmerman when interviewed could not recall cashing the check for 
the payee. Also, while the cashing bank contends that the check bears 
the genuine endorsement of the payee, the Examiner of Questioned 
Documents has reported that although a strong similarity exists be- 
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tween the questioned endorsement and the writing of the payee the 
presence of several differences in the endorsement raises a doubt as 
to its genuineness. 

Therefore, on the basis of the present record, you are advised in 
answer to your specific inquiry that, unless the payee withdraws his 
claim, reclamation proceedings should be insisted upon. The check 
and file are returned herewith for your further action accordingly. 


(A-94176) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
TRANSFERS—BREAKS IN SERVICE 


Where, prior to January 1, 1938, effective date of new leave regulations, an 
employee was in neither a duty nor leave status on the Monday—a work 
day—intervening between the termination of his employment in one Govy- 
ernment agency and his appointment in another, there is no authority to 
restore him to the pay rolls of the agency from which separated for that 
day for the sole purpose of granting him leave of absence with pay, or, 
for transfer of the leave credit earned in the agency from which separated 
to his credit as an employee in the other agency, there not having been a 
transfer or reappointment “without break in service” within the meaning 
of the prior published decisions of the General Accounting Office, in effect, 
defining a “break in service” as a separation for a period of 1 or more 
work days—which definition has been included as a condition precedent 
to the transfer of either annual or sick leave in the annual and sick leave 
regulations effective January 1, 1938. 


Acting Comptroller General Elliott to the Public Printer, May 16, 1938: 
Your letter of April 8, 1938, is as follows: 


There are transmitted herewith letters of September 9, 1937, October 23, 1937, 
and April 4, 1938, from the Works Progress Administration, Boston, Massa- 
chusetts, and copies of our letters of August 20 and September 8, 19387, to that 
Administration, concerning Donatien W. Gagnon. The said letters are self- 
explanatory. 

Mr. Gagnon was appointed in the Government Printing Office on August 10, 
nr on resigned effective March 15, 1938, to accept transfer to the Department 
of Justice. 

As the prior decisions of the Comptroller General holding that once a resigna- 
tion date is fixed it cannot be changed for any purpose, may be affected by 
section 7 of the current leave law regulations (Executive Order No. 7845, dated 
March 21, 1988), and in view of the further fact that the legality of the supple- 
mental pay roll which the Works Progress Administration proposes to issue is 
for final determination by your office, it is respectfully requested that reply to 
letter of April 4, 1988, be made by the Comptroller General direct to the Works 
Progress Administration. 

The Government Printing Office will take up the accumulated leave which 
Mr. Gagnon earned at the Works Progress Administration and transfer the same 
to the Department of Justice if permissible under existing regulations. 

A copy of your reply to the Works Progress Administration will, therefore, 
be appreciated as upon its receipt, this office will be in a position to advise the 
Department of Justice correctly as to the unused leave to the credit of Mr. 
Gagnon at the time of his transfer to that Department. 


The letter dated April 4, 1938, from the Works Progress Admin- 
istration for Massachusetts to the Government Printing Office, is as 
follows: 


Mr. Donatien Gagnon has written me that the sick and annual leave which was 
due him when his services with us were terminated, cannot be allowed because 
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of the fact that he was not paid on our pay roll August 7 and consequently, there 
was a break in service. 


It was our intention to retain Mr. Gagnon on our pay roll until he started in 
the new department and it was our understanding that he was to begin there 
at 9 a.m. August 7. The fact that he was not paid on our pay roll for that day 
is purely due to a misunderstanding as to the date. 

Where this situation is due to a misunderstanding on our part, we will be 
willing to put through a supplementary pay roll, paying Mr. Gagnon through 
August 9, if this will enable your department to transfer his leave. Your advice 
on this matter will be appreciated. 

Other correspondence forwarded with your letter shows that Mr. 
Gagnon was employed as a junior clerk by the Works Progress Ad- 
ministration and that his appointment in the Government Printing 
Office effective August 10, 1937, was as probational junior office helper. 
Regardless of the alleged misunderstanding, the fact is that Mr. 
Gagnon was not in the service of the Government on Monday, August 
9, 1937, and there is no authority at this time to restore him to the 
pay rolls of the Works Progress Administration for that day for the 
sole purpose of granting him leave of absence with pay. See decision 
of March 30, 1937, 16 Comp. Gen. 899, the syllabus of which is as 
follows: 

The rule that there is no law authorizing payment after separation from the 
service for annual leave accrued but not taken prior thereto as announced in 
decision in 16 Comp. Gen. 28, and prior published decisions, is for general applica- 
tion irrespective of whether the separation was subsequent or prior to January 1, 
1936, the effective date of the annual leave act of March 14, 1986, 49 Stat. 1161, 
and there may be no restoration to the status of employee solely for the purpose 
of granting leave in such cases, notwithstanding the failure to grant such leave 
prior to separation was because of administrative misunderstanding or negligence. 
See, also, 16 Comp. Gen. 28, and decisions therein cited. 

Section 5 of the annual-leave regulations and section 8 of the sick- 
leave regulations in force prior to January 1, 1938, provided, respec- 
tively, as follows: 

Seo. 5. Employees transferred or reappointed without break in service from 
one permanent position to another permanent position within the same or a 
different governmental agency shall at the time of the transfer be credited with 


accumulated leave and charged with unaccrued leave advanced. 
a * ” * - - « 


“Sec. 8. Employees transferred or reappointed without break in service from 
one permanent position to another permanent position within the same or a 
different governmental agency shall be credited with accumulated sick leave and 
charged with sick leave previously advanced in excess of that accumulated at the 
time of transfer. 


The effect of the decisions of this office defining the phrase “break 
in service” was to consider separation from the service for a period of 
1 or more work days as a break in service, and this definition has been 
incorporated in sections 6 and 9 of the annual and sick leave regula- 
tions, respectively, effective January 1, 1938. 16 Comp. Gen. 212; 17 
id, 271; id. 414. 

Therefore, as Monday, August 9, 1937, was a work day, that is, was 
not a Sunday or holiday, it must be held that the appointment effective 
August 10, 1937, was not a transfer or reappointment “without break 
in service.” Consequently, there is no authority under the law or 
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regulations to transfer his annual and sick leave credit earned in the 
Works Progress Administration to his credit as an employee in the 
Government Printing Office. 

A copy of this decision is being transmitted to the Works Progress 
Administration. 


(A-93587) 


TRANSPORTATION—HOUSEHOLD EFFECTS—NAVY OFFICERS—EFFECT 
ON WEIGHT ALLOWANCE OF PROMOTION NOTIFICATION AFTER 
RELIEF FROM OLD STATION 


A naval officer who was not notified of advancement in rank until after the date 
when change of station orders relieved him from duty at his old station, is 
entitled only to weight allowance for transportation of his household effects 
of the lower rank held when his right to such transportation accrued, not- 
withstanding a part of the effects were shipped after he received the notice 
of advancement and that the effective date stated in the notice of advance- 
ment was the same as the date he was relieved from duty at his old station, 
the officer having functioned in the lower rank and having been entitled 
only to the precedence, etc., thereof until he was notified of the advancement. 


Acting Comptroller General Elliott to Lt. A. J. Fay, United States Navy, 
May 17, 1938: 


There has been received your letter of October 29, 1937, requesting 
review of settlement No. 0656598, dated July 21, 1937, disallowing 


your claim for reimbursement of the difference between the amount 
of $117.16, collected upon request for checkage, S. and A. Form No. 
63, issued October 20, 1936, by the Navy Department, Bureau of 
Supplies and Accounts, Washington, D. C., to disbursing officer, 
Sixteenth Naval District, Cavite, Philippine Islands, covering the 
cost to the United States for transportation of your household goods 
in excess of the weight allowance of 7,500 pounds, authorized on 
change of station for a lieutenant, junior grade, and the amount you 
claim should have been collected for transportation only of the weight 
in excess of 8,500 pounds of household goods authorized on change 
of station for a lieutenant in the Navy. 

Orders from the Chief of the Bureau of Navigation to you, dated 
May 11, 1986, detached you on July 1, 1936, from duty at the Navy 
Yard, Charleston, S. C., and directed you to proceed to the port of 
Los Angeles, Calif., and take passage thence via the S. S. President 
Monroe, scheduled to sail July 27, 1936, for Manila, Philippine 
Islands, the delay to be reported as leave. Upon arrival at Manila 
you were further directed to proceed to Cavite, Philippine Islands, 
your new duty station. 

It appears you requested the supply officer, Navy Yard, Charleston, 
S. C., to ship your personal effects in three lots. The primary ship- 
ment consisting of 5,991 pounds of household goods and 222 pounds of 
professional books were shipped on Government bill of lading No. 
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N-128338/37, dated July 6, 1936, from Charleston, S. C., to Cavite, 
Philippine Islands, via Williams Steamship Corporation, and Dollar 
Steamship Lines, 8. S. President Taft, voyage 64. A trunk weighing 
114 pounds was shipped by Railway Express Agency, Inc., from 
Charleston, S. C., to Los Angeles, Calif., care 8. S. President Monroe, 
Dollar Line, on Government bill of lading No. N-128331/36, dated 
June 29, 1936, and 3,738 pounds of household goods were shipped by 
the Williams Steamship Corporation from Charleston, S. C., to Mare 
Island, Vallejo, Calif., apparently for storage, by Government bill of 
lading No. N-128378/37, dated July 15, 1936. 

It further appears that under date of July 7, 1936, the Secretary 
of the Navy addressed the following letter to you at Box 38, Easton, 
Md. : 


Having been duly found qualified by examination for advancement to the 
rank of lieutenant, Civil Engineer Corps, you will, by direction of the 
President of the United States, be regarded and recognized as holding said 
rank from and including July 1, 1936, the date upon which your "running mate” 
in the line attained the same. 

You acknowledged receipt of such letter at Easton, Md., July 13, 
1936. This notification, in letter form, issued by direction of. the 
President, was advice of your advancement to the office of lieutenant, 
under the provisions of section 3 of the act of June 10, 1926, 44 Stat. 
718. Until so advised of your advancement you functioned in the 
capacity of lieutenant, junior grade, and were entitled to precedence, 
etc., only in that grade. 

Upon complete detachment from station and duty, July 1, 1936, at 
Charleston, S. C., you were a lieutenant, junior grade, and at that 
time you became entitled, under Navy Regulations, to have 7,500 
pounds of household goods shipped from such last permanent station 
to your new permanent station, Cavite, Philippine Islands. Prior 
to the shipment of your primary or basic shipment, made July 6, 1936, 
you had availed yourself of a change of station credit of 114 pounds. 
After the primary shipment was made there remained a weight credit 
of 1,395 pounds, which was authorized to be shipped at public ex- 
pense with the third shipment made to Mare Island. The fact that 
you were actually a lieutenant on July 15, 1936, when the third ship- 
ment was made did not increase your weight allowance. It has 
been uniformly held that transportation of baggage is a service to 
be rendered in kind and the weight allowance on a particular change 
of station must necessarily depend on the rank of the officer when 
the right accrues. The rule was stated in A-22309, June 15, 1928, 
to Maj. James C. Ruddell, C. A. C., U. S. Army, as follows: 

It appears you left the Philippine Islands May 1, 1927, on which date your 
orders relieved you from duty in the Philippine Department and assigned you 


to duty at Fort Monroe, Va., and that in accordance with your orders you 
sailed from Nagasaki, Japan, on May 17, 1927, for San Francisco, Calif. Your 
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order for permanent change of station became effective for the purpose of 
determining your rights with respect. to the transportation of your baggage 
when you left the Philippine Islands, May 1, 1927, at which date you held 
the rank of captain. Your rights with respect to the transportation of your 
baggage were fixed at that time, and the fact that you were promoted while 
en route to your new permanent station or that the transportation of your 
baggage and your arrival at your new station may have been delayed for the 
reasons that you availed yourself of authorized leave while en route, did not 
give you any rights with respect to the transportation of your baggage, addi- 
tional to those which accrued to you on the effective date of your order. 


You were a lieutenant, junior grade, on July 1, 1936, when your 
orders relieved you from duty and station at Charleston, S. C., and 
your rights with respect to the transportation of your baggage then 
accrued for the change of station allowance prescribed for this rank. 
Upon review the settlement must be and is sustained. 


(A-94784) 


ADVERTISING—BIDS—STATUTORY REQUIREMENT APPLICABILITY TO 
SERVICES, AND NONAVAILABILITY OF FIRMS WITH FACILITIES FOR 


ENTIRE JOB 


Neither the fact that construction of dioramas involves primarily personal 
services of an artistic or specialized character, nor that there is no one 
agency with facilities for constructing all dioramas required within the 
limited time available, authorizes dispensing with advertising as required 
by section 3709, Revised Statutes, but in view of the character of the work 
and that the time in which it must be accomplished, to serve its purpose, 
is limited, there is no legal objection to advertising the entire needs with 
instructions to bidders to submit bids for such part or parts thereof as 
they are, respectively, qualified to perform within the allotted time— 
reserving the right to accept for different parts of the work as many of 
the lower bids submitted by responsible and qualified bidders as may be 
necessary to insure completion of all work within the allotted time. 


Acting Comptroller General Elliott to the United States Commissioner Gen- 
eral, United States New York World’s Fair Commission, May 18, 1938: 


There has been received your letter of May 5, 1938, requesting 
decision with respect to a question presented as follows: 


The exhibits, which will be designed to portray the activities of the United 
States Government, its agencies and its instrumentalities, will be divided 
into twelve separate themes. These themes will be variously designed and 
constructed. For example, each theme may consist of one or two dioramas, 
a number of transparencies, several charts, illuminated lettering, and possibly 
other devices. It appears generally from the plans that dioramas and models 
will play an important part in virtually all of the themes. The question that 
has arisen, and which has been placed before the Commission, involves the 
arrangements for the constructions of the dioramas, with reference to the 
practicability of the provisions of the public contracts law requiring competitive 
bidding. ‘The difficulty in submitting for competitive bidding the designs for 
the dioramas are (first) that dioramas are essentially artistic works, com- 
bining the features of mural painting and sculpture to a large extent; (second) 
the construction of dioramas is a highly specialized work in which there are 
relatively few government and private agencies competent to do first-class 
work in a limited time. As far as we are able to judge, there is no one agency 
with facilities for constructing all the dioramas which will be required for our 
exhibits; (third) the Commission is working on a limited time schedule and 
if the work on the exhibits is not competently done in the first instance, time 
will not permit correction of errors. 
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The foregoing factors combine to lead us to believe that insofar as the con- 
struction of the dioramas and models is concerned, the work should be allocated 
among those qualified, including both private firms and government departments, 
upon the basis of their ability to perform the work satisfactorily in the time 
required, the prices and terms of the contracts for such construction to be 
approved by the Procurement Division of the Treasury Department. This 
arrangement has been discussed by the Commission and has been approved as 
the only practicable method of completing the job satisfactorily within the time 
limits under which we are working. 

We feel confident that the arrangement suggested is within the public contract 
law since, as we have pointed out, the construction of dioramas is an artistic 
operation calling for “personal services,” which are excepted from the com- 
petitive bidding requirements. 

We wish to make perfectly clear that all construction, other than dioramas 
and models and work of purely artistic character, will be subject to competitive 
bidding in the usual manner. Thus the construction of the housing of the 
dioramas and models, wiring, painting of the exhibit hall, the manufacture 
of transparencies and illuminated lettering, etc., will not be included in the 
arrangement we propose. 

We would appreciate having your views as to the suggested procedure in 
respect of dioramas at your early convenience. 


The mere fact that the construction of dioramas involves primarily 
personal services of an artistic or specialized character does not ex- 
empt contracts therefor from the requirements of section 3709, Revised 
Statutes, which section is specifically made applicable to contracts for 
services as well as to contracts for supplies. Neither does the fact, 
if it be a fact, that there is no one agency with facilities sufficient for 
constructing all the dioramas which will be required for the exhibits 
within the limited time available, authorize dispensing with adver- 
tising as required by law. 

However, in view of the character of the work involved and the 
limited time in which it must be accomplished in order to serve the 
purpose for which intended, there would appear to be no legal objec- 
tion to advertising the entire needs with instructions to the prospec- 
tive bidders to submit bids for such part or parts thereof as they are, 
respectively, qualified and equipped to perform within the allotted 
time—reserving to the Government the right to accept for different 
parts of the work as many of the lower bids submitted by responsible 
bidders of established qualifications as may be necessary to insure the 
completion of all of the required work within the allotted time. 

You are advised accordingly. 


(A-94771) 
ADVERTISING—BIDS—MODIFICATION BY TELEPHONE 


Competitive bids required to be submitted in writing and sealed may not be 
modified by telephone, and where a written modification of a bid regarding 
a change of prices therefn—purporting to confirm a telephone conversation 
before the opening of bids—was not mailed in time to arrive at the place 
where the bids were to be opened prior to the hour set for opening, the 
contractor may be paid only in accordance with its sealed bid. 
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Acting Comptroller General Elliott to the Attorney General, May 19, 1938: 

There has been brought to my attention contract numbered J 6 c— 
1248 (proposal and acceptance) with Ronceverte Ice and Produce 
Co., Ronceverte, W. Va., for furnishing forage, f. o. b. Alderson, 
W. Va. 

In response to an invitation for sealed bids to be publicly opened 
at 2 p. m., January 7, 1938, this contractor under date of January 6, 
1938, submitted prices as follows: 


Item Articles or services 


Oats, whole U. 8. Standard No. 2, in 32 lbs. to 
bushel. In accordance with Fed. Spec. 
N-G-651 

Oats, ground, U. 8. Standard No. 2. In accord- 
ance with Fed. Spec. N-G-651 

Corn, cracked, U. 8. Standard No. 2 in accordance 
with Fed. Spec. N-G-651 


Items 4 to 9 inclusive to be in accordance with Fed. 
Spec. N-F-211 


Corn gluten meal Ton 
Corn feed meal—yellow hominy Ton 
Cotton seed meal, OF protein, prime quality-_--- Ton 
Hominy feed, whi Ton 
Linseed oil meal, old process (bidder to state pro- 

tein content) Ton 
Bran, wheat Ton 


Attached to the contract is a letter, dated January 7, 1938, 
the contractor, as follows: 


Confirming with telephone conversation of January 7th, at nine thirty a. m. 
regarding change in prices for our bid on your form 165 for feed. 
We bid on oats, $30.00 per ton; 41% cotton seed meal, $31.15; linseed oil meal, 


$46.40; bran, $28.28. 

No other reference to the alleged telephone conversation was filed 
with the contract, and, by letter of April 6, 1938, to the Director 
of Prisons, this office invited attention to the Standard Government 
Instructions to Bidders, which provide for the modification of bids 
by letter or telegram received prior to the hour set for opening but 
which contain no provision for modification by telephone, and re- 
quested information as to when the above quoted letter of January 
7, 1988, was received. In reply there was transmitted to this office 
by letter of April 19, 1938, a statement dated April 15, 1938, from 
the warden of the prison, as follows: 


Letter from the Ronceverte Ice & Produce Company confirming the changes 
made by telephone prior to opening of the bids was received in this office at 8:30 
a. m., January 8, 1938. 

The telephone conversation was accepted as sufficient authority for the 
modification and award was made to the Ronceverte Ice & Produce Co. 
Although the acceptance was dated January 7, 1938, the copy of acceptance 
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and order was not mailed to the contractor until after receipt of the written 
confirmation. This was done to preclude any chance of error in taking down 
the changes given by telephone. 


Obviously, competitive bids required to be submitted in writing 
and sealed may not be modified by telephone; and since the written 
modification in this instance was not mailed in time to arrive at 
the place where the bids were to be opened prior to the hour set for 
opening of the bids, there appears no legal basis for the proposed 
change and the contractor may be paid only in accordance with the 
sealed bid. 


(A-94783) 


APPROPRIATIONS—FISCAL YEAR—AVAILABILITY FOR SUBSEQUENT 
YEARS 


The appropriation “Transportation, Foreign Service,” for the fiscal year 1939, 
providing that not to exceed a specified amount thereof “shall be available 
until June 30, 1940, for disbursement for expenses of travel under orders 
issued by the Secretary of State during the fiscal year 1939,” is an appro- 
priation for the fiscal year 19389 which will remain available for disburse- 
ment purposes for 2 fiscal years after the close thereof, with the unex- 
pended balance as of June 30, 1939, not in excess of the specified amount, 
available for transportation expenses incurred in the fiscal year 1940, pro- 
vided the travel orders are issued in the fiscal year 1939. 


Acting Comptroller General Elliott to the Secretary of State, May 20, 1938: 
Your letter of May 6, 1938, is as follows: 


The appropriation “Transportation, Foreign Service,” contained in the act 
approved April 27, 1938, Public No. 495, 75th Congress, provides as follows: 

“To pay the traveling expenses, including travel by airplane when specifically 
authorized by the Secretary of State, of Diplomatic, Consular, and Foreign 
Service officers, and other employees of the Foreign Service, including Foreign 
Service inspectors, and under such regulations as the Secretary of State may 
prescribe, of their families and expenses of transportation of effects, in going to 
and returning from their posts, including not to exceed $110,000 for expenses 
incurred in connection with leave of absence, and of the preparation and trans- 
portation of the remains of those officers and said employees of the Foreign 
Service, who have died or may die abroad or in transit while in the discharge 
of their official duties, to their former homes in this country or to a place not 
more distant for interment and for the ordinary expenses of such interment, 
and also for payment under the provisions of section 1749 of the Revised Stat- 
utes (22 U. 8S. C. 130) of allowances to the widows or heirs at law of Diplomatic, 
Consular, and Foreign Service officers of the United States dying in foreign 
countries in the discharge of their duties, $556,700, of which amount not to 
exceed $50,000 shall be available until June 30, 1940, for disbursement for ex- 
penses of travel under orders issued by the Secretary of State during the fiscal 
year 1939: Provided, That this appropriation shall be available also for the 
authorized subsistence expenses of Consular and Foreign Service officers while 
on temporary detail under commission.” 

The experience of the Department in the administration of the fund for trans- 
portation of Consular, Diplomatic, and Foreign Service officers and clerks 
prompted the Committee on Appropriations of the House of Representatives to 
change the wording of this appropriation by the inclusion of the words after 
the amount appropriated “of which amount not to exceed $50,000 shall be 
available until June 30, 1940, for disbursement for expenses of travel under 
orders issued by the Secretary of State during the fiscal year 1939.” 

Previously when funds had heen made available and every effort exerted to 
utilize the funds to promote the best interests of the Service and the purpose 
for which the funds were appropriated, delays in the issue and receipt of 
orders due to the conditions obtaining in the conntry of assignment, maritime 
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strikes, the necessity of awaiting a relief officer or an American vessel to 
meet the requirements of section 901 of the Merchant Marine Act of 1936, 
or perhaps the prior unavailability of appropriate balances or the shortness 
of time in which orders could be issued toward the close of the fiscal year 
when funds may have been provided by deficiency appropriation, and other 
anforeseeable and unpredictable causes have defeated the Department’s efforts 
and resulted in postponement of the personnel program contemplated for the 
current and the next ensuing fiscal years. 

Delays in the expenditure of funds incident to the transfer of personnel 
who without fault but for one reason or another may not have been enabled 
to commence or complete untiJ after June 30 the travel ordered, which en- 
visaged obligation of the funds of the then current fiscal year has resulted 
year after year in encumbrance of the appropriation for the new fiscal year with 
amounts not contemplated or budgeted for that particular year. This has 
necessitated the diversion of current year funds made available for necessary 
transfers or desirable and budgeted home leaves of absence to meet the ex- 
penditures incident to travel previously ordered and budgeted for prior years 
and for the more urgent requirements or exigencies of the Service as they 
arise or are foreseen. As a consequence the Department has frequently been 
under the necessity of seeking deficiency appropriations to permit the reasonable 
completion of its personnel programs but delays in enactment of authorizing 
legislation likewise have prevented the Department from utilization of the 
funds provided to their greatest effectiveness and unexpended balances by 
reason of these delays have annually been returned to the Treasury while, 
because of the urgent need of funds, deficiency appropriations have been 
recurrently sought. 

I shall appreciate a decision from your office, in order that this Department 
may have the assurance that the language of this appropriation as revised by the 
Committee on Appropriations of the House of Representatives will accomplish 
the purposes for which it is intended, as follows: 

1. That the full amount of the appropriation will be subject to the general 
limitation of availability for disbursement for two years after the close of the 
fiscal year for which it is originally appropriated. 

2. That any unexpended balance of not to exceed $50,000 on June 30, 
1939, shall remain available until June 30, 1940, to meet obligations and 
expenses incurred under orders issued by the Secretary of State during the 
fiscal year 1939, even if the actual expenditures of funds in connection with 
such transportation are not made until during the fiscal year 1940. 


The provision inserted in the appropriation in question appears to 
be sufficient to accomplish the purposes set forth in your submission. 
That is to say, (1) the entire appropriation is one for the fiscal 
year 1939 and will remain on the books of the Government for 
two fiscal years after June 30, 1939, for disbursement purposes (sec- 
tion 718, Title 31, U. S. Code), but (2) not to exceed $50,000 of the 
unexpended balance on June 30, 1939, will be available under the 
provision of law in question for the payment of transportation ex- 
penses actually incurred in the fiscal year 1940, provided the travel 
orders under which such expenses were incurred were issued during 
the fiscal year 1939. 

The question submitted is answered accordingly. 


(A-93271) 


ADVERTISING —SOLE DOMESTIC BIDDER—REASONABLENESS OF 
PRICE DETERMINATION BY INVITATIONS TO FOREIGN BIDDERS 


Where, under readvertised specifications for chinaware with special design and 
raised gilded crest, the sole bidder who has uniformly submitted the only 
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bid for a number of years alleges mistake in bid in connection with the crest, 
and there is probability that there is being bid a higher price for the china- 
ware with the crests than the product is reasonably worth although it is 
evident that a mistake was made, the bidder may be paid a reasonable 
amount in addition to the contract price, but there is for administrative 
consideration whether foreign dealers in chinaware should not be permitted 
to submit bids so that there may be a determination as to the reasonableness 
of the difference in cost between chinaware of domestic manufacture with 
crests and that of foreign manufacture with crests. 


Acting Comptroller General Elliott to the Secretary of State, May 21, 1938: 
There was received your report of April 5, 1938, concerning an 


- allegation of Lenox, Inc., that it had made a mistake of $702 in submit- 


ting its bid and entering into contract SFA-404, dated September 4, 
1937, for the delivery of certain chinaware, and there has been noted a 
letter of October 6, 1937, from the Department of State to this com- 
pany, as follows: 


The Department has for acknowledgement your communication of September 
27, 1937, specifically in connection with the Department’s purchase order no. 495, 
and generally in connection with the Department’s contract with you for its 
requirements in your line during the present year. 

The contention, if your communication is understood properly, is that the 
crests are not included under the above-mentioned contract, and your communi- 
cation appears to indicate that the Department may be at fault in this matter. 
The Department’s purchase order no. 495 called for crests, whereas you appear 
to take the position that these are not to be furnished by you under the above- 
mentioned contract. 

We have gone into this matter carefully. This material was first advertised for 
bids on July 21, 1987. The price from your company was the only price submitted, 
which condition has been uniformly the case for a number of years. With the 
Department's request for figures there went to the invited bidders, including 
yourselves, the usual documents, including the specifications. In these specifica- 
tions the quality of the work required is clearly set out, and all the conditions 
under which prices are to be submitted are determined. 

On page one of these general specifications under “Chinaware,” paragraph 
three clearly and distinctly calls for the decorations, including the crests; 
this paragraph is quoted verbatim: 

“Every piece of china shall have an ornamental, raised, and gilded border 
of star and stripe design and a raised gilded crest, a representation of the 
seal of the United States. Dimensions of crest to be adjusted to suit the 
different pieces of china; the circle around the seal is to be omitted.” 

Under date of July 21, 1937, your company submitted a bid in answer to 
the invitation. On checking this bid it was found that an error had been 
made, which was obvious and evidently unintentional. This error consisted 
in the transposition of the 9’’, 10’’, 12’’, 14’’, and 20’ platters in such a 
manner that it might have been understood that the highest price applied 
to the smallest platter and vice versa. The bid was rejected on this account. 

The above-mentioned bid for the items shown on the schedule was in the 
sum of $564.75, plus $410.00 net for the crests, at the rate of $30 per dozen. 

In due course a second invitation for bids was sent out and in answer 
to this a bid was forwarded by you under date of August 24, in the total sum 
of $562.25, one of the items on the schedule being changed in price, i. e. item 
thirteen “Bullion cups and saucers.” In the first bid submitted this item was 
priced at $44.00 per dozen, whereas in the second bid the item was reduced 
to $41.50 per dozen. 

In due time your second bid was accepted, a contract was signed between 
yourselves and the Department, and a performance bond in proper form 
was filed with the Department by your company. 

The second invitation for bids was set out in exactly the same form as the 
first. The same documents accompanied the invitation, including the speci- 
fications, which were, of course, the basis for the bid, and these specifications, 
as noted above, clearly called for the crests. 
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It now appears to be that you claim your second bid did not include the 
item for the crests, and, if the Department understands your letter of Sep- 
tember 27, 1937, accurately, it is expected by your company that if crests are 
desired they are to be paid for at the rate of $30.00 per dozen in addition to 
the prices set out in your accepted bid of August 24, 1937. 

The Department can find no justification for the impression you mentioned 
in your letter of September 27, 1937, to the effect that it was the intention 
of the Department to reduce the cost of the china by eliminating the crests. 

The crests are required and, as noted above, they were clearly called for 
in the specifications sent out in connection with the original invitations to 
bid, and in the second invitations to bid. If the cost of them was not included 
in the price submitted by your company, the fault does not appear to lie 
with the Department, but with your own company. 

The above appears from the records of the Department to cover the facts 
in connection with this situation. 

It might be advisable that a representative of your company come to Wash- 
ington for a conference in connection with this matter. If this would meet 
with your approval it would be appreciated if you would advise the Depart- 
ment as to a date which would be convenient to yourselves, 

The prior bid at the rate of $410 for crests was at the rate of 
$30 per dozen for china aggregating a value of $564.75, consisting 
apparently, of 1424 (evidently computed for crest purposes as 1324 
ilozen pieces, whereas the present claim relates to an order for the 
same kind of pieces and at the same price per piece or per dozen, 
but covers 26 dozen pieces—the cost of the china being $1,022.14 and 
the crests at $27 per dozen or $702. In other words, the claim of 
$702 for the crests is more than two-thirds of the cost of the china 
itself, and there has been noted the above-quoted statement that only 
this concern has been submitting bids to the Department of State 
for the delivery of chinaware. There is at least an inference that 
the company may be attempting to charge the United States more 
for the chinaware with the crests than the product is reasonably 
worth. 

It seems evident when the present bid is compared with the prior 
one that the contractor made a mistake in failing to include a 
reasonable amount for the crests, apparently in ‘the stated belief 
that the Department of State was attempting to economize in the 
purchase of chinaware by the elimination of the crests. Under these 
circumstances a reasonable amount may be allowed for the crests in 
addition to the contract price for the chinaware, but there is sug- 
gested for consideration whether foreign dealers in chinaware should 
not be permitted to submit bids so that there may be a determination 
as to the reasonableness of the difference in cost between chinaware 
of domestic manufacture with crests and chinaware of foreign manu- 
facture with crests. 


You are advised accordingly. 
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(A-94848) 


APPROPRIATIONS—AVAILABILITY—REPLACEMENT OF DAMAGED 
PUBLIC PROPERTY—INTERNATIONAL EXPOSITION AT PARIS 


The appropriation for the participation of the United States in the Interna- 
tional Exposition at Paris, 1937, while available for “purchasing, construct- 
ing, or renovating exhibits,” is not available for the cost of replacing, after 
the close of the exposition, an animated airways map loaned by the De- 
partment of Commerce for use as an exhibit but which was not exhibited 
because on arrival at Paris it was found to have been damaged beyond 
repair. 


Acting Comptroller General Elliott to the Secretary of Commerce, May 21, 1938: 
There has been received your letter of May 10, 1938, as follows: 
An animated airways map belonging to the Department of Commerce and 

used for purposes of exhibition, with a view to stimulating interest in civil 

aviation, was shipped from the Dallas Exposition to the International Exposi- 
tion at Paris, having been turned over at Dallas to a representative of the 

Paris exposition for shipment to Paris. On arrival at Paris it was found that 

the map had been damaged beyond repair. The chairman of the United States 

Commission has transferred to this Department the sum of $4,000 of the funds 

appropriated for participation by the United States in the International Expo- 

sition of Paris for the purpose of replacing this map. 

Public Resolution No. 8, 75th Congress, approved February 25, 1937, author- 
izes “such expenditures as may be necessary for the purpose of purchasing, 
constructing, or renovating exhibits.” Since this map has constituted an 
important part of the Department’s display at previous fairs and its replace- 
ment will be required for future display, and since its destruction was occa- 
sioned by shipment to the Paris exposition, it is the opinion of this Department 
that the funds appropriated for the Federal Government’s participation are 
available for repairing any damage incident to the display. However, before 
proceeding to use the funds allotted by the United States Commission for 
replacement of this map, your advice is requested as to whether the funds 
appropriated by the above-cited public resolution are available for such 
replacement. 


By Public Resolution No. 80 of April 10, 1986, 49 Stat. 1201, 
amended by the joint resolution of February 25, 1937, 50 Stat. 22, 
the United States was authorized to participate in the International 
Exposition of Paris, 1937, and by the act of June 22, 1936, 49 Stat. 
1633, and section 4 of the said joint resolution of February 25, 1937, 
certain amounts were appropriated for the purposes of such partici- 
pation. It appears from your submission that the animated air- 
ways map which it is now proposed to replace was loaned by the 
Department of Commerce to the Commission in accordance with 
section 5 of Public Resolution No. 80, supra, for use as an exhibit in 
the International Exposition at Paris but was never exhibited for 
the reason that on arrival there it was found the map had been 
damaged beyond repair. 

While the appropriation involved would have been available for 
repairing the map so that it could have been exhibited at Paris had 
it not been damaged beyond repair, neither the resolution authorizing 
participation, the amending resolution, nor the appropriation made 
therefor contains any provision authorizing the use of the funds so 
appropriated for replacing exhibits after the close of the exhibition. 
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The only expenditures in connection with exhibits which are author- 
ized to be made “after the close of such exposition” are “for the 
transportation of materials and exhibits * * * from France to 
the United States.” See section 1 of the resolution of February 25, 
1937, supra. In decision of March 16, 1936, 15 Comp. Gen. 802, 805, 
involving the purchase of a plaque to replace a similar plaque loaned 
by the Federal Bureau of Investigation, Department of Justice, for 
exhibit at the Century of Progress Exposition at Chicago, which 
plaque was damaged beyond repair, it was held: 

Accordingly, the act, as amended, appropriating funds for the participation 
of the United States in A Century of Progress having limited the availability of 
such funds to June 30, 1935, there is no proper basis for now charging said 
funds with any expenditure incurred after June 30, 1935. Furthermore, the 
purchase of this new plaque had nothing to do with the Chicago Exhibition or 
with the return or restoration of any property exhibited thereat. Apparently, 
there was no present need for the new plaque—it having been purchased merely 
on the assumption that there might be some future exposition at which it might 
be desirable to exhibit it. Manifestly, the unexpended balance of the appropria- 
tion for A Century of Progress would not be available for such a purpose even 
if its period of availability had not expired. 

Accordingly, answering your question specifically, you are advised 

gly, answering stion S| y, you 
that the appropriation for the participation of the United States in 
the International Exposition at Paris is not available for the cost of 
replacing the map in question. 


(A-94935) 


CONTRACTS—AMOUNTS—INDEFINITE—REQUIREMENTS IN EXCESS 
OF ESTIMATED QUANTITY 





Where a contract for delivery of sand as required for a stated period specified 
an estimated quantity, “more or less,” and contractor has already de- 
livered more than 50 percent in excess of the estimated quantity and has 
requested that the contract be terminated because of an administratively 
verified increase in price of sand, and it is administratively reported the 
total needs of the Government will approximate five times the estimated 
requirements specified—the majority being for’ projects not contemplated 
when the contract was entered into—the contract may be considered as 
completed and a new contract entered into in accordance with law for 
the additional requirements. 


Acting Comptroller General Elliott to the Secretary of the Navy, May 21, 1938: 
There has been received your letter of May 11, 1938, in pertinent 
part, as follows: 


Contract No. N244s-21306, dated February 17, 1938, was entered into wit) 
the Genera! Trucking Company, a partnership consisting of G. W. and A. W. 
Billings, 1950 Main Street, San Diego, California, for sand for concrete as re 
guired by the Naval Air Station, North Island, San Diego, California, during the 
period ending June 30, 1938, at a cost of $1.30 per cubic yard. At the time 
the said contract was entered into the needs of the Navy were estimated at 60 
eubie yards of said sand. The deliveries under said contract to April 16, 19388 
aggregated 909 cubic yards of sand, or approximately 50 percent in excess of 
the estimated quantities, Projects not contemplated at the time said contract 
was entered into have now been approved that will require an additional mini 
mum of 2,000 eubic yards of sand. 
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The General Trucking Company, under date of March 31, 1938, requested that 
the above contract be terminated as it had then delivered more than the esti- 
mated requirements, and under date of April 19, 1938, it again requested that 
said contract be terminated, contending that it had already delivered over 900 
cubic yards of sand under a contract it interpreted as requiring the delivery of 
600 cubic yards of sand, more or less, and that by the more or less requirement 
it was to deliver approximately 600 cubic yards of sand, running over or under 
said amount as requirements would demand but only within reasonable limits. 

The General Trucking Company stated that it had made provision for the 
delivery of the estimated requirements of sand, but that no provision was made 
for commitments of an abnormal amount over such estimated requirements, 
and that to continue to furnish additional sand under said contract it will be 
required to pay more therefor than it will receive. 

As a means of verifying the alleged increase in the price of sand, competitive 
bids were invited for opening April 15, 1938, for approximately 2,000 cubic 
yards of sand for delivery of sand to the said Naval Air Station, as required. 
during the period ending June 30, 1938. Bids under the opening under which 
contract No. N244s-21306 was awarded were received as follows: 

Per cubic yard 
General Trucking Co 
Nelson and Sloan 
H. G. Fenton 
Paul Chandler 
Candel and Johnson 


Bids were received for opening April 15, 1938, as follows: 


Nelson and Sloan 

H. G. Fenton 

Paul Chandler_.___...--- snplullnigp iia etentintiaidhinieap lie, iesiia tains 
Candel and Johnson 

Canyon Rock 


The Navy Department believes that under the decision of the Supreme Court 
in the case of Brawley v. United States (96 U. S., 168), the amount of 600 cubic 
yards of sand must be regarded as merely an estimate of what the contracting 
officer supposed at the time might be required and that the substantial engage- 
ment was to furnish such sand as should be determined to be necessary during 
the period covered by the contract. In view of the fact that the projects that 
now require 2,000 additional cu. yd. of sand were not contemplated when contract 
No. N244s-21306 was entered into the contracting officer must be presumed to have 
acted in good faith. The case of Brawley v. United States, has been widely cited 
by the courts. In this connection, see White v. United States (38 App. D. C., 131). 
In the case of Moore v. United States (196 U. S., 157), the Supreme Court of the 
United States held that under a contract for “about 5,000 tons of coal” the 
United Stutes could not refuse to accept more than 4,634 tons, but was liable for 
the difference in value on 366 tons tendered and acceptance refused, holding that 
the words “about” and “more or less” are only for the purpose of providing 
against accidental, and not material, variations, and that the difference between 
4,634 tons and 5000 tons is too great for 4,634 tons to be “about 5,000 tons.” 
This latter case, however, did not involve a requirements contract. 

While the Navy Department believes contract No. N244s-21306 is a require 
ments contract under which the contractor is obligated to furnish the additiona) 
sand required, there is a possibility that the appropriate court may hold that 
quantities aggregating five times the estimated requirements specified, the ma- 
jority of which is for projects not contemplated when the contract was entered 
into, are so unrensonable as to deprive the contract of mutuality, which is essen- 
tial to a valid contract. Therefore, it is requested that the Navy Department be 
informed whether the General Trucking Company should be required to deliver 
such additional quantities of sand, irrespective of the amount, as may be required 
for the new projects at the Naval Air Station, North Island, San Diego, California, 
regardless of the amount estimated as required and incorporated in contract 
No, N244s-21306 as 600 cubic yards, more or less, or whether said contract may be 
regarded as fully performed by the contractor who has already furnished more 
than 50 percent over such estimated amount and the Navy enter another valid 
contract for the now known requirements of said naval air station for sand for the 
remainder of the current fiscal year. 
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In view of the facts reported, contract N244s-21306, dated Febru- 
ary 17, 1938, may be considered as completed and a contract may be 
entered into in accordance with law for the large additional quantities 
of sand stated to be required. In addition to the cases referred to in 
your letter see Hadley Dean Plate Glass Co. v. Highland Glass Co., 
143 Fed, 242. Also, see Willard, Sutherland and Co. v. United States, 
262 U. S. 489, 494, particularly the part thereof relating to refusal to 
further perform. 


(A-89369) 


SUNDAYS AND HOLIDAYS—LEAVES OF ABSENCE—COMPENSATION OF 
40-HOUR-WEEK EMPLOYEES OF PANAMA CANAL 


A 40-hour-week employee of the Panama Canal absent on annual leave for a 
period including several Saturdays, two of which are legal holidays, the 
others nonwork days by reason of Saturday noninclusion within his regu- 
lar tour of duty, is not entitled to pay for the Saturday nonwork days nor 
gratuity pay for the holidays, the leave regulations in force at the time 
clearly denying pay for the Saturday nonwork days, the act of January 
6, 1885, 28 Stat. 516, authorizing pay for holidays to “per-diem employees 
of the Government on duty * * * in the United States” having been 
enacted prior to the occupation of the Canal Zone by the United States 
not being applicable to employees of the Canal Zone and the Executive 
order of February 2, 1914, authorizing gratuity holiday pay only to those 
per-diem employees of the Canal “who work on the days prior and sub- 
sequent to the holiday,” and while the general rule is that leave with pay 
is synonymous with work or a duty status, the application of the Executive 
order in question administratively in force for so many years will not now 
be disturbed. 17 Comp. Gen. 348, amplified. 


Decision by Acting Comptroller General Elliott, May 23, 1938: 


There has been considered letter dated February 25, 1938, from 
Wayne L. Boyer, an employee of the Panama Canal, as follows: 


In reference to your letter to the Governor of the Panama Canal dated Octo- 
ber 18, 1987, which contained your decision for leave pay of 40-hr. week employ- 
ees, has to date not been effective. 

I was appointed July 22, 1936, as toolmaker with the Panama Canal. The 
appointment states that my rate of pay shall be $1.43 per hr. My travel time 
to the Canal Zone was paid at that rate, but after returning from authorized 
leave of 50 days with pay beginning Dec. 13, 1937, and ending Feb. 2, 1938, 
I find the following days have been deducted from my leave for which I have 
received no compensation : 


Dec. 18, 1987;* Dec. 25, 1937;* Jan. 1, 1938; Jan. 8, 1988; Jan. 15, 1938; 
Jan. 22, 1938; Jan. 29, 1938. 


My appointment reads as follows: “And no agent has authority to promise 
promotions, or to alter, modify, or waive, in any manner, any of said conditions.” 
(See Manual of Information—revised May 1, 1935.) Page 20, par. 31 reads as 
follows: “Such annual leave shall be paid for at the rate received by the 
employee when he entered on leave.” 

In connection with the above I am requesting of your office the legality of 
this procedure. After returning from leave I tried to ascertain through the 
Comptroller of the Panama Canal the reasons for these deductions, but all 
replies were evasive and ridiculous. 


1 These are gratuity holidays. 
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Under date of March 19, 1938, the Governor of the Panama Canal 
reported as follows: 


In reply to your letter of the 8th instant, file A-89369, addressed to our 
Washington office, there follows a report of payments to Mr. Wayne L. Boyer, 
an employee of the Panama Canal, for the period December 1, 1937, to February 
28, 1938: 


December 1937, pay roll #12259-68 (Paymaster’s Jan. 1938, Mgr vee 
Service, regular time, 64 hours at $1.43 $91 
Service, overtime, 2314, hours at $1.43 33. 8 
10 days annual leave, 13-22 
7 days travel leave, 23-29 136 hours at $1.43 194. 48 
2 days cumulative leave, 30-31 
$319. 25 


(18 and 25 nonpay days.) 
Deductions: 

Retirement 

Miscellaneous 


Net amount paid 286. 57 


January 1988, pay roll #1259-68 (Paymaster’s Feb. 1938, Vou. > ENO) 
31 days cumulative leave, 1-31, 208 hours at $1.43 $297. 44 
(1, 8, 15, 22, and 29 nonpay days.) 
Deductions: 
Retirement 
Miscellaneous 


Net amount paid 


February 1938, pay roll #2259-68 (Paymaster’s March 1938, Vou. , #2355) : 
1% day cumulative leave, 1144; 4 hours at $1.43 $5. 72 
1% days leave without pay, 1%4-2. 
Service, regular time, 144 hours at $1.43__--__-------- 205. 92 
$211. 64 
Deductions: 
Retirement 


Miscellaneous 
29. 57 


Net amount paid 


The foregoing payments were made in accordance with leave regulations 
promulgated July 24, 1937, to become effective August 1, 1937, which were 
approved by the Secretary of War “By authority of the President” August 12, 
1937, under authority of an act of Congress approved July 9, 1937, amending 
section 81, title 2, of the Canal Zone Code. 

In connection with December 25th and January ist which are indicated in 
Mr. Boyer’s letter as gratuity holidays, reference is made to Executive order 
dated February 2, 1914, which reads in part as follows: 

“12. Employees above the grade of laborer, appointed with rates of pay 
per hour or per day, will not be employed over 8 hours in any one calendar 
day, except in case of emergency. The time such employees work over 8 hours 
in one calendar day, and time worked on Sundays and regularly authorized 
holidays, including January 1st, February 22d, May 30th, July 4th, Labor Day, 
Thanksgiving Day, and December 25th, shall be considered overtime for which 
time and one-half will be allowed. Such employees who work on the days 
prior and subsequent to the holidays specifically named above will be allowed 
their regular pay for 8 hours for such days, in addition to pay for any work 
performed: * 

In view of the fact that no service was actually rendered on the regular work- 
ing days prior or subsequent to the days in question no holiday time was 
allowable therefor. 
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The claim presented by Mr. Boyer is similar to one submitted to your 
Claims Division by Mr. Lawrence Barca, under date of November 29, 1937, 
which was adjudicated as claim No. 0461051 and Mr. Barca advised that there 
was no balance due him in the premises. 


Leave regulations promulgated July 24, 1937, effective August 1, 
1937, provide: 


LEAVE FOR 40-HOUR WEEK HOURLY EMPLOYEES 


Effective August 1, 1937, the following rules will govern the payments for 
leave due 40-hour week hourly employees who work regularly five days a week; 

1. While on authorized leave with pay, payment shall be made for each work 
day absent and any Sunday charged to leave. 

2. Cumulative leave shall be paid for at a rate per day of 8 hours, equal 
to one-fifth of the equivalent weekly rate of pay computed for work days 
only at the hourly rate received at the end of the tenth month of the year in 
which the leave was earned. 

8. Annual leave shall be paid for at a rate per day of 8 hours equal to one- 
fifth of the equivalent weekly rate of pay computed for work days only at the 
hourly rate received by the employee when he entered on leave. 

4. Travel leave shall be paid for at the same rate as the last earned cumu- 
lative leave as computed in (2) above. 

5. Any leave earned at a monthly rate will be paid for at the monthly rate 
at which earned. 

6. Nonwork days, except Sunday, included in such leave shall not be paid 
for. 

7. Sundays and nonwork days shall be charged to leave if the employee is 
absent on both the last work day preceding and the first work day following 
such Sunday or nonwork day. 

8. The second nonwork day will be considered the same as Sunday for em- 
ployees whose regular work week is other than from Monday to Friday, 
inclusive. 

9. When leave of such hourly employees is commuted into cash, there shall 
be paid for each day so commuted one-seventh of the weekly compensation 
authorized herein for leaves of absence which include payment for Sunday. 


All of the nonpay days for which pay credit was not given the 
employee in the statement of account appearing in the administrative 
report were Saturdays. With the exception of December 25, 1937, 
and January 1, 1938, which were legal holidays, there is no question 
but that the administrative action denying pay to the employee for 
Saturdays, nonpay days, was clearly correct under the terms of para- 
graphs 1 and 6 of the quoted leave regulations. 

The act of January 6, 1885, 23 Stat. 516, provides as follows: 

That the employees of the Navy Yard, Government Printing Office, Bureau 
of Printing and Engraving, and all other per-diem employees of the Govern- 
ment on duty at Washington, or elsewhere in the United States, shall be allowed 
the following holidays, to wit: The first day of January, the twenty-second 
day of February, the fourth day of July, the twenty-fifth day of December, 


and such days as may be designated by the President as days for national 
thanksgiving, and shall receive the same pay as on other days. 


Of course, this statute was enacted long prior, and without refer- 
ence, to the occupation of the Canal Zone by the United States. 
The words “per-diem employees of the Government on duty * * * 
in the United States” could not have referred to the employees in the 
Canal Zone. The general laws of the United States did not auto- 
matically extend to the Canal Zone immediately upon occupation 
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under treaty, but only to the extent provided by the statutes enacted 
by the Congress. Downes v. Bidwell, 182 U. S. 244; 27 Op. Atty. 
Gen. 594. The acts of April 28, 1904, 33 Stat. 429, and August 
24, 1912, 37 Stat. 561, vested in the President the authority to fix the 
compensation of employees in the Panama Canal, with certain con- 
ditions not here involved, which authority has been continuously 
exercised by the President and was affirmed and amplified by the 
acts of June 19, 1934, 48 Stat. 1122 and July 9, 1937, 50 Stat. 486. 
It must be concluded, therefore, that per-diem employees of the Pan- 
ama Canal are not entitled to gratuity holiday pay under the terms 
of the act of January 6, 1885, 23 Stat. 516, whether the holiday 
occurs during the regular tour of 40 hours per week or on nonwork 
days (compare 13 Comp. Gen. 370; 15 id. 700), but only under the 
terms and conditions of the Executive order dated February 2, 1914, 
quoted in the administrative report, issued pursuant to the authority 
vested in the President by the act of August 24, 1912, supra. 

Under said Executive order gratuity holiday pay is authorized 
to be paid only to those per-diem employees “who work on the days 
prior and subsequent to the holiday.” In paragraph 43.2 of the 
Personnel Regulations of the Panama Canal, issued March 1, 1928, 
the Executive order in question was administratively applied as 
follows: 

* * * Such employees who work on the days prior and subsequent to 
the following holidays (known as gratuity holidays), or who work more than 
half a day on one side and are in a pay status on the other will be allowed 
their regular pay for 8 hours for such days, in addition to pay for any work 
performed: January 1, February 22, May 30, July 4, Labor Day, Thanksgiving 
Day, and December 25. The term “laborer” is interpreted so as to include 
not only employees designated “laborer” but also all alien hourly employees 
receiving 40 cents or less per hour (Cir. 603 and Cir. of 6-30-26). (See 1.312, 
42, 46.1, 46.2, 47.) 

The employee in this case did not “work” either on the days prior 
or subsequent to the two holidays in question but was paid for 
those days as on leave. Notwithstanding the general rule stated in 
decisions of this office that leave with pay is synonymous with work 
or a duty status (see decision 17 Comp. Gen. 348, 351), the applica- 
tion of the Executive order in question administratively in force 
for so many years will not now be disturbed. Swendig v. Washing- 
ton Co., 265 U. S. 322, 331. 

Accordingly, the claim of this employee for compensation for all 
of the Saturdays, nonwork days, including the legal holidays on 
December 25, 1937, and January 1, 1938, occurring during the period 
of annual leave of absence must be and is disallowed. 
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(A-94445) 


APPROPRIATIONS—SPECIFIC VERSUS GENERAL—DEPARTMENT OF 
AGRICULTURE EXHIBITS AT FAIRS 


As a specific appropriation is made each year under the Department of Agric- 
culture for exhibits at fairs, funds appropriated to carry out certain 
provisions of the Soil Conservation and Domestic Allotment .Act, and the 
Agricultural Adjustment Act of 1938, are not available for the cost of 
preparing exhibits at State, interstate or international fairs, notwithstanding 
section 9 of the Soil Conservation and Domestic Allotment Act authorizes 
the Secretary of Agriculture “to make public such information” as he deems 
necessary to carry out the provisions of said act, it being well established 
that a specific appropriation for particular purposes is available therefor 
to the exclusion of a more general appropriation. 


Sr eet General Elliott to the Secretary of Agriculture, May 23, 
1938: 


Your letter of April 22, 1938, is as follows: 


In carrying out the congressional policies contained in the Agricultural 
Adjustment Act of 1933, as amended and reenacted, the Soil Conservation and 
Domestic Allotment Act, the Agricultural Adjustment Act of 1938, and other 
legislation which it is designated to administer, the Agricultural Adjustment 
Administration has found it necessary to prepare and display at State, inter- 
state, and county fairs, as well as other gatherings and special assemblies, in- 
formational exhibits relating to the operations carried on by the Administration 
under these acts. Up to the present time, because of the constantly altered 
plans enacted by Congress, it has been diffcult to formulate any policy or 
system in the Department of displaying exhibits as described above. Conse- 
quently, heretofore such displays have been routine and perfunctory. It is now 
decided, in the light of all existing law and authorizations contained in the 
various acts, to engage in the creation and display of such exhibits as will 
convey useful and beneficial information to the public relative to the work of 
the Agricultural Adjustment Administration. 

Section 9 of the Soil Conservation and Domestic Allotment Act (April 27, 1935, 
as added, February 29, 1936, 49 Stat. 1150), provides in part: 

“The Secretary is authorized to conduct surveys, investigations, and research 
relating to the conditions and factors affecting, and methods of accomplishing 
most effectively, the policy and purposes of section 7 (a). Notwithstanding 
any provision of existing law the Secretary is authorized to make public such 
information as he deems necessary to carry out the provisions of this act.” 

Section 392 (a) of the Agricultural Adjustment Act of 1988 (February 16, 
1938, Public, No. 430, 75th Congress), provides: 

“The Secretary is authorized and directed to make such expenditures as he 
deems necessary to carry out the provisions of this act, including personal services 
and rents in the District of Columbia and elsewhere, traveling expenses (includ- 
ing the purchase, maintenance, and repair of passenger-carrying vehicles), sup- 
plies and equipment, law books, books of reference, directories, periodicals, and 
newspapers.” 


In 7 Comp. Gen. 357, there was for consideration whether the Bureau of Public 
Roads of the Department was authorized to incur expenses in presenting an 
exhibit at a convention under section 21 of the Federal Highway Act of Novem- 
ber 9, 1921, 42 Stat. 212, which makes provision for such expenditures “as the Secre- 
tary may deem necessary * * * for carrying on necessary highway research 
and investigational studies independently or in cooperation with the State high- 
way departments and other research agencies and for publishing the results 
thereof.” It was held in the decision that while the term “publication,” in its 
usual sense, means the dissemination of information through the medium of 
printed matter, the phrase “publishing the results thereof’ may reasonably be 
accorded a broader meaning in view of the express terms of the basic act of 
May 15, 1862, 12 Stat. 387, creating the Department of Agriculture, section 2 of 
which provides as follows: 
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“That there is hereby established, at the seat of the Government of the United 
States a Department of Agriculture, the general designs and duties of which 
shall be to acquire and to diffuse among the people of the United States useful 
information on subjects connected with agriculture in the most general and 
comprehensive sense of that word and to procure, propagate, and distribute 
among the people new and valuable seeds and plants.” 


It was accordingly held that while participation in fairs and exhibits had not 
been specifically authorized by Congress for the Bureau of Public Roads, and 
probably not as to the work of the other bureaus of this Department, yet in 
view of the terms of the basic statute quoted above “such participation by the 
bureaus of the Department, the duty of which is to disseminate useful informa- 
tion, may be considered as a lawful part of the work of the bureau.” 

In 14 Comp, Gen. 664, while pointing out that appropriated funds are not to be 
used for exhibits without express statutory authority, the decision states: 

“The exceptions to that general rule are cases in which the exhibit is pursuant 
to a duty imposed by law upon the Department or service to disseminate useful 
information concerning the activities to which the exhibit relates. 4 Comp. 
Gen. 457; 7 id. 357; 14 id. 427.” 

In view of the foregoing, it would seem that upon an administrative determina- 
tion that participation in fairs and exhibits is a necessary medium of making 
public information by this Department under the provisions of the acts ad- 
ministered by the Agricultural Adjustment Administration, such expenses may be 
incurred. However, the following provision contained annually in the Appro- 
priation Act for this Department, being for the fiscal year 1938, the act of June 29, 
1987, 50 Stat. 395 [401], is for consideration: 

“Agricultural exhibits at fairs: To enable the Secretary of Agriculture to make 
suitable agricultural exhibits at State, interstate, and international fairs held 
within the United States; for the purchase of necessary supplies and equipment ; 
for telephone and telegraph service, freight and express charges; for travel, 
and for every other expense necessary, including the employment of assistance in 
or outside the city of Washington, $85,000.” 

As a result of this specific provision it may possibly be said that, as to the 
class of fairs designated as State, interstate, and international fairs, as opposed 
to county and other fairs of less than State-wide interest, this appropriation is 
exclusive in the Department. However, it is felt that when the estimates were 
considered for inclusion in the Appropriation Act for the Department for the 
fiscal year 1938, supra, the item for exhibits at fairs was not intended to include 
the large amount of expenditures which would be necessary to make appropriate 
exhibits containing information relative to the several acts administered by the 
Agricultural Adjustment Administration. This view is supported by the fact 
that, while funds for the work of the Agricultural Adjustment Administration 
were included in an appropriation act for the Department for the first time in 
the act for the fiscal year 1938, the item for exhibits in the Appropriation Act for 
the fiscal year 1937, 49 Stat. 1421, 1427, carried the same appropriation amount 
of $85,000 as is contained in the similar item in the act for the fiscal year 1938. 
Furthermore, the appropriations for carrying out the acts administered by the 
Agricultural Adjustment Administration are relatively large and are considerably 
disproportionate to the sum appropriated specifically for exhibits at fairs in the 
exhibit item in the Appropriation Act for the Department. 

It is requested, therefore, that you advise whether funds available for carry- 
ing into effect sections 7 to 17, inclusive, of the Soil Conservation and Domestic 
Allotment Act and the Agricultural Adjustment Act of 1988 may be allotted to 
the Office of Exhibits of this Department to cover the cost of preparing exhibits 
at State, interstate, and international fairs. In this connection, specific atten- 
tion is directed to section 11 of the Soil Conservation and Domestic Allotment 
Act (April 27. 1935. as added, February 29, 1936, 49 Stat. 1155), and to section 
393 of the Agricultural Adjustment Act of 1938 (February 16, 1938, Public No. 
430, 75th Congress), as follows: 

Section 11— 

“All funds available for carrying out this act shall be available for allotment 
to the bureaus and offices of the Department of Agriculture and for transfer 
to such other agencies of the Federal or State governments as the ee 
may request to cooperate or assist in carrying out this act * * 

Section 893— 

“All funds for carrying out the provisions of this act shall be available for 
allotment to bureaus and offices of the Department, and for transfer to such 
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other agencies of the Federal Government, and to such State agencies, as the 
Secretary may request to cooperate or assist in carrying out the provisions of 
this act.” 


In view of the fact that the Agricultural Adjustment Administration has 
already received several requests for the display of exhibits, it is requested 
that your reply be expedited. 


It is a well established rule that a specific appropriation for par- 
ticular purposes is available therefor to the exclusion of a more gen- 
eral appropriation. Accordingly, while section 9 of the Soil Conser- 
vation Act authorizes the Secretary of Agriculture “to make public 
such information” as he deems necessary to carry out the provisions 
of said act, it does not specifically authorize or require that such in- 


formation be made public by the use of exhibits at fairs. And since 


for exhibits at fairs a specific appropriation is made each year under 
the Department of Agriculture it must be held that the funds appro- 
priated to carry out the provisions of sections 7 to 17, inclusive, of 
the Soil Conservation Act and the Agricultural Adjustment Act of 
1938 are not available for the cost of preparing exhibits at State, 
interstate, or international fairs. 


(A-94598) 


SALES—MISTAKES—BIDS—PRICE DIFFERENCES AS CONSTRUCTIVE 
NOTICE OF ERROR 


Where after the opening of bids in connection with the sale of used Government 
material “as is,” “where is,” and “if is,” without recourse, and award to the 
highest bidder on one lot, the said bidder alleged error in that it had mis- 
placed the decimal point in the bid price, there is no basis for granting 
relief from the bid which contained nothing to put the contracting officer 
on notice of mistake and was accepted in good faith, notwithstanding the 
bidder’s price on the particular lot was much higher than that of the other 
bids and the estimated value of the material, the wide differences in prices 
bid for the different items of property involved being but further indication 
that a difference in bid prices in connection with sales of used Government 
material is not necessarily sufficient to put the contracting officer on notice 
of a mistake as would a like difference in the prices quoted on Government 
purchases of equipment, supplies, etc. 


Acting Comptroller General Elliott to the Chief, Bureau of Supplies and 
Accounts, Navy Department, May 24, 1938: 


There has been received your letter of April 12, 1938, as follows: 


Subject: Sealed bid sale of March 22, 1988, Boston Sales Catalog 103—B, lot 138, 
Boston Junk Company. 


Enclosures: 


(A) Boston Junk Company of Boston, letter dated March 26, 1938, to the 
Navy Yard, Boston. 

(B) Comdt. Navy Yard, Boston, letter L11-4(SE), March 29, 19388, to 
General Accounting Office, via Bu. of 8. and A. 

(C) Copy of sales catalog 103-B. 

(D) Copy of abstract of bids, sale of March 22, 1988. 


1. Enclosures (A) and (B) are forwarded for appropriate action. 
2. On March 22, 1988, bids were opened by the supply officer, Navy Yard, 
Boston, for the sale of surveyed material as covered by Catalog 103—B, enclosure 
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(C). Bids were received as follows on Lot 138 covering 4,000 pounds of scrap 
armatures: 


Bidder: Price bid per cwt. 
New England Iron & Steel Co 
H. Cohen & Co., Inc 
Bay State Smelting Corp 
Vale Salvage Co 
Boston Junk Co 
National Metals Co., Inc 
David Feinburg Co 
Charles A. Lach 
Simon Myers 


8. It seems apparent from a comparison of the bids submitted that the Boston 
Junk Company made an obvious error in submitting a bid of $16.25 per ewt., 
that the decimal point was misplaced, and that the bid was actually intended to 
be $1.625 per ewt. As award has already been made based on the bid, it is 
recommended that authority be given to correct the bid and to amend the award 
to correspond with the corrected bid. 

The bids here in question were on surveyed material sold “as is, 
where is, and if is” without recourse as distinguished from bids for 
the performance of work or the furnishing of supplies, equipment, etc. 
Consequently, there might be expected a wide range in the bids which 
would be based more or less upon the use to which the property was 
to be put by the particular bidder or the chances of resale thereof. 
The mere difference in the prices bid for such property would not 
necessarily put the contracting officer on notice of a mistake as would 
a like difference in the prices quoted on equipment, supplies, etc., to be 
furnished. 

The “Conditions and terms of sale” in this instance contained, among 
others, the following provisions: 

All material listed in this catalogue is offered by sealed bid sale “as is,” 
“where is,” and “if is” without recourse. The description is based on the best 
available information, but no warranty or guaranty is given by the Navy as 
to the exact quantity, quality, condition, weight, size, or description, or that it 
is in condition, to be used or desired to be used by the purchaser. In every 
case where samples of the lots are shown, these samples, to the best of the 
Navy’s belief, are true and fair, but the bidders are cautioned that they should 
make an examination of the lots before the sale, as no allowance will be made 
on account of any difference between the sample and the lot. This is not a sale 
by sample, 

The facts of record disclose that the bid of the Boston Junk Com- 
pany on lot No. 138, covering 4,000 pounds of scrap armatures, as 
received, canvassed, and abstracted, was clear and unambiguous. 
Said bid was accepted by the contracting officer and, upon receipt of 
notice of award, dated March 25, 1938, the said bidder advised in letter 
of March 26, 1938, as follows: 


I am in receipt of your notice of award dated March 25, 1938, in which you 
have awarded me lot #138, of catalogue #103-B, at $16.25 per hundred pounds. 
In making my entry under this lot, I intended to bid $1.625 per hundred pounds. 
Through an error on my part I put the decimal point in the wrong place. As 
I was not present at the opening of bids, being out of town, I was unable to 
notify the officer who opened the bids that my bid was in error. I called the 
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supply officer the next day after I noticed the error. For your information, I 
figured the scrap armatures to contain 17% copper @ $7.50 per 100 pounds_ $1. 275 
and 83% iron @ $.40 per 100 pounds, $.332_.....------------~------~----- . 332 








1. 607 


; Incidentally, you may be interested to know that I have recently purchased 
\ from the Pullman Company their scrap armatures at $1.55 per 100 pounds on 
public bid. 


In view of the above, I respectfully request that steps be taken to relieve me 
of taking lot #138 at $16.25 per 100 pounds. 

While the prices quoted by the Boston Junk Company on the said 
lot were much higher than the other bids received thereon and the 
estimated value of scrap armatures, there was nothing therein to put 
the contracting officer on notice of mistake and the bid was accepted 
in good faith. In this connection it is to be noted that the sale con- 
sisted of over 100 separate and distinct lots of material and that this 
bidder submitted bids on several of the lots with respect to which there 
was considerable difference in the prices, tending to show, as herein- 
before stated, that differences in bid prices is no basis for presuming 
error. For instance, the Boston Junk Company on lot 23 submitted 
a bid of $38.75, whereas other bids received thereon were $55.25, 
$160.27, $137.77, $25.05, and $40. On lot 33 the Boston Junk Company 
submitted a bid of $40.55, the other bids being $45, $5.05, $55, $10, $4, 
$35, and $25.78. On lot 41 the Boston Junk Company submitted a bid 
of $68.77, the other bids being $18.05, $35, $50, $61, and $45. On lot 
52 the Boston Junk Company submitted a bid of $14.02, the other 
bidders being $16.26, $1.55, $20, $14, $13, $20.50. On lot 142 the Bos- 
ton Junk Company submitted a bid of $42.25, the other bids being 
$113.55, $101.35, $127.50, $50, $115.75, $86.285, $105, $211.11, $87.77, 
$51, $35, $111.50, $77.77. 

The acceptance of the bid of the Boston Junk Company as sub- 
mitted consummated a contract and fixed the rights and obligations 
of the parties thereto. The obligation of the United States as so fixed 
can not now be changed by any action of the Government officers 
except for its own benefit or upon some new and valuable consideration 
passing to the Government. Pacific Hardware Co. v. United States, 
49 Ct. Cls. 327. 

From the facts of record it must be held that there is no basis for 
granting relief to the Boston Junk Company from its accepted bid. 
See 16 Comp. Gen. 596. 17 Comp. Gen. 601. 

The papers are returned. 


(A-86967) 


TRANSPORTATION—LAND-GRANT DEDUCTIONS—TITLE TO PROPERTY 
IN TRANSIT 


The mere use in a Government contract for the purchase of material, of a pro- 
vision indicating a price f. o. b. destination, where there is an alternate 
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provision under which in effect there arises another price for delivery at 
point of shipment, is not conclusive upon the question of title to the property 
during transit and where there is an express avowal in the contract that 
title shall pass at point of shipment, or the entire transaction between the 
parties to the purchase establishes an intent and understanding that the 
right of shipment on Government bill of lading was reserved by the Gov- 
ernment for the specific purpose of effecting delivery by the contractor at 
point of shipment rather than at destination in order that the benefit of 
land-grant rates might be obtained, the Government is entitled to deduction 
for land-grant from transportation charges on shipments involved under the 
statutes providing for transportation of “property” of the United States 
over land-grant railroads at reduced rates. 


Acting Comptroller General Elliott to the Chicago, Burlington & Quincy 
- Railroad Co., May 25, 1938: 


There has been considered your letter of January 27, 1938, relative 
to the matter of deduction for land grant from charges for the trans- 
portation of certain shipments of property moving under Govern- 
ment bills of lading which bore notations naming the destinations of 
the shipments in spaces provided thereon for showing the “F. O. B. 
point named in the contract” under which the property was acquired. 
In view of these notations you question whether the property as trans- 
ported was property of the United States so as to be entitled to the 
benefit of land-grant deductions from charges for its transportation. 

You refer particularly to two shipments as presenting the question. 
One of said shipments consisted of 75,505 pounds of steel bars shipped 
from Madison, IIl., to Ballantine, Mont., under bill of lading I-570408, 
April 15, 1936. Said bill of lading shows the Laclede Steel Co. as the 
consignor of the shipment and “Bureau of Reclamation” as the con- 
signee. It is further shown on the face of the bill of lading that the 
issuing officer was A. McD. Brooks, purchasing agent, and the issuing 
office Denver, Colo. The consignee’s certificate of delivery thereon was 
accomplished to show receipt of the shipment at Ballantine, Mont., 
April 22, 1936, by E. E. Lewis, regional director, as consignee. The 
notation on the basis of which your question arises is contained in the 
space provided on the bill of lading for the certificate of the issuing 
officer as follows: 

Certificate of Issuing Officer 


(To be filled out when this bill of lading is issued for use by contractor in making 
shipment) 


CPOIURER BOD, Ke cntee eis or Purchase Order No. 5,716-A dated April 1, 1936. 
Ballantine, Mont., with shipment from Madison, Ill. (f. o. b. point named in 
contract.) 


(Signed) A. McD. Brooxs, Purchasing Agent. 
(Issuing Officer.) 


(Carrier's rights to shipping charges not affected by facts set out in this 
certificate. ) 
In addition to the foregoing the bill of lading contains the further 
typed notation in the space provided for the description of the articles : 
“If material is damaged in transit it will be rejected at destination and 
special damages will result.” 
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Contract ER 12r-ECW-316, under which the material here con- 
cerned was purchased shows that under date of February 26, 1936, in- 
vitation for bids was issued by the purchasing agent, A. McD. Brooks, 
for furnishing certain reinforcing steel “for delivery at shipping 
point and/or Ballantine, Montana,” said invitation containing the 
following provision : 

The Government reserves the right to have shipments made on Government 
bills of lading and to deduct commercial freight cost on such shipments from any 
payment due the contractor. In every case the shipping points must be stated in 
the bid. Offers to equalize the difference between commercial and land-grant 
freight rates applicable from points other than the shipping point or points named 
herein to destination will be considered. Offers of equalization on any other 
basis will not be considered. 

For determining the low bid and making award the cost of the steel and 
the freight charges will be computed on the basis of the weight stated in the 
invitation or on the basis of the theoretical weights as established in Federal 
specifications symbol QQ-B-71. 

= - 


* * . * 


* * * ‘The contractor shall be responsible for and make good any and all 
damage due to improper preparation or loading for shipment. 


The bid of the Laclede Steel Co., under date of March 5, 1936. 
agreed “to furnish any or all of the items upon which prices are 
quoted, at the price set opposite each item, f. 0. b., cars Ballantine, 
Montana,” the bidder stating further: 

Shipment of the product as covered by this bid will be made in —-———— car- 
load quantities of 75,100 pounds or more from our plant at Madison, Illinois, to 
Ballantine, Montana. 

In case the Government shall supply Government bill of lading for such 
shipment by all-rail transportation, title to all of such product in each ship- 
ment shall be taken by the Government on delivery thereof for such transpor- 
tation in accordance with such bill of lading and shipping order, and freight 


charges will be allowed on the invoice therefor computed at a rate of $0.97 
per 100 pounds on carload minimum of 80,0007. 


The bid was accepted April 1, 1936, as follows: 


Items Nos. 1 to 4 inclusive, f. o. b. cats Ballantine, Montana, with LESS 

Commercial Freight and an additional allowance to equalize Commercial-Land 
Grant Freight Differential from San Francisco, California, to Ballantine, 
Montana. 
The property was shipped from Madison to Ballantine on Govern- 
ment bill of lading. The carrier claimed in its bill 57025 transporta- 
tion charges in the amount of $875.86, on the basis of tariff rates 
without deduction for land grant. Payment was made by the dis- 
bursing officer, E. C. Morton, on voucher No. 1067 of his October 1936 
account, in the net amount of $561.62 on the basis of making deduc- 
tion for land grant from the tariff charges claimed. 

The second shipment to which you refer consisted of cotton piece 
goods, weight 384 pounds, shipped from St. Louis, Mo., to Denver, 
Colo., via the Chicago, Burlington & Quincy Railroad, under Gov- 
ernment bill of lading I-588409, October 22, 1936. The Rice-Stix 
Dry Goods Co., was shown as the consignor on the bill of lading 
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and Bureau of Reclamation as the consignee. It was further shown 
on the face of the bill of lading that Vern H. Thompson, acting pur- 
chasing agent, Denver, Colo., was the issuing officer, and the issuing 
officer’s certificate made reference to purchase order No. 20573-S, 
dated October 16, 1936, and showed “Denver, Colorado—shipment 
from St. Louis, Missouri” in the space provided therein for showing 
“F, O. B. point named in contract.” Charges were claimed by the 
carrier in the amount of $6.83 on its bill 59501 on the basis of tariff 
rates without deduction for land grant and payment was mace by 
G. F. Allen, disbursing officer, on voucher 1568296 of his March 1937 
account, symbol 94-900, in the amount of $4.98 on the basis of making 
deduction of $1.85, for land grant, from the tariff charges claimed. 

The agreement under which this material was purchased shows that 
A. McD. Brooks, purchasing agent, Denver, Colo., invited bids Octo- 
ber 7, 1936, for furnishing the material “for delivery at shipping 
point and/or f. o. b. Denver, Colo.” The invitation contained also 
the following provision: 


Guaranteed Shipping Weights and Methods of Computing Delivered Cost 
to the Government. (This paragraph applicable only if guaranteed shipping 
weight requested in schedule.) Each bidder shall state in the blanks provided 
therefor in the schedule, the total shipping weight of each item that he pro- 
poses to furnish. The weights stated will be used in computing the delivered 
cost to the Government and in determining the low bid. Failure to state the 
shipping and delivery points and the total shipping weight of each item will be 
considered sufficient cause for rejecting the bid. All equipment, materials, and 
supplies furnished and delivered f. o. b. cars at contractor’s shipping point 
shall be shipped on Government bills of lading. In the case of equipment, 
materials and supplies furnished and delivered f. o. b. cars at destination, 
the Government reserves the right to have shipment made on Government 
bills of lading and to deduct, from any payment due the contractor, the cost 
of transportation, from the contractor's shipping point to destination, of the 
total shipping weight stated in the schedule, at commercial freight rates. If 
the actual shipping weight, including packing, as later determined by the 
freight bill, exceeds the shipping weight stated in the schedule, in either 
shipping point or destination bids, the Government will deduct, from any 
payment due the contractor, the cost of transportation at commercial freight 
rates, on all excess weight over and above ihe weight stated in the schedule. 


The schedule called upon the bidder to show the designated informa- 
tion and blank spaces therefor were filled in apparently by the bidder 
as follows: 

State guaranteed shipping weight, 450 lbs. 

Nore.—Bid will be considered as incomplete without this information. 


F. O. B. cars delivery point, Denver, Colo. 
Shipping Point, St. Louis, Mo. 


The bid of the Rice-Stix Dry Goods Co. showing the information 
as above stated : 


In compliance with the above invitation for bids, and subject to all the con- 
ditions thereof, the undersigned offers, and agrees, * * * to furnish any 
or all of the items upon which prices are quoted, at the price set opposite 
each item, f. o. b. Denver, Colo. * * 
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The bid so submitted was accepted October 16, 1936, as follows: 


Accepted as to items numbered—Item #1 at $0.08% per yard, f. o. b. cars 
Denver, Colorado, with shipment on Govt. B/L from St. Louis, Missouri, and 
LESS Commercial Freight. 


It is indicated that the questioning, at this time, of the right to 
deduction for land grant on shipments such as these, merely because 
the bill of lading, in the space reserved thereon for the certificate 
of the issuing officer, names the destination of the shipment as the 
f. o. b. point named in the contract—after a practice on the part of 
the carriers to the contrary, for many years, of accepting payment 
on the land-grant basis for other shipments moving under bills of 
lading showing similar information—is probably prompted by the 
fact that under date of January 6, 1936, the Assistant Director of 
Procurement, Treasury Department, issued Procurement Division 
Bulletin S. P. O. No. 72, addressed to State Procurement Officers, 
to which you refer, and which states: 


There has been brought to the attention of the Procurement Division the 
fact that in numerous instances invitations to bid are issued calling for 
delivery f. o. b. destinations with clause inserted providing for deduction of 
commercial freight charge from contractors’ invoices and the issuance of 
Government bills of lading to cover the movements. In some cases materials 
have been purchased f. o. b. destination, moved on commercial bills of lading 
and upon arrival at destinations the commercial bills of lading were converted 
into Government bills of lading. The purpose of the offices which have fol- 
lowed these practices has been the reduction in transportation costs through 
the medium of deductions account of land grant from commercial rates. 

Efforts of State procurement offices to reduce costs by proper means are 
commendatory and are encouraged, but there is serious doubt of the propriety 
of the measures described in the preceding paragraph. Deductions account 
of land grant can be made only on transportation charges on Government 
property. The title to property purchased by the Government under contracts 
ealling for delivery f. o. b. destination does not pass to the Government until 
’ arrival of the material on cars at the usual place of delivery at the destina- 
tion named in the contract. Any attempt to change the terms of purchase 
after the award of contract for the purpose of securing benefit of land grant 
deductions on transportation charges is subject to misinterpretation and must 
not be permitted. At best, there is reasonable doubt that deduction of com- 
mercial freight charge from vendors’ invoices and the issuance of Government 
bills of lading, or substitution thereof for commercial bills of lading where 
invitation to bid and award of contract provide for delivery, f. 0. b. destina- 
tion, has the effect of vesting title in the Government at point of origin. 

The practices heretofore followed and described herein will be discontinued 
immediately. For the future, State procurement officers will make provision 
for award of contracts f. o. b. point of origin in cases where economy can be 
effected in transportation costs by means of land grant deductions from com- 
mercial rates. In cases where material will originate at and be destined to 
points between which no land grant is available, purchases will be made f. o. b. 
destination, shipments to move on commercial bills of lading and transportation 
charges to be paid by vendor. 

It is realized that these directions will necessitate the computation of net 
freight rates in many instances in order to determine low bidder, which will 
occasionally result in some delay in awarding contract. The traffic section, 
Procurement Division, is, however, equipped to supply necessary rate informa- 
tion promptly, and it is not anticipated that this factor will materially retard 
any project. 


The question thus presented arises by reason of the provision of 
the land-grant statutes for transportation of property and troops of 
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the United States over land-grant railroads at reduced rates. It has 
been held that the reduced rates so contemplated can not be required 
for application in connection with the transportation of the personal 
baggage and private mounts of Army officers, even though such offi- 
cers may be entitled to have their personal baggage and private 
mounts transported at Government expense. See Oregon-Washing- 
ton Railroad & Navigation Company v. United States, 255 U. S. 339, 
and United States v. Galveston, Harrisburg & San Antonio Railway 
Company, 279 U. S. 401. The present submission seeks a like avoid- 
ance of the application of land-grant rates to the transportation of 
the shipments here concerned on the theory that the materials trans- 
ported were not, during the period of transportation, property of the 
United States. 

The insistence that these materials were not property of the United 
States appears to be rested mainly on the fact that the bills of lading 
issued for the transportation service have notations indicating that the 
materials were purchased f. o. b. destination. The question, however, 
as to when the title to the goods in question passed to the United 
States is governed by the intention of the parties to the contract of 
purchase and the mere fact of a notation on the bills of lading in this 
connection is not controlling on that question. In Hatch v. Oil Com- 
pany, 100 U. S. 124, 1385-137, it was said: 

Even when a place of delivery is specified, it does not necessarily follow that 
the title does not pass before they [i. e. the goods sold] reach the designated 
place, as that may depend upon the intention of the parties; and whether they 
did or did not intend that the title should vest before that is a question for the 
jury, to be determined by the words, acts, and conduct of the parties and all 


the circumstances. 
+ . * . * * * 


Stipulations in respect to the forwarding and shipping the staves are also 
contained in the second agreement; but it is not necessary to enter into any 
discussion of that topic, as it appears that the manufacturers, if they did any- 
thing in that regard, were to act as the agents of the plaintiffs, * * * 

That it is the intention of the parties as determined from the entire 
transaction of purchase rather than the effect of isolated and inept 
phrases occurring in the negotiations that governs the matter of 
passing of title to articles procured through purchase has been given 
application by the courts in considering the right of the Government 
to deduction for land grant from charges for the transportation of 
articles in connection with which the question of title or ownership 
has been raised. Thus in Louisville & Nashville Railroad Company 
v. United States, 267 U. S. 395, there was involved the transportation 
of certain coal purchased from the Gulf States Coal Company under 
a contract of March 15, 1915, which provided that the contractor 
should— 

* * * furnish and have delivered on United States barges, or in bunkers, 


from hoists, in carload lots, at Mobile, Alabama, when requested, eighteen thou- 
sand short tons, more or less. * * * Coal to be shipped on Government bill 


§12746™—38——64 
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of lading, to be furnished by the contracting officer, the United States to pay 
railroad freight charges between Dixiana and Mobile and the contractor to 
provide for transferring the coal from cars to United States barges and to 
pay all demurrage charges that may accrue. * * 


The specifications, made a part of the contract showed, however, that 
in order to permit the United States to take advantage of land- 
grant rates, the proposal contemplated either delivery at the mine, 
which was located at Dixiana, from which shipment would be made 
on Government bill of lading to Mobile, or delivery at Mobile de- 
pending upon which operated to the greater advantage in the matter 
of delivered cost at Mobile. The Court said: 


The language “shall furnish and have delivered on United States 
barges * * *,” if it stood alone, might be taken to indicate that delivery was 
to be made after transportation. But when read, as it must be, with the 
advertisement and specifications, and in the light of what was done, it appears 
with reasonable certainty that delivery at the mines was contemplated. The 
specifications distinctly show that, if mine delivery should be selected, the coal 
would be ordered in carload lots and shipped on government bills of lading. 
In harmony with that provision, the contract required shipment in carload 
lots on forms of bills of lading furnished by the contracting officer, and bound 
the United States to pay freight charges from the mine to Mobile. This meant 
that the contractor was not to be concerned with or responsible for the trans- 
portation by rail. But, if delivery at gulf ports had been selected, the con- 
tractor would have been bound to hire the carrier and to pay the freight. 
The provisions of the contract and specifications together amount to a declara- 
tion of the parties that there was to be delivery of the whole quantity at the 
mine, and the conduct of the parties was in harmony with that purpose and 
inconsistent with an intention that delivery to the United States should be 
made after transportation by rail was ended. The general rule is that title 
passes from seller to buyer with the delivery of the goods. All the coal except 
that furnished the Tonopah was delivered by the seller to the United States 
at the mines on board railroad cars of appellant, a common carrier designated 
by the United States by the furnishing of government bills of lading. It must 
be held that title passed at the time of such deliveries. See United States v. 
Andrews, 207 U. 8. 229, 240, 243 





Thus, although the contract provided that the vendor should have 
the coal delivered at Mobile the court found that the intention of the 
parties, as established from the entire negotiations and performance, 
contemplated delivery and transfer of title at the mines, with the 
result that the Government was entitled to deduction for land grant. 
Relative to the coal furnished the Tonopah, title to which it was held 
did not pass at point of shipment, it will be noted from Finding 
XII by the Court of Claims, 57 Ct. Cls. 268, 274, that the negotiations 
did not contain any indication of an intention on the part of the 
Government to avail itself of the benefit of land grant through 
stipulation for delivery at the mine. That purchase was made by 
the assistant paymaster of the vessel Zonopah who invited bids for 
furnishing the coal alongside the vessel at Pensacola, Fla. The 
proposal of the bidder specified a price of $3.59 per ton, or if Gov- 
ernment bills of lading should be furnished $2.36 per ton. The bid 
of $2.86 was accepted and Government bills of lading were furnished. 
The facts, as thus found, apparently were regarded as affording no 
indication that the Government contemplated delivery at the mine. 
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There was nothing to show that the question of land grant, or of any 
benefit which could accrue only on the basis of a mutually understood 
condition that title should pass at time of shipment, was considered. 
Such intention was manifest, however, as to the other contracts 
there concerned and is also manifest from the negotiations involved 
in the present matter. 

Similarly in the case of the /Jlinois Central Railroad Company v. 
United States, 57 Ct. Cls. 277, affirmed 265 U. S. 209, there were 
involved various shipments of property purchased by the Govern- 
ment for use in improvement of the Mississippi River, under con- 
tracts which called for delivery on board cars at point of shipment, 
but subject to inspection and acceptance or rejection at or beyond 
destination. The invitation for bids, according to the findings of 
facts by the Court of Claims included the following statement : 


“The prices will be for the articles delivered f. o. b. cars at [place of shipment]. 
The successful bidder will procure the cars, but the United States will pay the 
freight and furnish shipping instructions and bills of lading. This arrangement 
is made to enable the Government to take advantage of land-grant rates, ani 
will not operate to relieve the dealer of any responsibilities as shipper that 
would attach if delivery had been made at destination.” * 

The shipments were all made on Government ‘bills of tnding, which were 
accomplished, the articles inspected, and accepted at points of use by the proper 
Government officials. * * 


Upon consideration of this case by the Supreme Court of the United 
States it was said: 


We agree with the Court of Claims that “the United States and the contractors 
were privileged to write into their contract such terms as they saw fit” and that 
“provisions for a final inspection at point of delivery or for the rendering of a 
further service by the contractor at that point were not inconsistent with and 
could not be invoked to nullify a specific provision under which the title to the 
property passed to the United States by delivery at the initial point of shipment to 
the carrier as agent. Land-grant rates were applicable.” See Hatch y. Oil Com- 
pany, 100 U. 8. 124, 134, 135. 

+ 2 * 7 * * * 

The Government dealt with the consignors as if the property was its—dealt 
with the Railroad Company as if the property was its, the Government’s, and, as 
we have seen, the Railroad Company dealt with the Government on that assump- 
tion, and the contractors dealt with it on that assumption. The incidental regu- 
lations between it and the contractors cannot divest that ownership in the 
interest of the Railroad Company. 


Further, in commenting upon the case of Clarkson v. Stevens, 106 U.S. 
505, cited by the carrier as supporting the conclusion that title did not 
pass to the United States until acceptance of the shipments at destina- 
tion, the court said : 

The case does not sustain the contention. It was decided that the intention 
of the parties was determinative, not an arbitrary rule of construction. In the 
case at bar the findings of the court demonstrate that the Government especially 
intended to avail itself of the fact that the shipments were to be transported 
over land-grant roads, and that it was entitled to deductions from the commercial 
rates. 

The right of the Government to the deductions for land grant was 
accordingly upheld. 
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To the same general effect see Chicago, Milwaukee & St. Paul Rail- 
way Co. v. United States, 57 Ct. Cls. 569, affirmed in 267 U. S. 403. 
In this case, in Finding V by Court of Claims, it was stated in con- 
nection with shipments under a contract with Crerar, Clinch & Co.: 

* * * ‘The price named applied at the mines, free on board cars, but the con- 


tract provided that the coals should be subject to “inspection and acceptance or 
rejection by receiving quartermaster at final destination.” * * 


In the opinion of the court it was stated. 


The gravamen of the plaintiff's complaint is that the property which was 
shipped over its lines was not Government property, but was property belonging 
to private persons, and was therefore not subject to land-grant deductions. The 
evidence in the case discloses that in every instance the property belonged to the 
Government, and therefore the plaintiff is not entitled to recover. 


That the substance of a contract of purchase rather than the form 
is the essential matter on a question such as here for consideration is 
well established in the case of 2. P. Andrews & Co. v. United States, 
41 Ct. Cls. 48, affirmed, United States v. Andrews, 207 U.S. 229. In 
that case R. P. Andrews & Co. was queried by the Division of Insular 
Affairs, War Department, as to whether they would furnish certain 
paper— 

* * * f. 0. b., Manila, at the price at which the same is now furnished to 
the Government Printing Office, Washington, D. C., plus freight from New York; 
payment to be made from Philippine funds on invoice verification at Manila, P. I. 
and upon reply to the effect that such paper, with exceptions not mate- 
rial here, would be furnished— 

* * * at the prices for which the same is now being furnished to the 
Government Printing Office, Washington, D. C., plus freight rate from New York 


to Manila, P. lL, * * *. Payment to be made from Philippine funds on 
invoice verification at Manila, P.I. * * * 


the company was instructed in letter of August 28, 1901, 


Please deliver f. 0. b. Manila, P. I. (via Suez Canal), the following: 
Articles called for in inclosures 1 and 2. 





* 





* * 


Ship care Barber & Co., steamship agents, Pier B, Pennsylvania docks, 
Jersey City, N. J. (See note inclosed). 

The note inclosed stated that a special arrangement had been made 
so that after f. o. b. delivery at Jersey City, N. J. (subsequently 
changed to Brooklyn, N. Y.) the freight rate would not be higher than 
$11.05 per ton and that the “Philippine government will, upon in- 
voice verification at Manila, reimburse you for the cost of this ocean 
shipment.” Andrews & Co. made the shipment as directed and pre- 
paid the freight. 

A question as to the ownership of the property having arisen by 
reason of the fact that the paper, having been damaged by water 
in transit, was practically worthless upon delivery at Manila, it was 
determined that title passed upon shipment from New York. 41 Ct. 
Cls. 48. In disposing of the case upon appeal the Supreme Court 
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said, with respect to the term “f. 0. b. Manila” as used by the Division 
of Insular Affairs in opening the negotiations: 

* * * Considering that context, it would seem most reasonable to con- 

clude that the words implied that, as the Government desired the freight to 
Manila to be included in the purchase price, the freight therefore to Manila 
was to be primarily defrayed by the seller. * * * Moreover, we think the 
subsequent correspondence, when considered in other aspects, makes certain 
the conclusion that the words “f. o. b. Manila,” as used in the proposal, meant 
precisely what we have stated the context of the proposal indicated that those 
words were intended to imply. This we think results from the provisions of 
the letter of August 28, selecting a particular firm to whom the goods were 
to be delivered for transport to Manila, and of all the other directions con- 
tained in the letter, since they are inconsistent with the theory that the words 
“f. o. b. Manila” were used as meaning that the goods should not be delivered 
as directed, but should remain the property of Andrews & Co. and be under 
their control and subject to their risk until delivered at Manila. * 
Thus the court declined to let the form in which the undertaking 
was stated, namely to furnish at a price f. o. b. Manila, prevail over 
what was determined, upon consideration of the entire transaction, to 
have been the substance of the agreement as contemplating and 
requiring delivery at New York. 

And so in the instant matter the mere use of a provision indicating 
a price f. o. b. destination in a contract containing an alternate pro- 
vision under which in effect there arises another price for delivery at 
point of shipment is not to be regarded as conclusive upon the ques- 
tion of title to the property during transit, since the entire transac- 
tion, particularly if viewed in the light of a practice that has main- 
tained for years to the contrary, establishes an intent and under- 
standing contemplating delivery to the Government at point of 
shipment. 

Some misapprehension in this connection appears to have resulted 
from the practice on the part of the Government of reserving the 
right to deduct from prices, which include cost of transportation to 
destination, the amount of the transportation cost so included and 
to require shipment on Government bills of lading. Thus in con- 
nection with the present matter you urge: 

* * * 


this much is perfectly clear, and admitted by the Government, in 
connection with both shipments: 


1, Both shipments were purchased f. o. b. destination. 


2. Both bills of lading bore a notation “f. o. b. Denver” or “f. o. b. Ballan- 
tine” as the case may be. 


8. In both cases, the vendor and not the Government bore the transportation 
charges, 


Concerning the statement that the vendor and not the Government 
bore the transportation charges, a careful analysis of what actually 
transpired would appear to establish the contrary. Bids were invited 
which included cost of transportation to destination. That both 
parties contemplated the inclusion of such cost in the bid price is 
indicated by the fact that the bidder was required to state his ship- 
ping point and was informed in the invitation for bids that should 
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the Government so elect it would assume the responsibility for trans- 
portation, issuing Government bill of lading therefor, and reduce 
the bid by the amount of the cost of transportation computed on 
the basis of the commercial freight rate, the commercial freight rate 
being the freight rate on the basis of which the bidder’s destination 
bid price obviously would be computed. The fact, therefore, is that 
in electing to exercise the right so reserved the Government, and not 
the contractor, assumed the responsibility for transportation, issued 
the bill of lading for the service, and paid the carrier’s charges, the 
contractor being relieved of all responsibility in that connection after 
delivery on board cars at the shipping point and his bid price being 
adjusted by reason thereof, in accordance with the terms of the 
arrangement, to reflect in effect a price for delivery f. o. b. shipping 
point. In substance, therefore, the whole arrangement and _ per- 
formance thereunder contemplated a price for, and resulted in, a 
delivery at the shipping point. As to the fact that the bills of lading 
bore notations indicating the destinations of the shipments as the 
“f, o. b. point named in contract,” it is to be noted that the notations 
on the bills of lading form no part of the contract between the 
parties to the agreement of purchase and may not be relied upon to 
defeat an intention otherwise manifest. Moreover, there is for con- 
sideration the fact that the notations on the bills of lading were 
intended to serve as notice to the Government auditors handling the 
bill for transportation that the contractor’s price for the material 
should be adjusted to conform with delivery at the shipping points, 
Obviously the necessity for such adjustment is more clearly indicated 
by showing on these bills of lading the destination points, rather 
than the shipping points, as the points on which the price stated in 
the contract was arrived at. 

It is well settled that as a general rule the delivery of goods by a 
consignor to a common carrier for account of a consignee has the 
effect of delivery to the consignee. United States v. Andrews, supra. 
That situation maintains in this case. Apparently the only matter 
relied upon as establishing a different result is the circumstance 
that in fixing the price to be paid so as to include the cost of trans- 
portation to the points at which the materials were to be used, in 
event it should be considered to the advantage of the Government to 
require delivery by the contractor at such destination points, the 
contracts used the terms “f. o. b. cars Ballantine, Montana” and 
“f. o. b. cars Denver, Colo.” It is particularly to be noted, however, 
that both contracts contained a provision under which an alternative 
arrangement or performance would be effective, in event the Govern- 
ment should so elect, under which the practical effect was to accept 
delivery at point of shipment, relieve the contractor from responsi- 
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bility for the transportation service, and make adjustment of price 
accordingly. See in this connection 7'he Hans Maersk, 266 Fed. 806, 
and Pond Creek Mill & Elevator Company v. Clark, 270 Fed. 482. 
In the latter case it was said: 

The law is also clear that, if in a contract for purchase and sale of goods 
to be shipped to a given point nothing is stated as to the place of delivery, 
the delivery to the buyer is complete when it is made to the common carrier at 
the place where the seller produces them or has them for sale. * * * If 
therefore the contract contains nothing as to delivery, the law would include 
as part of the contract that the delivery of this flour was to be to the common 
earrier at Pond Creek, Okla., and that this would be delivery to the buyer. 
* * * As indicated, had this contract, in place of “* * * basis Chicago” 
employed the term “f. o. b. Chicago” this would not have changed the place 
of delivery, which would still have remained Oklahoma, and from the stipulated 
purchase price there would, no matter where the flour was shipped, be deducted 
an amount sufficient to have paid the freight from Pond Creek to Chicago. 
Concerning the fact that the contract there concerned used the term 
“basis Chicago” instead of “delivery Chicago” it is for noting that 
under the holding in United States v. Andrews, supra, even the use 
of the term “deliver f. 0. b. Manila, P. I.” is not controlling where 
the intention is manifest otherwise that there was in the contempla- 
tion of the parties merely a price f. 0. b. Manila. And so in the 
instant matter the requesting of bids on the basis of a price at 
destination, with a reserved right on the part of the Government to 
make its own arrangement for transportation on Government bill of 
lading, paying the carrier, and adjusting the bid price of the con- 
tractor accordingly, would appear inconsistent with the theory that 
under such circumstances the contract required delivery by the vendor 
at destination. 

The cases of Buckingham v. Dake, 112 Fed. 258, and LZ. & N. v. 
Sloss-Sheffield Steel & Iron Co., 295 Fed. 53, affirmed in 269 U. S. 
217, to which you refer as requiring the conclusion that title to the 
property here concerned did not vest in the United States until 
it reached destination, have been examined. In the former case 
there was involved an attempted fraud in which the vendor, without 
the vendee’s knowledge or consent, sought to substitute for certain 
particular cattle purchased certain other cattle not purchased. It was 
said— 

* * * He [Buckingham] had purchased certain cattle pointed out to 
him, located at Woodbine, and certain others, represented to be at Council 
Grove, and had purchased no other cattle. Certainly Gillett could not, without 


Buckingham’'s consent, substitute other cattle for them. 
. + * * + e s 


The authorities cited by counsel relating to the passing of title to specific 
chattels when nothing remains to be done in the way of specifically appropria- 
ting the same are, in our opinion, inapplicable to the present case. 

Thus apparently the contention had been that title to the substituted 
cattle passed to the vendee upon shipment, and that contention was 
rejected by the court. Certainly the facts in that case are so materi- 
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ally different from the facts here concerned as to make the disposition 
of that case no precedent in the instant matter. Concerning the state- 
ment, in said case, of the general principle that if a delivery is to 
be made at a certain place, the vendor’s title is not divested until 
delivery is made at that place, and that when the vendor by the 
terms of the contract is to pay the freight to the place of delivery, 
title is not divested until the transportation is at an end, it is to be 
noted that the application of these rules presupposes an agreement 
for delivery at destination. However, the question of whether the 
agreement is in fact one for delivery at destination is not conclu- 
sively established from the mere occurrence in negotiations of a 
reference to a price for delivery at destination, as clearly shown in 
the case of United States v. Andrews, supra. 

The case of L. & N. v. Sloss-Sheffield Iron & Steel Co., referred to 
above, involved a suit based upon an award of reparation by the 
Interstate Commerce Commission. The right of the consignor to 
maintain the suit was rested upon the fact that the consignor was 
damaged as a result of the application of an unreasonable rate. 
In considering that question the Supreme Court said— 

* * * Moreover, the burden of the published freight rate rested upon the 
consignor under the bill of lading, Louisville € Nashville R. R. Co. v. Central 
Iron & Coal Co., 265 U. 8S. 59, 67, as well as under the contract of sale. 
The purchaser who paid the freight did so solely as agent for the seller. The 
carrier did not know of the provision in the sales contracts. With the rights 
or equities as between seller and purchaser it had and has no concern, nor need 
we concern ourselves with them. 

The case, therefore, apparently did not involve any necessity for 
determining the matter of ownership of the property while in transit, 
but instead appears to have been controlled, in the opinion of the 
majority, by the fact that the consignor was damaged through the 
unreasonable rate by reason of the fact that under the bill of lading 
and the contract of sale the consignor had the burden of the pub- 
lished freight rate. In this connection it is for noting particularly 
that in the dissenting opinion by Mr. Justice Stone, the title was 
considered as being in the consignee, said opinion being as follows: 

I dissent from the opinion of the majority of the Court on the ground that 
the consignees who paid the freight to procure goods, the title to which was in 
them when shipped, were within the protection of the statute prohibiting un- 
reasonable freight rates, and upon payment of the illegally exacted freight 
from their own funds they were the persons suffering proximate damage and 
were therefore entitled to recover the excess freight within the meaning of 
the statute and the reasoning of the opinion in Southern Pacific Co. v. Darnell- 
Taenzer Co., 245 U. 8. 531. 

It is for noting that the difference between the conclusion of Mr. 
Justice Stone and the conclusion of the majority grew out of the 
question of whether the consignor or the consignee was damaged by 
the published rate rather than the question of ownership of the 
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property while in transit. The case therefore would appear author- 
ity, rather than otherwise, for the proposition that, notwithstanding 
the adjustment between the consignor and consignee by reason of 
freight charges paid by the consignee on material purchased at a 
delivered-destination price, the title to the property passed to the 
consignee upon shipment. 

When consideration is given the entire transactions involved in the 
present matter, it would appear that the situation here is in essence 
and in fact substantially the same as was involved in the cases of 
the Louisville & Nashville R. R. Co. v. United States, 267 U. S. 395 
(except as to the contract for material furnished the Z’onopah), the 
Illinois Central R. R. v. United States, 265 U. S. 209, and the Chi- 
cago, Milwaukee & St. Paul Railway Co. v. United States, 267 U. S. 
403. The intention of the Government, and the understanding ac- 
cordingly of the bidders concerned, that the right of shipment on 
Government bills of lading was reserved for the specific purpose of 
effecting delivery by the contractor at point of shipment rather than 
at destination in order that the benefit of land-grant rates might be 
obtained, though not so expressly avowed, was nevertheless equally 
as manifest in the present matters as in the cited cases. Certainly 
an arbitrary rule of construction, under which agreements for deliv- 
ery f. o. b. destination are considered in the absence of a showing 
otherwise as indicating an intention to pass title upon delivery at 
destination, may not be relied upon to defeat an obvious intention 
to the contrary as evidenced by other incidents of the transaction 
clearly inconsistent with the result that such an arbitrary construc- 
tion would reach. In one of the contracts here concerned not only 
is the inference that title was intended to pass upon shipment clear 
from the negotiations reserving the right of shipment on a Govern- 
ment bill of lading with corresponding adjustment of the contract 
price, but the parties themselves expressly avowed an intention that 
if shipment should be made on Government bills of lading accom- 
panied by the stipulated adjustment, title to the property should be 
taken by the Government upon delivery thereof for transportation. 
The mere fact that in the agreement for the other, and much smaller, 
purchase a like express avowal may not have been included would 
seem to afford no basis for a conclusion that on the otherwise sub- 
stantially similar facts a different result was intended. 

In this connection it would apear that the Procurement Division 
Bulletin No. 72, to which you refer, did not give consideration to the 
effect of the decisions cited supra, and to the long-continued practice 
of the various departments of the Government in making purchases 
in the manner here concerned. In no event, however, may the fact 
of the issuance of said bulletin be given the effect of depriving the 
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Government of its legal right to deduction for land-grant from 
charges for the transportation of its property or as requiring a differ- 
ent conclusion as to the vesting of title from that which it appears 
otherwise clear the parties to the transactions intended. As to Inter- 
state Commerce Commission Conference Ruling No. 36, to which you 
refer in letter of April 23, 1938, as reading: 

Rates on shipments for the Federal Government.—If title to property, such as 

postal cards, passes to the government at the point of manufacture, the carrier 
may agree upon a rate to be applied for transporting it for the government to 
another point, without filing a tariff with the Commission. But if the manufac- 
turer under his contract is required to deliver to the government at such other 
point, the transportation must be under the published tariff rate. 
It will be noted that said ruling contemplates a requirement for 
delivery by the vendor at destination. As heretofore observed, how- 
ever, the transactions here concerned are viewed as requiring delivery 
at point of shipment rather than at destination. 

Accordingly, upon further consideration of the matters you urge, 
it appears that deduction for land grant from charges for transpor- 
tation of the shipments here concerned was duly authorized and the 
action heretofore taken is affirmed. The amount of $102.84 found due 
in decision of July 16, 1937, by reason of overpayment of charges for 
the shipment from Madison, IIl., to Ballantine, Mont., under bill of 
lading I-570408, should be remitted without further delay. 






(A-93797) 


TAXES—FEDERAL, STATE, AND LOCAL—REQUIREMENTS REGARDING 
MANNER OF BIDDING—BID EVALUATION, ETC. 


While it is a matter of administrative discretion whether a tax-exemption cer- 
tificate should issue covering each individual delivery under a contract, with 
identifying reference to the contract and purchase order, or whether the 
certificate should be withheld until all deliveries under the contract are 
completed and the quantity delivered is finally determined, the latter would 
appear to be the more satisfactory procedure in the absence of any showing 
to the contrary, and, in every case, it would appear proper for the receiving 
representative of the Government to enter the quantity of the delivery and 
the amount of applicable taxes if known, or if the tax is not known, it 
may be left for determination by the proper taxing authorities. 

A statement in an excise tax questionnaire form to the effect that all commodi- 
ties are exempt from State or local tax of any kind when sold for the 
exclusive use of the United States is of doubtful correctness and tends to 
create the impression that contractors are required to sell to the Govern- 
ment free of State and local taxes, and there is no authority for a basis of 
evaluation of bids stating that “Included Federal excise tax will be deducted 
from bid price if the exact amount of tax is known or stated by bidder. 
This will apply to the State and local tax also, unless stipulated here by the 
bidder.” 

Decisions reported in 15 Comp. Gen. 588; 16 id. 832; 17 id. 580; id. 615, and 

manuscript decision A-28105, A-51607, dated March 5, 1937, relative to 

Government purchases involving Federal excise, State and local taxes, are 

not in conflict and taken together establish the following rules for applica- 

tion: 
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1. Invitations for bids may not require bidders to submit tax-free prices, 
and should leave them free to submit prices either inclusive or exclusive of 
Federal excise taxes, or State and local taxes, as they see fit, 15 Comp. Gen. 
588; 17 id. 615, but bidders properly may be requested to submit prices 
exclusive of excise tax, and encouraged to sell to the Government at tax- 
free prices. 

2. Bids which do not show the exclusion of applicable taxes are presumed 
to be inclusive of such taxes and are for evaluation as submitted, and there 
is no authority for the purchasing agency undertaking to change the amount 
of a bid or permitting its change in any way by a bidder after bids are 
opened and competitive prices are known. 15 Comp. Gen. 1030; 16 id. 1021. 

3. Where bids are stated to be tax inclusive, and the bidders indicate 
willingness to have applicable taxes excluded from the contract price in 
case of award, the bids may be evaluated on that basis in comparison with 
tax-exclusive bids with acceptance of the bid most advantageous to the 
Government. 16 Comp. Gen. 832. 

4. Where, upon the same opening of bids, some of the bids received are 
Federal excise tax exclusive, and others are tax inclusive without showing 
the amount thereof, the bids should be evaluated on a Federal tax-inclusive 
basis. 17 Comp. Gen. 615. 

5. Where a tax-inclusive bid is lower than other bids received it is for 
evaluation and acceptance as submitted, if otherwise proper, without deduc- 
tion in any amount on account of taxes included therein, unless the bidder in- 
dicates his consent to the tax deduction upon the face of the bid when sub- 
mitted. 17 Comp. Gen. 615. 


Acting: | Comptroller General Elliott to the Secretary of the Interior, May 26, 
1938: 


There was received your letter of March 25, 1938, with enclosure, 
as follows: 


A copy of your decision A-91844 of January 31, 1938, to the Secretary of 
Agriculture regarding the form of tax questionnaire and the evaluation of 
bids upon a tax-included basis has been studied in the light of your previous 
decisions of January 7, 1936 (A-67600), March 5, 1937 (A-28105, A-51607), 
March 8, 1987 (A-839382), and January 20, 1938 (A-90487), to this Department, 
and because of apparent contradictions, a clarifying decision is respectfully 
requested for the guidance of this Department on the following points: 

1. You stated, in decision A-67600: 

“It would seem, therefore, both in the interests of the contractor and the 
United States that it be definitely established in every instance that the tax 
has or has not been included in the bid price, as the case may be.” 


whereas, you stated in decision A-91844: 

“As to the preposed form submitted, there appears no legal authority to 
require bidders to list items in their bids by item number or otherwise, which 
are subject to Federal, State, or local tax, or to show the amount of the 
tax thereon * * *,” 


According to the latter decision, bids which are indefinite as to inclusion or 
exclusion of taxes are for consideration on the assumption that all applicable 
taxes are included; however, to assume the inclusion of State or local taxes 
without evidence thereof provides no substantial basis for the United States. 
to claim refund from the taxing authority, and in such case do the provisions 
of your General Regulations No. 86, paragraphs 3-A (2) and 7 apply as to the 
procedure for obtaining refund? 

2. In your decision of March 5, 1987 (A-28105, A-51607), you said: 

“When the amount of the tax is indeterminable at the time of the purchase 
the description, quantity, and unit price cf the commodity should be stated 
in the blank provided therefor on the form together with the number and 
date of the purchase order or contract, if any, and a separate certificate 
prepared for each class of tax involved. * * *” 

It will be noted that provision is made in the regulations (paragraph 3-C) 
for the issuing of a certificate where the purchases are made under contract 
providing for deliveries extending over a period of time. In cases of this 
kind the description and unit price of the commodity should be shown and 
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the quantity and amount of tax should be entered when the same has been 
definitely determined. 

The final determination of the tax involved will be made, in the case of a 
Federal tax, by the Bureau of Internal Revenue, and, in the case of State 
and local taxes, by the State and local tax authorities. 


whereas, you stated in decision A-91844: 

“Of course, if the prices submitted are claimed to be exclusive of taxes, 
or are inclusive of taxes and the bidder is willing to have the amount thereof 
deducted from the bid price and to accept an exemption certificate in lieu 
thereof, it would appear necessary for bidders to state the amount of the 
taxes involved.” 


Where the prices submitted are claimed to be exclusive of taxes, what is the 
necessity for bidders to state the amount of the taxes involved, since you have 
stated there is no legal authority to “require” such a showing by the bidder 
and you have approved the issuance of exemption certificates for taxes inde- 
terminable as to amount at time of purchase? Also, as to certificate for 
contract purchases covering an extended period of time, is it proper to issue 
the certificate before the quantity purchased is determined, and if so, by whom 
is the entry subsequently to be made as to the quantity covered by the 
certificate and the amount of the tax? 

8. In your decisions of March 8, 1937 (A-83932) and January 20, 1938 
(A-90487) the principle of evaluating bids on a Federal-tax-ercluded basis was 
clearly approved, whereas in your decision of January 31, 1938 (A-91844) you 
said: 

“As to the fourth paragraph of the notice (stipulating evaluation of a Federal- 
tax-excluded basis), section 3709, Revised Statutes, contemplates that purchases 
of materials, equipment, and supplies will be made at the lowest net cost to 
the Government, and it has been pointed out heretofore that whether the Fed- 
eral taxes are included in or excluded from the contract price in any instance, 
the net result to the Government is practically the same, exclusion of the tax 
conserving appropriations at the expense of Treasury receipts, while inclusion 
of the tax in the amount of the contract price increases the charge under the 
appropriation with a corresponding increase in Treasury receipts, 15 Comp.’Gen. 
588. Therefore, it would appear proper that bid prices be adjusted to a 

- Federal-tax-included basis before comparison rather than to a tax-ercluded 
basis as the tax-included bids may not show the amount of the tax included 
therein.” 

Since, as you have pointed out, the only effect of exclusion of Federal tax is 
to conserve appropriations at the expense of Treasury receipts, it seems logi- 
eally to follow that conservation of appropriations was the sole purpose of the 
amendment to the Revenue Act of 1932, there being no other apparent objective 
or result. Accordingly, to give full effect to the amendment, purchases should 
be made at prices exclusive of Federal tax whenever possible, and the evalua- 
tion of bids on a Federal tax excluded basis will support that purpose. Con- 
versely, if bids are evaluated on a Federal tax included basis, there is no induce- 
ment for a bidder to exclude the Federal tax from his price and it is the 
opinion of this Department that such a policy would soon nullify the purpose 
and effect of the amendment to the Revenue Act of 1932. 

Pending receipt of your decision clarifying the several discrepancies and con- 
tradictions recited above, this Department will continue its present procedure 
which is substantially in compliance with General Regulations No. 86 and your 
decisions prior to the decision of January 31, 1938 (A-91844), to the Secretary 
of Agriculture. There is inclosed a copy of the excise tax questionnaire (re- 
vised, December 1937) now in use by the Purchasing Officer of this Department. 
This form has been developed to cope with various difficulties experienced with 
previous forms and is functioning satisfactorily. Your approval or constructive 
criticism of this form is respectfully requested, in conjunction with your 
decision on the points presented in this letter. 


The sentence which you quote from the decision of January 7, 1936, 
15 Comp. Con. 588, appeared in a paragraph which answered a 
specific question submitted by the commandant of the Marine Corps 
as to whether it was to be presumed as a matter of fact that bids 
submitted subsequent to August 30, 1935, were exclusive of the Fed- 





OT OO a a a ee a ae a a ee ee ae ae a ae a fC 


a nan he a ak a oo 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 995 


eral excise tax. The Secretary of the Navy was informed that it 
could not be so presumed for purposes of payment under a contract, 
but that it would seem to be in the interest of both the contractor and 
the United States that it be definitely established in every instance 
that the tax had or had not been included in the bid price, as the case 
might be. When read with its context and in the light of the par- 
ticular query to which it was addressed, the sentence stated a correct 
rule and was not at variance with other and later decisions of this 
office. 

The decision of March 5, 1937, A-28105, A-51607, was in response 
to a submission of the Acting Secretary of the Interior of February 
13, 1937, quoted therein, having particular reference to paragraph 6 
of General Regulations No. 86, June 19, 1936, which outlined the 
proper use of United States Government Tax Exemption Certificate, 
Form 1094, and related forms, The submission in that case had to 
do with the relief of purchasers (Government employees) from the 
requirement of showing the exact amount of Federal, State, and 
local taxes when Form 1094 was used, and their protection against 
possible incorrect statements of the exact amount of the tax in- 
volved. Your Department was informed, in substance, that Form 
1094 was designed to provide a convenient form for the statement 
of the facts to show whether the commodity was purchased for the 
exclusive use of the United States Government at a price either 
inclusive or exclusive of a Federal, State, or local tax; that when the 
exact amount of such tax was readily ascertainable it should be 
stated; that when the amount of the tax was indeterminable at the 
time of purchase the description, quantity, and unit price of the 
commodity should be shown in the exemption certificate, together 
with the number and date of the purchase order on the contract, if 
any, a separate certificate should be prepared for each kind of tax 
involved, and marked “Federal,” “State,” or “local,” in order that 
the particular certificate might be used only for the purpose in- 
tended ; that if a Federal tax only was included in the purchase price, 
the exemption certificate should not be used; that where purchases 
were made under a contract providing for deliveries extending over 
a period of time the description and unit price of the commodity 
should be shown and the quantity and amount of tax should be en- 
tered when the same had been definitely determined; and that final 
determination of the amount of tax involved would be made in the 
case of a Federal tax by the Bureau of Internal Revenue, and, in 
the case of State and local taxes, by the State and local tax 
authorities. 

That decision was concerned with the proper use of Form No. 1094, 
which was not altered, modified, or affected in any way by the decision 
of January 31, 1938, 17 Comp. Gen. 615. The procedure outlined in 
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that decision and in General Regulations No. 86, for obtaining refund 
from the taxing authority in the case of State or local taxes, is for 
application when such refunds properly may be claimed. 

The excerpt from the decision of March 5, 1937, which you quote in 
paragraph numbered 2 of your letter likewise is for application in 
cases where the amount of the tax involved is not determinable at 
the time of purchase, or when deliveries under a contract extend over 
a period of time. Of course, the actual amount of tax refund or ex- 
emption to which a contractor is entitled is finally for determination 
by the Bureau of Internal Revenue, or the State or local tax authori- 
ties, as the case may be, and is for computation by those authorities 
upon the character and quantity of the materials delivered and the 
rate of tax applicable as prescribed by the statute. 

The decision of March 8, 1937, 16 Comp. Gen. 832, considered two 
bids covering deliveries of trucks which had been received in your 
Department, one of which stated that the excise tax in a specific 
amount was excluded, while the other stated that the excise tax, also 
in an exact amount, was included in the bid price, You were informed 
that, since the amount of the excise tax was shown on both bids, there 
appeared no objection to the deduction of the amount stipulated from 
the tax-inclusive bid for purposes of evaluation. The decision had 
reference to a specific case in which all the facts were in hand. See 
also, 16 Comp. Gen. 1095. 

In the decision of January 31, 1938, it was stated : 

* * * ‘Therefore, it would appear proper that bid prices be adjusted to a 
Federal tax-included basis before comparison rather than to a tax-excluded basis 
as the tax-included bids may not show the amount of the tax included therein. 
Thus, if one bidder should state that the tax in a given amount was 
excluded, while another bidder submitted a price inclusive of the 
tax without giving the amount, and the adding to the tax-exclusive 
bid the amount of the tax specified shows that bid to be higher, obvi- 
ously the ultimate cost to the Government, all other things being equal, 
would be less under the tax-inclusive bid than under the tax-exclusive 
bid. Hence, it appears that the proper basis of evaluation is tax- 
inclusive. 

The decision of January 20, 1938, 17 Comp. Gen. 580, involved the 
case of a contractor who stated upon the face of its bid the amount 
included for excise tax. In making payment the amount of the tax 
was deducted, evidently with the consent of the contractor. The de- 
cision was more particularly concerned with another phase of the 
transaction, the excise tax question being somewhat incidentally in- 
volved. However, the decision stated that “Also, when a bidder sub- 
mits a bid inclusive of excise tax, but states upon the face of the bid 
the amount thereof and agrees to its deduction, there would be proper 
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for consideration the deduction of the amount of the tax for the pur- 
pose of bringing the actual price [of passenger-carrying automobiles] 
within the statutory price limit.” Thus it is plain that the decision 
had reference not only to a showing of the amount of the tax upon the 
face of the bid as submitted, but to the consent of the contractor to 
its deduction. It does not appear that any decision of this office has 
raised objection to the deduction from the amount of the excise tax 
in such a case, and the decision does not appear at variance with that 
of January 31, 1938. 

The decision of January 31, 1938, 17 Comp. Gen. 615, gave consid- 
eration to a form proposed by the Secretary of Agriculture, for inclu- 
sion in invitations for bids in order to furnish information to bid- 
ders as to the basis for evaluation of bids with respect to tax inclu- 
sion or exclusion. There was restated the rule that there appears no 
legal authority for any purchasing agency of the Government to 
undertake to require, or by means of administrative mandate or reg- 
nlation, to coerce bidders to sell to such agency tax-free, and that in 
case a bidder does not elect to exclude applicable taxes or to con- 
sent to their deduction from bid prices, there is no necessity for 
and no point in requiring any showing as to the amount included by 
way of taxes. On the other hand, if a bidder states that a price 
submitted is exclusive of applicable taxes, or that he consents to de- 
duction of the amount included in the bid price as covering taxes, it 
would appear to be desirable if not essential for purposes of eval- 
uation and comparison with other bids that such bidder show upon 
the face of his bid the amount claimed to be included in or excluded 
from the bid price on account of applicable taxes. 

The distinction would appear to be between the bidder who pre- 
fers to submit prices tax-inclusive and sell on that basis, in which 
case there is no necessity for any showing as to the amount of the 
tax, and the bidder who either claims that his bid price is tax-ex- 
clusive, or indicates his willingness to have the tax deducted from his 
bid price for purposes of evaluation and award of contract, in which 
case it would appear desirable from the standpoint of both the bid- 
der and the Government that the amount of the tax be shown if 
possible. 

Referring to your inquiry as to the propriety of issuing tax- 
exemption certificate before the quantity to be purchased is determined 
in the case of contract purchases covering an extended period of time, 
it would appear a matter of administrative discretion whether an 
exemption certificate should issue covering each individual delivery, 
with identifying reference to the contract and purchase order under 
which deliveries are made, or whether the exemption certificate 
should be withheld until all deliveries under the contract are com- 
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pleted and the quantity delivered is finally determined. However, 
it would seem the latter would be the more satisfactory procedure in 
the absence of any showing to the contrary. In every case, whether 
of partial or entire delivery under a contract, it would appear proper 
that the quantity of the delivery covered by the certificate be filled 
in by the receiving representative of the Government, together with 
the amount of applicable taxes if known. Where the amount of the 
taxes is not known, it may be left for determination by the proper 
taxing authorities. 

It has been pointed out in several decisions of this office that the 
provisions of section 401 of the Revenue Act of August 30, 1935, 
49 Stat. 1025, are permissive rather than mandatory upon a seller 
so far as sales to the United States are concerned, and leave him 
free to offer his wares to the Government either at prices inclusive 
of the excise tax, in which case he is required to pay the amount 
of the tax to the Government, or at prices exclusive of the excise 
tax, in which case he is entitled to exemption from payment of the 
tax, or to a refund of the tax in a proper case, if already paid. 15 
Comp. Gen. 588. Which course he shall follow is entirely of his 
own choosing and any undertaking on the part of a purchasing 
agency by rule, regulation, or specifications to coerce a bidder into 
bidding the one way or the other—to make mandatory what the Con- 
gress has left discretionary—is an unauthorized assumption of au- 
thority and infringes upon the law and the rights of bidders. Ad- 
ministrative rules and regulations must follow and may not transcend 
the law upon which their validity depends. See United States v. 
Grimaud, 220 U. S. 506; Panama Refining Company v. Ryan, 293 
U. S. 388. It was said by the Supreme Court in Morrill v. Jones, 
106 U. S. 466: 


The Secretary of the Treasury cannot by his regulations alter or amend a 
revenue law. All he can do is to regulate the mode of proceeding to carry into 
effect what Congress has enacted. * * * This is manifestly an attempt to 
put into the body of the statute a limitation which Congress did not think it 
necessary to prescribe. * * In our opinion, the object of the Secretary 
could only be ers by an amendment of the law. That is not the 
office of a Treasury regulation. 


The Secretary of the Treasury has not undertaken any such ad- 
dition to or amendment of the revenue law in the present instance. 
The regulations of the Commissioner of Internal Revenue merely 
outline the proper and necessary procedure for obtaining a tax 
refund, rebate, or exemption by a manufacturer, producer, or importer 
when articles, materials, or supplies subject to the tax have been sold 
or resold for the exclusive use of the United States or other specified 
political body, and provide that the manufacturer must obtain from 
an authorized officer of the United States, etc., and retain in his 
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possession a properly executed exemption certificate in prescribed 
form. The exemption certificate is furnished to the manufacturer 
or ultimate vendor, if proper, as the case may be. In order that 
the authorized officer may be able to furnish such exemption cer- 
tificate, it is necessary that the bid show affirmatively the exclusion 
of the tax, if the manufacturer undertakes to claim exemption. 
Otherwise, the bid is conclusively presumed to be tax inclusive, and 
no “authorized officer of the United States” is authorized to furnish 
either the manufacturer or the ultimate vendor with a tax exemption 
certificate. 16 Comp. Gen. 1054; id. 1021. The sole function of the 
exemption certificate is for the protection of the contractor if he 
elects to sell to the Government tax free, and to place in his hands 
the evidence required by the Commissioner of Internal Revenue or 
other taxing authorities to establish his right to the exemption, 
rebate, or refund. 

Under the law as it stands, no purchasing agency of the Govern- 
ment is authorized to make Federal tax exclusion a condition prece- 
dent to consideration or acceptance of an otherwise proper bid, or 
to reserve to itself the prerogative of deducting the amount of ap- 
plicable taxes from a tax-inclusive bid price without regard to the 
preference of the bidder. In other words, there appears no basis 
in law for an administrative undertaking to enlarge the scope of 
the statute by means of an administrative rule or regulation or 
restrictive requirements in invitations for bids, thus seeking to make 
mandatory upon a bidder a course of action which under the plain 
wording of the statute clearly is volitional. Bidders properly may 
be requested but not required to submit prices exclusive of excise 
tax, and encouraged but not compelled to sell to the Government 
at tax-free prices. That is the fundamental principle involved and 
appears to present the chief administrative difficulty and confusion 
in your Department. 

With that principle in mind, it would appear that the several 
decisions of this office cited in your submission are completely homol- 
ogous, and establish the following simple rules for application: 

1. Invitations for bids may not require bidders to submit tax-free 
prices, but should leave them free to submit prices either inclusive 
or exclusive of Federal excise taxes, or State and local taxes, as 
they see fit. 15 Comp. Gen. 588; 17 Comp. Gen. 615. 

2. Submitted bids which do not show affirmatively the exclusion 
of applicable taxes are presumed to be inclusive of such taxes and 
are for evaluation as submitted. There is no authority for the 
purchasing agency undertaking to change the amount of a bid or 
permitting its change in any way by the bidder after bids are opened 
and competitive prices are known. 15 Comp. Gen. 1030; 16 id. 1021. 
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3. Where bids are received which are stated to be tax inclusive and 
the bidders indicate willingness to have applicable taxes excluded 
from the contract price in case of award, the bids may be evaluated 
on that basis in comparison with tax exclusive bids, with acceptance 
of the bid most advantageous to the Government. 16 Comp. Gen. 
832. 

4. Where, upon the same opening, bids are received which are 
Federal excise tax exclusive, and other bids which are tax inclusive 
without showing the amount thereof, the bids should be evaluated on 
a Federal tax-inclusive basis. 17 Comp. Gen. 615. 

5. Where a tax-inclusive bid is lower than other bids received it is 
for evaluation and acceptance as submitted, if otherwise proper, with- 
out deduction in any amount on account of taxes included therein, 
unless such bidder indicates his consent to the tax deduction upon 
the face of the bid when submitted. 17 Comp. Gen. 615. 

Without considering at further length the excise tax questionnaire 
form enclosed with ‘your submission, it may be said that the statement 
in the first paragraph thereof to the effect that all commodities are 
exempt from State or local tax of any kind when sold for the exclu- 
sive use of the United States is of doubtful correctness, and tends to 
create the impression that contractors are required to sell to the 
Government free of State and local taxes and the basis of evaluation 
stating that “Included Federal excise tax will be deducted from bid 
price if the exact amount of tax is known or stated by bidder. This 
will apply to the State and local tax also, unless stipulated here by 
the bidder”—is not authorized for reasons hereinbefore stated. 

It is believed that the tax-information form as approved in the 
decision of January 31, 1938, 17 Comp. Gen. 615, to the Secretary of 
Agriculture, would be free from objection and sufficient for the 
requirements of your Department. — 

It may be added generally that the Revenue Act of 1932, as 
amended, made no drastic change in established principles, practices, 
and statutory requirements applicable to contracts and purchases for 
the Government, to wit, that contracts and purchases are to be made 
after free, open, and unrestricted competition with award to the 
lowest responsible bidder offering materials meeting the needs of the 
Government. Whatever may have been the purpose of the enactment, 
it appears to include no provision that could be interpreted by even 
reasonable implication as authorizing imposition of any burden or 
restriction upon an aspirant for public business, or as depriving him 
of the privilege of submitting a bid as he may see fit. 





—_—_ > we si He FR 


ane ee ae ee ie 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 1001 
(A-94350) 


EXCHANGE—LOSS BY—OFFICERS AND EMPLOYEES IN FOREIGN 
COUNTRIES—SALARY CONVERSIONS IN A TRAVEL STATUS—PRO 
RATA VERSUS CHRONOLOGICAL METHOD FOR COMPUTATION OF 
LOSS 


Exchange losses on salary payments converted for expenditure abroad by 
employees traveling but not stationed in foreign countries are for compu- 
tation on the basis of the pro-rata loss on each of the conversions rather 
than on the basis of the chronological method, the pro-rata loss during the 
period of the salary payments on which exchange losses are claimed to be 
determined by deduction of the entire per diem and exchange losses thereon 
accruing for the period of the claim, irrespective of when paid, from the 
entire amount converted during that period, and the said pro-rata loss 
being the relation of the aggregate losses on the total conversions to the 
salary conversions so ascertained, or that fraction of the aggregate losses 
on the total conversions resulting from the application of the ascertained 
salary as the numerator and the sum of the aggregate conversions as the 
denominator. 


Acting Comptroller General Elliott to C. M. P. Cross, District Accounting and 
Disbursing Officer, May 26, 1938: 


In connection with payment on voucher 872, your April 1937 ac- 
count, to Alvin F, Sharff, acting treasury representative, on account 
of currency appreciation losses upon salary for the period February 
18 to March 31, 1937, while traveling in foreign countries but not 
employed in or on assignment or detail to a post of duty in a for- 
eign country, your reply on Form No. 2085, dated January 19, 1938, 
to notice of exception of January 6, 1938, is as follows: 

It is respectfully inquired whether the Legal Division has established this 
proration method of computation as the only permissible method. If so a copy 


of the ruling is desired for future guidance and an indication is desired of 
the effective date. 

In this particular instance the pro-ratio method has proved more advantage- 
ous to the Government than the chronological method which is more logical 
and in closer conformity with the method of paying per diem on the basis 
of the countries visited. Moreover in approximately half the number of cases 
the chronological method will be found to be to the advantage of the 
Government. 


It is not desired to adopt the pro-ratio method, if the exception in question is 
to merely relate to this particular case and if the ruling is to be reversed 
and the chronological method insisted upon in those instances when it proves 
to the advantage of the Government. 


The amounts of United States currency converted by the employee 
into foreign currencies, as shown by the record, for expenditure 
abroad, and the difference, in United States currency, between the 
number of units of foreign currency he could have purchased with 
the United States currency converted at the basic rates and the rates 
prevailing on the dates of conversion, are stated in the following 
tabulation : 
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Conver- 
Foreign currency sion Basic rate 
rate 


French francs . . 40\25. 5100204 
French francs 54. . 85/25. 5100204 
Dutch florins ; . 78) 2. 4863252 
Dutch florins i . 78) 2. 4863252 
Belgian francs \ . 00/35. 91954 
Belgian francs ‘ . 00/35. 91954 
French frances . f . 85/25. 5100204 
b French francs 30. . 60/25. 5100204 
200. 00) French francs ‘ . 63/25. 5100204 
169. 05) French francs ; . 68/25. 5100204 


814. 05 


During the month of March 1937 the employee converted an aggre- 
gate sum of $814.05, on which he incurred exchange losses aggregat- 
ing $160.73, and on voucher 872, hereinbefore mentioned, was paid 
exchange losses of $107.20 on salary for the period February 18 to 
March 31, 1937, computed on United States dollars converted in 
chronological order of dates of conversion; that is, while there had 
been earned salary in the amount of $529.15 during such period, the 
sum of the per diem and exchange losses thereon, $300.95, accrued 
to the employee during the same period was deducted from the aggre- 
gate conversions, $814.05, leaving $513.10 as the amount constituting 
salary for purposes of exchange losses, and upon such determination 
of the portion of salary converted for expenditure abroad there was 
computed the exchange loss on each conversion, at the rate in effect 
on the date of such conversion, in chronological order until the 
amount equalled $513.10, the remaining portion of the total sum 
converted having been disregarded. 

It has been held that the computation of exchange losses upon con- 
version of salary payments for expenditure abroad in the case of 
officers and employees traveling but not stationed in foreign coun- 
tries should be on the basic rate applicable to the country in which 
the conversion is actually made (16 Comp. Gen. 509), and that reim- 
bursement thereof must be at the rate at which conversion was ef- 
fected. 14 Comp. Gen. 857. These decisions, coupled with the well 
settled rule (16 Comp. Gen. 509; id. 1016), that to determine what 
part of the total amounts converted for expenditure abroad in the 
case of employees traveling but not stationed in a foreign country 
constitutes salary for purposes of exchange losses there should be 
deducted the per diem in lieu of subsistence and exchange losses 
thereon, infer the principles enunciated therein are for application 
to the aggregate conversions for expenditure abroad during the pe- 
riod of the salary payments on which exchange losses are claimed 
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und the total per diem and exchange losses thereon which accrued 
to the employee during the same period irrespective of when the per 
diem and exchange losses thereon were paid; that is, when the claim- 
ant shows conversions of various amounts in one claim for salary 
exchange losses the entire per diem and exchange losses thereon accru- 
ing for the period of the claim are to be deducted from the entire 
amount converted during that period. 

It follows from the above that when that part of the total conver- 
sions constituting salary for exchange-loss purposes has been ascer- 
tained there is for consideration the pro-rata loss on each of the con- 
versions on the basis of the relation of the aggregate losses on the 
total conversions to the ascertained salary and the total conversions; 
that is, the exchange loss on the ascertained salary is that fraction of 
the aggregate losses on the total conversions resulting from the appli- 
cation of the ascertained salary as the numerator and the sum of the 
aggregate conversions as the denominator. In the case here involved 
the aggregate exchange losses on the total conversions amounted to 
$160.73, the aggregate conversions $814.05, and the ascertained salary 
for exchange-loss purposes $513.10; hence, the exchange loss on salary 
is 518.10/814.05 of $160.73, or $101.31. 

Accordingly, in the case of employees traveling but not stationed 
in a foreign country and converting United States currency at va- 
rious times during the period of the salary payment for expenditure 
abroad, the proper computation is on the basis of the pro-rata method, 
and the audit action in basing the computation upon such method 
was correct, 

The circumstances do not appear to be such as would justify post- 
poning the effective date of the holding herein, inasmuch as such 
ruling does not make a new or change a prior interpretation of the 
act of March 26, 1934, 48 Stat. 466 and the Executive orders issued 
thereto, and there was no precedent for the chronological method of 
computation, the propriety of which was questioned as soon as it was 
disclosed in the audit. Accordingly, credit will be disallowed in your 
accounts, and the overpayment of $5.89 should be promptly deposited. 


(A-95064) 


PROJECTS—LOANS OR GRANTS OF EMERGENCY RELIEF FUNDS— 
WORK EXPENDITURE LIMITATION 


Where, pursuant to authority in the Emergency Relief Act of 1935, for allot- 
ments for “loans or grants * * * for projects * * * where, in the 
determination of the President, not less than twenty-five per centum of the 
loan or the grant, or the aggregate thereof, is to be expended for work 
under each particular project,” the President in allocating funds for a 
particular project “determined * * * that not less than 25 per centum 
of the grant or loan is to be expended for work,” that percentage of the 
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aggregate allotment is exclusively available for work and may not be 
expended for any other purpose, but it is not mandatory that at least 25 
percent of the amount allocated for the project be expended for work if 
not necessary to the completion of the project, and labor used in fabricating 
machinery specifically for work in constructing or equipping the project 
from the allotment therefor and under the same direction or supervision 
as other work on the project, may be included as work on the project. 


Acting Comptroller General Elliott to the Administrator, Puerto Rico Recon- 
struction Administration, May 26, 1938: 


Your letter of May 18, 1938, is as follows: 


Your decision is requested upon certain questions which have arisen in 
connection with this Administration’s project for the construction of a cement 
plant at Catano, Puerto Rico, which is being carried out under an allotment 
made by the President from funds made available under section 1 (g) of the 
Emergency Relief Appropriation Act of 1935. 

Said section makes available $900,000,000 for loans or grants for projects 
of States, Territories, possessions including subdivisions or agencies thereof 
“where in the determination of the President not less than twenty-five per 
centum of the loan or grant on the aggregate thereof is to be expended for 
work under each particular project.” In connection with the above quoted 
provision it has become necessary for me to know: 

(1) Whether it is mandatory upon the agency under the supervision of 
which the project is prosecuted to expend at least twenty-five (25) percent 
of the amount allotted to the project for work thereon. 

(2) If it is mandatory upon the agency to require the expenditure of such 
amount, whether expenditures for labor used in fabricating machinery for 
the project may be included as work under the project. 

In regard to the first of these questions I should like to call to your attention 
that the act provides that the loan or grant is permissible under said section 
1 (g) where “in the determination of the President 25% shall be expended 
for work upon the project,” but that it is nowhere therein expressly provided 
that such percentage actually shall be expended for work. A strict gram- 
matical construction of this phrase would appear merely to call for a decision 
by the President that the required percentage of the loan or grant would be 
so expended and not to make it mandatory upon him or his representatives to 
see that such percentage was in fact expended. Furthermore, the legislative 
history of the act indicates that Congress did in fact intend the phrase to be 
construed in this manner. Mr. Buchanan, the conference manager for the 
House, stated that a provision of an earlier draft of the act which stipulated 
that a certain percentage of the allotment “must” be spent for work had been 
stricken and the President alone had been given the power to determine 
whether the project would be eligible in so far as a question of the amount 
to be expended on work was concerned. 79 Cong. Rec. pp. 5322-5323. In the 
course of the debate on the bill, Mr. Buchanan in answer to a question 
whether it would be mandatory upon the President to insist that twenty-five 
percent of the allotment be used in labor, replied: “It is mandatory upon him 
to determine that there will be at least 25 percent of work upon the project.” 
Ibid. p. 5323. It is, therefore, submitted that where the President has made 
un allotment under said section 1 (g) after a determination by him that the 
required percentage of said allotment will be expended upon work, the agency 
charged with supervision of the project need not require that such an amount 
be actually so expended if it finds that the project does not in fact require 
this amount of work. 

The answer to the second question is dependent upon the proper interpretation 
of the phrase “work under each particular project.” This would appear to 
include not only work actually performed at the site of the project, but work 
wherever performed when such work is in furtherance of the project. The first 
House and Senate conference on the Relief Act of 1935 recommended that the 
provision in regard to loans or grants for projects of States and other govern- 
mental units contain a provision requiring that a certain percentage of the loan 
or grant should be expended for “direct work.” Senator Glass in a letter to 
me, which he read on the floor of the Senate, stated that this provision would not 
require that such percentage be expended at the site of the project but that 
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“direct work” would include work on the fabrication of machinery used upon 
the project even though such fabrication was at a place other than the site 
of the project. Ibid., p. 4921. Nevertheless, in order to satisfy certain members 
of Congress who feared that the interpretation given by Senator Glass might 
not be followed by the courts or the accounting officers of the Government, the 
provision was reworded so as to omit the word “direct” and Mr. Buchanan stated 
in the conference report to the House that this was done expressly for the 
purpose of avoiding a construction which would require twenty-five per cent of 
an allotment to be expended at the site of the project. Jbid., p. 5323. It is, 
therefore, submitted that my second question should be answered in the affirma- 
tive. 

I shall appreciate a prompt reply giving your formal decision on the first 
question, If under that decision this Administration must require the expendi- 
ture of a certain percentage for work on the project, it will also be necessary 
to have your decision on the second question. 


Section 1 (g) of the Emergency Relief Act of April 8, 1935, 49 Stat. 
115-116, authorized allotments for— 


* * * joans or grants, or both, for projects of States, Territories, posses- 
sions, including subdivisions and agencies thereof, municipalities, and the District 
of Columbia, and self-liquidating projects of public bodies thereof, where, in the 
determination of the President, not less than twenty-five per centum of the 
loan or the grant, or the aggregate thereof, is to be expended for work under 
each particular project, $900,000,000. * * * 


Presidential letter No. 1218, dated December 7, 1935, to the Secretary 
of the Treasury, is as follows: 


By virtue of the authority vested in me under the Emergency Relief Appro- 
priation Act of 1935, approved April 8, 1985, it is requested that the following 
funds be transferred from the appropriation made in said Act to the Department 
of the Interior, Puerto Rico Reconstruction Administration, for the purposes 
indicated below : 

Amount : $850,000. 

Purpose: For financing by way of a grant or loan a project of the Territory 
of Puerto Rico for the construction of a cement plant at Aguadilla or Catano. 
Subject to the application of title III of the Treasury and Post Office Appro- 
priation Act, fiscal year 1984, to the acquisition of articles, materials, and 
supplies for use in carrying out such projects. (O. P. No. 5-222.) 

I have determined with respect to the above project that not less than 25 
per centum of the grant or loan is to be expended for work. 

The allocation for the cement plant was later increased by $300,000 
in President’s letter 1960 dated February 4, 1937. 

This loan or grant together with other allotments made by the 
President under authority of the Emergency Relief Act of 1935 for 
projects in Puerto Rico were included in the special fund created by 
the act of February 11, 1936, 49 Stat. 1135, “to provide relief and 
work relief and to increase employment in Puerto Rico.” The limita- 
tions on expenditures appearing in the relief acts were not repealed. 
See letter to you dated August 6, 1936, A-72833. 

The primary purpose of the relief act and of the act establishing the 
special fund was to increase employment. The Congress clearly 
sought to insure that not less than 25 per centum of a loan or grant 
made by the President pursuant to section 1 (g) of the relief act 
would be expended for work or labor. In pursuance of this purpose 


the President determined with respect to the project for a cement 
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plant at Aguadilla or Catano, Puerto Rico, “that not less than twenty- 
five per centum of the loan or grant is to be expenued for work.” 
This statutory restriction or limitation, while directed to the Presi- 
dent as you suggest, was adopted by the President in his letter of 
authorization pursuant to the statute and has the force and effect 
of law. The statute together with the President’s authorization, 
in effect, fixed the maximum limitation of 75 percent that may be 
expended on the project for purposes other than work or labor, such 
as material, equipment, and supplies. 

Therefore as to question (1) it may be stated that while it is not 
mandatory that at least 25 percent of the amount allocated for the 
project be expended for work if not necessary to the completion of 
the project, that percentage of the aggregate allotment for the cement 
plant is exclusively available for work and may not be expended for 
any other purpose. 

With respect to question’(2) it must be held that if the machinery 
is fabricated specifically for work in constructing or equipping the 
cement plant from funds allotted by the President for the cement 
plant, and under the same direction or supervision as other work on 
the project, the labor used in fabricating the machinery may be in- 
cluded as work on the project. However, if the machinery is pur- 
chased or fabricated either by the Government under other authority, 
or commercially, the labor cost may not be credited as work on the 
project. 

The questions presented are answered accordingly. 


(A-95182) 
TRANSPORTATION —LAND GRANT— DEDUCTIONS — SHIPMENTS RE- 


CEIVED BY CAMAS PRAIRIE RAILROAD FROM NORTHERN PACIFIC 


RAILWAY 


As the Camas Prairie Railroad apparently is the Northern Pacific Railway when 
there is involved traffic not strictly local between stations on the lines 
operated by the former but received by the former from the latter and 
originating beyond the lines operated by the former, earnings on impedi- 
menta from Portland, Oreg., via Northern Pacific Railway to Headquarters, 


Idaho, are subject to percentage of land-grant deduction computed on the 


basis of the ratio of available land-grant mileage to the applicable through 
mileage from Portland to Headquarters—the rate factor which is added 
to compute the through charge not being a “local,” separate, or inde- 
pendent rate but a “proportional” rate applying “only on traffic originat- 
ing at or destined * * * beyond Orofino, Idaho.” A-19224, July 18 
and December 8, 1927, and February 4, 1928, distinguished. 


Decision by Acting Comptroller General Elliott, May 26, 1938: 


The Northern Pacific Railway Co. has requested review of settle- 
ment T-103929, May 1, 1936, of bill F-9086 disallowing $75.77 for 
the transportation of impedimenta, 20,000 pounds, from Clairmont, 
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Calif., to Headquarters, Idaho, under bill of lading WQ-654572 May 
1, 1934. 

The carrier’s bill F-1268 claimed $406.08 for the service and pay- 
ment was made accordingly by Maj. E. C. Morton, Army disburs- 
ing officer, on voucher No. 1535, August 3, 1934, but in the examina- 
tion of this account it appeared that the net charges should be 
$330.31 computed from Clairmont, Calif., to Los Angeles, Calif., 
on minimum weight 24,000 pounds at third-class rate 21.5 cents per 
hundred pounds, or $51.60 (Atchison, Topeka & Santa Fe Ry. tariff 
I. C. C. 10682) ; from Los Angeles to Portland, Oreg., on minimum 
weight 24,000 pounds at third-class rate $1.02 per hundred pounds, 
less 40.342 percent land grant or $146.04 (Agent F. W. Gomph’s 
tariff I. C. C. 1155); from Portland to Headquarters, Idaho, on 
actual weight 20,000 pounds at “Freight, all kinds” commodity rates 
75 cents per hundred pounds (Lewiston, Idaho, rate) plus on mini- 
mum weight 24,000 pounds at third-class proportional rate 25 cents 
per hundred pounds (Agent S. J. Henry’s I. C. C. No. 361) less 
through land-grant deduction 36.823 percent or $132.67, total net 
charges $330.31. Refund was requested, and the carrier agreeing to 
the correctness of the gross charges and the land-grant deductions, 
except the through land-grant deduction from the Portland to Head- 
quarters gross charges, offered refund of $58.18. Accordingly, ad- 
justment was effected by debiting $75.77 against the amount found 
due the carrier in settlement T-103929, May 1, 1936, upon claim per 
bill numbered F-9086. 

The request for review urges: 

* * * in applying land grant deduction you use the through deduction as 
from Portland to Headqarters which does not appear to be consistent with the 
decision of the Comptroller General of the United States A-19224—Reconsidera- 
tion, wherein it was held “That where the rates do not apply through, but the 
charges are arrived at by use of two separately established rates from and to the 
rate making point, the land grant deduction should be determined from the longest 


land grant mileage embraced in the route over which each separate rate or pro- 
portion applies to or from the gateway or rate making point.” 


It thus appears that the carrier objects solely to the application of 
the through land-grant percentage of deduction to the aggregate of 
the charges from Portland, Oreg., to Headquarters, Idaho. 

Headquarters and Lewiston, Idaho, are named in the carrier’s tariffs 
as stations on the Camas Prairie Railroad, which railroad company 
(see Construction and Operation of Line by Northern Pacific Ry. 
(Docket No. 5216), 117 I. C. C. 553) “was created as an operating 
company and its stock is held” by the Northern Pacific Railway Co. 
and the Oregon-Washington Railroad & Navigation Co. It operated 
“for their common benefit a line of the Oregon-Washington from 
Riparia, Wash., to Lewiston, Idaho, and a line of the Northern Pacific 
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from Lewiston via Joseph to Grangeville, Idaho, the joint possession 
and use of which lines are now enjoyed equally by the parent com- 
panies” (see also Union Pacific Railroad Co. et al. (Valuation Re- 
ports), 224, 248/9); and “the operation of the Camas” included “the 
line extending eastward from Joseph through Orofino to Stites, 
which is owned and operated by the Northern Pacific,” and also “the 
line * * * from Orofino to Headquarters.” 

By the terms of certain contracts entered into between the respec- 
tive companies “the Camas is to maintain and operate the lines and is 
to receive the earnings on all business strictly local between stations 
on the lines operated by it and the earnings on all mail carried by its 
trains. Earnings on all other business delivered to or received from 
the Camas by either the Northern Pacific or the Oregon-Washington, 
or to or from lines of railway regarded as the lines of either, are to 
accrue to and be retained by the company to which or from which the 
Camas delivers or receives such business * * *.” Other provisions 
of the contract as embodied in Finance Docket No. 5216 show further 
that the Camas Prairie Railroad is the Northern Pacific Railway when 
there is involved traffic not “strictly local between stations on the lines 
operated by” the former, but received by the former from the latter 
and originating beyond the lines operated by the former. For the 
present purnose the traffic here concerned is for consideration as traffic 
carried by the Northern Pacific Railway to Headquarters, the earn- 
ings from which “are to accrue to and be retained by the” Northern 
Pacific Railway. 

The rate factor 25 cents (minimum weight 24,000 pounds) which is 
added to the rate factor 75 cents (actual weight 20,000 pounds) to com- 
pute the through charge from Portland to Headquarters is not a “local” 
rate from Lewiston to Headquarters, but is a “proportional” rate 
applying “only on traffic originating at or destined to points beyond 
Orofino, Idaho.” See reference mark, circle 18, at foot of page 17, 
supplement 20, Agent S. J. Henry’s tariff I. C. C. No. 361. The rate 
would not be independently applicable to that portion of the carrier’s 
railroad east of Lewiston and could not be used in any manner or for 
any purpose other than as provided in the tariff and its addition to the 
Portland-Lewiston rate does not represent the addition of a separate 
and independent rate which could have stood alone. 

The decisions of July 18, 1927, December 8, 1927, February 4, 1928, 
in case A-19224 relate to a situation where the rate between two 
points was constructed by the combination of two separate and inde- 
pendent rates to and beyond an intermediate point, neither of which 
related to the other and either of which could have been properly 
used without considering the other. Furthermore, the combination 
through rate considered in case A-19224 was subject to an adjustment 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 1(()9 


based on a deduction from each factor plus an addition to the sum 
of the remainders and a specific division sheet to be used only in 
connection with rates so constructed was published to show the basis 
on which the adjusted through rate was to be divided to and beyond 
the rate making point. The situation in the present case is distin- 
guishable and not subject to the same rule for making land-grant 
deductions. 

Accordingly, upon this record no reason appears why the percent- 
ages of land-grant deduction should not be computed on the basis of 
the ratio of available land-grant mileage to the applicable through 
mileage from Portland to Headquarters. The principle upon which 
the allowance in the instant case was determined appears to have 
been correctly applied. 

The settlement is sustained. 


(A-89864) 


BURIAL EXPENSES—ST. ELIZABETHS HOSPITAL INMATES—AVAIL- 
ABILITY OF PENSION MONEYS REMAINING TO PENSIONER’S CREDIT 
AT DATE OF DEATH 


The decision in 16 Comp. Dec. 780, dated June 2, 1910, permitting the use of a 
reasonable, limited amount of pension money standing to the credit of a 
deceased pensioner inmate of St. Elizabeths Hospital for burial purposes, 
having been based upon the then existing limited availability of appro- 
priated funds which precluded burial of such deceased veteran inmates in 
many instances outside the confines of the hospital cemetery, and there 
now existing statutory provision for the burial of inmates who are veterans 
of any war in which the United States has been or may hereafter be 
engaged, in any National Cemetery, free of cost, and for allowance of 
burial or funeral expenses of deceased war veterans, including, by authority 
of Executive order, Veterans’ Administration contracts for burial of de- 
ceased veterans of the hospital, there is no longer necessity for the use 
of such pension moneys of deceased inmates who are veterans of any war 
and entitled to such benefits, and said pension moneys are for application, 
without such diminution, to the general uses of the hospital as provided by 
statute where there is no surviving wife or minor children of a male 


pensioner, or no surviving minor children of a female pensioner. 17 Comp. 
Gen. 383, amplified. 


sos See General Elliott to the Secretary of the Interior, May 27, 


There has been received your letter of January 24, 1938, with in- 
closures, relative to the claim of the W. W. Chambers Co. for $467.10, 
representing an unpaid balance alleged to be due incident to the 
burial August 25, 1937, of Samuel J. Adams, a former patient at Saint 
Elizabeths Hospital. 

The propriety of using the pension money standing to the credit 
of the decedent for paying the undertaker’s bill was the subject of a 
decision of this office, A-89864, dated November 5, 1937, published 17 
Comp. Gen. 383. After pointing out the limitations contained in the 
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act of February 2, 1909, 35 Stat. 592, and the regulations issued by the 
Secretary of the Interior; the fact that the deceased veteran inmate 
was not survived by an heir of the class entitled to the benefits of pen- 
sion money standing to his credit at the time of death, and the absence 
of an authorization from the proper administrative official directing 
the obligation of such pension money for burial purposes, it was held 
in effect that there was no obligation upon the Government t: pay 
for the services rendered or supplies furnished beyond the $100 w!:ich 
had been paid by the Veterans’ Administration. 

Among the inclosures transmitted with your letter of January 24, 
1938, was a letter from a half-sister of the deceased pensioner dated 
November 24, 1987, to the effect that when she and her brother, ac- 
companied by an official of the undertaking establishment, went to 
Saint Elizabeths Hospital to arrange for the funeral she was informed 
by an employee that the amount of pension money standing to the 
credit of the veteran, $467.10, was available for funeral expenses. She 
was also informed by the same person that $100 additional would be 
paid by the Veterans’ Administration. Accordingly, arrangements 
appear to have been made by her with Chambers for a funeral to 
cost $575. The undertaker in his bill has entered’ as credits $100 (to 
be) allowed by the Veterans’ Administration, and $7.90 as a cash 
payment by the half-sister, leaving an unpaid balance of $467.10. 

In view of the representations of the half-sister of the deceased 
veteran inmate, the Assistant Secretary of the Interior on December 
28, 1937, directed that there be obtained a statement from the employee 
of Saint Elizabeths Hospital relative to the conversation had between 
the said employee and the half-sister and brother of the deceased 
veteran as a preliminary to the funeral arrangements, and there was 
furnished such a statement dated January 6, 1938, as follows: 

Following the death at this hospital of Samuel J. Adams, private, U. S. Army, 
Mrs. Katherine Garu, half-sister of the deceased, and Mr. Joseph Gallagher, 


half-brother, called at the hospital with Mr. Echols of the W. W. Chambers Co., 
undertakers, to make arrangements for the funeral. 

In the absence of the Chief Clerk, I had previously ascertained from the War 
Department (as is the usual procedure in such cases) that the deceased was 
entitled to a $100 burial in Arlington National Cemetery, to be paid for by the 
Veterans’ Administration. I explained this to the relatives and they seemed 
satisfied to have such a burial for their brother. 

Mrs. Garu. then inquired how much money the deceased left here. * * * I 
therefore informed Mrs. Garu that her brother left $467.10 in his personal and 
pension benefit account, and I stated that these funds could not be disbursed to 
any relative of the deceased, he having left no dependent relative specified by 
law to receive them. She seemed surprised to learn this, and I told her that in 
several similar instances (*) such funds had been used to provide a better 
funeral than that provided by the Government, if the relaitves wished it. I 
told her that these funds of her brother’s $467.10, might be used to defray his 
burial expenses if the relatives desired them used in this way. Accordingly, 
Mrs. Garu decided to use her brother’s funds for this purpose. 

As she left the office, I stated to Mrs. Garu that the Chief Clerk of the hospital 
would return from his vacation the next day and that it would be well for her 
to come back to see him, but I did not stress this point. 
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Basing their action on the definite understanding I had given them, the rela- 
tives and the undertaker arranged for and provided a funeral, the cost of which 
was to include the $467.10 referred to above. 

I regret that at the time of Mrs. Garu’s visit, I did not take the matter up with 
the Assistant to the Superintendent, in the absence of the Chief Clerk, in order 
that our “Obligation Authorization” (see attached form), might at once have 
been properly filled out and signed. However, it was my understanding that the 
authorization would be prepared in the usual manner to accompany the funeral 
bill when received from the undertaker. 


It reasonably may be inferred from the above statement that the 
relatives of the deceased veteran were misled into the belief that any 
or all of the pension money standing to the credit of the deceased 
veteran was available for payment of funeral expenses. In view of 
the past practice of authorizing the expenditure of a portion of the 
pension money for the funeral expenses of deceased inmates of Saint 
Elizabeths Hospital when properly authorized, this office will not 
object to the use of the pension money to the credit of Samuel J. 
Adams, deceased, for payment of his funeral expenses in such amount 
as may be approved by the Secretary of the Interior. 

In the decision of November 5, 1937, after quoting the applicable 
parts of the act of February 2, 1909, 35 Stat. 592, and the regulations 
promulgated by the Secretary of the Interior, May 27, 1937, it was 
stated : 

Although neither the law nor the regulation of May 27, 1937, expressly pro- 
vides that pension money of a deceased inmate shall be used for the payment of 
his burial, the practice of so using a reasonable, limited amount of the unex- 
pended portion of such pension money standing to the credit of the deceased 
pensioner at date of death, is one of long standing which has received the 
approval of the accounting office as being authorized under the act of February 


2, 1909, and the regulations of the Secretary of the Interior. 16 Comp. Dec. 780, 
dated June 2, 1910. 


The conclusion in the decision of June 2, 1910, from which the 
practice apparently arose of administratively authorizing the obli- 
gation of pension money of deceased inmates for burial purposes, was 
based upon the then existing limited availability of appropriated 
funds which precluded burial of such deceased veteran inmates in 
many instances outside the confines of the hospital cemetery, for 
in the submission in that case it was represented : 


Some of the patients have a horror of being buried in the hospital cemetery, 
and very often make specific request that they be buried in Arlington Cemetery 
or in their family plot at their old home, refraining, as in this case, from using 
the money set aside for their benefit. so that it would accrue and give them 
burial just where they wanted it. It frequently has happened that they have 
refused to use this money, expressly stipulating that it should be used for 
burial purposes. 


At the present time, however, there not only exists authority for 
burial of inmates who are veterans of any war in which the United 
States has been or may hereafter be engaged, in any national ceme- 
tery, free of cost, act of April 15, 1920, 41 Stat. 552, but in addition 
thereto there is now statutory provision for allowance of burial or 
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funeral expenses of veterans of any war through the United States 
Veterans’ Administration under section 17 of the act of March 20, 
1933, 48 Stat. 11, not exceeding $107, and under that authority pro- 
vision is made at the present time for payment of burial and funeral 
expenses of a sum not to exceed $100. See Veterans’ Regulation No. 
9, covering payment of burial expenses of deceased war veterans. 
The Executive order comprising these regulations also confers upon 
the Administrator of Veterans’ Affairs, in his discretion, authority to 
make contracts for burial and funeral services within the limit of the 
amount therein allowed, and it is understood that such contracts are 
now in operation for burial of such deceased veterans from Saint 
Elizabeths Hospital. 

Inasmuch as the act of February 2, 1909, provides where there is no 
surviving wife or minor children of a male pensioner or no surviving 
minor children of a female pensioner, that the unexpended balance 
of his or her pension credit shall be applied to the general uses of the 
hospital, which when so applied has the necessary effect of reducing 
the appropriation required for the hospital’s operation, maintenance, 
and support, and in the view that the statutory provisions for pay- 
ment of the amount prescribed by regulations of the Veteran’s Ad- 
ministration are in the nature of legislative recognition of the 
maximum amount contemplated to be paid toward the burial of such 
deceased pensioner inmates from Government funds, both sources 
may not properly be considered as operative cumulatively so as to 
authorize payment from pension money which would otherwise be 
applied to the general uses of the hospital in addition to the sum 
authorized to be paid through the Veterans’ Administration. 

The facts upon which the decision of June 2, 1910, was predicated 
are no longer applicable to deceased pensioner inmates who are vet- 
erans of any war, and that decision will constitute no authority in 
the future for obligation of pension money of deceased veteran in- 
mates of any war who are entitled to the burial expenses provided 
by statute under the statutory regulations of the Veterans’ Adminis- 
tration. The bill of the undertaker and the certificate of death are 
returned. 


(A-94121) 


CUSTOMS SERVICE—DUTIES—REFUNDS—ENTRIES SUBSEQUENTLY 
DAMAGED BY FLOOD 


Where seed in its condition as imported was found to meet the requirements 
of the Federal Seed Act, and was in the custody of the consignee under 
redelivery bond at the time it was rendered worthless by a flood, there 
is no authority either under section 563 of the Tariff Act of 1930, 46 Stat. 
746, authorizing the Secretary of the Treasury to refund duties under 
certain circumstances of damage, etc., or otherwise to refund the customs 
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duty paid, nor are there present such elements of legal liability or equity 
as would warrant reporting the claim to the Congress for relief under 
the act of April 10, 1928, 45 Stat. 413. 


Acting Comptroller General Elliott to The J. M. McCullough’s Sons Co., May 


, . 


There has been considered your letter of March 1, 1938, as follows: 


We are enclosing original letter—ref. 104430 from the Treasury Department. 
Undoubtedly the original correspondence is on file—Bureau of Customs for your 
information. Kindly advise us if anything further is necessary to put this 
claim in order. We are advised by the Commissioner of Customs to take 


this matter up with you under section 236 of the act of April 10, 1928 (U. S. C. 
title 31.) 


We filed claim for refund of duty paid on 30,000 lbs. alsike clover seed 
entered under Cincinnati consumption entry 632 dated January 13, 1937, which 
was destroyed in the Ohio Valley flood during that month. 

The seed was made unfit for seeding purposes within a few hours after 
release by the Department of Agriculture and. before notice could be received. 
However, this release was amended later when entry was refused. Conse- 
quently we are entitled to claim for the duty paid at 4¢ a lb. or $1,200.00. Un- 
fortunately this entry was finally liquidated on August 25th and amended 
decision by the Department of Agriculture was not made until August 27th. 
It was impossible to file a claim within the 60-day period, in fact we were orally 
advised at the time by the office here in Cincinnati to let the matter rest and 
we had every reason to believe that it was being handled automatically and 
we would receive the refunded duty in due course. We feel that this claim 
is thoroughly just and we are entitled to this refund. 

The record shows that the importation of seed was entered under 
consumption entry No. 632 on January 13, 1937, and that the ap- 
plicable duty thereon was paid on that date in the amount of $1,200. 
Shortly thereafter samples of the seed were forwarded to the Bureau 
of Plant Industry, Washington, D. C., where they were examined 
and found to meet the requirements of the Federal Seed Act. On 
January 21, 1937, a telegram permitting entry of the seed was re- 
ceived in the Cincinnati Customs Office, but since you had abandoned 
your plant due to flood conditions this notification did not reach you 
until January 28, 1937. After the flood water had subsided, it was 
found that the seed had been rendered worthless by the flood. On 
June 30, 1937, another sample of the seed was forwarded to the 
Bureau of Plant Industry for further examination and by letter of 
August 24, 1937, the Bureau of Plant Industry notified the Cin- 
cinnati Customs Office that the importation was found to be pro- 
hibited. However, the Commissioner of Customs has advised that 
the finding on August 24 that the seed was prohibited was based on 
the condition of the seed at that time rather than on its condition as 
imported on January 13, 1937. 

The record further shows that upon entry and payment of duty 
the entire shipment was released to you under redelivery bond in 
accordance with article 591 of the Customs Regulations of 1937, as 
follows: 


Examination of seeds—Delivery in bond.—After samples of seed offered for 
importation into the United States from any foreign country have been drawn, 
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such seed shall be admitted only after the seed has been found to be neither 
adulterated nor unfit for seeding purposes within the meaning of the act and to 
have been colored as required by article 592: Provided, however, That collectors 
of customs may deliver to consignee shipments which have been sampled, on the 
execution of a bond on customs Form 7551 or 7553 conditioned upen the return 
of the shipments, or any part thereof, to the collector when demanded by him for 
any reason. The penalty of the bond or the charge against the term bond will 
be collected as liquidated damages for failure to return to the collector on demand 
any part of the seed or any part of the cleanings or refuse from the seed. 
Article 596 of the Customs Regulations provides, in effect, that when 
the Bureau of Plant Industry informs the collector of customs that 
imported seed has been found to comply with the provisions of the 
Federal Seed Act, the redelivery provision of the bond shall be can- 
celed. In the present case, the seed in its condition as imported on 
January 13, 1937, was found to meet the requirements of the Federal 
Seed Act with the result that under the provisions of article 596, 
supra, the redelivery provisions of the entry bond were canceled upon 
receipt of the unconditional release in the office of the deputy collector 
at Cincinnati on January 21, 1937. 

The general rule is that the right of the Government to duties ac- 
crues upon the importation of the goods—i. e., upon their arrival 
within the limits of the port of entry of the United States with the 
intention to unlade them—and this right is not affected by the subse- 
quent loss, destruction, or damage of the goods unless in special cases 
authorized by statute. United States v. Lyman, 1 Mason 482, 26 Fed. 
cases 1024, 1032. See also Treasury Decision 38354, 38 T. D. 266, 268, 
and court cases there cited. In affirming T. D. 38354 (T. D. 38547, 
88 T. D. 738), which case involved the destruction of imported goods 
not in bonded warehouse, the court said: 

The appellant has been the victim of a great misfortune and the appeal is 
strong that it should not suffer the loss of its goods and the very large amount 
of duties paid thereon as well. Nevertheless, as the law has made no provision 
for the return of duties in such cases as this, the court is powerless to grant relief. 

Section 563 of the Tariff Act of 1930, 46 Stat. 746, authorizes the 
Secretary of the Treasury to refund duties under circumstances as 
set forth therein. Said section is as follows: 

(a) ALLowANcE.—In no case shall there be any abatement or allowance made 
in the duties for any injury, deterioration, loss, or damage sustained by any mer- 
chandise while remaining in customs custody, except that the Secretary of the 
Treasury is authorized. upon production of proof satisfactory to him of the loss 
or theft of any merchandise while in the appraiser's stores, or of the actual injury 
or destruction, in whole or in part, of any merchandise by accidental fire or other 
casualty, while in bonded warehouse, or in the appraiser's stores, or while in 
transportation under bond, or while in the custody of the officers of the customs, 
although not in bond, or while within the limits of any port of entry and before 
having been landed under the supervision of the officers of the customs, to abate 
or refund, as the case may be, the duties upon such merchandise, in whole or in 


part, and to pay any such refund out of any moneys in the Treasury not otherwise 
appropriated, and to cancel any warehouse bond or bonds, or enter satisfaction 
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thereon in whole or in part, as the case may be, but no abatement or refund shall 
be made in respect of injury or destruction of any merchandise in bonded ware- 
house occurring after the expiration of three years (or ten months in the case of 
grain) from the date of importation... The decision of the Secretary of the 
Treasury as to the abatement or refund of the duties on any such. merchandise 
shall be final and conclusive upon all persons. 
However, as disclosed by the record, the shipment here involved was 
not in the custody of customs officers as contemplated in section 563, 
supra, but was in your possession and under your control under rede- 
livery bond and, consequently, said section has no application thereto. 

With reference to the matter of your inability to file claim within 
60 days from the date of liquidation of the entry on June 25, 1937, as 
required by section 514 of the Tariff Act of 1930, 46 Stat. 734, for the 
reason that the finding of the Bureau of Plant Industry of August 24, 
1937, that the seed was prohibited, was not received by you until Au- 
gust 27, it appears that such fact has no bearing on the matter. Said 
section, insofar as here concerned, relates to protests against collec- 
tor’s decisions concerning the rate and amount of duties chargeable as. 
to any particular importation with respect to which claim is required 
to be filed within 60 days after liquidation, reliquidation, deeision, or 
refusal as the case may be. However, in the instant matter, there was: 
not at any time any dispute with respect to the rate of duty applicable 
to the importation or the amount chargeable thereon. 

Accordingly, since there is no provision of law for the return of 


duties paid under circumstances such as here involved, your claim for- 
refund thereof must be, and is, disallowed. . 

With reference to the suggestion that this claim be reported to the 
Congress under the act of April 10, 1928, 45 Stat. 413, I do not find 
that said claim contains such elements of legal liability or equity as is. 
necessary to authorize such action. : 


(A-95061) 


CONTRACTS—RENTAL PURCHASE—MISTAKE IN BID—EQUIPMENT DIS- 
ABLEMENT—CONTRACTOR’S LIABILITY DURING RENTAL PERIOD 
AND AT TIME OF EXERCISING OF OPTION 


Where contractor’s offer to rent a boat, with option to purchase and apply all 
rental payments to purchase price, which was at a lower rate than stated 
if ownership remained in the contractor, was accepted after the terms of 
the contract were fully explained to the contractor, and the boat broke 
down while in use, requiring a new motor, contractor is legally liable to- 
furnish the boat, or one equally suitable, for the rental period at the rental 
stipulated, notwithstanding the allegation of mistake in bid, but, as he did 
not guarantee the boat to be in any particular cendition at conclusion of 
rental period, if the Government exercises the option to purchase the boat 
at that time by application of the paid rental, it must take the boat “as is,” 
the contractor not being required to replace the motor. 

81276™—38——66 
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Acting Comptroller General Elliott to the Administrator, Federal Emergency 
Administration of Public Works, May 27, 1938: 


There has been received your letter of May 18, 1938, as follows: 


Reference is made to contract PW-280.54 entered into by the Public Works 
Administration with Frank A. Jernstedt, 3 Laird Avenue, Neptune City, New 
Jersey, covering the rental of a boat for use in the inspection of the Bayonne, 
New Jersey, Port Terminal project. 

The circumstances in connection with the award of this contract are as follows: 

In response to invitations issued by the project engineer for the furnishing of 
a boat, bids were received from Frank A. Jernstedt, Robert J. Kirkland, Jr., and 
Lewis Stack. The lowest bid was that of Frank A, Jernstedt under item 2 of the 
specifications, which granted the Government an option to purchase the boat at 
any time during the rental period with all of the rent paid at the time of purchase 
to apply against the purchase price. However, it seemed to be apparent that 
the bidder had either made a mistake in the amount of his bid or that he had 
misunderstood the specifications. Under item 1, which differed from item 2 only 
with respect to the purchase agreement, Mr. Jernstedt proposed to rent his boat 
for an indefinite time at $450 per month, retaining full ownership in the same; 
and under item 2, he proposed to rent the same boat, furnishing the same service 
and supplies, for $350 per month, with the rental to apply against the purchase 
price, which would result in his loss of ownership within a period of a little more 
than five months. It was deemed advisable prior to the award of the contract 
to fully explain to Mr. Jernstedt just what would be required of him under the 
terms of the contract. This was done, and Mr, Jernstedt stated that although 
he had not intended that the entire rental would be applied against the purchase 
price, he would, nevertheless, begin delivery according to the terms of his offer 
if it were accepted by the Government. Accordingly the award was made and 
service under the contract was begun on January 24, 1938. 

Considerable difficulty was experienced with the boat furnished under the 
contract and it finally broke down, and it is understood that it will now be 
necessary to replace the motor at a cost of $800. At the present time Mr. 
Jernstedt is fulfilling the terms of the contract by furnishing a boat rented 
by him from Robert J. Kirkland, Jr., one of the unsuccessful bidders, and this 
boat is giving very satisfactory service. 

The contractor has now objected to the terms of the contract, and there is 
forwarded herewith for your consideration the following papers: 

1. Letter dated January 6, 1938, from the Regional Director, P. W. A., 
addressed to the Assistant Administrator, forwarding the proposals, and rec- 
ommending acceptance of the bid of Robert J. Kirkland, Jr., under item 1 
of the specifications. 

2. Copy of letter dated January 15, 1938, from. the Executive Officer to the 
Regional Director, calling his attention to the fact that the lowest bid was 
that of Frank A. Jernstedt under item 2, and advising him that in the absence 
of evidence that the boat offered was not suitable, there was no authority 
to reject this bid, at the same time advising him of the apparent discrepancy 
in the proposal. 

3. The rejected bids of Robert J. Kirkland, Jr. and Lewis Stack. 

4. Copy of letter dated January 20, 1938, from the project engineer to the 
Regional Director, advising him that the boat had been inspected and found 
to be suitable; that the conditions of the contract had been fully explained 
to Mr. Jernstedt, and that he had agreed to make delivery according to the 
terms of his offer. 

5. Letter from the Regional Director addressed to the Executive Officer, for- 
warding a copy of the notice sent to Mr. Jernstedt, advising him that his offer 
had been accepted, and a copy of the reply acknowledging receipt of the same. 

6. Copy of a letter dated April 8, 1938, from the project engineer addressed 
to the Regional Director, with reference to the unsatisfactory service rendered 
under the contract. 

7. Formal request submitted by Frank A. Jernstedt for a revision in the 
terms of the contract to provide that the purchase price of the boat be in- 
creased from $1,800 to $4,800. 

Under the terms of the contract this Administration should become the 
-owner of Mr. Jernstedt’s boat in good condition at the time the total amount 
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of rent paid equals the purchase price, which will be about July 1, 1938. This 
boat at present is broken down and in need of a new motor costing approxi- 
mately $800. The question arises as to whether the payment of the monthly 
rental vouchers should be withheld in order to protect the interest of the 
Government. At the same time, the use of a boat is essential to the inspection 
of the project, and it is understood that if the rental vouchers are not paid, 
Mr. Jernstedt will not be in a position to pay Mr. Kirkland for the boat now 
being used, and neither of the boats will be available. 

Your advice as to the proper action to be taken under the circumstances, and 
as to what extent, if any, the contract can be legally modified, is requested. 

The inference amounts to almost a certainty that Mr. Jernstedt was 
fully informed as to the condition of his boat and that at the con- 
clusion of the rental period—or even before, as has proven to be the 
case—the boat would require extensive overhauling, to the extent, at 
least, of a new motor. If so, there would be reason for the contractor 
submitting his bid in the form he did. In any event the bid was ac- 
cepted and it imposes on the contractor the legal responsibility to 
perform in accordance with its terms or to pay the United States any 
excess costs resulting from default in performance. See United States 
v. New York & Porto Rico Steamship Co., 239 U. S. 88, and United 
States y. Purcell Envelope Co., 249 U. S. 318. Consequently, the con- 
tractor is under a legal responsibility to furnish the boat, or one 
equally suitable, for the rental period at the rental stipulated in the 
contract. 

However, Mr. Jernstedt did not guarantee that the boat or her 
motor would be in any particular condition at the conclusion of the 
rental period. In the absence of anything in the contract to the con- 
trary and if the United States exercises the option to purchase the 
boat at the end of the rental period by application of the paid rental, 
the Government must take the boat “as is.” The contractor is not 
required to replace the motor in the boat before delivering title thereof 
to the United States, but he is legally required to furnish the boat, or 
one equally suitable for use of the Government during the rental period 
at the stipulated rental. 


(A-95110) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
“INDEFINITE EMPLOYEES” 


The phrase “required to be available for duty for a period of not less than 1 
month” as used in the definition of “indefinite employees” in the annual and 
sick leave regulations effective January 1, 1938, means the minimum period 
the employee serves, or is on call for duty when needed, must not be less than 
1 month, but the phrase does not mean that annual or sick leave may be 
credited to an employee for lay-off or furlough periods without pay or for 
periods of continuous service of less than 1 month. 

Annual and sick leave may be credited to “indefinite employees” only for periods 
of continuous service of 1 month or more which may be carried over from one 
such period of continuous service to another. 

An employee employed on a “when actually employed” basis for a period of 1 
month or more, who, although not continuously employed for a month at 
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any time, is required to be in readiness for call to work at any time, is an 
“indefinite employee” within the meaning of the annual and sick leave regula- 
tions effective January 1, 1938, but unless he served continuously for at least 
1 month at some time he would never accrue any annual or sick leave. 

“Indefinite employees” employed on a “when actually employed” basis for more 
than 1 month, who render continuous service for at least 1 month and are 
not thereafter continuously employed but required to be in readiness to 
render service when needed, are not entitled to annual or sick leave for the 
period when not continuously employed. 

“Indefinite employees” employed on a “when actually employed” basis for more 
than 1 month, who, after a time of being required to be in readiness for 
service, although not continuously employed, are employed continuously for 
at least 1 month, are not entitled to annual or sick leave for the period when 
not continuously employed. 

“Indefinite employees” employed on a “when actually employed” basis for more 
than 1 month, who, after rendering service continuously for at least 
1 month, render service at intervals for definite periods of less than 1 month, 
are not entitled to annual or sick leave for such shorter periods. 

“Indefinite employees” employed on a “when actually employed” basis for more 
than 1 month, who, after rendering service at intervals for definite periods 
of less than 1 month, thereafter render service continuously for at least 
1 month, are not entitled to annual or sick leave for such shorter periods. 


Acting Comptroller General Elliott to the Secretary of Agriculture, May 27, 
1938: 


Your letter of May 21, 1938, is as follows: 


Numerous questions have arisen in this Department with reference to the 
definition of “indefinite empleyees” as contained in Executive Orders Nos. 7845 
and 7846, prescribing annual and sick leave regulations, respectively. 

Subsection 1 (e) of the annual-leave regulations is as follows: 

“Indefinite employees’ are those appointed for the ‘duration of the job’ and 
those who, although paid only when actually employed, are continuously em- 
ployed or required to be available for duty for a period of not less than one 
month, as distinguished from part-time or intermittent employees.” 

Subsection 1 (e) of the sick-leave regulations is to the same effect. 

Section 5 of the annual-leave regulations provides, in part: 

“Emergency and indefinite employees shall be entitled to annual leave with 
pay accruing at the rate of 21%; days per month for each month of service, and 
may in addition thereto be granted accumulated leave.” 

Section 8 of the sick-leave regulations provides, in part: 

“Except as provided in section 4 hereof, employees shall be entitled to sick 
leave at the rate of 1%, days a month, and if such leave is not used it shall 
accumulate: * * *” , 

In the light of these regulations, your decision on the following questions is 
requested : 

(1) What is the meaning of the phrase “required to be available for duty for 
a period of not less than one month,” as used in the definition of “indefinite 
employees,” quoted above? 

(2) Where an employee is employed on a “when actually employed” basis for 
a period of one month or more, and, although not continuously employed for a 
month at any time, is required to be in readiness for call to work at any time, 
is he an “indefinite employee” within the meaning of the leave regulations? 

(3) If the answer to question (2) is in the affirmative, is the employee to 
receive the monthly quota of leave for each month of his availability for duty, 
or is a monthly quota of leave to accrue only as a complete month of service is 
rendered, although more than one month is required for the rendering of such 
services? 

(4) Where an employee is employed on a “when actually employed” basis for 
more than one month and, after rendering service continuously for at least one 
month, is not thereafter continuously employed, but is required to be in readi- 
ness to render service when needed, is he entitled to leave for the period when 
not continuously employed? 
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(5) Where an employee is employed on a “when actually employed” basis for 
more than one month and, after a time of being required to be in readiness for 
service, although not continuously employed, is employed continuously for at least 
one month, is he entitled to any leave for the period when not continuously em- 
ployed? 

(7) Where an employee is employed on a “when actually employed” basis for 
more than one month and, after rendering service continuously for at least one 
month, thereafter renders service at intervals for definite periods of less than 
one month, is he entitled to leave for such shorter periods? 

(7) Where an employee is employed on a “when actually employed” basis for 
more than one month and, after rendering service at intervals for definite periods 
of less than one month, thereafter renders service continuously for at least one 
month, is he entitled to leave for such shorter periods? 

(8) If the answer to any one or all of questions (4), (5), (6), or (7) is in 
the affirmative, how is leave for the period in which the employee is not con- 
tinuously employed for at least one month to be calculated in each case? 

Inasmuch as urgent requests are being received from field offices of the De- 
partment for a clarification of these matters, it is requested that your reply be 
expedited. 


The annual and sick-leave regulations in force prior to January 1, 
1938, excluded from the benefits of leave “employees who are paid 
only when actually employed,” and “part-time or intermittent em- 
ployees.” See section 19 (f) (1) and (3) of the annual leave regu- 


lations and section 22 (g) (1) and (3) of the sick-leave regulations. 
Section 4 of the same annual-leave regulations recognized a class 
of “employees appointed for an indefinite period” to include “those 
in the field service employed in manufacturing and repair establish- 
ments, such as navy yards, gun factories, naval stations, arsenals, 


etc.” Application of those regulations excluded from the benefits of 


leave some employees who could have been granted leave under the 
terms of the controlling statute, that is, those who are employed for 
the duration of a job the termination of which is uncertain, paid 
on the basis of “only when actually employed,” or others appointed 
for indefinite periods, paid on the basis of “only when actually em- 
ployed,” who are subject to lay-offs or furloughs without pay due 
to lack of work, weather conditions, nonavailability of funds, or 
other reasons inherent in the work, the employees being required 
to keep themselves available for duty if needed during the lay-off 
periods. 

The new annual and sick-leave regulations effective January 1, 
1938, do not exclude employees who are paid on the basis of “only 
when actually employed” but do exclude part-time or intermittent 
employees. See section 19 (f) (2) of the annual-leave regulations 
and section 23 (g) (2) of the sick-leave regulations. 

Referring to question (1) the apparent purpose of the definition 
of indefinite employees was primarily to distinguish between em- 
ployees who are required to, be available for duty during the period 
of their indefinite appointments although paid “only when actually 
employed,” and part-time or intermittent employees who are not 
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required to be available for duty except during the time they actually 
work. The following is quoted from 16 Comp. Gen. 678, 680— 

* * * employees who are appointed on a full-time basis for an indefinite 
period but whose work thereunder is performed periodically by being required 
to serve continuously during regular tours of duty of 1 month or more sepa- 
rated by periods of lay-off or furlough without pay due to lack of work, non- 
availability of funds, etc., are to be regarded for leave purposes not as 
intermittent employees but as permanent employees. * * * 

Under the definition in question in the new leave regulations this 
class of employees is now designated as “indefinite” rather than 
“permanent.” The phrase in the definition of indefinite employees 
“required to be available for duty for a period of not less than 
1 month” should be read in connection with the preceding words 
“continuously employed,” and simply means that to be classed as an 

indefinite employee the minimum period the employee serves or is 
| on call for duty when needed must not be less than 1 month, but 
the phrase does not mean that annual or sick leave may be credited 
to an employee for lay-off or furlough periods without pay or for 
. periods of continuous service of less than.1 month. The definition 
. standing alone does not grant leave but must be considered in con- 
nection with the statutes and the other sections of the regulations. 
Annual and sick leave may be credited to indefinite employees only 
for periods of continuous service of 1 month or more which may be 
carried over from one such period of continuous service to another. 
See the decision, swpyra, and sections 5 and 3 of the new annual and 
sick-leave regulations, respectively, quoted in your letter. 

The employee described in questions (2) and (3) might be classed 
as an indefinite employee, but unless he served continuously for at 
least 1 month at some time he would never accrue any annual or 
sick leave. Leave may not be credited to indefinite employees for 
less than 1 month of continuous service. - 

Questions (4), (5), (6), and (7) are answered in the negative, 
making it unnecessary to answer question (8). 


(A-94466) 





REPAIRS —INTRADEPARTMENTAL LOANED EQUIPMENT — AVAILA- 
BILITY OF APPROPRIATION OF BORROWING AGENCY, AND LEGALITY 
OF EQUIPMENT PURCHASES FOR LOAN PURPOSES 










The cost of repairs to an electric cutting and coagulating machine loaned by 

Howard University School of Medicine to Freedmen’s Hospital for use in 
the operating room of the hospital, if necessary for continued use of the 
equipment by the hospital, is properly chargeable to the hospital appro- 
priation available for the work in connection with which the equipment is 
being used, but if the machine was purchased from Federal funds appro- 
priated for the general expenses of the university, there was involved the 
expenditure of funds contrary to the objects for which appropriated and 
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administrative action should be taken to avoid a recurrence of such unau- 
thorized use of appropriated funds. 


Acting Comptroller General Elliott to the Secretary of the Interior, May 28, 
1938, 


There has been received a letter from Edward L. Howes, M. D., 
professor of surgery, Howard University, as follows: 


The Department of Surgery of the Howard University School of Medicine 
has placed an electric cutting and coagulating machine in the operating room 
of Freedmen’s Hospital for the use in operating on patients. This machine 
bas recently been damaged to the extent of $89.95 by one of the employees of 
the hospital. The question has arisen between Dr. Jones and myself regarding 
the possibility of the hospital paying for these repairs. Could you give me the 
ruling on this matter; 

This machine is used strictly for the care of the patients in the hospital and 
the only reason it was placed there by Howard University was because suffi- 
cient funds were not available to buy this needed equipment out of the hospital 
budget. 


The quoted letter does not indicate the fund from which the ma- 
chine in question was purchased by Howard University. If the 
purchase was made from Federal funds appropriated for the general 
expenses of said university, it was made in direct contravention of 
section 3678, Revised Statutes, which provides: 

All sums appropriated for the various branches of expenditure in the public 


service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


Accordingly, this phase of the matter is brought to your atten- 


tion with the request that, if the purchase is found to have been 
made with appropriated funds, the necessary administrative action 
be taken to avoid a recurrence of such unauthorized use of appro- 
priated funds. See my letter (A-69978) addressed to you April 11. 
1936, relative to a similar matter. 

Specifically answering the question presented in the quoted letter, 
you are advised that the loan of the machine to the hospital would 
appear to bring the transaction substantially within the rule an- 
nounced in 5 Comp. Gen. 162, to the effect that where repairs are 
necessary for continued use of borrowed equipment by the borrow- 
ing agency, the cost thereof constitutes a proper charge against the 
appropriation of the borrowing agency—in this instance the hos- 
pital—available for the work in connection with which the equip- 
ment is being used by said borrowing agency. 


(A-84568), (A-84661) 


MEDICAL TREATMENT—PRIVATE—LEAVES OF ABSENCE—MILITARY 
PERSONNEL 


In the present state of the law expenditures for civilian medical and hospital 
treatment authorized by law for officers of the military services when “in 
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line of duty,” or when “on duty,” may not be construed by the accounting 
officers of the Government to permit such expenditures from Federal ap- 
propriations when such personnel are relieved from performance of duty, 
are granted leave of absence or furlough, and are permitted to travel to 
extended distances entirely for the private interests of such personnel, 
whether the personnel be members of the regular military establishments, 
or of the National Guard, or the Officers’ Reserve Corps. 


Acting Comptroller General Elliott to the Secretary of War, May 31, 1938: 

There was received your letter of March 18, 1937, respecting settle- 
ments of this office of claims for payment by the United States of 
the hospital and medical treatment furnished First Lt. Harry C. 
Hardesty, Infantry Reserve, Capt. Arnett S. Anderson, Infantry 
Reserve, and Second Lt. Charles D. Vinson, Infantry Reserve, while 
on active duty with the Civilian Conservation Corps—the illness 
or injury having developed while the officer was on leave of absence 
from his station and duty, and the services were in each of the cases 
procured by the officer. The claims were disallowed by this office 
and you suggest there is a variation in the settlement of these claims 
from the interpretation of the phrase “in line of duty” “long accepted 
by the War Department, and by the Attorney General” and you 
request reconsideration of the settlements. 

The facts in the respective cases are as follows: 

First Lt. Harry C. Hardesty, Infantry Reserve, while on a week- 
end pass from 12 o’clock noon February 29, 1936, to 6 a. m. March 
‘2, 1936, and while at his home, developed an illness which was first 
diagnosed as a cold but which subsequently developed into or was 
diagnosed as acute rheumatic fever; he was treated by Dr. Samuel 
Weisman, Parsons, W. Va., from March 5 to April 4, 1936, when he 
was transferred to Walter Reed General Hospital; and there was 
employed Gladys M. Bissett, R. N., as nurse for the period March 6 
to 24, 1936, and claims were presented by Dr. Weisman for $73 and 
by Nurse Bissett for $114, which were disallowed by settlements of 
this office of January 9, 1937, for the reasons, as stated in the settle- 
ment of the latter claim, that the officer— 

* * * was granted leave of absence for the period February 29 to March 2, 
1936; that upon expiration of his leave of absence he was at his home, 54 miles 


distant from his duty station and that he was absent sick at his home from March 
2 to April 4, 1936. 


In view of the above facts it is considered that Lieutenant Hardesty was absent 
from military control and jurisdiction during the period covered by your claim. 
Inasmuch as there is no provision of law for payment from public funds of 
expenses incurred for civilian nursing attendance to officers of the Army while in 
a status of leave of absence, payment of the amount claimed is not authorized. 


Capt. A. S. Anderson, Infantry Reserve, by paragraph 5 of Special 
Orders No. 76, dated Headquarters, Charlestown District C. C. C., 
Charleston, W. Va.. Avril 7. 1936, was granted 20 days’ leave, effective 
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April 10, 1936, the effective date being changed to May 5, 1936, by 
paragraph 10, Special Orders 84, issuing from the same headquarters 
April 16, 1936. While traveling in Pennsylvania on this 20 days’ 
leave of absence, on May 11, 1936, Captain Anderson developed acute 
appendicitis and was admitted to the Somerset Community Hospital, 
Somerset, Pa., where he remained from May 11 to 27, the bill of the 
hospital being $90.98, the bill of Dr. J. D. Spencer of the same city 
being for $100, and the bill of Adeline Dietz, R. N., for $9. These 
claims were disallowed January 19, 1937, for the same reasons given 
in the case of First Lieutenant Hardesty. 

Second Lt. Charles D. Vinson, Infantry Reserve, while on a week- 
end pass extending from 12 o’clock noon Saturday, July 11, 1936, to 
10 p. m., July 12, 1936, suffered an injury described in the report of 
August 11, 1936, by the board of officers appointed to investigate his 
injury as follows: 

Finpines.—(a) That on July 11, 1936, at about 7:30 p. m. Charles D. Vinson, 
2nd Lt.. Inf. Res., was accideutally injured when he slipped and fell on a diving 
board while on swimming party at Lakewood, near North Little Rock, Arkansas; 
that at the time of the injury he was on authorized week-end pass from his 
station at Co. 3782, CCC, Heber Springs, Arkansas; that immediately following 
the accident Lt. Vinson was taken to the home of a friend (Bradley Fiske), at 
Sylvian Hills, Route #3, North Little Rock, Arkansas and that about 8: 30 p. m. 
the same date he was taken to the City Hospital, Little Rock, Arkansas, for 
emergency treatment ; that the following day, Sunday July 12, 1936, he returned 
to his station at Heber Springs, Arkansas, and reported for duty; that he 
remained on duty and was under the care of the Camp Surgeon at Heber Springs, 


Arkansas, until July 22, 1936, at which time he was transferred to the Army and 


Navy General Hospital in a CCC Ambulance for further observation and 
treatment. 


(b) That he was sober at the time of injury. 

(c) That injury was not due to his own misconduct. 

(d) That injury occurred in line of duty while on active duty status. 

(e) That he is still in hospital. 

Claims were presented by the Little Rock General Hospital for $7.50 
and by Dr. J. T. Matthews, Heber Springs, Arkansas, for $5, and the 
claims were disallowed January 14, 1937, for the same reasons given 
in the settlement of the claims in Lieutenant Hardesty’s case, with the 
additional observation: 

+ + 7 


Furthermore, it appears that it [the injury] was the result of partici- 
pation in recreational activities which are dangerous per se. 


Whether in a proper case this feature would require disallowance 
need not be considered if by reason of absence on leave of absence from 
his duty station there is no obligation on the United States to pay the 
medical and hospital expenses incurred by the officer. 

Under a regulation promulgated by the former Comptroller Gen- 
eral, 1 Comp. Gen, 775, as modified by paragraph 3 of General Reg- 
ulation No, 50, 5 Comp. Gen. 1059, and which has not been otherwise 
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modified in this respect, the person whose claim has been settled has 
the right to request a review of a settlement which claimant believes 
not'to be in accord with the law and the facts. It was not believed 
desirable or proper that the heads of departments should prosecute 
requests for review of settlements of claims arising in their depart- 
ments which have been disallowed under the law and the facts. Us- 
ually no interest of the United States justifies administrative action 
in the matter. Where, however, the action here is believed by the 
head of the department to have such an effect upon the performance 
of the functions of his department as would give the matter an 
official interest rather than the interest of the claimant, settlements 
have been reconsidered on the application of the head of a depart- 
ment. Such occasions usually arise in the interpretation of recent 
laws or regulations or in the case of apparent departures from settled 
past practice. In the present matter, there has been no change in 
the law nor change by this office in the interpretation of the law or 
settled practice. This office has uniformly denied claims for civilian 
medical and hospital treatment rendered officers and enlisted men 
of the Army, Navy, or Marine Corps when on leave of absence and 
the same interpretation of the law has been applied to claims grow- 
ing out of the service of members of the Officers’ Reserve Corps of the 
Army who, while on active duty status, become ill or are injured while 
on leave of absence from their duty. 

Before considering the extended argument advanced as to the 
proper construction of the phrase “in line of duty,” a short examina- 
tion of the history of medical and hospital services for members of 
the military forces is appropriate. ‘The early acts relating to the 
Navy are referred to in 7 Comp. Gen. 314, bottom of page 317. So, 
also, in the Army, from the beginning surgeons were provided and 
funds were appropriated for the procurement of medical and surgical 
materials and supplies. In the annual appropriation act for the 
Army provision is made for procuring medical services “not other- 
wise provided for”; that is, where Army medical facilities are not 
available. Up to and including the fiscal year 1907, the appropria- 
tion was limited to “medical care and treatment of officers, enlisted 
men, and [as to that fiscal year] contract surgeons * * * on 
duty.” Beginning with the fiscal year 1908, the language of the pro- 
vision was changed to appropriate funds for medical treatment, in- 
cluding care and subsistence in private hospitals, for officers and en- 
listed men “when entitled thereto by law, regulation, or contract,” 
with a proviso— 


That this shall not apply to officers and enlisted men who are treated in 
private hospitals or by civilian physicians while on furlough; * 
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This change in the language of the appropriation act is treated 

fully in 13 Comp. Gen. 140, at page 143, and quotation is made from 
the remarks of the member of the House of Representatives in charge 
of the bill explaining that the change had been made at the request 
of the Surgeon General but that— 
* * * the committee in order to prevent any officer getting any medical 
attendance, except when in line of duty, put in further, it shall not apply to 
any officer on furlough or any officer being treated by private physicians when 
on furlough, in hospitals, or by private physicians. 

For over three-quarters of a century now contention has been 
made by service officers in effect that medical service for them is 
one of the emoluments of their office—see the Jones case, 18 How. 
92—and that view had the support of the Supreme Court in that 
ease. As shown in 7 Comp. Gen. 314, the Congress has not been 
of that view. Its action on every occasion when the matter has been 
presented to it, as in the Navy Act of July 15, 1870, 16 Stat. 321, 
later becoming section 1586, Revised Statutes, and in the change in 
the language in the annual appropriation acts for the Army, has 
been to limit medical and hospital treatment at the expense of the 
United States to officers on duty or not on furlough or leave of 
absence. These legislative limitations show that medical service is 
furnished to personnel of the armed forces by reason of the nature 
of duties possible to be required of such personnel and Congress has 
therefore sought to limit the service to that required while on duty. 
Medical service is not provided because of a presumed duty of, or 
benefit to, the Government, arising solely out of the service rela- 
tionship of such personnel, that they be kept in good health; there 
is no more reason for the Government to show such concern with 
respect to the personnel of the military forces than with respect to 
officers and employees of the Government generally or, in fact, the 
entire body of citizens. The danger of shot and shell, the possible 
impairment to health from service in isolated regions, unsalubrious 
climates, or in unsanitary surroundings because of the nature of the 
service, these were the reasons for providing a medical corps in the 
Army and for appropriating funds for medical service not other- 
wise provided for, when entitled thereto by law, regulation, or con- 
tract, but with a specific provision that this appropriation was not 
available for payment of civilian medical services procured when on 
leave of absence or furlough. 

Uniformly the decisions and settlements of this office and of the 
accounting officers of the Government have given effect to this clear 
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purpose on the part of the Congress to provide medical service only 
for military personnel when on duty, and although the act of April 
26, 1928, 45 Stat. 461, and the prior acts of which it was an amend- 
ment (as also the later act of June 15, 1936, 49 Stat. 1507), authorize 
medical and hospital treatment for members of the National Guard 
and of the Reserves under the conditions described in the act for 
illness or injury incurred “in line of duty,” that phrase has not been 
construed as authorizing medical treatment for such auxiliary per- 
sonnel of the Army when absent from station and duty on leave of 
absence. See 10 Comp. Gen. 13; 12 id. 639; A-34293, December 2, 
1930. The settlements to which you refer represent, therefore, no 
change in the action or practice of this office. And this view of what 
is authorized apparently has not been heretofore questioned by the 
War Department, as it could have been by inclusion in the recom- 
mendations for clarifying legislation which resulted in the act of 
June 15, 1936, if it was believed that the Congress intended to author- 
ize medical, surgical, and hospital expenses without limit to officers 
of the National Guard and Reserves when away from their assigned 
duties on full pay and allowances on leave of absence and engaged in 
their private pursuits; notwithstanding specific provision has been 
made as to the regular service that such expenses shall not be paid 
for such latter personnel in the same situation. Morrow v. United 
States, 65 Ct. Cls. 35. 

Of course, the repeated annual provisions in the Army Appropria- 
tion Act negative any thought that the personnel of the Regular 
Establishment are so entitled. The Judge Advocate General makes 
the extreme argument notwithstanding this studied and consistent 
legislative action to limit expenditures for medical treatment to 
officers and men on duty, that— 

* * * Where such restrictions do not apply, however, it must be presumed 
that the appropriated funds are to be employed in maintaining the active 
personnel of the Army in a condition fit for duty, under regulations prescribed 
by the President without regard to incidental benefits to individuals concerned. 

The present contention may have developed from the fact that 
large numbers of Reserve officers are now and have been on duty with 
the Civilian Conservation Corps and the cost of their active duty is 
required to be paid under appropriations for that activity; that that 
appropriation does not contain the limitation found in the annual 
appropriation acts for the Army, therefore, it is argued such Reserve 
officers and, indeed, also Regular Army personnel on duty with the 
Civilian Conservation Corps, are to be provided without limit as to 
cost with civilian medical and hospital attention procured by them 
or on their behalf for illness or injury suffered while on leave of 
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absence with full pay and allowances, and this theory is sought to be 
given effect by a letter.of June 1, 1934 (A. G. 324.5 C. C. C.), by 
The Adjutant General as follows: 

Medical and dental treatment provided for in letter from this office to all 
corps area commanders, dated August 10, 1933, subject: “Medical and dental 
treatment of Regular and Reserve officers and Regular Army enlisted men 
on C, C. C. duty in the field,” includes medical attendance and/or hospitaliza- 
tion while on leave of absence provided the sickness or injury is not due to the 
individual’s own misconduct. Due care should be taken that any indebtedness 
is incurred in good faith; that the charge is reasonable, and that the case is 
an actual emergency. 

The substance of this letter may have been carried into the Civilian 
Conservation Corps regulations and it is possible these are the regula- 
tions referred to by the Judge Advocate General as “prescribed by 
the President.” And to support that theory an extended argument 
is made, necessarily based entirely on the provisions of the act of 
April 26, 1928, and the present act of June 15, 1936, authorizing 
medical treatment for illness or injury of Reserve officers on active 
status suffered while in line of duty. Citation is made to cases 
considered by the attorneys general or the courts involving the pen- 
sion laws, the laws for compensation for service disabilities under 
the War Risk Insurance Act, or its amendments, and the Moore case, 
involving the payment of the 6 months’ death gratuity then authorized 
to be paid for death in line of duty, the officer in that case having died 
while on leave of absence and the accounting officers having held the 
officer was not in line of duty while on leave of absence, 15 Comp. 
Dec. 896, from which it appears the War Department reported the 
officer died not in line of duty. When suit by the beneficiary had 
been filed in the Court of Claims the law had been amended to 
authorize payment of the gratuity when death in the service oc- 
curred not due to the misconduct of the officer or man. In that case, 
decided February 3, 1913, the court’s findings of fact, 48 Ct. Cls. 111, 
are that Captain Moore, after staying at home for about 4 weeks, 
went under orders to rejoin his regiment— 

* * * On the way he was attacked by typhoid fever, not the result of 
his own misconduct, for which he was admitted to the military hospital at 


Fort Leavenworth, Kans., on August 26, 1.08, and from which he died at said 
hospital September 8, 1908. * * * 


At page 112, the court states the claim is based on “the following 
statutes,” quoting the act of May 11, 1908, 35 Stat. 108, authorizing 
payment for death from wounds or disease contracted in line of duty, 
and the amendatory act of March 3, 1909, 35 Stat. 735, amending 
out the words “contracted in the line of duty” and inserting the words 
“not the result of his own misconduct.” See 32 Op. Atty. Gen. 12, at 
page 22. The accounting officers in disallowing this claim seem to 
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have overlooked their own holding, 12 Comp. Dec. 562, that an 
officer or man on leave of absence or furlough who reports to a 
military station because of illness, and surrenders the remainder of 
his leave or furlough is then “on duty.” But see Morrow v. United 
States, 65 Ct. Cls. 35. 

The act of April 26, 1928, so far as here material, provides: 


That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line.of duty while en route to 
or from and while at encampments, maneuvers, or other exercises, or at 
service schools, under the provisions of sections 94, 97, and 99 of the National 
Defense Act of June 3, 1916, as amended; members of the Officers’ Reserve 
Corps and of the enlisted Reserve Corps of the Army who suffer personal 
injury or contract disease in line of duty while on active duty under proper 
orders; * * * shall, under such regulations as the President may prescribe, 
when hospital treatment is necessary for appropriate treatment of such injury 
or disease, be entitled to hospital treatment, including medical treatment, at 
Government expense, until the disability resulting from such injury or disease 
cannot be materially improved by further hospital treatment, and, during the 
period of hospitalization, to the same pay and allowances whether in money 
or in kind that they were entitled to receive at the time such injury was 
suffered or disease contracted, and to transportation to their homes at Govern- 
ment expense when discharged from hospital; they shall also be entitled to such 
further medical treatment for such injury or disease as is reasonably necessary 
after arrival at their homes under such regulations as may be prescribed by the 
President. * * * No person hospitalized under the foregoing provisions of 
this section on account of any personal injury suffered or disease contracted 
shall be entitled to receive, in connection with such injury or disease, pay or 
allowance other than hospital treatment, including medical treatment, and 
transportation, as herein provided, for more than six months; but for any 
remaining period of such hospitalization he shall be entitled to subsistence at 
Government expense. * * * 


In considering the acts providing for pensions, disability compen- 
sation, and death benefits, undoubtedly the greatest liberality has 
been indulged in construing the phrase “in line of duty” to give 
effect to the presumed major purpose of the act considered. As to 
compensation for veterans of the World War the Congress has 
changed the conditions for payment thereof. See section 300, War 
Risk Insurance Act, 40 Stat. 405, and 38 U. S. Code, section 471. 

But as to the pension laws, the Congress, by section 4694, Revised 
Statutes (88 U. S. C. 155), has sought to negative pensions for dis- 
abilities incurred while absent on furlough or leave of absence. Be- 
cause of this section it was necessary in 36 Op. Atty. Gen. 156, for 
the attorney general to recognize in effect a constructive duty status 
(see 10 Comp. Gen. 377; 15 id. 689) while the individual is absent 
from his place of duty for a short period during the portion of the 
day when he is relieved from the actual performance of his daily 
duty and is in such close proximity to his duty station as in effect 
to constitute him available for duty should his services be required. 
It should be noted, however, that the Congress has not in any statute 
specifically recognized this administrative extension of the meaning 
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of the term and that whenever it has received the specific attention 
of the Congress it has limited the application of the term to one in 
a duty status. It is possible that for the purpose of the pension laws 
(when not otherwise limited by statute), and for the payment of the 
6 months’ death gratuity, the provision for furloughs or leaves of 
absence is “a part of the disciplinary regulations of the military 
services,” although such conclusion, except for the opinion in the 
Moore case, is supported only by relatively recent opinions by the 
attorneys general. However, it is to be noted that the term has been 
given a more restricted meaning in some of the State courts, for 
example, as the equivalent of “in the course of his employment,” 
Burian vy. Los Angeles Cafe Co., 161 P. 4, 173 Cal. 625, or as synony- 
mous with “in the discharge of duty,” Allen v. Burlington ete. R. Co., 
57 Iowa 623; 11 NW. 614. In the matters considered in these latter 
cases it is apparent there was required more than employment to 
constitute the individual “in the line of his duty.” There is thus. 
no such settled judicial construction of the term as would justify 
attributing to the phrase the meaning that a person in the military 
services “is in line of duty until separated from the service by death 
or discharge, if during such time he is submitting to all of its laws 
and regulations,” and that whenever Congress in any statute uses the 
phrase that meaning is to be given it, especially so, when the Con- 
gress has sought in some instances to include language in the statute 
that would rebut such an interpretation of the phrase. In the pres- 
ent state of the law, therefore, this office must conclude that expendi- 
tures for services in kind permitted by law for officers of the military 
services when “in line of duty” or when “on duty” contemplate at 
least a duty status as distinct from absence from duty on leave of 
absence. 

As stated above, the reasons for furnishing medical services to 
personnel of the Army are because of the nature of the duties possible 
to be required of such personnel. When such personnel is relieved 
from performance of duty, is granted leave of absence or furlough, 
is permitted to travel to extended distances entirely for the private 
interests of such personnel, such personnel is not in line of duty for 
the purpose of securing civilian medical and hospital treatment at 
the expense of the United States. That this is true with respect 
to the regular establishments is clear from the statutes; it is obvious 
that more was not intended by the act of April 26, 1928, or the 
later act of June 15, 1936. Why should Congress make more ex- 
tensive provision for members of the National Guard or the Officers’ 
Reserve Corps in this respect, that is, that the United States should 
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follow members of these auxiliary forces with medical services of 
their selection wherever they may go on their private business while 
on leave of absence and relieved from the performance of duty, and 
this without limit as to costs? 

Examination of the statutes in connection with what is provided 
for the regular establishments shows this was never intended. The 
history of the act under consideration and the reasons for its enact- 
ment also show otherwise. Prior to the acts providing for medical 
treatment for members of the National Guard and of the Officers’ 
Reserve Corps when on active duty, it has been held that illness or 
injury during the ceurse of training for the limited period on active 
duty or at encampment—usually 15 days—did not entitle the mem- 
ber to medical and hospital treatment at the expense of the United 
States after the expiration of the period for which he was ordered 
to active duty, and that the member’s pay was stopped with the 
expiration of that period, 27 Comp. Dec. 631. The Congress was 
endeavoring to provide medical services for injury or illness suffered 
when on duty, the disability from which extended beyond the period 
for which the officer was ordered to active duty or at the encamp- 
ment in the National Guard, and to give pay and allowances for a 
limited time—not exceeding 6 months—following the termination of 
the period for which the injured or ill member was ordered to active 
duty. That it has made its purpose clear respecting the National 
Guard is shown by the portion of the statute italicized above. To 
say that the Congress was intending to provide more for these Re- 
serve or National Guard officers than had ever been provided for the 
Regular Establishments, the furnishing of which to the Regular 
‘Establishments had been negatived on every occasion the matter 
came before the Congress, would be imputing to the Congress com- 
plete unfamiliarity with the subject matter on which it was legis- 
lating. It did not use the term “in line of duty” to accomplish any 
such purpose. 

On a reexamination of the action taken in the claims settlements 
referred to above, it is found that the settlements are in accord with 
the decisions of this office and no basis is shown for their modification. 


(A-92824) 


CONTRACTS—DISCOUNTS—GENERAL SCHEDULE OF SUPPLY CON- 
TRACT PRICES INCLUSIVE OF FREIGHT CHARGES 


Where freight cost to Washington, D. C., is deducted from the contract price 
under General Schedule of Supply contracts in connection with shipments 
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to points other than Washington on Government bills of lading, the prompt 
payment discount should be taken on the basic contract price for Washington 
delivery prior to such freight deduction, and not on the net price as thus 
adjusted. 


Acting Comptroller General Elliott to the Secretary of the Treasury, May 31, 
1938: 


Letter of January 4, 1938, from the Chief, Finance Division, Pro- 
curement Division, Treasury Department, is as follows: 


Reference is made to certificates of settlements Nos. 0477375 and 0476151, 
paid on Disbursing Office vouchers Nos. 955042 and 938133, December 20, 1937, 
and December 16, 1937, respectively, accounts of G. F. Allen, Symbol 101-100 
which were issued in favor of Henry Allen, 435 Broome Street, New York, 
New York. 

Attention is invited to integral parts of contract TPS—14434 which quote: 

“(1) Discount will be allowed for prompt payment as follows: 10 calendar 
days, 1%. 

“(2) For direct delivery from contractor's shipping point on Government bill 
of lading in accordance with paragraph 6 of Special Conditions.” 

Discount was considered in certificate of settlement No. 0477375, properly for 
taking after Transportation to Washington was deducted. 

Discount was computed in certificate of settlement No. 0476151 including 
transportation from the contractor's shipping point to destination. 

Certificate of settlement No. 0477375 provided additional relief to the contractor 
in the amount of $0.09, being a reduction of the transportation charge to Wash- 
ington, D. C., assessed by this office. This reduction is apparently based on a 
water rate (third class) of $0.50 per cwt. for a shipment weighing 262 pounds 
moving from New York, New York, the contract shipping point to Washington, 
D. C. ($1.31). 

This rate does not provide for delivery “within the doors of the storeroom” 
in Washington, D. C. In accordance with the terms of the contract the unit 
price quoted provides for such delivery. Attention is invited to the rail rate 
of $0.53 per ewt. applicable for a similar shipment moving between the same 
points which includes pick up and delivery service ($1.39). 

It has always been the interpretation of this office that discounts for prompt 
payment were properly for taking on the wnit price quoted in the con- 
tract in the manner followed in certificate of settlement No. 0476151. The 
deduction of transportation costs prior to the computation of time discount, 
where the price bid includes an indeterminate element of transportation, would 
not appear to be in accordance with the terms of the contract nor in the best 
interests of the United States. Your further advice in this matter is requested. 


The questioned computation of discount in settlement No. 0477375 
was in accordance with decision A-53852, April 4, 1934, by the 
former Comptroller General to the Administrator of Veterans’ Af- 
fairs, holding that where freight is deducted from the contract price 
under General Supply contracts for deliveries to points other than 
Washington, D. C., shipped on Government bills of lading, the 
prompt payment discount should be taken only on the net price as 
thus adjusted. 

The matter is not free from doubt, however, and applying the 
principles involved in agreements for prompt payment discounts to 
the terms of the present contract, the view appears warranted that 
the Government was entitled to the discount on the gross contract 
price, that is, on the basic price for Washington delivery prior to 

81276™—38——6T 
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deduction for freight paid by the Government for delivery at some 
other point. 

The contract in question is General Schedule of Supply Contract 
No. Tps-14434, dated October 16, 1936, with Henry Allen, New 
York City, for furnishing certain hospital supplies as ordered dur- 
ing the period October 1, 1936, to September 30, 1937. The contrac- 
tor’s accepted bid, by express reference made a part of the contract, 
is in part as follows: 

In compliance with your invitation for bids to furnish materials and supplies 
listed on the accompanying schedule, the undersigned, Henry Allen * * 
hereby proposes to furnish, within the time specified, the materials and supplies 
at the prices stated opposite the respective items listed on the schedule. * * 
igen vill be allowed for prompt payment as follows: 10 calendar Se 

Paragraph 4 of the special conditions, which were a part of the 
bid and which by express reference were made a part of the formal 
contract, provided that “Prices bid must cover delivery to the order- 
ing office in Washington, D. C., as provided for in paragraph 6 
below.” Paragraph 6 provided that “Deliveries in the District of 
Columbia must be made, at the expense of the contractor, within the 
doors of the storeroom designated in the order.” It is clear, there- 
fore, that the “prices stated opposite the respective items listed on 
_ the schedule,” on which the prompt payment discount was offered, 
were based on the payment by the contractor of all transportation 
charges to complete delivery in the District of Columbia. 

While these prices, on the amounts of which the prompt payment 
discount was offered, were based on Washington delivery, paragraph 
6 (b) of the special conditions provided that shipments weighing 
more than 100 pounds moving to any point other than Washington, 
D. C., should be made on Government bill of lading, and that the 
contractor thereupon should deduct from the contract (Washington) 
price “the cost of freight from his shipping point to Washington, 
based on the lowest regularly established rate as published by or on 
file with the Interstate Commerce Commission or the United States 
Shipping Board.” The effect of this is merely that the Government 
would itself pay transportation charges on shipments (of more than 
100 pounds) ordered for delivery at points other than Washington, 
thus saving the contractor the amount included in the contract prices 
for transportation to Washington, and in return the contractor 
should deduct the amount thus saved from his contract price, giving 
the contractor the same net return he would have had if the ship- 
ment had been made to Washington with transportation costs pre- 
paid, as primarily contemplated by the contract. The question is 
whether in such event the Government is entitled:to the prompt pay- 
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ment discount on the basic (Washington) contract price, on which 
the discount was offered, or only on the net amount to be paid in 
cash after the deduction of transportation costs to Washington. If 
the discount be taken only on the amount actually to be paid after 
deduction of transportation costs included in the basic contract price, 
the result is to give the contractor a larger net return on shipments 
to other points than on shipments to Washington. This is not con- 
templated by the contract. 

In decision of April 27, 1926, 5 Comp. Gen. 868, 869, it was said: 

* * * The custom of allowing discounts for prompt payment, or payment 
within a specified time, is based on the theory that use of the money tied up 
in the shipment will be worth to the vendor the amount of the discount offered. 
And from the standpoint of the vendee, in determining whether the option to 
pay within the discount period shall be exercised, there is for consideration 
whether the use of the money beyond the discount period will be of more 
benefit than the amount of the discount. Therefore, it is immaterial as to 


wnat part of the amount involved represents to the vendor original cost, han- 
dling charges, profit, delivery charges, etc. 


In the present case the contractor agreed in advance to allow the 
Government a prompt payment discount on contract prices including 
prepaid transportation costs to Washington. Such prices represented 
the amounts “tied up in the shipment” if delivery actually was made 
at Washington. On shipments to other. points, while the contractor 
was not required to tie up his own money in transportation costs, 


the reason for this was that shipment was made on Government bill 
of lading furnished in advance, the Government thus saving the con- 
tractor the necessity of advancing his own money so that he had the 
use of such money even before the time stipulated for payment to 
earn the discount. In effect the Government paid the basic contract 
price partly in cash and partly by assuming in advance the trans- 
portation costs included in the contract price, and as the contractor 
thus had the use of the transportation money which otherwise he 
would have been required to lay out, there appears no compelling 
reason for excluding such part of the contract price in the computa- 
tion of the prompt payment discount offered on the contract price. 
The case would be entirely different, of course, if there had been 
no prior agreement between the parties for a prompt payment dis- 
‘count based on stipulated prices, and, without any such provision, 
the contractor in billing the Government for the net cash balance 
due for the supplies had voluntarily offered a discount for prompt 
payment. But here the discount on the stipulated prices was a matter 
of prior agreement, and the computation of the discount on such 
stipulated prices, even though the Government was entitled to a de- 
duction therefrom for transportation furnished, is in harmony with 
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the long-established rule that prompt payment discounts accrue to 
the Government on the whole contract price irrespective of deduc- 
tions due the Government for liquidated damages. See 6 Comp. 
Gen. 692. See, also, 17 Comp. Gen. 580, holding that prompt pay- 
ment discount accrues to the Government on the whole contract price 
for new automobiles, even though a part of such price is liquidated 
by the trade-in of old automobiles. 

It is held, accordingly, that on the transaction in question, the Gov- 
ernment was entitled to take the discount on the whole contract price, 
instead of on the balance after deduction of transportation costs, 
as computed in the settlement. To the extent that the decision of 
April 4, 1934, supra, to the Administrator of Veterans’ Affairs is to 
the contrary, it will no longer be followed. 

Respecting the matter of computing deductions for transportation 
furnished by the Government to include the cost of delivery “within 
the doors of the storeroom” at Washington, as expressly required by 
the contract, you are advised that as the regularly established and 
published rail rates for practically all less-than-carload shipments to 
Washington, D. C., include as an integral part thereof the cost of 
local delivery at Washington, that is, “pick up and delivery,” 218 
I. C. C. 441, and as General Supply contracts obligate contractors 
for the stipulated contract prices to make deliveries within the store- 
room doors at Washington, deductions from the contract price for 
transportation furnished by the Government to other points should 
ordinarily be based on such published rail rates including local 
delivery at Washington. However, such contracts expressly provide 
for deduction only of the contractor’s cost of freight to Washington 
based on “the lowest regularly established rate as published by or on 
file with the Interstate Commerce Commission or the United States 
Shipping Board” and where such lowest published rate for the 
commodity or character of shipment involved, whether by rail or 
water, does not include local delivery at Washington, the cited con- 
tract language might well be taken as excluding a deduction of such 
delivery costs in addition to freight to Washington at such lowest 
published rates. If it be administratively considered that the local 
delivery costs should be deducted in all such cases—and this would 
appear consistent with the general purpose contemplated by the con- 
tracts to give the contractor the same net return on shipments made 
either to Washington or to field points—the contract language 
should be modified to provide expressly for such deduction where 
local delivery at Washington is not included in the lowest published 
rate. The provision for such deduction should preferably be at a 
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stipulated fixed rate, such as the 5 cents per hundred pounds used by 
the rail carriers in making allowances to consignees or others making 
their own deliveries where the published rate includes pick up and 
delivery. 


(A-94184) 


MILEAGE—TRAVEL BY PRIVATELY OWNED AUTOMOBILE—DUAL 
HEADQUARTERS 


Where employee’s dual headquarters are separated by a substantial distance, 
and the mileage claimed between the dual headquarters is entirely outside 
of the corporate limits of the respective stations, the travel between the two 
stations was away from his designated posts of duty within the purview of 
the act of February 14, 1931, 46 Stat. 1103, and reimbursement is authorized 
on a mileage basis for use of privately owned automobile when properly 
authorized in advance. Prior decisions holding in effect that mileage for 
use of privately owned automobile may not be allowed between dual head- 
quarters separated by a substantial distance will not hereafter be followed. 


Acting Comptroller General Elliott to the Secretary of Labor, May 31, 1938: 
Your letter of April 11, 1938, is in pertinent part as follows: 


There is transmitted herewith, for reconsideration of the action of the Audit 
Division of your office, voucher in favor of Patrol Inspector Philip G. Hazen, 
in the amount of $27.00, covering per diem in lieu of subsistence at the rate of 
$2.00 while on duty as relief officer at Louisville Landing, New York. Attached 
thereto are preaudit difference statements, memorandum addressed to the Audit 
Division under date of December 28, 1937, and all other papers relating to this 
claim. Preaudit difference statement of December 21, 1937, requires that there 
be recovered from Patrol Inspector Hazen the amount of $15.60 covering pay- 
ment made to him for expenses claimed in his voucher for the month of June 
1937. Of this sum $6.00 represents per diem in lieu of subsistence for a total 
of three days at the rate of $2.00, and $9.60 covers mileage for the use of 
his personally owned automobile between Massena and Louisville Landing, New 
York, an aggregate of 240 miles at 4¢ per mile. The preaudit difference state- 
ment of December 21, 1937, bears the following notation: 

“Inasmuch as it would appear that the mileage claimed during the month of 
June 1937, was for the purpose of carrying on official duties at Louisville Land- 
ing, it is considered that a travel status did not exist and, therefore, the 
mileage is not allowable. 5 Comp. Gen. 317.” 

The preaudit difference statement of January 5, 1938, states: 

“However, mileage claimed between Massena and Louisville Landing would 
appear to be only such as any employee might incur between his home and 
place of duty. The hours of arrival at and departure from each point indicate 
that the employee’s principal duties were at Louisville Landing and that re- 
turn to Massena was for the purpose of securing lodging and subsistence. Such 
travel has been held as not constituting a travel status entitling an employee 
to mileage under the act of February 14, 1931, 46 Stat. 1103. 

“Action taken on preaudit difference statement dated December 21, 1937, in 
which collection in the amount of $42.60 was requested to be made from the 
employee, is considered correct and is adhered to. See 11 Comp. Gen. 417.” 

Patrol Inspector Hazen’s official headquarters is Massena, New York, but it 
frequently is necessary to assign him to relief duty at Louisville Landing as 
acting immigrant inspector. The number of hours of duty performed by him 
at the latter place varies from day to day, but since his official station is 
Massena, New York, it is necessary for him to return to Massena each day 
after performing duty at Louisville Landing. This officer uses his personally 
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owned automobile in making the round trips between Massena and Louisville 
Landing upon the determination that such mode of travel was more economical 
and advantageous to the Government than travel by common carrier. 

Since Patrol Inspector Hazen is required to perform duty both at Louisville 
Landing and Massena, it is believed his case is similar to that of Edward F. 
Kimball, which was considered in your decision of November 25, 1982, No. 
A-44843, to the effect that the claimant had dual headquarters. It being as- 
sumed that Patrol Inspector Hazen has dual headquarters, the Department 
concedes that the preaudit action in disallowing his voucher covering per diem 
for the month of August was proper. However, it is felt that Mr. Hazen is 
entitled to the amount of $9.60 paid in connection with his June voucher for 
mileage, in view of your decision above cited. Moreover, in your decision of 
October 25, 1982, No. A-44782 (12 ©. G. 423), it is held that “transportation 
expenses in travel away from post of duty on official business may legitimately 
occur when no travel status for subsistence purposes exists * * *,” 


In the schedule of mileage submitted by the employee, he claims 
6 miles each way between Massena and Louisville Landing and cer- 
tifies that no part thereof represents mileage within the corporate 
limits of his last official station. The dual headquarters being thus 
separated by a substantial distance it follows that travel between 
the two stations was away from his designated posts of duty within 
the purview of the act of February 14, 1931, 46 Stat. 1103, and having 
been performed outside of the corporate limits of the respective sta- 
tions entitled the traveler to reimbursement on a mileage basis for 
the use of his privately owned automobile when properly authorized 
in advance as in this case. A-44843, November 25, 1932; A-83735, 
February 15, 1937; and 16 Comp. Gen. 577. 

Prior decisions holding in effect that mileage for the use of a 
personally owned automobile may not be allowed between dual head- 


quarters separated by a substantial distance will not hereafter be 
followed. 


(A-95123) . 


REAL ESTATE—RIGHTS-OF-WAY—IRRIGATION AND FLOOD CONTROL 
PURPOSES—RIO GRANDE CANALIZATION PROJECT 


Where work under the Rio Grande canalization project involves not only con- 
struction of irrigation ditches and canals, but also levees located several 
hundred feet on either side for conveyance of flood waters, payment of a 
reasonable price, not in excess of the appraised value, may be made for the 
additional area required for flood control purposes, the right-of-way reserved, 
under act of August 30, 1890, 26 Stat. 391, in the patents for the lands 
involved, being with reference only to ditches and canels to convey water 
for the reclamation of arid lands by irrigation, but no payment may be 
made for the lands required purely for irrigation purposes, 


Acting Comptroller General Elliott to the Secretary of State, May 31, 1938: 
Your letter of May 20, 1938, is as follows: 
Reference is made to the clause relating to ditches and canals contained in the 


act of August 30, 1890 (26 Stat., 391, U. 8. C. A. Title 43, sec. 945), reading as 
follows: 


~~ 
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“Spo. 945. Reservation in patents of right-of-way for ditches or canals.—In all 
patents for lands taken up after August 30, 1890, under any of the land laws of 
the United States or on entries or claims validated by the act of August 30, 1890, 
west of the one hundredth meridian, it shall be expressed that there is reserved 
from the lands in said patent described a right-of-way thereon for ditches or 
canals constructed by the authority of the United States. (Aug. 30, 1890, C. 837, 
Sec. 1, 26 Stat. 391).” 

The decision of the Comptroller General rendered in connection with this 
statute, as contained in Decisions of the Comptroller General, vol. 7, at page 
217, has been examined, but what the ruling may be with reference to the fol- 
lowing facts appears doubtful. 

The United States section, International Boundary Commission, United States 
and Mexico, under direction of the Department of State, in connection: with its 
construction program, plans to acquire necessary lands in the State of New 
Mexico, along and near the Rio Grande between the American Dam and Caballo 
Dam, for use as a right-of-way in constructing the Rio Grande Canalization 
Project. 

The Rio Grande Canalization Project is being constructed to secure to the 
United States the complete control of the stored water released from the existing 
Elephant Butte Dam and the Caballo Dam, now in process of construction, both 
in the State of New Mexico, for use in the irrigation of lands in both the United 
States and Mexico. 

The project consists of two features: 

1. A canal or channel which will extend from the Caballo Dam in New Mexico 
to a point near El Paso, Texas, a distance of about 100 miles. 

2. A diversion dam near El Paso, Texas, located above the point where the Rio 
Grande becomes the boundary line between the United States and Mexico. 

This statement deals only with the first feature. The canalized channel will 
generally follow and straighten the present course of the Rio Grande between 
the points named. The present course of the Rio Grande consists of natural 
and artificial sections of the river; the artificial sections have been created by 
various agencies over the past thirty years and are located where cutoffs across 
bends have been deemed desirable. The canalized channe] will consist of an arti- 
ficial channel where the present artificial channel exists and wherever new cutoffs 
across bends are created in the construction of the project. It is estimated 
that of the 100 miles of river embraced in the project, about 79 miles will be 
canalized. there being 21 miles where no work will be performed, and that of 
the 79 miles on which work will actually be performed, 15 miles is now an 
artificial channel constructed by the agencies of mankind, and that in the com- 
pleted project, 20 miles will be artificial in the sense that no part of the natural 
channel of the river will be used. 

The canalized channel will consist generally in cross section of a normal-flow 
channel about 150 feet in width and 4 feet in depth, with banks or levees about 7 
feet high and located about 300 feet to either side, with a total width between 
levees varying from 600 to 800 feet. 

The canalized channel will be used primarily for the conveyance of the water 
released from storage to the various diversion dams, including the American 
diversion dam at El Paso, Texas, at which dams the water is diverted from the 
channel to the lands to be irrigated, and incidentally to convey off any water 
in excess of that needed for irrigation, which may come from the discharge of 
arroyos or other drainages that enter the canalized channel, or from extraordinary 
release of stored water from the reservoirs. 

Throughout the entire year the canalized channel will be used for the con- 
veyance of irrigation and drainage water to and from the irrigated areas. Dur- 
ing a few days of each year, and varying greatly from year to year, the canalized 
channel will be used for the conveyance of flood waters. The cost to the United 
States of the contemplated canalization works will be about $3,000,000. 

It will be noted from the foregoing that for a distance of approximately 100 
miles to the south from Caballo Dam the Rio Grande will be canalized for about 
79 miles, and with the exception of the discharge into the stream from various 
arroyos, following occasional rains, practically the entire flow represents water 
from stored sources. In addition, taking into consideration not only the extent 
of the existing and contemplated artificial channels, but also the fact that such 
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channels are used virtually as canals, it is possible they might be classed as 
canals, 

Funds for payment for lands and for construction of this project were made 
available by the Department of State Appropriation Act, 1988, approved June 
16, 1987 (50 Stat., 261), reading as follows: 

“For the construction * * * of the following projects under the supervi- 
sion of the International Boundary Commission * * * including * * 
acquisition by donation, purchase or condemnation, of real and personal prop- 
erty Cn Oe 

“Rio Grande Canalization Project.—For beginning construction of the Rio 
Grande Canalization Project as authorized by the acts approved August 29, 
1935 (49 Stat., 961), and June 4, 1936 (49 Stat., 1463) * * * $900,000 * * *,.” 

The following statement summarizes the facts of a typical case involving ac- 
quisition of land now belonging to Herman Jundt and wife, Martha J. Jundt, of 
El Paso County, Texas. Mr. and Mrs. Jundt own a number of tracts or parcels 
of land in the general area embracing a total of approximately 418 acres of val- 
ley land and 400 acres of land in the nearby foothills. The plans of the Interna- 
tional Boundary Commission contemplate the use of about 187 acres of the Jundt 
valley lands. There is enclosed herewith for your information a copy of IBC 
Map 2595-36H showing lots 1, 2, 3, and 4, in section 7, and lot 4 in section 8, 
through which the canalization project will be constructed. The total acreage 
of these five lots is estimated to be about 395 acres, and the International 
Boundary Commission will acquire 119.10 acres of the estimated 395 acres, 
leaving about 275 acres of the five lots remaining in the ownership of the Jundt 
family. The appraised value of the 119.10 acres is $2,349.86. 

The title certificates covering these lands make specific reference to the clause 
reserving a right-of-way for ditches or canals constructed by authority of the 
United States, as contained in patents from the United States to the predecessors 
in the title chain. 

In view of the foregoing your opinion is requested as to whether on the 
basis of the facts herein presented, the International Boundary Commission 
would be entitled under the above-mentioned act of August 30, 1890, to take 
over the lands of the Jundt family, as well as any other lands necessary to 
complete the project where a similar reservation clause was included in the 
patent, without paying compensation therefor. Proceeding to enforce such rights 
or claims against the present occupants of land in the project right-of-way 
without compensation may involve some litigation on the part of the United 
States. 

An early opinion would be greatly appreciated to enable the commission to 
proceed with the acquisition of lands for the right-of-way needed in con- 
nection with the construction of the Rio Grande Canalization Project before 
commencement of the 1938 flood season. 


The act of August 30, 1890, 26 Stat. 391, does not specify for what 
purposes the ditches and canals to be constructed by the authority 
of the United States are to be used. The history of the act, however, 
clearly indicates that it had reference to ditches or canals to convey 
water for the reclamation of arid lands by irrigation. United States 
v. Van Horn, 197 Fed. 611; Ide v. United States, 263 U. S. 497. To 
the extent, therefore, that the proposed project is for irrigation 
purposes alone, the title to right-of-way is already vested in the 
United States and no payment may be made for the lands reauired 
therefor. 

It would appear from your description of the project, however, that 
it contemplates something more than a canal or ditch for irrigation 
purposes. You state that it will consist generally of a normal flow 
channel 150 feet in width and 4 feet deep but it will also have banks or 
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levees 7 feet high and located 300 feet to either side, making a total 
width between the levees of from 600 to 800 feet ; that through the year 
the canalized channel will be used for conveyance of irrigation and 
drainage water to and from the irrigated areas, but that during a few 
days each year the channel will be used for the conveyance of flood 
waters. 

From these statements it would appear that it is only the normal- 
flow channel 150 feet by 4 feet that is to be constructed and used for 
irrigation purposes and that the additional width between the 7-foot 
banks or levees is for the purpose of controlling flood waters. If such 
be the true situation payment is not authorized for the 150-foot right- 
of-way, but for the additional area required for flood-control pur- 
poses, payment may be made at a reasonable price not in excess of the 
appraised value of the land involved. 7 Comp. Gen. 217. 


(A-93921) 


TAXES—FEDERAL—EXEMPTION CERTIFICATES—BIDDER’S FAILURE 
TO SHOW EXCLUSION OF TAX FROM BID PRICE 


Where, notwithstanding the contractor was on notice that if bid prices con- 
templated refund, credit, or drawback of any description under the excise 
tax of the Revenue Act of 1982, as amended; that fact should affirmatively 
appear on the bid, and space was provided for such a showing in addition 
to other provisions relative to said taxes, the contractor nevertheless fails 
to make an affirmative showing on its bid that the Federal excise tax was 
not included in the price quoted, no modification or alteration of the bid 
with respect thereto is authorized after the bids are opened and prices 
known, it being presumed, as held in the reported decisions in 16 Comp. 
Gen. 1054; id. 1095, that, unless otherwise stated, the price bid is inclusive 
of the said tax and that no subsequent statement that the tax actually was 
excluded may be accepted as justifying the furnishing of a tax exemption 
certificate. 


Acting Comptroller General Elliott to Fleet Sales Division, General Motors 
Sales Corporation, June 1, 1938: 


Your request to be furnished a Federal excise tax exemption cer- 
tificate in the amount of $48.30 has been transmitted to this office 
by the War Department, together with your letter of February 23, 
1938, to the Chief of Engineers, War Department, as follows: 


With reference to your Invitation #1103-38-35, we bid and were awarded 
two units by the U, S. Engineers Office at St. Louis, Mo. The price quoted 
on these units did not include Federal excise tax of $43.30. 

We have applied to the engineers office in St. Louis for tax exemption cer- 
tificate through our Mr. H. E. Simmons, whose office is located in that city. 
Mr. Simmons advises us that Mr. Reinecke, the district engineer, advises that 
due to the fact that these bids did not request exemption certificates, that it 
was impossible for their office to furnish these certificates, and suggested that 
we take it up in Washington. 

The invitation to bid, on page 2 contained the following: 

“The prices herein do not include any Federal taxes from which exemption 
is granted, or as to which a credit or refund is provided for under the pro- 
visions of section 401 of the Revenue Act of 1935 (act of August 30, 1935, 49 
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Stat. 1014, 1025-1026) ; nor any tax imposed by a State, county, or municipality 
upon the transaction of this procurement of these materials. (Procurement 
Circular No. 16, W. D. 1936.)” 

And left a blank space for such comment as the bidder desired to make. 
We inserted no statement in the blank space provided for, for the reason that 
the tax on these units had not been paid by this organization, nor would be 
paid as it is our policy to present exemption certificate to avoid payment of 
the tax, rather than to make payment and then claim a refund, and we 
interpreted the above provision as not requiring an affirmative statement in the 
event the tax had not been paid, and that the securing of a refund was not 
intended. 

In view of these facts, we believe that you can see your way clear to issue 
the exemption certificate involved, or ask the engineers office at St. Louis to 
do 80. 

Will you please give this matter your prompt attention. 


The invitation for bids, page 2, included the following provision: 


If the bid prices stated herein contemplate refund, credit, or draw back of 
any description under the excise tax of the Revenue Act of 1932 as amended, 
the fact should affirmatively appear in the space provided therefor below. 
and there followed a blank lined space for use by bidders in making 
the affirmative showing required to that effect. No notation what- 
soever appeared on your bid to indicate or suggest that the Federal 
excise tax was excluded:from your bid price of $749.74 per unit for 
the two vehicles involved, although the sheet containing the quoted 
provision and other sheets of the bid form were signed by the Pontiac 
motor division, by H. C. Davis, office and district manager. 

It has been pointed out in the decisions of this office that section 
401 of the Revenue Act of August 30, 1935, 49 Stat. 1025, further 
amending the Revenue Act of 1932, leaves a bidder, manufacturer, 
or otherwise, free to include or exclude the amount of the applicable 
Federal excise tax in submitting bids to the Government, and that 
the regulations issued by the Commissioner of Internal Revenue pur- 
suant to said act place upon the manufacturer the entire responsi- 
bility of establishing the facts entitling him to credit, rebate, or 
refund of the tax, 15 Comp. Gen. 588; that in order to entitle a con- 
tractor to a tax exemption certificate, the exclusion of the amount of 
the excise tax from the bid price must affirmatively appear upon the 
face of the bid when submitted, or if the tax is included and the 
bidder is willing to have an equivalent amount deducted from the 
bid price, that fact should appear upon the face of the bid, 16 Comp. 
Gen. 832; that after bids are opened and prices are known, no modi- 
fication or alteration of a bid with respect to the exclusion or in- 
clusion of taxes is permissible, 15 Comp. Gen. 1030; and that when a 
bid as submitted does not affirmatively show the exclusion of the 
excise tax, it is presumed to be inclusive thereof, and no subsequent 
statement of a contractor that the amount of the excise tax actually 
was excluded from his bid and contract price may be accepted as 
justifying the furnishing of a tax exemption certificate, 16 Comp. Gen. 
1054; id. 1095. 
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In the present instance, your company was put on notice that if 
bid prices contemplated refund, credit or draw-back of any descrip- 
tion under the excise tax of the Revenue Act of 1932, as amended, 
the fact should affirmatively appear on the face of the bid and space 
was provided for such a showing. The only method of obtaining 
such refund, credit or draw-back was by means of a tax exemption 
certificate as provided by the regulations of the Commissioner of 
Internal Revenue. Hence, the meaning of the cited provision in the 
invitation was manifest and not open to misunderstanding. Since 
your bid made no such affirmative showing, the failure to do so is 
conclusive upon you, and constitutes at most a unilateral mistake on 
your part for which no relief may be granted, 16 Comp. Gen. 1054. 

Accordingly, there appears no authority for furnishing you with 
a Federal excise tax exemption certificate at this time, and your 
request must be and is denied, 16 Comp. Gen. 1095. 


(A-69361) 


TRANSPORTATION—FOREIGN MAILS ON VESSELS OF PANAMA 
REGISTRY—PAYMENT OF COSTS BY UNITED STATES 


The obligation of the United States under the interpretation of the Acting 
Postmaster General, approved by the President, of the Convention of the 
Postal Union of the Americas and Spain, as obligating the United States 
“to transport free of cost to the country of origin all the mails * * * 
of other Americo-Spanish ceuntries adhering to the Convention * * * 
by steamships of American registry utilized by the United States for the 
transportation of its own correspondence,” and under the terms of the 
unanimous agreement of the Delegates of the Madrid 1931 Congress, that 
such free transportation did not apply “where payment has to be made 
by the intermediary country for the use of vessels foreign to its flag,” is 
not so clearly established as to authorize payment by the United States 
to a vessel of Panama registry for the transportation of mails of foreign 
countries, signatory to the Convention, dispatched from the United States 
to Panama where the vessel was not under contract with the United States 
for the transportation of such mails nor required to transport the foreign 
mail involved under the act of February 6, 1929, 45 Stat. 1153. 


Acting Comptroller General Elliott to the Postmaster General, June 2, 1938: 
Your letter of May 5, 1938, is as follows: 


There is transmitted herewith a journal covering certification for payment 
to the United Fruit Company of amounts due for the conveyance of mails 
originating in Spain and the Dominican Republic during the period from 
November 1, 1932, to December 81, 1934, on vessels of Panama registry, which 
at the time of dispatch it was assumed would be conveyed under the free 
transit provision of the Convention of the Postal Union of the Americas and 
Spain. 

Article 3 of the Convention named, commonly known as the free transit pro- 
visions of the Convention, is as follows: 

“1, The gratuity of territorial, fluvial, and maritime transit is absolute in 
the territory of the Postal Union of the Americas and Spain; consequently, the 
countries which form it obligate themselves to transport across their territories 
and to convey by the ships of their registry or flag which they utilize for the 
transportation of their own correspondence, without any charge whatsoever 
to the contracting countries, all that which the latter send to any destination. 
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“2. In cases of reforwarding, the contracting countries are bound to refor- 
ward the correspondence by the ways and means which they utilize for their 
own dispatches.” 

Under this provision the countries signatory to the Convention agree to 
transport through their territories and on ships of their registry, mails of 
signatory countries dispatched to any destination free of charge. 

In accordance with this free transit provision, the United States dispatched 
from the Ports of New York and New Orleans on vessels of Panama registry, 
mails of United States origin, and mails originating in the signatory countries 
of Spain and the Dominican Republic under the assumption that the Postal 
Administration of Panama was obligated to the steamship companies for their 
conveyance. 

As a result of a difference of interpretation of this free-transit provision as 
between this Department and the Postal Administration of Panama; which 
difference was not adjusted until late in 1934, the Postal Administration of 
Panama contends that the free-transit provisions were not in effect between 
cur two countries until January 1, 1935. This contention is accepted by this 
Department and the General Accounting Office, Post Office Department Divi- 
sion, and in accordance therewith the General Accounting Office has agreed to 
accept for payment certifications of accounts due the steamship company 
for mails of United States origin dispatched from the ports mentioned on vessels 
of Panama registry during the period from November 1, 1932 to December 31, 
1934, but has excepted from payment the service performed during that period 
in conveying mails originating in Spain and the Dominican Republic included 
in such dispatches. 

As the steamship company concerned states that the compensation due for 
this service is primarily an obligation of the United States Post Office De- 
partment; they being required to convey the mails under section 2255 of the 
Postal Laws and Regulations (18 U. 8S. C. 326, Supp. V.), they could doubtless 
obtain judgment for the amount due if suit were instituted by them in the 
United States Court of Claims. 

To avoid the possibility of the institution of such suit, this Department de- 
sires to have included in the certified claims forwarded to Congress for in- 
clusion in a deficiency appropriation, the amount of compensation due the 
steamship company for the conveyance of mails originating in Spain and the 
Dominican Republic during the period mentioned; which amount is approxi- 
mately $6,400.00, calculated at the rates which it is understood were paid 
by the Postal Administration of Panama during the period in question. 

These rates, as ascertained from the Postal Administration of Panama by 
the Director of Posts of the Canal Zone, were $0.14 per pound for letters and 
post cards, and $0.0176 per pound for other articles. However, if it should 
later be determined that there was no responsibility on the part of the Postal 
Administration of Panama for the conveyance of these mails, the amount due 
at the rates paid by this Department would be approximately $11,400.00. 

If the amounts due for the conveyance of these mails of foreign origin can 
be passed so as to include them in a deficiency appropriation, this Office, in 
order to indemnify itself, can withhold payment to the Postal Administration 
of Panama of the amount Gue on parcel post transactions with that Administra- 
tion during the fiscal year 1937, which amounts to approximately $13,000.00, 
should it later be determined that the Postal Administration of Panama is 
obligated for the conveyance of the mails mentioned instead of this Department. 

As above stated, it is desired to include the amount of the compensation for 
these mails of foreign origin in a deficiency appropriation before the adjourn- 
ment of the present Congress. 

An early determination of the question will be appreciated. 


Your letter of November 24, 1936, forwarded to this office an in- 
terpretation of this Postal Convention, which interpretation was ap- 


proved by the President of the United States on November 17, 1936, 
and is as follows: 


Interpretation of Convention of the Postal Union of the Americas 
and Spain—No. 2 


In accordance with the authority granted by U. 8. Code Title 5 Section 872, 
which reads: 
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“For the purpose of making better postal arrangements with foreign countries, 
or to counteract their adverse measures affecting our postal intercourse with 
them, the Postmaster General, by and with the advice and consent of the Presi- 
dent, may negotiate and conclude postal treaties or conventions, and may reduce 
or increase the rates of postage or other charges on mail matter conveyed between 
the United States and foreign countries: Provided, That the decisions of the 
Postmaster General construing or interpreting the provisions of any treaty 
or convention which has been or may be negotiated and concluded shall, if 
approved by the President, be final and conclusive upon all officers of the United 
States.” 
the provision in Section 1, Article 3 of the Convention of the Postal Union of 
the Americas and Spain, which reads: 

“The gratuity of territorial, fluvial and maritime transit is absolute in the 
territory of the Postal Union of the Americas and Spain; consequently, the 
countries which form it obligate themselves to transport across their terri- 
tories and to convey by the ships of their registry or flag which they utilize 
for the transportation of their own correspondence, without any charge whatso- 
ever to the contracting countries, all that which the latter may send to any 
destination.” 
is further interpreted and construed to mean that, having ratified the afore- 
said Convention after express instructions to its delegates to the Third (Madrid, 
1931) Pan American Postal Congress to concede complete gratuity of transit by 
ships of American registry to mails of countries of the Pan American Postal 
Union (name changed to “Postal Union of the Americas and Spain” by the said 
Madrid 19381 Congress), as hereinafter set forth (i. e., in translation, from the 
Documents of the Third Pan American Postal Congress, Madrid 1931 Minutes 
of the Seventh Session of the First Committee), the United States of America 
thus accepted the interpretation of the rest of the delegations to that Con- 
gress and obligated itself to transport free of cost to the country of origin all 
the mails eonsisting of articles of correspondence (letters, post cards, prints, 
commercial papers, samples without value, and small packets) of other Ameri- 
co-Spanish countries adhering to the Convention in question (for any destina- 
tion) by steamships of American registry utilized by the United States for the 
transportation of its own correspondence, regardless of whether or not the 
conveying steamships of American registry are then under contract to carry 
mails of the United States of America and whether or not the foreign mails in 
question are embarked on such American steamships at a foreign or a United 
States port and whether or not such mails ever reach a port of the United 
States or any United States Federal postal agency en route to their destinations. 

This interpretation has due regard to the memorandum relative to gratuity 
of transit which was signed (on their return from Madrid) by the delegates of 
the United States to the aforesaid Madrid 1931 Congress, that is, by Mr. W. 
Irving Glover, then Second Assistant Postmaster General, and Mr. Bugene R. 
White, then Director of International Postal Service. The memorandum mecu- 
tioned reads as follows: 

“After an extended and thorough consideration and discussion of the free 
transit provisions (article 3 of the Convention of the Americas and Spain) the 
Delegates of the Madrid Congress were in unanimous agreement that all the 
transportation facilities used by any one postal administration wherever they 
may reach on land or water are placed freely at the disposition of the admin- 
istrations of the other signatory countries without charge, except where pay- 


ment has to be made by the intermediary country for the use of vessels foreign 
to its flag.” 


* * * * * * * 


HakLEE BRANCH, 
Acting Postmaster General. 
It appears from your present submission that Panama has denied 
liability for the carriage of the mail in question, both for the reason 
that the service was performed prior to January 1, 1935, at a time 
when the United States and Panama did not maintain reciprocal free 
transit service under the convention, and for the further reason that 





1044 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


Panama interprets the convention to relate only to vessels of Panama 
registry which are actually used by Panama for the transportation of 
its own mails. This interpretation does not appear to conflict with 
the interpretation of your Department quoted, supra, that the United 
States “obligated itself to transport free of cost to the country of 
origin all the mails * * * of other Americo-Spanish countries 
adhering to the Convention in question (for any destination) by 
steamships of American registry utilized by the United States for 
the transportation of its own correspondence, regardless of whether 
or not the conveying steamships of American registry are then under 
contract to carry mails of the United States.” But be that as it may, 
it is not understood that the above quoted provisions of the Conven- 
tion impose any liability upon the United States to furnish free tran- 
sit of mails of foreign countries signatory to the Convention when 
the service is rendered upon vessels not of its own registry. Note in 
this connection the “unanimous agreement” hereinbefore quoted “that 
all the transportation facilities used by any one postal administra- 
tion wherever they may. reach on land or water are placed freely at 
the disposition of the administrations of the other signatory countries 
without charge, except where payment has to be made by the inter- 
mediary country for the use of vessels foreign to its flag.” It appears 
from the record that Panama has refused not only to pay for the 
transportation of the mails originating in Spain and the Dominican 
Republic; but, also, has refused free transit to the American mails 
which were transported upon the same vessels with the foreign mail, 
for the reason, as stated above, that Panama did not use those vessels 
for its own mail service. 

There is noted your reference to the provisions of the act of 
February 6, 1929, 45 Stat. 1153 (18 U. S. C. 326) which read: 

Except as otherwise provided by treaty or convention the Postmaster General 
may require the transportation by any steamships of mail between the United 
States and any foreign port at the compensation fixed under authority of law. 
Upon refusal by the master or the commander of such steamship or vessel to 
accept the mail, when tendered by the Postmaster Genera) or his representative, 
the collector or other officer of the port empowered to grant clearance, on 
notice of the refusal aforesaid, shall withhold clearance until the collector or 
other officer of the port is informed by the Postmaster General or his representa- 
tive that the master or commander of the steamship or vessel has accepted the 
mail or that conveyance by his steamship or vessel is no longer required by the 
Postmaster General. 

It is not understood that this provision of law was invoked in this 
instance to compel the vessels of the United Fruit Co. to transport 
the foreign mail here involved, or that the United States made any 
contract with said company for the transportation of such mails. 
Consequently, I have to advise that on the present record liability 
of the United States to the United Fruit Co. for the transportation 
of these foreign mails on vessels of foreign registry is not so clearly 
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established as to warrant this office in certifying the claim for allow- 
ance, or in approving the amounts for reporting to the Congress for 
a deficiency appropriation as proposed. 


(A-94478) 
CHECKS—FORGERIES—RECLAMATION—NAME SIMILARITY 


Where payee of check bearing notation it was in payment of adjusted-service 
bonds has executed affidavit of nonreceipt of check, reclamation proceedings 
should be instituted notwithstanding the cashing bank is attempting to 
justify its handling of the check by alleging it was cashed for a person of 
same surname living in the same town as the payee and that the Examiner 
of Questioned Documents is of the opinion that the suspect wrote the name 
of the payee on the check, the christian name of the suspect known to the 
bank being different than that of the payee shown on the check, and the 
bank having failed to exercise the diligence in the identification of the 
negotiator which readily would have enabled it to determine that the 
person presenting the item was not the payee. 


Acting Comptroller General Elliott to the Treasurer of the United States, 
June 2, 1938: 


Your letter of January 8, 1938, AWS-C, is as follows: 


Reference is made to the following check in favor of Edward Dewitt: 

Number 11,494; date 6-22-36; amount $900.00; drawer Eric C. Goza; symbol 
16-799; date paid 6-29-36. 

The above check, together with the file pertaining thereto, is forwarded 
herewith. 

Inasmuch as the check was apparently received and negotiated by one Ed M. 
Dewitt, the matter is referred to you for consideration. 

Your attention is invited to the fact that the endorsers have declined to 
refund the amount of the item, 


The records show 12 $50 bonds numbered 29,035,052 to 29,035,063, 
inclusive, were issued to the veteran, Edward Dewitt, A-3,179,610, 
pursuant to application filed with the Veterans’ Administration under 
provisions of the Adjusted Compensation Payment Act, 1936, 49 
Stat. 1099, and that six of the $50 bonds numbered 29,035,058 to 
29,035,063, inclusive, were redeemed pursuant to section 4 of said 
act by the postmaster at Columbia, S.C. Payment for the redeemed 
bonds was made by the involved check which bears the following 
statement on the face thereof, “Object for which drawn: Payment of 
adjusted-service bonds numbered : 29035058-29035063.” 

The payee, Edward Dewitt of Conway, S. C., executed affidavit 
of nonreceipt of the check on September 21, 1936, following which 
the matter of the negotiation of the item was thoroughly investigated 
by the Secret Service Division, Treasury Department. The investiga- 
tion disclosed that the check was cashed by the Peoples National 
Bank, Conway, S. C., and its president, Mr, Spivey, stated on Septem- 
ber 25, 1936, to a representative of the Secret Service that neither 
Cashier King nor any of the tellers recalled handling this check; that 
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the payee is well known to President Spivey but he is not known by the 
other bank personnel. 

It appears the cashing bank learned of the wrongful negotiation 
of the item prior to the time the matter was referred to the Secret 
Service for investigation and the bank has attempted to justify its 
handling of the item by alleging that it was cashed for a colored 
minister living in the same town as the payee but whose name is 
Ed. M. Dewitt. However, Ed. M. Dewitt and his wife firmly deny 
having cashed the item or having received any of the proceeds 
thereof although this ¢olored minister does admit that he cashed a 
$130.94 seed loan check at the Peoples National Bank. None of the 
bank officials recall having cashed more than one check for Ed. M. 
Dewitt and, since it has been established it was the $130.94 check 
he cashed at this bank, it is apparent said bank cannot be certain for 
whom it handled the $300 item. The bank officials have also stated 
they could not testify on the witness stand that the $300 Edward 
Dewitt check had been cashed for Ed. M. Dewitt. 

There has not been overlooked opinion by the Examiner of Ques- 
tioned Documents dated January 28, 1937, that Ed. M. Dewitt wrote 
the name of the payee on the reverse of this check, which assertion 
the suspect steadfastly denies. However, it appears significant that 
employees of the cashing bank are unable to testify that the check 
was cashed for this suspect. In any event, the exercise of some 
degree of diligence in identifying the negotiator would have enabled 
the cashing bank to determine that the person presenting the item 
was not the payee. 

The bank having cashed the check without the genuine indorsement 
of the payee’s name, it becomes liable on the breach of its indorsement 
contract guaranteeing the genuineness of all prior indorsements. 
United States vy. National Bank of Commerce, 205 Fed. Rep. 433. 
Furthermore, under the provisions of Treasury Department Circular 
No. 176, governing the payment of checks by the Treasurer of the 
United States, the Government reserved the right to return such 
forged checks to the indorsing banks. See, generally, Closter Na- 
tional Bank vy. Federal Reserve Bank of New York, 285 Fed. 138 
(C. C. A. 2nd, 1922), certiorari denied 261 U. S. 613. 

The entire file including the check which has been charged in your 
account is herewith returned and upon the basis of the present record 
reclamation proceedings should be vigorously insisted upon and such 
further action taken as may be found necessary to protect the inter- 
ests of the United States. The amount recovered upon the said 
check should be remitted to the payee. 
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(A-95291) 


APPROPRIATIONS—LIMITATIONS—EMPLOYMENT AND COMPENSATION 
OF ALIENS 


The effect of the restriction on expenditure of funds appropriated by the 
Treasury-Post Office Department Appropriation Act for 1939, dated March 
28, 1938, 52 Stat. 120, is to prohibit payment of compensation on and after 
July 1, 1938, to persons in the service of the United States at a post of 
duty in the continental United States who were not in such service on 
March 28, 1938, and who are not citizens of the United States on July 1, 
1938, or on date of appointment thereafter, except where exempted, and 
aliens in such service who being eligible for citizenship had not filed a 
declaration of intention to become a citizen on or prior to March 28, 1938, 
or who did not owe ‘allegiance to the United States on March 28, 1938, 
except where exempted, and while the clause “who owes allegiance to the 
United States” exempts from the restriction Filipinos in the service of the 
United States on March 28, 1938, the word “allegiance” means absolute and 
permanent allegiance to the United States as distinguished from qualified 
and temporary allegiance, and aliens residing in the United States should 
not be regarded as owing allegiance to the United States, nor may Filipinos 
appointed after March 28, 1938, to such positions be exempted from the 
restriction. 


Acting Comptroller General Elliott to the Secretary of the Treasury, June 2, 
1938: 


Your letter of May 28, 1938, is as follows: 


A question has arisen concerning the proper interpretation of section 5 of the 
Treasury-Post Office Appropriation Act for 1939, 52 stat. 120, which provides: 

“No part of any appropriation contained in this Act or authorized hereby to 
be expended shall be used to pay the compensation of any officer or employee 
of the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such officer or employee is a citi- 
zen of the United States or a person in the service of the United States on the 
date of the approval of this Act who being eligible for citizenship has filed a 
declaration of intention to become a citizen or who owes allegiance to the United 
States: Provided, That this section shall not apply to enlisted men of the 
United States Coast Guard who are on active duty in that service on the effec- 
tive date of this Act, until the expiration of the period required for such 
enlisted men to complete their naturalization, nor shall it apply to personnel of 
the Coast Guard on the retired list, and enlisted men on active duty with over 
twelve years’ honorable service who are ineligible for United States citizenship.” 

An examination of the legislative history of the act reveals that the clause 
“who owes allegiance to the United States” was intended to apply only to Fili- 
pinos, and others similarly situated. See (1938) 88 Cong. Rec. 3435, 3486. How- 
ever, it has repeatedly been held by the Supreme Court that an alien in the United 
States owes allegiance thereto. See e. g., Carlisle v. United States (1872), 83 
U. S. 147; Nagle v. Loi Hoa (1928), 275 U. S. 475, 477; United States v. Wong 
Kim Ark (1898), 169 U. 8, 649, 655. Under the Supreme Court's interpretation 
of the word “allegiance,” it would seem that an alien in the employ of the Gov- 
ernment on March 28, 1938, would be permitted to remain on the Government 
pay roll during the fiscal year 1939, without regard to wether such alien had 
filed a declaration of intention to become a citizen. Such construction would 
seem to vitiate that clause in section 5 of the statute which provides that an 
alien in the employ of the Government on March 28, 1938, would be permitted 
to remain on the Government pay roll only if, prior to that date, he had filed a 
declaration of intention to become a citizen. 

The Department is confronted at this time with the necessity of seasonably 
notifying such employees as may be affected by section 5 of the act that they 
may not be retained after June 30, 1988, in order that they may not be deprived 
of any accrued annual leave. Accordingly, it is respectfully requested that this 
matter he given your prompt attention. 


81:°'76™— 38——-68 
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The effect of the quoted statutory restriction on expenditure of 
funds appropriated by the Treasury-Post Office Department Appro- 
priation Act for 1939 dated March 28, 1938, Public No. 453, is to 
prohibit the use of such funds on and after July 1, 1938, and during 
the fiscal year 1939, to pay the salaries of (1) persons in the service 
of the United States at a post of duty in the continental United States 
who were not in such service on March 28, 1938, and who are not 
citizens of the United States on July 1, 1938, or on date of appoint- 
ment thereafter, with the exception of those exempted from the re- 
striction by the proviso; and (2) aliens in the service of the United 
States at a post of duty in the continental United States on March 
28, 1938, who being eligible for citizenship had not filed a declara- 
tion of intention to become a citizen on or prior to March 28, 1938, or 
who did not owe allegiance to the United States on March 28, 1938, 
with the exception of those exempted from the restriction by the pro- 
viso. Aliens in the service in the continental United States who had 
not declared their intention to become citizens on or prior to March 
28, 1938, may not be exempted from the restriction merely by declar- 
ing their intention to become a citizen after that date. 

The clause “who owes allegiance to the United States” was added 
in an amendment to H. R. 8947 on the floor of the Senate February 
28, 1938, and from the debates it is clearly apparent the intent was 
to exempt from the restriction Filipinos in the service of the United 
States on March 28, 1938, in recognition of the following provisions 
of section 2(a)(1) of the Philippine Islands Independence Act of 
March 24, 1934, 48 Stat. 456: 


The constitution formulated and drafted shall be republican in form, shall 
contain a bill of rights, and shall, either as a part thereof or in an ordinance 
appended thereto, contain provisions to the effect that, pending the final and 
complete withdrawal of the sovereignty of the United States over the Philippine 
TIslands— 

(1) All citizens of the Philippine Islands shall owe allegiance to the United 
States. 


In the first Supreme Court decision cited in your letter the court 
stated (p. 154): 


By allegiance is meant the obligation of fidelity and obedience which the 
individual owes to the government under which he lives or to his sovereign 
in return for the protection he receives. It may be an absolute and permanent 
obligation, or it may be a qualified and temporary one. The citizen or subject 
owes an absolute and permanent allegiance to his government or sovereign, 
or at least until, by some open and distinct act, he renounces it and becomes 
a citizen or subject of another government or another sovereign. The alien. 
whilst domiciled in the country, owes a local and temporary allegiance, which 
continues during the period of his residence. 


In both of the other decisions cited absolute and permanent alle- 
giance was distinguished from qualified and temporary allegiance. 
With the exception of Filipinos whose status is fixed by the act of 
March 24, 1934, supra, the word “allegiance” as used in the statutory 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 1()49 


restriction under consideration means absolute and permanent alle- 
giance to the United States as distinguished from qualified and tem- 
porary allegiance. Otherwise the statute would. be practically a 
nullity. Hence, in applying the statute, aliens residing in the United 
States, other than Filipinos, should not be regarded as owing alle- 
giance to the United States. Filipinos appointed after March 28, 
1938, to positions with posts of duty in the continental United States 
may not be exempted from the restriction. 

Reference is made to the act of May 16, 1938, Public No. 521, 
entitled “To correct United States citizenship status of certain persons 
born in Puerto Rico, and for other purposes,” prescribing a procedure 
whereby certain persons who were born in Puerto Rico and have not 
become citizens may do so. 


(A-94840) 
COMPENSATION—CIVILIAN SERVICES BY ARMY ENLISTED MAN 


As enlisted man granted furlough for the purpose of seeking Federal civilian 
employment as a condition to his purchase of a discharge from the Army, 
is not entitled to civilian compensation while he remained in the Army, 
and refund of the full amount of such compensation received prior to his 
discharge from the Army is required. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
June 3, 1938: 


Your letter of May 5, 1938, is as follows: 


Your decision is respectfully requested in the case of David H. Willetts, who 
was probationally appointed on February 2, 1938, from Civil Service Certificate 
No. H-78, as an under clerk, CAF-1, at a salary rate of $1,260 per annum, in 
the departmental service, and assigned for duty at Baltimore, Maryland. He 
entered on duty at Baltimore on February 7, 1938, and has performed continuous 
service since that date. 

The persons responsible for inducting Mr. Willetts into the service failed 
to note that he was at the time an enlisted man of the Army in a furlough 
status, which fact did not come to the attention of the Pay Roll Unit until 
April 6. Immediate steps were taken to withhold further salary payments, and 
there are now being held two salary checks for the month of April 1938, 
pending your decision. Mr. Willetts had already received and cashed salary 
checks for the pay periods February 7-15, February 16-28, March 1-15, and 
March 16-31, 1988. 

The following statement from Mr. Willetts, dated May 2, 1988, explains the 
chain of events leading from his furlough of 60 days to his discharge from the 
Army on April 11, 19388: 

“1. During my enlistment I was stationed at Fort Slocum, N. Y., and I re- 
ceived a letter from the Social Security Board notifying me of a probable 
appointment, could I be ready to start work by February 1st. I immediately 
asked the Social Security Board for an extension of one month to give me time 
to be discharged by purchase; which could not be granted. The Board notified 
me that I should be ready to accept employment no later than Feb. Ist. 

“2. The letter was shown to my commanding officer, and as it did not state 
definitely that I had a position to go to I was given to understand that I could 
not be discharged unless I had an affidavit showing I had a position to accept. 

“8. In order to be ready by Feb. 1st to accept employment I requested, and 
was granted, a furlough of 60 days in case I should be called to work. 

“4. After working until March 3rd I sent in my application requesting dis- 
charge by purchase which was approved; then I requested to be discharged 
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in the Third Corps Area which was also granted, and I was discharged April 
llth, and am working for the Social Security Board, and have not received 
pay for the month of April.” 

From the foregoing statement it would appear that Mr. Willetts acted in 
accordance with instructions from his commanding officer. He asked the 
Social Security Board’s office at Baltimore for an extension of a month to 
allow him time to be discharged by purchase, but was notified that he should 
be ready to accept employment not later than February 1, 1938. He accord- 
ingly requested and was granted a furlough of 60 days from the Army, in the 
event that he should be called for duty. 

In view of the fact that Mr. Willetts did not misrepresent his military status, 
but, on the contrary, indicated on various forms which he executed that he 
was on furlough from the Army, it would appear that his appointment in this 
instance was an administrative error, for which Mr. Willetts should not be 
required to suffer. 

It is requested that you advise the Board whether Mr. Willetts has the priv- 
ilege of refunding pay received from the Army for the period of dual service 
involved or whether he must be required to refund pay received as a civil 
employee for that period. 


In decision of July 21, 1923, 3 Comp. Gen. 40, 41, it was held as 
follows: 


The question whether a person in the military service may in the absence 
of a statute be employed in another capacity under the Government and be 
paid therefor is not a new one. So far as an enlisted man is concerned, and 
until his enlistment is terminated, he may be paid only the pay and allowances 
that accrue to him under the laws and regulations applicable to his enlisted 
status. 15 Op. Atty. Gen., 362; 18 Comp. Dec., 224. See also for a case some- 
what similar to the present one, 22 Comp. Dec., 259. And see also 26 Comp. 
Dec., 568; 25 id., 666. 


See also Army Regulations 35-2320, paragraph 1 (d). 

The action of the Army officers in granting furlough to enlisted 
man, David H. Willetts, for the purpose of seeking employment as a 
condition to his purchase of a discharge from the Army may not be 
regarded as having authorized his appointment in a civilian position 
or the payment to him of civilian compensation while he remained 
in the Army. Accordingly, Mr. Willetts should be required to re- 
fund the full amount of civilian compensation received prior to his 


discharge from the Army. 


(A-95140) 


PUBLIC BUILDINGS—REPAIRS AND IMPROVEMENTS—GENERAL v. 
SPECIFIC APPROPRIATION AVAILABILITY 


Where the installation of an auxiliary air-conditioning exhaust system in a 
public building in the District of Columbia is designed to improve the 
building for office purposes generally and does not consist of changes or 
improvements which are rendered necessary solely because of the special- 
ized work to be performed therein by the agency occupying the same, the 
appropriation for said agency, containing no provision for alterations or 
improvements of public buildings. is not available for the installation as 
the appropriation for the National Park Service provides specifically for 
improvements to public buildings in the District of Columbia, there being 
for application the rule that where there is an appropriation for specific 
purposes, the inadequacy thereof does not operate to authorize the use for 
such purposes of a more general appropriation. 16 Comp. Gen. 160; id. 
816, distinguished. 





DECISIONS OF THE ACTING COMPTROLLER GENERAL 1405] 


Acting Comptroller General Elliott to the Chairman, Interstate Commerce 
Commission, June 3, 1938: 


Your letter of May 21, 1938, is as follows: 


The Bureau of Motor Carriers of the Interstate Commerce Commission now 
occupies certain space in the Post Office Department Building. Included in this 
space are rooms 7006, 7010, 7012, 7014, 7016, 7011, 7013, and 7015. This space 
was originally designed for the storage of files and other materials, and the air- 
conditioning system for that purpose is adequate. Because of the lack of 
general office space, it has been found necessary to convert the above enumer- 
ated rooms for general office use. A large number of employees are housed 
in these rooms and the air supply is below that required for comfortable 
conditioning. 

The Acting Assistant Director of the National Park Service in a communica- 
tion dated April 30, 1938, states: 

“It is believed that a marked degree of relief could be obtained if an auxiliary 
exhaust system were installed to draw more air from the grilles and thus 
increase the circulation. 

“The cost of this work would be approximately $3,000. Since the Interstate 
Commerce Commission is now using the space for purposes other than those 
originally intended by the architects, it is felt that the expense should be borne 
by your Commission, particularly since no funds are available to this Service 
for such alterations. 

“This Service will proceed as rapidly as possible with the work upon receipt 
of a reimbursable order, but it is doubtful with the rush of work encumbering 
our branch of engineering during the spring and summer months that the 
installation could be made before midsummer.” 

The Commission would appreciate an early ruling from you as to whether 
the funds appropriated for the activities of the Interstate Commerce Commis- 
sion may be used for the purpose indicated. 


The act of August 9, 1937, 50 Stat. 608, making appropriations for 


the Interior Department for 1938 contains an appropriation for sal- 
aries and expenses, public buildings and grounds in the District of 
Columbia, stated, in part, as follows: 


* * * For administration, protection, maintenance, and improvement of 
public buildings, monuments, memorials, and grounds in the District of Colum- 
bia under the jurisdiction of the National Park Service, * * *; expenses 
incident to moving various executive departments and establishments in con- 
nection with the assignment, allocation, transfer, and survey of building space ; 
* * * and not to exceed $500,000 shall be available for major repairs and 
improvements to public buildings, monuments, memorials, and grounds in the 
District of Columbia: * * *, 

I find no provision in the Interstate Commerce appropriation for 
1938, act of June 28, 1937, 50 Stat. 336 to 338, for alterations or im- 
provements of public buildings. The contemplated work in this case 
does not consist of changes or improvements which could be said to 
have been rendered necessary solely because of the specialized work 
to be performed therein by the Interstate Commerce Commission, see 
16 Comp, Gen. 160; éd. 816, but would appear necessary or desirable 
for the occupancy of the space by any Government office force. Ac- 
cordingly, there is for application the established rule that where 
there is an appropriation for specific purposes the inadequacy thereof 
does not operate to authorize the use for such purposes of a more 
general appropriation. The appropriation for the National Park 
Service provides specifically for improvements to public buildings 
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in the District of Columbia and work of the nature referred to in 
your submission clearly is designed to improve this building for office 
purposes generally. Accordingly, it must be held that the appropria- 


tions of the Interstate Commerce Commission are not available 
therefor. 


(A-94317) 


PURCHASE OF PRIVATE LANDS IN NATIONAL PARKS, ETC.— 
STATUTORY AUTHORIZATION 


The funds appropriated by the Interior Department appropriation act for the 
fiscal year ending June 30, 19382, 46 Stat. 1154, to be expended for acquisi- 
tion of privately owned lands, etc., within the boundaries of existing na- 
tional parks and national monuments as matching funds from outside 
sources are donated for the same purpose, were not intended to be applied 
against contractual obligations incurred under the authorization in the 
act of March 4, 1929, 45 Stat. 1600, as such authorization, to the extent 
appropriations for obligations thereunder had not theretofore been made, 
was expressly continued, “until availed of,” in the same paragraph of the 
said act of June 30, 1932, that contained the involved appropriation, and, 
insofar as contractual obligations have not been incurred under the au- 
thorization, as continued, the right to do so still exists, and there is no 
objection to the purchase of the lands at one-half of their appraised value 
rather than by payment of the remaining one-half of the purchase price 
with donated funds. 


Acting Comptroller General Elliott to the Secretary of the Interior, June 6, 
1938: 


Your letter of April 15, 1938, is as follows: 


In the Department of the Interiur Appropriation Act approved March 4, 1929 
(45 Stat. 1600), for the fiscal year ended June 30, 1930, the Congress em- 
barked upon a program for the acquisition of all privately owned lands in the 
then existing national parks, and at that time established a policy for the 
guidance of the National Park Service of this Department that, in future 
park building, all privately owned lands must be eliminated. 

The act of March 4, 1929, supra, appropriated $250,000 for the acquisition 
of privately owned lands and/or standing timber within the boundaries of 
existing national parks and monuments to be expended only when matched by 
equal amounts by donation from other sources for the same purpose, to be 
available until expended. The act also provided: 

“That in addition to the amount herein appropriated the Secretary of the 
Interior may incur obligations and enter into contracts for additional acquisi- 
tion of privately owned lands and/or standing timber in the existing national 
parks and national monuments not exceeding a total of $2,750,000 as matching 
funds from outside sources are donated for the same purpose, and his action 
in so doing shall be considered contractual obligations of the Federal Govern- 
ment: Provided further, That the sum herein appropriated and the appropria- 
tions herein authorized shall be available to reimburse any future donor of 
privately owned lands and/or standing timber within the boundaries of any 
existing national park or national monument to the extent of one-half the 
actual purchase price thereof: Provided further, That as part consideration for 
the purchase of lands, the Secretary of the Interior may, in bis discretion and 
upon such conditions as he deems proper, lease lands purchased to the grantors 
for periods, however, not to exceed the life of the particular grantor, and the 
matching of funds under the provisions hereof shall not be governed by any 
cash value placed upon such leases: Provided further, That appropriations here- 
tofore and herein made and authorized for the purchase of privately owned 
lands and/or standing timber in the national parks and national monuments 
shall be available for the payment in fuil of expenses incident to the purchase 
of said lands and/or standing timber.” 
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The Department of the Interior Appropriation Act for the fiscal year ending 
June 30, 1931 (46 Stat. 318), appropriated “For the acquisition of privately 
owned lands and/or standing timber within the boundaries of existing national 
parks and national monuments, evidence of title thereto to be satisfactory to the 
Secretary of the Interior, $1,750,000, to be immediately available and to remain 
available until expended, being part of the contractual authorization of $2,750,000 
contained in the act making appropriations for the Department of the Interior 
for the fiscal year 1930, approved March 4, 1929.” 

The appropriation act for this Department for the fiscal year ending June 
30, 1982 (46 Stat. 1154), provides “That in addition to the amount herein ap- 
propriated, the authority granted the Secretary of the Interior in the Interior 
Department Appropriation Act for the fiscal year 1980 (45 Stat. 1600), to 
incur obligations and enter into contracts for additional acquisition of such 
lands and/or timber is, to the extent of $1,000,000 hereby continued until 
availed of as matching sums from outside sources are donated for the same 
purpose, and his action in doing so shall be considered contractual obligations 
of the Federal Government.” 

In this connection, there is attached a table prepared by the National Park 
Service showing the appropriations and expenditures made pursuant to the 
authority contained in the above-mentioned appropriation acts to carry out 
the policy of Congress as established in the act of Congress of March 4, 1929, 
supra, Which may be helpful in arriving at a decision with regard to the following 
question : 

Does the authorization granted this Department in the act of March 4, 1929, 
supra, to examine and appraise privately owned lands and/or standing timber 
within the boundaries of existing national parks and monuments, and to make 
contracts for the purchase of the same, subject to future ratification and appropri- 
ations by Congress, as matching funds from outside sources are donated for the 
same purpose, still exist to the extent of obligating the Federal Government 
under contracts of purchase in the amount of $1,000,000? In other words, does 
the act March 4, 1929, supra, still authorize the appropriation to be made in 
the event this Department should make contracts to the extent of $1,000,000 
for the purchase of privately owned land or standing timber in the national 
parks and national monuments on a “fifty-fifty” basis as therein provided? 

Several owners of privately owned land within national parks have con- 
tacted this Department for the purpose of disposing of their holdings on a 
“fifty-fifty” basis. It is believed advantageous purchase contracts on this basis 
eould be entered into by this Department at this time. Accordingly it is re- 
quested that you advise this Department at the earliest practicable date as to 
whether there is present authority in law to contract for the purchase of 
privately owned lands in national parks, at one-half their actual appraised 
value, in accordance with the provisions of the act of March 4, 1929, supra, 
with the understanding, of course, that appropriations mnst subsequently be 
sought to satisfy any contractual obligations that may be entered into pur- 
suant to such authority. 


The act of February 14, 1931, 46 Stat. 1154, appropriated $1,000,000 
to be expended only when matched by donations of equal amounts 
from other sources, but this appropriation was not intended to apply 
against contractual obligations incurred pursuant to the act of 
March 4, 1929, as the same paragraph in the appropriation act ex- 
pressly continued “until availed of” the prior authorization to incur 
obligations, as matching funds are donated, to the extent of $1,000,000. 
There does not appear to have been subsequently appropriated any 
fund to meet the contractual obligations so incurred. Accordingly, 
insofar as you have not heretofore, negotiated contractual obligations 
under the $1,000,000 authorization, the right so to do still exists. 

As stated in the decision to you March 2, 1929, A-26177, if the 
lands can be purchased for one-half of their appraised value, the 
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remainder being donated to the United States, this office will not be 
required to object to that procedure rather than the payment of the 
remaining one-half of the purchase price with donated funds. 


(A-44022), (A-51623), (A-58462), (A-68122) 


APPROPRIATIONS—TRANSFERS—BETWEEN DEPARTMENTS AND 
ESTABLISHMENTS—ADMINISTRATIVE EXPENSES OF DEPARTMENT 
PERFORMING DUTIES INCIDENT TO ITS WORK 













While section 7 of the act of May 21, 1920, 41 Stat. 613, as amended by section 
601 of the act of June 30, 1932, 47 Stat. 417, authorizes rendering of service 
between departments with payment therefor by agency requisitioning the 
service, there is no legal authority for transferring duties and responsibili- 
ties of the Farm Credit Administration in connection with collecting 
moneys due the United States on account of loans made by said Adminis- 
tration, or any moneys appropriated to it for such purpose, to the Depart- 
ment of Agriculture, and expenses incident to the withholding by said 
Department of any payments otherwise due from it which properly are for 
applying against indebtednesses to the United States of the persons to 
whom such payments otherwise are due are to be borne by the appropria- 
tions of the Department of Agriculture. 


Acting Comptroller General Elliott to the Governor, Farm Credit Administra- 
tion, June 7, 1938: 


I have your letter of April 27, 1938, as follows: 


Reference is made to your letter to this office dated March 30, 1937 (A-51623, 
A-44022, A-—58462, A-68122), in which, after referring to certain classifications 
of cases in which the Secretary of Agriculture had advised you that he would 
approve set-offs being made for the purpose of effecting the collections of debts 
owed the United States by persons to whom rental and benefit or soil conserva- 
tion payments are due, you directed that thereafter cases falling within the 
established classifications be referred to the Secretary of Agriculture rather 
than to the General Accounting Office. 

The Secretary of Agriculture issued an order dated May 8, 1937, setting forth 
the classifications discussed in your letter to this office of March 30, 1937, and 
prescribing a procedure to be followed to obtain his approval of contemplated 
set-offs and in effecting them by final action of the General Accounting Office. 
That order was revised by order of March 5, 1938, restricting the classifications 
of cases in which set-offs were to be approved by the Secretary of Agriculture 
to two, one of which is substantially the same as classification (a) of the order 
of May 8, 1937, and the other is a new classification providing for set-off to be 
made upon the written request or consent of the debtor. 

There are enclosed for your information copies of my letter of March 22 to 
the Secretary of Agriculture, his reply dated April 15, 1938, and my acknowledg- 
ment dated April 25, 1938. 

Your attention is directed to the third paragraph of the Secretary’s letter 
of April 15, in which he states that there is now under consideration a pro- 
eedure which would provide that, beginning with the fiscal year 1939, set-offs 
not be allowed in any cases except those coming within classification (b) of 
the revised order unless the creditor governmental agency will reimburse the 
Agricultural Adjustment Administration for the expense incurred in making 
such set-off. Therefore, in order that the Farm Credit Administration may be 
in a position to determine whether it may make such a transfer of its appro- 
priations to the appropriations of the Agricultural Adjustment Administration 
should there be a further modification of the order of March 5, 1938, as indi- 
cated in the Secretary's letter of April 15, and should other factors to be con- 
sidered by this office make a transfer of appropriations advisable, I shall ap- 
preciate a ruling from you at your earliest convenience covering this point. 
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While section 7 of the act of May 21, 1920, 41 Stat. 613, as amended 
by section 601 of the act of June 30, 1032, 47 Stat. 417, authorizes any 
executive department or independent establishment of the Govern- 
ment, subject to certain conditions mentioned therein, to place orders 
with another department or establishment for work, or services, of 
any kind that the requisitioned agency may be in a position to render, 
and to pay for such work, or services either in advance or upon the 
performance thereof, this does not authorize the transfer of appro- 
priated funds from one department or agency of the Government 
to another for use in paying administrative expenses of such depart- 
ment or agency incident to the performance of duties properly per- 
taining to it or which legally may be required of it. Neither do said 
provisions of law authorize a department or agency to transfer ad- 
ministrative functions imposed upon it by law to another department 
or agency. 

The statutes under which the various activities of the Farm Credit 
Administration are authorized provide for or appear to contemplate 
the direct collection by it of moneys due the United States on account 
of loans made by said administration and there is no legal authority 
for transferring its duties and responsibilities incident thereto, or any 
moneys appropriated to it for such purpose, to the Department of 
Agriculture. Furthermore, any expenses incident to the withholding 
by the Department of Agriculture of any payments otherwise due 
from it which properly are for applying against indebtednesses to 
the United States of the persons to whom such payments otherwise 
are due are to be borne by the appropriations made to the Department. 
of Agriculture. 

The question presented is answered accordingly. 


(A-98396) 


COMPENSATION—DOUBLE—AGRICULTURE DEPARTMENT AND OFFICE 
OF GENERAL AGENT OF FEDERAL LAND BANK DISTRICT 


The employment of an Agriculture Department employee for a short time 
prior to his separation from the service, in the office of the general agent 
of a Federal land bank district, with salary paid from earnings of the 
Federal land bank and other institutions in the district under the super- 
vision of the Farm Credit Administration, and not from appropriated 
funds, is not dual service within the meaning of the act of May 10, 1916, 
as amended by the act of August 29, 1916, 39 Stat. 582. 


Acting Comptroller General Elliott to the President, United States Civil 
Service Commission, June 7, 1938: 


Your letter of November 17, 1937 (file SRR: ELT:HO CSR- 
413849), is as follows: 


The Commission is in receipt of an application for refund of retirement 


s17600. filed by Gilbert T. Gustafson on which the total amount due is 
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According to the records of this office, Mr. Gustafson received a probational 
appointment as junior economist in the Bureau of Agricultural Economics, De- 
partment of Agriculture, Madison, Wisconsin, on January 1, 1931, at a salary 
of $2,000 per annum (C-$300, F-$1,700) serving thereunder until his resigna- 
tion on May 21, 1934. Prior to his separation Mr. Gustafson accepted an 
appointment on May 14, 1934, as statistician in the office of the general agent, 
Farm Credit Administration, St. Paul, Minnesota, at a per annum salary of 
$3,600, in which position he is still employed. 

While employees of the general agents in the land bank districts are not re- 
garded as Government employees for retirement purposes, it is possible that 
any dual salary paid from May 14 to 21, 1934, may be considered as having 
been paid contrary to the provisions of the act of May 10, 1916, as amended 
(39 Stat. 120, 582). 

A decision is requested regarding the legality of the dual service and in- 


structions for a transfer of funds in the event that an overpayment of salary 
has been made. 


In response to an inquiry from this office, the Farm Credit Admin- 
istration, by letter of May 27, 1938, advised as follows: 


In each of the twelve farm credit districts (known as Federal land bank 
districts prior to the enactment of sec. 5 (a) of the Farm Credit Act of 1937, 
approved on August 19, 1937—Public No. 323), there are a Federal land bank, 
a Federal intermediate credit bank, a production credit corporation, and a 
bank for cooperatives operating under the supervision of the Farm Credit 
Administration. The board of directors of each Federal land bank has the 
power to appoint necessary officers and employees and to fix their compensa- 
tion, the amount of said compensation being subject to the approval of the Farm 
Credit Administration (U. 8. C., title 12, sec. 676, par. 5th, sec. 683). The board 
of directors of each Federal intermediate credit bank, production credit cor- 
poration, and bank for cooperatives has the power, subject to the approval of the 
Governor of the Farm Credit Administration, to employ and fix the compensa- 
tion of necessary officers and employees (U. S. C., title 12, sec. 1022, 1131, 1134). 

Prior to the enactment of the Farm Credit Act of 1937 the boards of directors 
of these four institutions in each farm credit district appointed a general agent 
to serve them jointly in the attainment of an economic and efficient coordination 
of their activities and, with their approval, to appoint the necessary personnel 
for the performance of this work, including the supervision and direction of 
the legal, accounting, public relations, statistical, and field activities of the 
principal institutions. The cost of the services rendered by each general agent 
was apportioned to the institutions served pro rata according to the benefits 
determined to have been derived therefrom by each institution. 


» * 2 n ’ ™ cs e 
The appointment of Gilbert T. Gustafson to the position of assistant statis- 
tician effective May 14, 1934, was made by the action of the Federal land bank, 
Federal intermediate credit bank, production credit corporation, and bank for 
cooperatives of the seventh farm credit district in the exercise of the powers 
conferred upon each institution, as set forth above, and under which he became 
the joint employee of each of the four institutions. His salary was paid from 


the earnings of the four institutions pro rata according to the estimated benefits 
derived from his services by each. 


In decision of July 17, 1936, A~74111, it was held: 


As salaries of employees of Federal land banks are not paid from appropri- 
ated funds but are paid by the banks from their earnings, the receipt by Mr. 
Gatton at the time of his separation from the service of the Federal land bank 
of Louisville, Kentucky, of an amount equal to compensation for about two 
weeks after he was taken up on the rolls of the War Department was not in 
contravention of the above quoted provision of the act of May 10. 1916, 39 Stat. 
120, as amended by the act of Angust 29, 1916, 39 Stat. 582. Accordingly, no 
further action will be taken by this office in the matter. 


The same rule is applicable here, that is, as the compensation of 
Gilbert T. Gustafson as an employee in the office of the general agent, 
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Farm Credit Administration, during the period in question was not 


paid from appropriated funds, the dual compensation statute is not 
applicable. 


(A-94554) 


CONTRACTS—TESTS—GOVERNMENT LIABILITY FOR DESTRUCTION 
OF PROPERTY SUBSEQUENTLY REJECTED 


Where seeds, properly stored while awaiting the results of a laboratory test, 
were subsequently rejected as not meeting the germination requirements 
of the specifications, the Government, having exercised reasonable care in 


the protection of the seeds, is not liable for their destruction by fire of 
unknown origin. 


Acting Comptroller General Elliott to the Belt Seed Co., Inc., June 7, 1938: 


There has been received your letter of February 22, 1938, requesting 
review of settlement dated February 18, 1938, which disallowed your 
claim for $384 as the contract price of 4,000 pounds of lawn seed 
delivered to the Works Progress Administration under an unnum- 
bered contract dated March 30, 1936. 

Insofar as is pertinent to your claim the contract required you to 
deliver to the Works Progress Administration, Cincinnati, Ohio, 
4,000 pounds of lawn seed at a price of $0.096 per pound. The seed 
was to consist of Kentucky Blue Grass, Domestic Rye Grass, and 
Red Top, having germination of from 80 to 90 percent depending 
upon the type of seed. The contract also provided that the seed was 
“subject to inspection on delivery.” 

It appears you delivered the seed on May 11, 1936; that a sample 
was promptly forwarded to the H. C. Nutting Co., Cincinnati, Ohio, 
for laboratory tests; that the seed was entirely damaged or destroyed 
on July 1, 1936, as a result of a fire of unknown origin; and that on 
July 3, 1936, the delivery was rejected on the basis of a laboratory 
report showing that the seed had germination of only 25 percent 
instead of 80 to 90 percent as required. 

In your letter of February 22, 1938, you protest the action of this 
office in disallowing your claim for the following reasons: 

In the first place: Each kind and variety of seed which went into the mixture 
was tested for us by from two to five recognized seed testing laboratories, all 


of which showed that the seed tested better than the germination in your spec- 
ifications, and we are prepared to substantiate this statement by the certificates 
from the laboratories in question, 

Secondly: The seed was apparently tested—due to the ignorance of the 
W. P. A—by The H. C. Nutting Co, of Cincinnati, which is not a recognized 
seed testing laboratory, but on the contrary is a firm of chemists, no more com- 
petent to pass on the quality of seed than any other layman. The standard 
practice, if you questioned the quality of the seed, would have been to have 
it tested by either a commercial laboratory, like the Commercial Seed Laboratory 
at Toledo, by the official laboratory of the State of Ohio at Columbus, or by the 
Federal seed laboratory at Washington. 

Thirdly: Our responsibility ceases when we get a bill of lading from the 
transportation company. 
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While the H. C. Nutting Co. may not be a regular seed testing 
laboratory, as stated by you, the record does not indicate that they 
were not qualified to test seeds. On the contrary, it is reported by 
the administrative office that the said company was qualified for the 
test and that the test was properly conducted. With respect to this 
matter the H. C. Nutting Co. has advised as follows: 


Numerous tests have been made on grass seed for the W. P. A. and many 
have been approved, using the same identical method of test, some of which 
were from the Belt Seed Co. At the time of approval for such samples, the 
Belt Seed Co. made no objections in accepting our tests. Were we consistent 
in rejecting grass seed, then we would say that the conditions were not right 
and the Belt Seed Co. would have just rights for complaint, but in our 
opinion, this grass seed certainly did not come up to standard, and we were 
justified in our rejection of this material. 

We will briefly outline our method of testing, which is as follows: 

The germination tests were conducted in three sets of petri dishes containing 
100 seeds each, two of which had the seeds placed between two sheets of filter 
paper to retain the moisture, and in the other dish, the seeds were moistened. 

The seeds were placed on the shelf of a small incubator having a glass front 
of daylight glass and maintained at a controlled temperature of 80° F. for a 
period of five weeks. The seeds were checked daily with the exception of 
Sundays, and all seeds germinating were counted and removed. 

The maximum germination was 25% and all of which were within the first 
twenty-five days as was shown in our initial report of June 5, and our final 
report of June 11 was not changed. 

Furthermore we might add that the seeds were carefully selected under a 
small tripod magnifier so that the seed was present in every case. 

We certainly feel that the tests were conducted satisfactorily and the maxi- 
mum amount of germination was reported. 


The burden of showing that the seed delivered met the requirements 
of the contract rests upon you. Frankel vy. Foreman and Clark, Inc., 
33 F. (2d) 83. Since the record indicates that the seed was properly 
tested and did not meet the specification requirements for germina- 
tion, it appears rejection thereof was authorized. 

It was your duty under the contract to deliver to destination seeds 
conforming to the specifications. The requirement that the seeds 
have a certain percentage of germination was a condition precedent 
to any obligation upon the Government. A buyer cannot be obliged 
to receive and pay for a thing different from that for which he con- 
tracted; and if goods delivered do not meet the quality specified 
they may be rejected and the contract rescinded. Pope v. Allis, 115 
U. 8. 363; Norrington v. Wright, 115 U. 8. 188; Filley v. Pope, 115 id. 
213. See also Grainger Bros. Company v. G. Amsinck and Company, 
15 F. (2d) 329, certiorari denied, 273 U. S. 768, wherein it was held: 

If goods have been sent to a buyer of a kind or quality which he never 
agreed to take, the seller is a mere volunteer and the buyer is in the position 
of a bailee who has had goods thrust upon him without his assent. Donbtless 
a buyer in such a position must take reasonable care of the goods, but nothing 
more than that can be demanded of him. * * 

It does not appear that the Government failed to exercise reason- 
able care in the protection of the seeds. The seeds had been properly 
stored in a building, damage thereto occurring as the result of a fire 
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of undetermined origin. Since the seeds did not meet the specifica- 
tion requirements and were not accepted by the Government, the 
United States is not liable for the contract price. 

Accordingly, the settlement disallowing your claim must be and 
is sustained. 


(A-91318) 


VETERANS’ ADMINISTRATION—ADJUSTED COMPENSATION—CHECK 
FORGERY RECLAMATION ABANDONMENT—PAYMENT TO RIGHTFUL 
PAYEE 


Where check, issued under the Adjusted Compensation Payment Act, 1936, 49 
Stat. 1099, in favor and on the application of a colored veteran in payment 
of adjusted-service bonds, was delivered to and negotiated by a white 
person of same name under circumstances justifying the abandonment of 
reclamation proceedings and charge was raised against the postmaster 
who made the wrongful delivery of the check and the wrongful negotiator, 
payment may not be made to the rightful payee until recovery is had from 
either the postmaster or the wrongful negotiator, or until funds are made 
specifically available therefor, as neither the Adjusted Compensation Pay- 
ment Act, 1936, nor any other act authorizes the Veterans’ Administration 
to again consider the same application of the veteran for certifying an 
amount due to the Treasury Department for a duplicate payment on the 
eanceled adjusted-service certificate after complete and final action has 
been taken thereon by said Administration. A-84421, March 19, 1937, 
distinguished. . 


Acting Comptroller General Elliott to the Secretary of the Treasury, June 8, 
1938: 


Your letter dated April 1, 1938, is as follows: 


Reference is made to your decision A-91318, dated January 14, 1938, relative 
to check No. 1,635, dated January 30, 1937, for $250.00, drawn on the Treasurer 
of the United States by the Federal Reserve Bank of Dallas, symbol 16-881, 
to the order of Walter 8. Smith. 

The case was referred to you by a letter dated September 30, 1937, from 
the Treasurer of the United States, stating in part: 

“Nonreceipt of the check was reported by the payee and it was shown by 
the investigation that the item was received and negotiated by a person of 
similar name, who formerly resided at the address given on the check and 
whose identity was properly established at the bank. The bank is therefore 
objecting to making refund and because of the financial status of the negotiator 
reimbursement from that source appears to be improbable. 

“In view of the above the check and file are transmitted herewith for appro- 
priate action with advice to this office.” 

Your decision referred to, after reviewing the case, states: 

“The proximate cause of the loss here complained of and the resulting fraud 
upon the Government was due to the apparent negligence on the part of the 
Marshall, Texas, postmaster in forwarding and delivering the check to some- 
one other than the addressee, who, it is shown was well known to the post- 
master just one month prior to the receipt of the check when the bonds were 
received by the postmaster and delivered to the proper addressee in person, 
although both the bonds and check were addressed to Walter S. Smith, Route 
6, Marshall, Texas. Accordingly, a charge will be raised against both the post- 
master and the wrongful negotiator and action taken with a view to collection 
as in other cases. 

“The cashing bank has resisted the efforts made to recover the amount 
involved insisting that it required proper identification before cashing the check 
for Walter S. Smith, white, and, in the circumstances reclamation proceedings 
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may be abandoned. However, it does not appear that the rightful payee was 
in any way at fault in the wrongful delivery and negotiation of the original 
check and, accordingly, this office will not interpose objection to the drawing 
of a new check in his favor for the amount involved, if otherwise proper.” 

Reclamation proceedings having been abandoned, no funds are available to 
the treasurer for the drawing of the new check as suggested by you. The mat- 
ter is therefore submitted for consideration as to whether, in view of your 
decision in the case of Sam Wilson, A-84421, dated March 19, 1987, the cir- 
cumstances warrant settlement by the Administrator of Veterans’ Affairs from 
the appropriation, “Adjusted Service Certificate Fund, Veterans’ Administra- 
tion (OT873),” in the amount of $250.00 in favor of Walter S. Smith, the 
rightful payee. 

As stated in my letter of January 14, 1938, the records show that 
on December 23, 1936, Walter S. Smith, a colored veteran, executed 
Veterans’ Administration application form No. 1701 before the as- 
sistant postmaster, Marshall, Tex., who identified the applicant as 
the veteran named and referred to therein as applying for settlement 
of amounts due under “the Adjusted Compensation Payment Act, 
1936,” 49 Stat. 1099. 

The records further show, as indicated by voucher No. 9-10341, 
January 1937 accounts of G. F. Allen, under symbol No, 99-280, 
that the Veterans’ Adminstration certified the amount due the veteran 
on his adjusted-service certificate No. 3,990,107, A-4,731,542, as $264, 
under administrative No. 787,524. Check No. 944,824, dated January 
9, 1987, for $14, drawn to the order of Walter S. Smith by G. F. 
Allen, under symbol No. 99-280, was issued pursuant to this voucher 
in payment of part of the amount due on the adjusted-service cer- 
tificate and the balance of $250 was transferred from the Veterans’ 
Administration appropriation account “OT873—Adjusted Service 
Certificate Fund, Veterans’ Administration” to the Public Debt 
Service account “3 percent adjusted-service bonds of 1945” to 
cover the five adjusted service bonds Nos. 26,395,362 to 26,395,366, 
inclusive. j 

Upon redemption of the bonds payment was made by check No. 
1,635 dated January 30, 1937, for $250, drawn to the order of 
Walter S. Smith by the Federal Reserve Bank of Dallas, fiscal agent 
of the United States, under symbol 16-881, from funds previously 
placed to the credit of the Public Debt Service account “8 percent 
adjusted-service bonds of 1945.” It thus appears that funds to 
cover these particular bonds have been drawn from the Treasury 
and paid to a party not entitled and you now suggest that the amount 
of the redeemed bonds be again certified for payment by the Veter- 
ans’ Administration from the appropriation account “OT873—Ad- 
justed Service Certificate Fund, Veterans’ Administration” citing 
apparently as authority the decision of this office in the Sam Wilson 
case, A-84421 of March 19, 1937. 

The materia] facts and circumstances of the two cases are entirely 
different. In the Wilson case the adjusted-service credit was first 
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certified upon an application signed by an impostor and not by the 
veteran, Sam Wilson. Consequently, until after the decision of March 
19, 1937, certification of the veteran’s adjusted-service credit was not 
made under and pursuant to application of the veteran, as provided 
by the Adjusted Compensation Payment Act, 1936. In the Walter S. 
Smith case the record clearly shows that administrative action by the 
Veterans’ Administration was complete and final upon the drawing 
of the $14 check and the transfer of $250 to the Public Debt Service 
account to cover redemption of the five $50 bonds. Thereafter any 
payment on account of these bonds was purely a matter involving 
the Public Debt Service, Treasury Department, and did not, as seems 
to be suggested by your letter of April 1, 1938, again .become an 
administrative matter for consideration by the Veterans’ Adminis- 
tration. 

Neither the Adjusted Compensation Payment Act, 1936, nor any 
other act authorizes the Veterans’ Administration to again consider 
the same application of the true veteran for the purpose of again 
certifying the amount due on the canceled adjusted-service certificate 
to the Treasury Department for a duplicate payment from public 
funds. Since, apparently, no funds are available in the Public Debt 
Service account for the issuance of a new check to the rightful payee, 
payment may not be made to him until recovery is had either from 
the postmaster or from the wrongful negotiator against both of whom 
charges have been raised by this office, or until funds are made spe- 
cifically available by law for the purpose. 

A copy of this letter is being furnished the Postmaster General for 
his information. 


(A-95430) 


OFFICERS AND EMPLOYEES—TRANSFERS—FIELD TO DEPARTMENTAL 
SERVICE—SALARY RATES AND CLASSIFICATION GRADES 


An employee holding the position of senior stenographer, CAF-3, $1,980 per 
annum, in the field service of one Government department may be trans- 
ferred to the departmental service of another department at the same rate 
of pay in a corresponding grade, or as a junior stenographer, CAF-2, $1,800 
per annum, the maximum of the lower grade, or as a clerk-stenographer, 
CAF-4, $1,980 per annum, but if the transfers in any instance at the rate 
proposed would cause the average of the grade to which the employee is 
transferred to be exceeded, or, if the average therein is already exceeded, 
would cause it to be exceeded to a greater extent, the transfer at the rate 
proposed is not authorized. 


Acting Comptroller General Elliott to the Secretary of Agriculture, June 9, 
1 * 


Your letter of June 1, 1938, is as follows: 


Your opinion is respectfully requested with regard to the following questions: 
(1) May an employee holding the position of senior stenographer, CAF_3, 
$1,980 per annum, in the field service of another department of the Government 
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be transferred to the Department cf Agriculture for duty in the departmental 
service, Washington, D. C., as senior stenographer, CAF-3, at $1,980 per annum? 

(2) Under the same conditions described in (1), may the employee be trans- 
ferred to a position in this Department as a junior stenographer, CAF-2, 
at $1,800 per annum? 

(3) Under the same conditions described in (1), may the employee be trans- 
ferred to a position as a clerk-stenographer, CAF-4, at $1,980 per annum? 

Your consideration of and reply to these questions will be greatly appreciated. 


In decision of August 19, 1929, 9 Comp. Gen. 80, it was held as 
follows (quoting from the syllabus) : 


Hereafter transfers of employees from field-service positions to departmental- 
service positions in the District of Columbia under the same department are 
not required to be considered as new appointments authorizing payment initially 
of the minimum salary rate of the grade to which transferred, but the salary 
rate payable initially upon such transfers to the departmental service may not 
be such as to cause the proper average of the grade to which transferred to be 
exceeded. Rule announced in 3 Comp. Gen. 1001, 1006, and followed in decisions 
reported in 4 Comp. Gen. 263; id. 493, 499; id. 1003, id. 1030; 5 id. 302, 305; and 
8 id. 202, 205, modified. 


See, also, decision of February 20, 1934, 13 Comp. Gen. 222, 225, 
wherein it was stated : 


The rule is that employees may be reinstated or reemployed within administra- 
tive discretion at not to exceed the salary rate previously paid for performance 
of substantially the same duties and responsibilities, that is, in a position 
allocated to the same grade in which previously employed. This rule may be 
applied whether reinstatement or reemployment is in the same or different 
department or office in which previously employed * * *. 


In decision of August 6, 1935, 15 Comp. Gen. 102, 103, it was held: 


The rule governing the fixing of salary rates upon transfer between different 
departments or establishments of the Government, from a higher to a lower 
grade as prescribed by the Classification Act, was first stated in decision of June 
26, 1924, 3 Comp. Gen. 1001, 1006, based on the provisions of section 10 of the 
original Classification Act of 1923, 42 Stat. 1491, the rule being stated as 
follows: 

“* * * Therefore, an employee transferred from one grade to a lower 
‘grade can be transferred to position in which there is a vacancy in the grade to 
which transferred at a salary not in excess of the salary of the position from 
which transferred, assuming, of course, that the transfer is authorized under 
the provisions of the Classification Act and the civil service acts, and the regula- 
tions made in pursuance thereof.” 

This rule was restated in 4 Comp. Gen. 151; id. 495, and the principle thereof— 
that upon entrance into a lower grade by transfer, reappointment, or realloca- 
tion from a higher grade, there was required only such reduction in compensa- 
tion as necessary to bring the salary rate within the range of the lower grade— 
has been applied in 8 Comp. Gen. 400, and 9 id. 193. Hence, transfers, reappoint- 
ments, or reallocations from a higher to a lower grade in the same or different 
department or establishment of the Government have not been regarded as 
“new appointments” within the meaning of rule 6, section 6 of the original 
Classification Act. 


These decisions and others have established the rule that, msofar 
as the Classification Act is concerned, the salary rate of a transferred 
employee need be reduced only when and to the extent necessary to 
bring it within a rate prescribed for the grade to which the employee 
has been transferred. However, in effecting transfers, there is for 
consideration the average provision which is applicable to expendi- 
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tures of departmental personnel appropriations subject to the 
Classification Act, but is not applicable to expenditures of field per- 
sonnel appropriations. In decision of August 19, 1929, 9 Comp. Gen. 
80, the syllabus of which has been hereinbefore quoted, it was stated : 


However, referring to reason (2) supra, as there has been no extension of the 
average provision to the field service, it would be obviously unfair to employees 
in the departmental service, and, also, contrary to the purpose and intent of the 
law, to permit transfers from the field service to the departmental service at a 
salary rate which would cause the proper average to be exceeded. If such a 
practice were permitted, an administrative office might, intentionally or unin- 
tentionally, transfer personnel from the departmental to the field service and 
back again in such a manner as eventually to place all employees in the depart- 
mental service at salary rates above the average of the grade, thereby defeating 
the spirit and intent of the statutory restriction placed on the payment of 
personnel in the District of Columbia. This office has had occasion, heretofore, 
to direct attention to a similar unlawful practice of adjusting personnel between 
different appropriation units under the same department so as to defeat the 
average provision. 7 Comp. Gen. 587. The following is quoted from that 
decision : 

“* * * As long as the average provision appears in the annual appropria- 
tion acts, it will be expected that the administrative offices will endeavor to 
comply with the spirit and intent of the statutory restrictions thus made on 
personnel payments in the District of Columbia, and will not resort to such 
means as would appear to have been used in these cases to evade the restric- 
tions.” 


You are advised, therefore, that subject to the average provision 
the transfer in each instance at the rate proposed, that is, in question 
(1) at the same rate in a corresponding grade, in question (2) at the 
maximum of a lower grade, and in question (3) at the same rate in a 


higher grade, is authorized; but that if the transfers in any instance 
at the rate proposed would cause the average of the grade to which 
the employee is transferred to be exceeded, or, if the average therein 
is already exceeded would cause it to be exceeded to a greater extent, 
the transfer at the rate proposed is not authorized. 


(A-92456) 


CONTRACTS—FREIGHT CHARGES—DEDUCTIONS—“COMMERCIAL 
FREIGHT RATES” 


Where bids are requested on an f. o. b. point of shipment and f. o. b. Govern- 
ment destination basis, with shipment on Government bills of lading and 
deduction from payment due the contractor of “the cost of transportation, 
from the contractor’s shipping point to destination, * * *, at commer- 
cial freight rates” in connection with bids f. o. b. cars at destination, the 
freight cost deductions are not limited to regular commercial railroad 
freight rates to the exclusion of published rates for other available and 
cheaper methods of commercial freight transportation, particularly where 
the bid shows that the contractor must have contemplated using a cheaper 
method, and, in the interest of clarification for bid evaluation and freight 
cost deduction purposes, it would appear that future invitations for bids 
should define the term “commercial freight rates” to mean regular com- 
mercial railroad rates unless other rates and the amount thereof, are 
particularly specified by the bidder, or, that some other contractual provision 
of similar import and effect be used. 17 Comp. Gen. 871, distinguished. 


81276™—38——_69 
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Ante Comptroller General Elliott to the Secretary of the Interior, June 13, 
1938: 


By letter of December 14, 1937, the Bureau of Reclamation trans- 
mitted letter of May 26, 1937, from the chief engineer of said Bureau 
at Denver, Colo., concerning settlement No. 0442875 dated April 24, 
1937, which allowed the Bucyrus-Erie Co. $165.64 as excess commer- 
cial freight charges administratively deducted in making payment 
under contract 12r-6033 dated May 4, 1936, for a portable drilling 
machine. 

The invitation for bids requested quotations both f. o. b. point of 
shipment and f. o. b, Government destination. The Bucyrus-Erie Co. 
submitted a bid of $2,040 f. o. b. South Milwaukee, Wis., and $2,342.90 
f. o. b. destination, Yuma, Ariz. The latter bid was accepted subject 
to a contract stipulation as follows: 

* * * Each bidder shall state in the blanks provided therefor in the 
schedule, the total shipping weight of each item that he proposes to furnish. 
The weights stated will be used in computing the delivered cost to the Gov- 
ernment and in determining the low bid. Failure to state the shipping and 
delivery points and the total shipping weight of each item will be considered 
sufficient cause for rejecting the bid. All equipment, materials, and supplies 
furnished and delivered f. o. b. cars at contractor’s shipping point shall be 
shipped on Government bills of lading. In the case of equipment, materials, and 
supplies furnished and delivered f. o. b. cars at destination, the Government 
reserves the right to have shipment made on Government bills of lading and to 
deduct, from any payment due the contractor, the cost of transportation, from 
the contractor's shipping point to destination, of the total shipping weight stated 
in the schedule, at commercial freight rates. If the actual shipping weight, 
including packing, as later determined by the freight bill, exceeds the shipping 
weight stated in the schedule, in either shipping point or destination bids, the 
Government will deduct, from any payment due the contractor, the cost of 
transportation at commercial freight rates, on all excess weight over and above 
the weight stated in the schedule. 

The United States furnished Government bills of lading and ship- 
ment was made thereon at a cost of $253.77 to the United States 
and there was deducted from voucher 13-33669, May 1936 accounts 
of G. F. Allen, from a payment to the contractor, the sum of $435.54 
as “commercial freight.” Upon receipt of the payment the con- 
tractor protested in letter of June 3, 1936, that it had contemplated 
making shipment via Universal or National Carloading & Distribu- 
ting Corporation at an approximate freight cost of $238, and there 
was accordingly referred, July 7, 1936, to this office the claim of the 
contractor for $197.54 as the difference between $238 and the amount 
of $435.54 deducted in making payment for the equipment. From an 
examination of the published rates or tariffs on file here it appeared 
that the commercial freight on the shipment via Universal or Na- 
tional Carloading & Distributing Corporation would have been 
$269.90, and the contractor was allowed in the settlement of April 
24, 1937, the difference between $435.54 deducted and $269.90 or a 
balance of $165.64. 
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The chief engineer states in his letter of May 26, 1937, that: 


6. The record shows that the Bucyrus-Erie Company submitted two proposi- 
tions, as follows: 

F. o. b. South Milwaukee, $2,040.00. 

F. o. b. destination, $2,342.90. 

7. The above figures show that the amount of $302.90 was included as trans- 
portation costs on the destination bid. 

8. Due to the fact that discount of three percent was involved for payment 
within 15 days, deduction of freight in the amount of $435.54 was made with- 
out copy of freight bill, based upon the first-class rate of $5.07 per cwt. on the 
entire weight of the shipment of 8,408 pounds, plus 11 cents per cwt. emer- 
gency charges. However, by reference to bill of lading No. I-571,049, dated 
May 12, 1936, South Milwaukee, Wisconsin, to Yuma, Arizona, waybill No. 649, 
it will be noted that the freight totals $415.89 based upon the following: 


7,354 pounds at $5.07 
233 pounds at 3.65 
821 pounds at 3.08 
8,408 pounds at .11 


9. In view of the fact that car forwarding companies are not common car- 
riers and at present are not subject to the Interstate Commerce Act and the 
further fact that from information available, they are not parties to the Gov- 
ernment equalization agreement and refuse to furnish published tariffs, it is 
believed that consideration should not be given to claims made by contractors 
based upon rates quoted by these companies. 

10. This office is always interested in obtaining services of recognized com- 
mon carriers publishing rates with a view .of obtaining transportation services 
at the lowest possible costs, and the bidders know that bids are computed and 
delivered costs arrived at by the use of rates published or allowed to the Gov- 
ernment by recognized common carriers. 

11. If this decision is allowed to stand there is nothing to prevent contractors 
from obtaining rate quotations from contract carriers, tramp truckers, or other 
modes of transportation in order to obtain refunds in freight and such rates 
would be impossible to check. 

12. In this case the Bucyrus-Erie Company accepted all the terms of the 
contract, which included shipment on Government bills of lading, and the ship- 
ment was made accordingly. If there were any objections to the terms of 
the contract the complaint should have been entered before shipment was made 
or their bid should have specified “delivered costs based upon shipment via 
Universal Carloading and Distributing Company.” 


The terms of the contract were drafted by the United States and 
as shown by the above quotation therefrom the contract did not 
define the “commercial freight rates” which were to be deducted in 
event the bid was accepted f. o. b. Government destination and deliv- 
ery was made on a Government bill of lading. I am advised that the 
Universal and National carloading companies for several years past 
have published and filed schedules of rates or tariffs available 
generally to commercial shippers, and there is apparent no sound 
basis for holding that such published rates might not reasonably be 
viewed by the contractor as within the term “commercial freight 
rates” as used in the bid conditions. It was entirely possible for 
the contractor to have made shipment in this case via the Universal 
or the National Carloading & Distributing Corporation and it would 
seem to be obvious that the contractor would have so made shipment 
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in view of the difference which could have been so saved by the con- 
tractor in the transportation cost. It is noted in this connection 
that the difference between the contractor’s bids for delivery f. o. b. 
its shipping point and f. o. b. destination was substantially less than 
the amount of freight at regular rail rate. 

It was held in decision of April 25, 1938, 17 Comp. Gen. 871, that 
the term “commercial freight rates” as used in an identical Bureau 
of Reclamation contract provision, could not be taken as including 
an “in transit” rate alleged by the contractor to have been available 
by reason of the facts pertaining to a particular shipment, of which 
the Government had no prior notice, but there appears no reason for 
assuming that the term is limited to regular commercial railroad 
freight rates to the exclusion of published rates for other available 
and cheaper methods of commercial freight transportation, particu- 
larly where the bid shows that the contractor must have contem- 
plated using a cheaper method. 

This office appreciates that for the purpose of evaluating bids and 
deducting freight charges in such cases, the commercial freight rates 
relied upon by bidders should be known in advance, but where these 
matters are not made clear in the invitation for bids, or in the con- 
tract, the contractor may not be held necessarily to have agreed to 
a deduction based on regular commercial railroad rates. It would 
seem that the matter might readily be clarified by a provision in the 
bid conditions expressly defining the term “commercial freight rates” 
to mean regular commercial railroad rates unless other rates, and 
the amount thereof, are particularly specified by the bidder in his 
bid, or by some other contractual provision of similar import and 
effect, or, as is done by certain departments, by requiring bidders to 
state the applicable freight rates in their bids. 


(A-94520) 











OPEN-MARKET PURCHASES—aAPPLICABILITY OF NAVAL SERVICE 


STATUTORY AUTHORIZATION TO EXECUTIVE DEPARTMENT OF THE 
NAVY 





The act of March 2, 1907, 34 Stat. 1193, authorizing “purchase of supplies and 
the procurement of services for all branches of the naval service * * 
in open market in the manner common among business men, without ds 
mal contract or bond,” under the circumstances there specified, may not 
be applied to the executive department of the Navy—the Navy Department 
proper—as distinguished from the naval services of the Government. 


Acting Comptroller General Elliott to the Secretary of the Navy, June 13, 1938: 
Your letter of April 23, 1938, is as follows: 


The Supply Division of the Navy Department frequently makes purchases 
in the open market of supplies and procures services when the amount involved 


DECISIONS OF THE ACTING COMPTROLLER GENERAL 1()§7 


is very small. It has been the practice, however, in all such cases except 
where an emergency exists to obtain proposals and make award to the lowest 
bidder. This procedure involves paper work and clerical labor not justified 
by the small expenditures required. 

The act of March 2, 1907 (34 Stat. 1193; 34 U. S. C. sec. 571), contains the 
following provision: 

“That hereafter the purchase of supplies and the procurement of services for 
all branches of the naval service may be made in open market in the manner 
common among business men, without formal contract or bond, when the 
aggregate of the amount required does not exceed five hundred dollars, and 
when, in the opinion of the proper administrative officers, such limitation of 
amount is not designed to evade purchase under formal contract or bond, and 
equally or more advantageous terms can thereby be secured.” 

While the above authorization has not been regarded in the past as appli- 
cable to the Navy Department for the reason that the term “naval service” 
has in some instances been interpreted as not including the executive depart- 
ment of the Navy, it is considered that the statute might well be construed as 
applying to all activities of the Navy, including the Navy Department proper, 
and its offices and bureaus at the seat of the Government, as well as to the 
purchasing offices in the field. 

As the adoption of this construction of the act would be a departure from 
the previous practice, and in order to avoid any question by the accounting 
officers, your decision is requested*as to whether vouchers will be approved by 
the General Accounting Office for open market purchases in accordance with 
the provisions of the above-cited act in amounts not exceeding the limits therein 
prescribed. 


The statute quoted in your letter, supra, has application to “all - 
branches of the naval service.” A similar statute is in force with 
respect to purchases for the Army. Act of June 12, 1906, 34 Stat. 
258. In considering the status of the Army service and the Navy 
service with respect to the application of the provisions of the act of 


June 17, 1910, 36 Stat. 531, requiring all miscellaneous supplies for 
the use of “the executive departments and other Government estab- 
lishments in Washington” to be advertised and contracted for by the 
Secretary of the Treasury, the Comptroller of the Treasury, in 19 
Comp. Dec. 834, held in pertinent part, page 837, as follows: 


* * * The War Department is an executive department, but the Army is 
not a part of that executive department. The Navy Department is an executive 
department, but the Navy is not a part of that executive department. 


There have long been recognized the distinctions between the mili- 
tary and naval services of the Government and their respective execu- 
tive departments—the Congress itself having recognized such distinc- 
tions by making separate appropriations for suid services and their 
respective executive departments. The Navy Department appears to 
have recognized that distinction for more than 30 years with respect 
to the application of the cited 1907 statute—a fact admitted in the 
letter, supra. 

The act of March 2, 1907—as well as other statutes in pari 
materia—has in many instances been construed by the accounting 
officers of the Government as constituting an exception to the pro- 
visions of sections 3709 and 3744, Revised Statutes. The exception in 
this particular instance applies only to the “branches of the naval 
service.” It is a well-settled rule of statutory construction that when 
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a statute enumerates the persons or things to be affected by its pro- 
visions, there is an implied exclusion of others, there then being a 
natural inference that its application is not intended to be general— 
such rule being expressed by the legal maxim ewpressio wnius est 
exclusio alterius. Also, it is a well-settled rule of statutory construc- 
tion that an express exception excludes others and in no way changes 
or affects the force of general law, other than as specifically provided 
for in the exception. 

Having regard, therefore, to the distinctions between the military 
and naval services of the Government and their respective executive 
departments as above discussed, as well as the rules of statutory con- 
struction applicable to the matter, I am constrained to the view that 
the cited 1907 act may not be applied to the executive department of 
the Navy, i. e., the Navy Department proper, and its offices and 
bureaus at the seat of the Government, as distinguished from the 
naval services. : 

It may be well to state here that purchases for the executive depart- 
ment and other establishments of the Navy in Washington, D. C., 
‘and for such field services as may be expressly mentioned, are re- 

quired to be made through—or pursuant to authorizations from—the 
Procurement Division, Treasury Department. See section 1 of Ex- 
ecutive Order No. 6166, dated June 10, 1938, 5 U. S. C. 182; decision 
of December 1, 1930, A-34104, to you; and decision of April 21, 1937, 
A-81226, to the Emerson Electric Manufacturing Co., based upon 
your report dated April 10, 1937, in the matter. 

Accordingly, the question presented in the concluding paragraph 
of your letter is answered in the negative, so far as concerns purchases 
for the executive department of the Navy and its offices and bureaus 

- at the seat of the Government—the statute in question being, as above 
stated, for application only to purchases for all branches of the naval 


service as distinguished from purchases for the executive department 
of the Navy, etc. 


(A-95008) 


RECLASSIFICATION—CIVILIAN CONSERVATION CORPS AND RELATED 
WAR DEPARTMENT EMPLOYEES—ALLOTMENTS OF CIVILIAN CON- 
SERVATION CORPS FUNDS 


Under authority of the act of June 28, 1937, 50 Stat. 319, establishing the Civilian 
Conservation Corps, the Director may allot to the War Department such 
funds as necessary for payment of an increase in compensation, through 
reclassification, of its employees paid by the said Department from previ- 
ously allotted funds, and for payment of such proportion of the increased 
salaries of reclassified War Department employees as may be necessary to 
pay for the services rendered by them for, or in cooperation with, the 
Civilian Conservation Corps in addition to their regular War Department 
duties. 
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Acting Comptroller General Elliott to the Director, Civilian Conservation 
Corps, June 13, 1938: 


Your letter of May 13, 1938, is as follows: 


The following facts are related to assist you in giving opinion on a question 
which this letter will request below. 

The matter at hand specifically relates to forty-four employees (1) in the 
Transportation Branch, Finance Office, United States Army, Washington, D. ©. 
The present classifications of these employees range from CAF-3 to CAF-10. 

In August 1937 this group of employees, through channels, made complaints 
that their grades and salaries were not proper grades and salaries, taking into 
consideration their duties and similar duties performed in other Government 
departments. A thorough investigation of this matter was made by Army 
authorities and a personnel classification investigation was made through the 
cooperation of the Civil Service Commission. 

The findings of these investigations were that the forty-four employees re- 
ferred to are classified improperly and that they should receive higher classifi- 
ations than at present. In nearly all cases these higher classifications would 
result in salary increases. We are informed that these employees do not fall 
into the category of “departmental” employees, but are in the status of “field” 
employees. We are further informed that had these employees been “depart- 
mental” the reclassification recommendations of the Civil Service Commission 
would have been mandatory, but that as these employees are not “departmental” 
the recommendations are advisory only. 

Insofar as the twenty-one employees who are specifically on the Civilian Con- 
servation Corps pay roll are concerned we feel confident that the Director, 
Civilian Conservation Corps, has the necessary power to approve the reclassifi- 
eations (C. C. A. Act approved June 28, 1937, 50 Stat. 319, section 2 “* * * 
The Director shall have complete and final authority in the functioning of the 
Corps, including the allotment of funds to cooperating Federal departments 
and agencies * * *”), 

The investigation of the personnel classification examiner, as well as the 
representations of the War Department, discloses that the true reasons why 
the twenty-three employees on regular War Department pay rolls should be 
reclassified lie in the fact that the duties and responsibilities of these twenty- 
three positions have been vastly increased due to the operations of the Civilian 
Conservation Corps—in which operations the War Department plays a very 
important, cooperative part. 

While it may appear to be equitable for the Director, Civilian Conservation 
Corps, to effect a transfer of funds to the War Department to take care 
of the salary increases for these twenty-three positions, the Office of the Director 
requests your opinion as to whether he has the legal authority to effect such 
transfer of funds if he believes this to be a desirable action. 


It is understood that the entire salaries of the 21 employees “who 
are specifically on the Civilian Conservation Corps pay roll” are 
now paid from Civilian Conservation Corps funds allotted to the 
War Department under authority of the act of June 28, 1937, 50 
Stat. 319, and that the entire salaries of the remaining 23 employees 
are now paid from War Department funds appropriated by the act 
of July 1, 1937, 50 Stat. 448; also, that the entire time of the first- 
mentioned 21 employees is devoted to the Civilian Conservation 
Corps work and that the duties of the remaining 23 employees are 
divided between regular War Department work and Civilian Con- 
servation Corps work, your letter stating that the duties and respon- 
sibilities of these 23 positions have been vastly increased due to the 
operations of the Civilian Conservation Corps. 

Sections 2, 5, and 11 of the act of June 28, 1937, 50 Stat. 319, 
establishing the Civilian Conservation Corps, provide as follows: 
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Sec. 2. The President, by and with the advice and consent of the Senate, 
is authorized to appoint a Director at a salary of $10,000 per annum. The 
Director shall have complete and final authority in the functioning of the Corps, 
including the allotment of funds to cooperating Federal departments and 
agencies, subject to such rules and regulations as may be prescribed by the 
President in accordance with the provisions of this Act. 
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Sec. 5. The Director and, under his supervision, the heads of other Federal 
departments or agencies cooperating in the work of the Corps, are authorized 
within the limit of the allotments of funds therefor, to appoint such civilian 
personnel as may be déemed necessary for the efficient and economical dis- 
charge of the functions of the Corps without regard to the civil-service laws 
and regulations. 

* * * *” a * . 


Sec. 11. The Chief of Finance, War Department, is hereby designated, em- 
powered, and directed, until otherwise ordered by the President, to act as the 
fiscal agent of the Director in carrying out the provisions of this act: Provided, 
That funds allocated to Government agencies for obligation under this act may 
be expended in accordance with the laws, rules, and regulations governing the 
usual work of such agency, except as otherwise stipulated in this act: * * * 


Your conclusion is correct that, under authority of the quoted 
statute, additional Civilian Conservation Corps funds may be allotted 
to the War Department for payment of the increase in compensation 
of the 21 employees who are now on the Civilian Conservation Corps 
pay roll. 

It has heretofore been recognized that the salary of an employee 
fixed pursuant to the Classification Act may be apportioned among 
more than one appropriation available for expenditure by a govern- 
mental agency. 4 Comp. Gen. 342, 4 id. 703; 5 id. 1036. Accord- 
ingly, if it be administratively determined both by the War Depart- 
ment and the Civilian Conservation Corps that the duties and re- 
sponsibilities of the remaining 23 employees now on the rolls of the 
War Department are divided between the functions imposed by 
law on the two agencies for which the War Department and the 
Civilian Conservation Corps appropriations have been made avail- 
able, there appears proper authority under the quoted statute for 
allotment of additional Civilian Conservation Corps funds to the 
War Department for payment of such proportion of the increased 
salaries of the employees in question as may be necessary to pay for 
the services rendered by them for or in cooperation with the Civilian 
Conservation Corps. The question presented is answered accordingly. 


(A-95480) 


ADVERTISING—BIDS—STENOGRAPHIC REPORTING SERVICE—PUBLIC 
SALES PRICE LIMITATIONS AND OFFERS NOT IN ACCORDANCE 
WITH THE SPECIFICATIONS INVOLVING UNCERTAINTY OF GOVERN- 
MENT COST 


The inclusion in an invitation for bids for stenographic reporting service of a 
statement of the amount to be charged the public for copies is for the 
purpose of preventing an exorbitant price to the public and when such 
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charges are not exorbitant they may be disregarded in the award of the 
contract. 

‘Where in connection with an invitation for bids for stenographic reporting 
service a bidder, without requirement of the specifications, offers refunds 
or rebates to the Government dependent upon his sales to the public, the 
bid should be disregarded in making award, the offer not only being un- 
fair to the other bidders, but involving also an uncertainty of cost to the 

. Government not capable of being rendered certain by elements not con- 
trolled by the contractor. 


Acting Comptroller General Elliott to the Chairman, National Labor Relations 
Board, June 14, 1938: 


Your letter of June 6, 1938, is as follows: 


On May 14, 1938, the National Labor Relations Board issued invitations to 
bid for stenographic reporting service to be rendered the Board during the 
fiscal year 1939. Attached please find abstract of the bids which were opened 
at 10:00 a. m., May 25, 1938, and a copy of the form of invitation to bid. You 
will note that three proposals were not considered because of failure of the 
bidders to provide the requisite bid bond. The other bidders fulfilled this 
Tequirement. 

We are submitting this matter for your decision as to whether or not the 
proposal by BHlectreporter, Inc., is the low bid. The proposal contains a foot- 
note as follows: 

“In each case where a copy or copies, or portions thereof, are sold to the 
‘public, as provided under this contract the sum of forty-four cents per page 
of the amount received from the first one of such copies sold will be paid to 
the Board by Electreporter, Inc., as a refund of any sums that the Board shall 
have paid to Electreporter, Inc., hereunder; Provided, That the aggregate of 
such refunds shall not be greater than one thousand dollars ($1,000) in excess 
of the total amount paid by the Board for its copies under this contract.” 

It will be noted that the method of arriving at a price to the Board goes 
beyond the specifications set forth in the invitation to bid. It will also be 
noted that items 7, 8, 9, and 10 provide that “single copies of transcript, or 
portions thereof, will be sold to the public at prices not exceeding the follow- 
ing rates.” The reporter, therefore, may sell to the piblic for less than the 
maximum price quoted in the bid. The refund procedure set forth in the 
footnote would appear to be contingent upon sales to the public at maximum 
prices. Under these conditions we are unable to make an exact determination 
of the cost to the Board of reporting under the Electreporter, Inc., bid. 

Inasmuch as the successful bidder must make Nation-wide plans before 
July 1, 1988, in order to carry out the terms of the contract, the Board would 
appreciate your prompt action and reply. 


By letter of June 10, 1938, you furnished the following additional 
information : 


In pursuance of your request, we have asked the reporter to furnish us in- 
formation on the volume of pages reported for the Board and an approximate 
percentage of those in which first copies were sold to the public. We have 
been informed in response fo our request that under the terms of items 1, 2, 3, 
and 4 of contract No. NLB-193, the official reporter took 890,247 original pages 
of transcript for the Board, and that pursuant to the terms of items 7, 8, 9, and 
10 of the contract, there was no sale to the public in approximately 28% 
of this volume of pages. We cannot say from these figures that 7114% of the 
total number of pages furnished to the Board were sold to the public by the 
reporter as first pages since, we are informed by the reporter, in some instances 
partial copies only of the transcripts have been purchased by the public. 

Enclosed herewith please find letter of June 7, 1938, from Electreporter, Inc., 
and their statement of the cost of reporting, under the bid in question, as com- 
pared to the bid of Daniel W. Ross. For further information on this point, we 
submit our schedule of the cost of reporting under the Electreporter, Inc., bid 
from the viewpoint of returns to the reporter, refunds to the Board, and net 
ost to the Board. Both schedules are calculated on item 3 of the bid which, 
according to estimate will comprise approximately 90% of the work to be done. 
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The enclosed letter from Blectreporter occasions the following comments. Ip 
paragraph 2 it is stated that there shall be a refund to the Government of 44¢ 
per page on each first copy of transcript sold. No consideration is given to the 
actual bid which states that 44¢ per page of the amount received will be 
refunded. In our letter of June 6th, attention was called to the fact that the 
reporter, in his discretion, may sell for a lesser amount. 

Serious questions arise in connection with delayed sales and collections from 
the purchasers of transcripts. It is not unlikely that the sale of transcripts 
might take place as late as one year after the actual reporting. Under this 
condition, the Board’s financial position on the contract may be placed in a 
doubtful status for an unreasonable length of time. We have been informed 
that it is frequently necessary for reporters to engage the services of attorneys 
and collectors in an effort to collect sums of money due them for transcripts 
sold to the public. It is not impossible that some accounts may never be 
collected. Under the usual business practice of paying the collector a percentage 
of the amount collected, the receipts for transcripts sold would be reduced and it 
appears that with the fixed refund to the Board efforts to collect might not be 
stimulated. 

In the event of decrease in sales to the public below 75% of original pages, 
Electreporter, Inc., is sheltered by the Board’s obligation to pay 36¢ per page, 
but no such protection is afforded to the Board. In the event of increase in sales 
to the public, the bidder limits the refund. 

It is impossible for the Board to state in advance just what volume of report- 
ing will be maintained during the fiscal year 1939 and whether or not the 
percentage of sale of first copies to the public will increase or decrease. The 
illustrations shown on our schedule of cost will demonstrate the serious conse- 
quences should the reporter’s sales fall below 50% of the original pages reported. 

We trust that this information will assist in the determination of the matter. 


The following is an abstract of the five bids to be considered: 


Items 


Bidders 


Daniel W. Ross | & 
Ethel E. Fisher & As- | 
sociates, Inc 2 1¢|} 1¢) 1¢] 1¢ 
Electre l¢| l¢) ig) le 
Smith 10¢) 10¢) 10¢) 10¢ 
20¢ | 26] Se] 26] Se] 26) 4¢] 2¢ 
| 


Items 1 to 4, inclusive, are for original and two carbon copies to 
be furnished your Board; items 5 and 6, additional copies for your 
Board; and items 7 to 10, inclusive, are for copies to be furnished the 
general public. It is apparent from the above tabulation that the 
bid of the Electreporter, Inc., is not the low bid unless there be 
taken into consideration its offer to refund from the first sales to 
the public. The inclusion in the specifications of a statement of the 
amount to be charged the public for copies is for the purpose of 
preventing an exorbitant price to the public and when such charges 
are not exorbitant they may be disregarded in the award of the 
contract. The specifications, however, did not request or require 
the bidders to state whether or to what extent refunds or rebates 
would be made to the Government based upon sales to the public. 
The consideration of such an offer, therefore, is not only unfair to 
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the other bidders—not having been a part of the specifications—bunt 
under such an offer the net cost to the Government would be contin- 
gent upon an uncertain event or condition which cannot be evalu- 
ated with any degree of certainty, being dependent largely on the 
action of the contractor. The consideration for Government contracts 
must be certain or capable of being rendered certain by elements not 
controlled by the contractor. If the bidder were so certain of the ulti- 
mate benefit to the United States from its offer, there would seem to 
have been no reason why it could not have offered to supply the copies 
to the United States either free of charge in the first instance or to 
have offered a bonus to the Government for awarding it the contract 
with the privilege of sale of copies to the public. 

Under the circumstances, the bid of the Electreporter, Inc., should 
be disregarded and the contract may be awarded to the lowest of 
the remaining responsible bidders. 


(A-95481) 


CONTRACTS—AWARDS IN EXCESS OF ADVERTISED QUANTITY— 
VESSEL CONSTRUCTION 


Where the advertising for bids for construction of an aggregate of 12 vessels 
was on the basis of each bidder building from 1 to 6 vessels, and not on 
an any or all basis, there is no objection, where it is administratively 
determined in the interest of the United States, to the increase of the 
aggregate award to 16, with award to a single bidder not in excess of the 
limitation of 6 as stated in the invitation for bids, the bid opening involved 
having been only approximately a month ago, the bidders having been on 
an even competitive basis, and there having been obtained under the adver- 
tising as made such competitive bidding as the particular industry affords. 
14 Comp. Gen. 766, 15 id. 573, distinguished. 


Acting Comptroller General Elliott to the Chairman, United States Maritime 
Commission, June 14, 1938: 


There was received June 6, 1938, your undated letter as follows: 


The United States Maritime Commission, pursuant to its statutory duties with 
respect to the national defense, the development of foreign and domestic com- 
merce, and especially to secure a merchant marine of the character contem- 
plated by the Merchant Marine Act of 1936, desires to enter into contracts for 
the construction of four cargo vessels, two by the Sun Shipbuilding and Dry- 
dock Company and two by the Federal Shipbuilding and Drydock Company. 

The facts with respect to the proposed transaction are fully set out in the 
mi of the general counsel of the Commission, a copy of which is hereto 
attac ‘ 

The Commission definitely feels that in this matter the Government has re- 
ceived the full advantage of competitive bidding, that its proposed action in 
accepting the offers of the Sun Shipbuilding and Drydock Company and the 
Federal Shipbuilding and Drydock Company will be extremely advantageous to 
the national interest and should be taken; and it is requested, therefore, that 
your preferred attention be given to this matter so that the Commission may 
be advised by you if, in your opinion, the Commission’s proposed action is 
authorized in law so that an account for the construction of these vessels wil? 
be passed by you for payment. 





1074 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


The attached copy of the opinion of the general counsel of the 
Commission, dated June 4, 1938, and directed to the “Commission” 
is as follows: 


Construction of ships by the Sun Shipbuilding and Drydock Company and 
the Federal Shipbuilding and Drydock Company. 

You have requested my opinion as to whether or not the Commission is 
authorized in law to accept the offers of the above companies for the con- 
struction of two ships each. The facts involved are as follows: 

Pursuant to the terms of the Merchant Marine Act, 1936, the Commission, 
on April 8, 1938, invited sealed bids for the construction of twelve single-screw 
cargo vessels. I attach hereto a copy of this invitation for bids. The vessels 
in question were to be propelled by steam turbine and by Diesel engines, and 
the invitation contained a provision that: 

“Not more than six vessels of either or both designs will be awarded for 
construction at a single yard or plant.” 

The form of bid provided for bids on one to six vessels, or, in other words, 
for one vessel or for each of two, three, four, five, or six. The Sun Shipbuilding 
and Drydock Company of Chester, Pennsylvania, bid $2,075,000 each for four 
vessels and $2,065,000 each for six vessels, Diesel propulsion, the bid being on 
a fixed-price basis. The Federal Shipbuilding and Drydock Company of 
Kearney, New Jersey, bid $1,995,000 each for four vessels and $1,967,000 each 
for six vessels, steam propulsion, the bid being on an adjusted-price basis. On 
May 5, 1938, the Commission accepted the bid of the Sun Shipbuilding and 
Drydock Company for the construction of four Diesel-propelled vessels and the 
bid of the Federal Shipbuilding and Drydock Company for the construction of 
four steam-driven vessels and delayed other action pending an investigation 
of the ability, experience, financial resources, equipment, and other qualifications 
of one of the bidders, later determined by the Commission, pursuant to statutory 
authority, not to be a responsible bidder. 

When the offers of the Sun Shipbuilding and Drydock Company and Federal 
Shipbuilding and Drydock Company were accepted for the construction of four 
ships each, these companies stated that their bids for the construction of six 
vessels each would stand and that, should the Commission see fit to increase 
the number of vessels to be constructed from four to six, the six vessels would 
be constructed at the price provided for each ship of six, which is a lower 
price than that provided in the bids for the construction of each of four ships. 

Since the award of the four ships each to these two companies, the Commis- 
sion has awarded the construction of four ships to the Newport News Ship- 
building and Drydock Company of Newport News, Virginia, these vessels to be 
_ steam driven and to be constructed for $2,080,292 per vessel, adjusted-price basis. 
It is to be noted that the bids of the Sun Shipbuilding and Drydock Company, 
the Federal Shipbuilding and Drydock Company, and the Newport News Ship- 
building and Drydock Company were the lowest legal bids received from respon- 
sible bidders and that the Newport News Company bid only on four vessels. 
The difference between the bids and the actual contract price is brought about 
by “extras,” which aggregate in the bid price $25,450 per ship. The only ques- 
tion which arises for decision is whether the fact that the invitation stated that 
bids were invited for the construction of twelve ships will operate to prevent the 
award of two ships each to the Sun Shipbuilding and Drydock Company and 
the Federal Shipbuilding and Drydock Company after four ships have been 
awarded to each of them and four ships to the Newport News Shipbuilding and 
Drydock Company, bringing the total number of ships to be constructed to 
sixteen. 

Inasmuch as the contracts were let upon competitive bids, the question is 
really if it is necessary to have a further advertisement in order to secure the 
construction of these four ships. From the facts as stated, it definitely appears 
that it cannot be said that the mention’ of twelve ships rather than sixteen in 
the advertisement could have in any way operated to prevent any contractor 
from bidding. No contractor was permitted to bid for the construction of more 
than six ships, and no contractor is to be permitted under the proposed action to 
construct any ship upon which he did not enter an approved competitive bid. It 
is, therefore, clear that the Government has had the benefit of full, free, and 
unrestricted competition, and, for reasons which I shall later state, the 
proposed action will resnit in definite advantage to the Government, and further 
advertisement would prejudice the national interest. It thus appears that every 
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result designed to be brought about by advertisement and competitive bidding 
has been secured to the Government. The six-ship limitation was unquestion- 
ably sound and within the authority of the Commission. It was adopted prin- 
cipally because it was considered vital to secure the construction of the vessels 
as rapidly as possible and because a contractor undertaking the construction 
of more than six ships would necessarily take time for construction considered 
to be much too long. It may be noted that there is a further advantage derived 
from this limitation in that distributing these ships among various yards in- 
creases employment and keeps in operation yards which would be instantly 
available in any emergency. 

You have advised me that when the invitation was issued the Commission 
believed that it was necessary to construct only twelve ships at this time, but 
that since that time events have caused the Commission to determine that it 
is essential to the national welfare to secure the construction of sixteen ships 
immediately. You advised me that these contracts must be let immediately in 
order that the Government may take advantage of available facilities in our 
shipyards which may not be available later, especially in view of other ship 
construction now contemplated. These cargo ships can be built in approxi- 
mately fourteen months, and their construction will permit the yards to build 
up in an orderly manner an excellent force with which the yards will be able 
to carry on the contemplated program of Navy construction. The Navy program 
unquestionably will require expansion and rehabilitation of the yards, but while 
this is being done, the construction of these cargo ships can easily be handled 
through existing facilities. You advised me that if this construction is begun 
immediately it will fit in extremely well with the changes which the yards must 
make and the prospective construction for the Navy. You have advised me fur- 
ther that these four ships are urgently required for national defense and the 
development of our foreign and domestic commerce and that the Commission 
has determined that, unless it takes advantage of the bids submitted by the 
Sun Shipbuilding and Drydock Company and the Federal Shipbuilding and Dry- 
dock Company, the construction program of the Commission and the maritime 
welfare of the Nation will receive a damaging blow. 

It is, of course, important that by taking the proposed action the Commission 
will reduce the per ship cost materially. With respect to the Sun Shipbuilding 
and Drydock Company, the price per ship will be reduced from $2,080,292 to 
$2,070,292, or $10,000 per ship; and with respect to the Federal Shipbuilding 
and Drydock Company, the price will be reduced from $2,002,292 to $1,972,292, 
or $30,000 per ship. You have been advised by your financial and technical 
staff, and acting upon their advice have determined that the shipbuilding mar- 
ket is “on the rise” and that by accepting the offers of these two companies 
for the construction of these four ships, the tonnage will be acquired at a 
smaller cost than would be possible if further advertisement should be required 
before the contracts may be let. 

The reasoning applied with respect to the modification of contracts let upon 
competitive bids appears to apply to the present situation. In Shealey on “The 
Law of Government Contracts,” Second Edition, page 92, it is stated that: 

“* * * the purpose in requiring advertising must not be lost sight of, 
to wit, the securing for the Government the benefit of competition in the sub- 
mission of bids. It is then quite apparent that a modification which would 
bring into operation, insofar as its subject matter is concerned, substantially 
a new contract, would not be recognized as a valid exercise of the power. In 
such cases there should be a readvertisement. No hard and fast rule can be 
laid down, but the spirit of the statute should at all times be observed.” 

It is my opinion that in the instant case to hold that the Commission 
may not take advantage of the six-ship bids of the Sun Shipbuilding and 
Drydock Company and the Federal Shipbuilding and Drydock Company would 
be to lose sight of the purpose in requiring advertising, to wit, the securing 
for the Government the benefit of competition in the submission of bids. 
Every prospective bidder had an opportunity to bid for the construction of 
six ships. No person was permitted to bid for the construction of more tham 
six ships regardless of the total number to be constructed. No more than 
six-ships (upon which every person was entitled to bid) are to be awarded 
to any contractor. No bidder can object that full opportunity was not pre- 
sented to him to bid on equal terms or that bis bid would have been less had 
he known that sixteen ships were to be constructed. To say that merely 
because contracts for the construction of four ships each have been awarded 
to these two companies acceptance of their continuing offers to construct six 
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ships would constitute such a supplement to an existing contract that the 
acceptance is forbidden by law would, in my opinion, exalt form over sub- 
stance. No reason so to hold can be cited, and, especially in view of the 
material advantages to be gained by the Government, such a holding appears 
wholly unjustified. 


Inasmuch as only a brief time has elapsed since bids were invited, and the 
number of ships to be constructed exceeds the number stated in the invitation 
by only 33% percent, and the Government has received the full advantage of 
competitive bidding and will secure financial, commercial, and military ad- 
vantages by securing these four ships, it is my opinion that the proposed 
action of the Commission is fully authorized in law. 

Section 703 (a) of the Merchant Marine Act, 1936, 49 Stat. 2008, 
provides: 

No contract for the building of a new vessel, or for the reconditioning 
or reconstruction of any other vessel, shall be made by the Commission with 
any private shipbuilder, except after due advertisement and upon sealed com- 
petitive bids. 

On the basis of the situation stated by your general counsel, 
the question involved narrows down to whether contracts for the 
4 additional ships on bids opened approximately a month ago would 
be made after “due advertisement,” as required by the statute, in 
view of the statement in the advertisement for such bids that bids 
were invited for an aggregate of 12 vessels, but providing further 
that not more than 6 vessels would be awarded for construction at a 
single yard or plant. 

I think the question may be answered in the affirmative. As 
pointed out by your general counsel, the bidders being limited to 
6 vessels each, the aggregate number to be constructed by the Com- 
mission was not a material matter in the formulation of their bids. 
It appears the Commission advertised for and received bids on the 
basis of each bidder building from one to six vessels. This placed 
all bidders on an even competitive basis, and gave the Commission 
the benefit of the whole market on the advertised basis, and as each 
bidder was limited to 6 vessels, individual bidders were not con- 
cerned in the aggregate number of vessels above 6 which the Com- 
mission would construct. The statement of such aggregate in the 
invitation for bids not being an element of the bidding on the ad- 
vertised basis of not more than 6 vessels to a bidder, it appears to 
have served no purpose and might have been omitted as surplusage. 
In effect the Commission has before it such competitive bids as the 
industry affords, obtained after advertising, stipulating the prices 
for which each bidder will construct from one to six vessels of the 
type wanted, and the circumstance that the Commission now pro- 
poses to build 16 such vessels instead of the 12 originally contem- 
plated does not change the competitive character of the bids or 
the fact that they were obtained after advertising, nor would 
it appear that such circumstance requires further advertising if 
‘the Commission determines that it would be in the interest of the 
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Government to make further awards on the recent bids now before 
it. The situation would be entirely different, of course, if it had 
been open to the bidders to submit bids for any or all of the ag- 
gregate number of vessels to be constructed. See 14 Comp. Gen. 
766; 15 id. 573. 

From the facts stated it appears that the unit prices of the Federal 
Shipbuilding & Drydock Co. for building either four or six steam- 
propelled vessels were less than the unit price of the Newport News 
Shipbuilding & Drydock Co, for building four steam-propelled ves- 
sels. It is not explained why, in these circumstances, a lower aggre- 
gate price for the eight steam vessels awarded would not have been 
obtained by awarding six to the lower bidding Federal Shipbuilding 
& Drydock Co. and only two to the higher bidding Newport News 
Shipbuilding & Drydock Co., instead of awarding four vessels to 
each company. * This would not appear material, however, if two 
more vessels are now awarded to the said lower bidder, as this would 
fill its whole component of six vessels to which the bids were limited. 

You are advised accordingly that on the facts submitted this office 
would not be required to object to payments otherwise correct and 
proper under contracts awarded as proposed. 


(A-94054) 
CONTRACTS—MISTAKES—BIDS—PROCEDURE 


The question as to whether a bidder may be relieved of obligation under a bid 
after the time fixed for opening depends not alone on whether the bidder 
made a mistake but on the application of certain legal principles to the 
established facts in the particular case, and. all such questions—except in 
cases such as involved in 16 Comp. Gen. 999; 17 id. 339; id. 841—should be 
submitted for determination by the General Accounting Office before an 
award is made. 


Acting Comptroller General Elliott to the Secretary of War, June 15, 1938: 
There has been received your letter of May 28, 1938, as follows: 


Reference your letter dated April 13, 1938, A-94054, requesting information 
pertaining to bid submitted by Seither and Bilis, Inc., to the Picatinny Arsenal, 
Dover, New Jersey, there is inclosed herewith a copy of request for bids, the 
original bid of Seither and Ellis, Inc., and copy of abstract of bids received. 

Due to the wide range of prices bid by various vendors the commanding 
officer, Picatinny Arsenal, in accordance with the provisions of paragraph 9, 
A. R. 5-160, requested Seither and Ellis, Inc., to certify to the correctness of 
the amount bid for items under F to K, inclusive, on this proposal. Under 
date of April 7, 1938, the Picatinny Arsenal was advised by Seither and Dllis, 
Inc., that their bid for the first three items covered carbon steel instead of 
high-speed steel. Thereupon, the commanding officer, Picatinny Arsenal, 
requested verification of all bids. 

The bid of SeitLer and Ellis, Inc., for this lot was $104.22. The Barad Tool 
and Supply Company, Inc., certified their bid of $128.31 for the lot as covering 
high-speed steel. 

The difference between the low bid actually received and the lowest price 
bid for high-speed steel was approximately $19.00. Had the contracting officer 
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advised Seither and Ellis, Inc., that delivery must be made on their order 
subject to a claim being submitted to the General Accounting Office on account 
of alleged error in bid, considerable delay would have been experienced in 
the procurement of the necessary material. An emergency existed at the Pica- 
tinny Arsenal, necessitating the immediate use of the tools called for to prevent 
the suspension of work, with a consequent temporary lay-off of employees 
involved. The cost to the United States resulting from such temporary sus- 
pension until the tools could be obtained would far exceed the additional $19.00 
paid on the basis of award to Barad Tool and Supply Company, Inc. Ac- 
cordingly, the contracting officer rejected the bid of Seither and Ellis, Inc., as 
not being responsive of advertised specifications and accepted the lowest bid 
for supplying tools meeting the requirements of the arsenal. Confirmation of 
the action taken by the contracting officer is requested. 

For the information of the General Accounting Office there are inclosed 
herewith copies of letters from Picatinny Arsenal to various bidders for this 
material and their replies thereto. 

The facts and circumstances appearing in this ease were such that 
the action of the contracting officer in not making award to Seither & 
Ellis, Inc., was proper. See 17 Comp. Gen. 517. However, as the 
question as to whether a bidder may be relieved of obligation under 
a bid after the time fixed for opening depends not alone on whether 
the bidder made a mistake but on the application of certain legal 
principles to the established facts in the particular case, all such 
questions—except in cases such as involved in 16 Comp. Gen. 999; 17 
id. 339; id. 841—should be submitted for determination by this office 
before an award is made. See 11 Comp. Gen. 65; 17 id. 817. 

While no further question will be raised in this instance to the ac- 
tion of the contracting officer in disregarding the erroneous bid of 
Seither & Ellis, Inc., and making the award to the next lowest bid- 
der—that is, on the lowest correct bid—the practice should be to sub- 
mit such cases to this office for determination before making an 
award. 


The papers are returned. 


(A-95376) 


LEAVES OF ABSENCE—ANNUAL AND SICK—ACTS, MARCH 14, 1936— 
CHARGES FOR ADMINISTRATIVE NONWORK DAYS OCCURRING 
WITHIN PERIOD OF LEAVE—GOVERNMENT PRINTING OFFICE 












The decision of May 4, 1938, A-94536, 17 Comp. Gen. 906, regarding Navy De- 
partment per diem employees, to the effect that nonwork days adminis- 
tratively fixed, not being Sundays or holidays, are required, under the 
annual and sick leave acts of March 14, 1936, 49 Stat. 1161 and 1162, re- 
spectively, and the leave regulations effective January 1, 1938, to be charged 
as days of annual and sick leave when falling within a period of leave, 
is applicable to all classes of employees of the Government Printing Office 
regardless of the hours of work per week or basis of payment of 
compensation. 


Acting Comptroller General Elliott to the Public Printer, June 15, 1938: 
Your letter of June 3, 1938, is as follows: 


There has been received a copy of your decision dated May 4, 1988 (A-94536), 
addressed to the Secretary of the Navy, interpreting the annual and sick leave 
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regulations promulgated by Executive Orders Nos. 7845 and 7846, as they apply 
to employees on a five-day week and paid on a per-diem basis. 

While the said decision does not specifically refer to employees on a 40-hour 
week paid on an hourly basis, in view.of the similarity in the pay status of the 
two classes of employees, a question has arisen as to whether the decision is 
for application in the Government Printing Office. 

By the acts approved March 14, 1936 (49 Stat. 1161 and 49 Stat. 1162), pro- 
vision was made by law for “vacations of Government employees and for other 
purposes” and “for standardized sick leave, and extended to all civil employees.” 
The act approved March 14, 1936 (49 Stat. 1161), authorizing the granting of 
annual leave provides in part as follows: 

“* * * all civilian officers and employees of the United States wherever 
stationed and of the government of the District of Columbia, regardless of their 
tenure, in addition to any accumulated leave shall be entitled to 26 days annual 
leave with pay each calendar year exclusive of Sundays and holidays.” 

The act approved March 14, 1986 (49 Stat. 1162), pertaining to sick leave. 
provides in part as follows: 

“* * * accumulated sick leave with pay at the rate of 14% days per month 
shall be granted to all civilian officers and employees, the tetal accumulation 
not to exceed 90 days.” ‘ 

Both of the said acts contain provisions that the authorized leave of absence 
“shall be administered under such regulations as the President may prescribe. 
* * ¥*.” It is, therefore, understood from the laws herein cited: 

1. That an employee shall be entitled to 26 days annual leave with pay; 

2. That sick leave shall be granted with pay to all civilian officers and 
employees ; 

3. That Executive Orders Nos. 7845 and 7846 prescribing regulations for. 
annual and sick leave were promulgated pursuant to the provisions of the said 
acts and in no way amended or abrogated any of the provisions thereof. 

Section 23 of the Independent Offices Appropriation Act of March 28, 1934, 
authorized the placing of the work of many of the employees in the Government 
Printing Office on a 40-hour, five-day week basis. The work week usually 
begins on Monday and ends at the close of business on Friday. The employees 
are paid on an hourly basis and after having completed 40 hours’ work are 
not required to perform additional hours of work during the given week unless 
placed in an overtime status. Therefore, the employees are not paid for work 
on Saturdays or Sundays and neither of these days is a work day. 

In your decision applying to per diem employees and referred to herein, it is 
stated that an employee absent on annual leave from April 18 to April 30, 1938, 
inclusive, should be charged with 11 days annual leave. One of these days 
to be charged would be Saturday or a day upon which an employee of this office. 
would not be required to work and for which the employee is not paid. 

If your decision is for application in the Government Printing Office, that is, 
if all calendar days within a period of absence on annual leave are to be counted 
as days of leave except that Sundays and holidays are not to be so counted, 
it appears that an employee would not receive 26 days annual leave with pay as 
provided for by the law mentioned above; for example: 

1. An employee paid on an hourly basis absent on annual leave during the 
entire month of June 19388 would be charged with 26 days annual leave but 
would only be paid for 22 days. Therefore, he would not receive pay for the 
four additional days charged against his leave. This would appear to be. 
contrary to the wording of the act which states that an employee “shall be 
entitled to 26 days annual leave with pay.” 

2. An employee who works ten hours each day, Monday through Wednesday 
(30 hours) and is absent on annual leave Thursday to Monday, inclusive, would 
be charged with four days annual leave even though he receives pay for only- 
2% days during the period of leave. 

As the foregoing conditions also arise in the application of the sick leave 
law, examples concerning sick leave are not included. 

The apparent theory of leave being that it authorizes the office to pay an 
employee for days of absence from his duties when he would otherwise be. 
required to work in order to be in a pay status, it would seem that leave could 
not be charged or granted unless an employee was absent from his duties. It 
reasonably follows that an employee is not absent from his duties on the non- 
a days here in question, there being no duties for him to perform on those. 

ays. 
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I have studied your decision very carefully and trust that you can see your 
way clear to hold that it is not applicable to the employees of the Government 
Printing Office, as I cannot feel justified in authorizing charges to the employees’ 
leave accounts that would result ia giving them less leave than it was, in my 
opinion, the clear purpose and intent of the law to grant. 


The decision of May 4, 1938, A-94536, 17 Comp. Gen. 906, to the 
‘Secretary of the Navy, to the effect that nonwork days administra- 
tively fixed, not being Sundays or holidays, are required to be charged 
as days of annual and sick leave when falling within a period of 
leave, is applicable to all classes of employees of the Government 
Printing Office regardless of the hours of work per week or basis of 
payment of compensation. 

The provisions of the leave acts make no distinction between classes 
of employees based either on the number of hours or days per week 
they are required to work or on the basis of unit of compensation, 
that is, whether on the basis of the year, week, day, hour, or piece. 
Said acts were not intended to and do not purport to increase the 
annual, monthly, or weekly compensation of any class of employees. 
They were intended to and do merely authorize employees to be ex- 
cused from work for the prescribed length of time stated therein 
without loss of pay for such period. The authorization for absence 
“with pay” does not mean additional pay but means exactly the same 
pay they would have received had they remained in a duty status 
during the period of absence granted pursuant to the statutes and 
the regulations issued thereunder. The basis for computing leave 
time is the calendar day in all cases and each calendar day within 
a period of leave must be charged as leave with the one exception of 
Sundays and holidays falling within a period of annual leave granted 
to employees other than temporary. A nonwork day administratively 
- fixed is neither a Sunday nor a holiday and section 11 of the annual 
leave regulations properly and clearly excludes it from being so 
regarded. 

Referring to the first example stated in your letter, the employee 
should be paid for the entire month of June 1938, when on authorized 
annual leave for the entire month (26 leave days) exactly the same 
amount of compensation he would have received had he been in duty 
status and performed the work regularly required of him during said 
month. In other words, he gets a month’s vacation with pay which 
is exactly what the statute contemplated. To pay the employee in 
question 4 additional days’ compensation simply because he is on 
leave, or authorize him to be absent from duty with pay 4 additional 
days in some other month, would contravene the statute and the reg- 
ulations prescribed by the President. 
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The statement of the second example should serve to show how un- 
reasonable would be the application of the law and regulations for 
which you appear to contend. Under such a rule a full-time employee 
on a 40-hour week who works only 4 days per week could be absent 
from duty with full pay for 6 weeks and 2 days each year. I find 
nothing in the law to authorize any such rule. 

The questions presented in your letter are answered accordingly. 


(A-95461) 


PANAMA CANAL EMPLOYEES NOT WITHIN CANAL ZONE RETIREMENT 
ACT—CASH RELIEF AWARDS UNDER ACT JULY 8, 1937 


Employees of the Panama Canal not within the provisions of the Canal Zone 
Retirement Act, and separated from the service because of unfitness for 
further useful service by reason of disability resulting from age or disease, 
may be paid the cash relief allowance provided by the act of July 8, 1937, 
-50 Stat. 478, under the Executive Order of March 12, 1938, and the Gov- 
ernor’s regulations dated March 29, 1938, beginning with the first day of 
any month after such separation, whether dropped within the relief limita- 
tion period prior to the passage of the act; subsequent to the passage of the 
act but prior to the promulgation of the Governor’s regulations; or whether 
presently in the service and subsequently to be separated, and employees 
separated from service because of reduction in force prior to date of the act 
need not be excluded from cash relief allowance consideration if it is 
clearly established that they, at the time of such separation, were actually 
unfit for further service, but separations from service should reflect the 
true condition of the employee, and the relief rolls transmitted for audit 
should show the date of separation and effective date of the allowance in all 


cases. 

Although cash gratuities are considered personal to the individuals or class 
specified in the statute and not as surviving to the heirs or personal rep- 
resentatives, the evident intent of the act of July 8, 1937, 50 Stat. 478, 
granting cash relief allowances to employees of the Panama Canal not 
within the provisions of the Canal Zone Retirement Act and separated from 
the service under specified conditions, justifies post mortem award and pay- 
ment to the designated beneficiary in cases of current separation from serv- 
ice under regulations as promulgated by the Governor March 29, 1938, but, in 
the absence of an express provision in the statute authorizing the continuance 
of relief allowance after the death of a former employee, relief payments 
should terminate on the date of death, 

The act of April 23, 1980, 46 Stat. 253, establishing a uniform date for retire- 
ment of Federal personnel as the first day of the month following the month 
in which retirement would otherwise be effective, may be, but need not be, 
applied to separations from the service of Panama Canal employees not 
within the provisions of the Canal Zone Retirement Act but granted cash 
relief allowances under the provisions of the act of July 8, 1937, 50 Stat. 
478. 


Acting Comptroller General Elliott to the Governor of the Panama Canal, June 


16, 1938: 


Your letter of June 2, 1938, is as follows: 


1. In the administration of the act approved July 8, 1937, 50 Stat. 478, author- 
izing cash relief for certain employees of the Panama Canal not coming within 
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the provisions of the Canal Zone Retirement Act, certain questions have arisen 
as to the effective dates of the commencement and termination of payments 
of cash relief under awards approved by the Governor of the Panama Canal 
on which your decision is desired. 

2. The act referred to provides: 

“The Governor of the Panama Canal, under such regulations as may be 
prescribed by the President of the United States, may pay cash relief to such 
employees of the Panama Canal not coming within the provisions of the Canal 
Zone Retirement Act as may become unfit for further useful service by reason 
of mental or physical disability resulting from age or disease, and also to such 
former employees of the Panama Canal not coming within the provisions of the 
Canal Zone Retirement Act as have within three years prior to the date of 
enactment of the Act been separated from the service because of unfitness for 
further useful service by reason of such disability.” 

3. Section 4 of Executive Order dated March 12, 1938, issued pursuant to the 
act of July 8, 1937, provides in part that: 

“Cash relief shall commence at such date after the separation of the em- 
ployee from the Panama Canal service as shall be determined by the Governor, 
and shall be payable monthly, or at such more frequent intervals as may be 
prescribed by the Governor.” 

4. Section 10 of the Governor's Circular No. 731, dated March 29, 1938, pre- 
scribing rules governing cash relief for disabled employees entitled to benefits 
of the act, provides as follows: 

“Payment of cash relief shall be made by calendar months, the initial month to 
be fixed by the Disability Relief Board subject to the Governor's approval and 
the legal limitations of the act.” 

5. In granting cash relief we have three classes of applications to consider: 
(1) Those of former employees whose services were terminated within three 
years prior to the passage of the Act, or, in other words, applicants who have 
had a break between employment status and relief status, (2) those employees 
who were dropped from the pay roll subsequent to July 8, 1937, the date of the 
passage of the Act, and prior to the promulgation of the Governor’s regulations 
of March 29, 1938, and (3) those presently in the service who will be transferred 
from the active pay roll to the disability relief roll without break between 
employment status and relief status. 

6. In the first and second classes of cases it is considered that the Governor 
has authority to award relief payments effective from date of receipt of applica- 
tion for relief, although the award itself may not be wholly developed and 
finally approved until some future date. As a practical matter in such cases 
it is proposed to make the effective date commence on the first day of the month 
succeeding the date of receipt of the application. Or the Governor in his dis- 
cretion and depending upon the circumstances of the applicant, may make the 
commencing date effective at the beginning of the month in which the award 
is approved, or the beginning of some subsequent month following that in which 
the award is approved. 

7. In both the first and second classes there will have been some employees 
who were dropped from the pay roll on account of reduction of force and who 
have filed or will file applications for disability relief because they are no 
longer fit for useful service. In such cases it is proposed to grant relief within 
the limitations described above if the Governor has determined as a matter of 
fact that such employees were actually unfit for further useful service by reason 
of mental or physical disability resulting from age or disease at the time of 
separation from the service. 

8. In the third class of cases it will generally happen that the application 
for relief will be filed and considered while the employee is still in the active 
service, and consequently the employee will remain on the active pay roll until 
the application for disability relief is approved. In these cases it is proposed 
to make the award effective the beginning of the month following that in which 
the employee is separated from the service, so that there will be no break be- 
tween the employment and the relief status. Should any circumstance arise 
whereby the employee is dropped from a pay status before the award is 
approved, it is considered that the Governor in his discretion could still approv2 
the award effective at the beginning of the month following that in which the 
employee is separated from the service. Also, should an employee whose appli- 
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cation for relief is under consideration be dropped from the pay roll on account 
of serious illness and said employee should die before an award is approved, 
it is considered that in these circumstances the Governor could make a post 
mortem award effective at the beginning of the month following that in which 
the employee was dropped from the pay roll, and the payment of cash relief 
due the deceased employee would be made to the designated beneficiary, as 
provided by section 4 of the Executive Order of March 12, 1938, and paragraph 
11 of the Governor’s Circular No. 731 of March 29, 1938. 

9. Please advise whether the procedure as proposed above will meet with 
the approval of your office in the audit of the disability relief roll. 

10. The question has also arisen as to whether the discontinuance of dis- 
ability relief should terminate on the date of the death of a disabled employee 
or whether it would continue through the month in which death occurred, and 
it is desired, also, that a ruling be made on this point. 

11. In connection with the foregoing, attention is invited to section 91 of 
title 38, U. S. Code, and to the Executive Order of July 28, 1933, cited on page 
1696 of the U. S. Code, relating to the effective dates of awards of disability 
and death pensions, the administration of which is under the Veterans’ Admin- 
istration. Apparently under these authorities the filing date of the applica- 
tion governs the commencing date of payment, while the termination of pay- 
ments on account of death is effective as of the date of death. See also sec- 
tion 47a, title 5, U. S. Code, establishing a uniform date for retirement of 
Government employees as being the first day of the month following the 
month in which retirement is effective. 

12. As several awards involving the foregoing questions are now under 
consideration, it would be appreciated if your decision in the foregoing can be 
expedited. 


The portion of section 1 of the act not quoted in your letter is as 
follows: 

* * * Provided, That such cash relief shall not exceed $1 per month 
for each year of service of the employee so furnished relief, with a maximum 
of $25 per month, nor be granted to anv employee having less than ten years’ 


service with the Panama Canal, including any service with the Panama Rail- 
road Company on the Isthmus of Panama. 


The statute does not create a right to a retirement annuity or pen- 
sion, but is a relief statute authorizing but not requiring the allow- 
ance of a cash gratuity to the class of beneficiaries named therein. 
The statute is retroactive to the extent of including within its bene- 
fits employees who were separated from the service for the reason 
stated after July 8, 1934. Nothing specifically appears in the statute 
relating to the beginning and ending dates of the payment of the 
gratuity, or when the payments are authorized to be made, or the 
minimum amount that may be allowed in individual cases. These 
are matters which have been left to the discretion of the President 
and under his authority to the Governor of the Panama Canal. The 
conditions laid down by the statute are (1) that the employee must 
have been separated from the service because of unfitness for further 
useful service by reason of disability resulting from age or disease 
before the effective date of the allowance, and (2) the amount of 
the allowance shall not exceed $1 per month for each month of 
service of the employee of not less than 10 years and the maximum 
allowance may not exceed $25 per month. 
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Referring to paragraph 6 of your letter, the beginning date of 
the allowance may be fixed as the first day of any month after sepa- 
ration of the employee from the service in all three classes of cases 
mentioned in paragraph 5, requiring either retroactive or prospective 
payments. The relief rolls transmitted to this office for audit should 
show the date of separation and the effective date of the allowance. 

Referring to paragraph 7, it is understood the official record may 
not show that an employee was separated prior to the date of the 
act because of unfitness for further useful service by reason of dis- 
ability, but that such condition of the employee may have been the 
reason for the selection for separation because of reduction of force. 
If these are the facts the reason for separation stated of record need 
not preclude allowance of the gratuity if it is clearly established 
by competent authority as of the date of separation that the employee 
was actually unfit for further service because of disability and a 
proper showing is made accordingly in support of relief payments. 
However, current records of separation should reflect the true condi- 
tion of the employee as a basis of allowance for relief. 

There is no legal objection to the proposal regarding the effective 
date of the allowance to beneficiaries who are alive stated in the 
first part of paragraph 8. See consideration of paragraph 6, supra. 

Referring to the last part of paragraph 8, the portion of section 


4 of Executive Order No. 7837, dated March 12, 1938, not quoted in 
your letter, published in the Federal Register of March 16, 1938, is 
as follows: 


* * * Provided, That the amount unpaid on the death of the beneficiary 
may be paid only to the person who shall have been designated by the bene- 
ficiary with the approval of the Governor to receive such amount. Payments 
shall be made by the Paymaster, the Panama Canal. 


Paragraph 11-of the Governor’s Circular No. 731, dated March 29, 
1938, published in the Federal Register of April 29, 1938, is as 
follows: 

11. Designation of payee upon death of beneficiary.—An applicant for cash 
relief shall be required to designate a person to whom shall be paid any 
amount which may be due to the applicant at the time of his death, under the 
act of July 8, 1937. The designation of such person is to be approved by 
the Governor. The applicant for disability relief may subsequently, either be- 
fore or after becoming a beneficiary of the act of July 8, 1937, request a change 
in the person designated to receive any unpaid amounts due the beneficiary 
at the time of his death, subject to the approval of the Governor. 

As herein stated the act here in question does not create a right 
to the money payments authorized in favor of the beneficiaries but 
merely authorizes the allowance of a gratuity to a certain class of 
beneficiaries under certain conditions. It has been held by the ac- 


counting officers of the Government that cash gratuity payments be- 
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of ing personal to individuals or class specified in the statute do not 
e survive to the heirs or personal representative. 22 Comp. Dec. 524; 
os 3 Comp. Gen. 642. In the present matter, however, the statute 
ve provides relief and vests broad discretion in the President and under 
ld his authority in the Governor of the Panama Canal to grant the 
relief and fix the amount thereof subject to a maximum, apparently 
YY based on the financial condition of the former employee and his 
16 family. In such circumstances, post mortem awards as provided by 
> the regulations, swpra, need not be questioned by this office. This 
6 conclusion is supported by the Congressional committee reports and 
8. the Hearings on the bills which finally became the statute under 
d consideration. See, also, the case of Campbell, Administrator v. 
d United States, 80 Ct. Cls. 836. 
© The question in paragraph 9 appears sufficiently answered by the 
a foregoing and as to paragraph 10 it may be stated that in the ab- 
. sence of any express provision in the statute authorizing continuance 
, of the allowance after the death of the former employee, the relief 
payment should terminate on the date of his death, 
B As the cash relief allowance is not a retirement annuity, the uni- 
5 form retirement date act cited in the last sentence of paragraph 11, 






may be, but is not required to be applied. 







(A-94686) 


TAXES—FEDERAL, STATE, AND LOCAL—PRESCRIBING OF VENDORS’ 
NONINCLUSION CERTIFICATES—EFFECT ON PRIOR DECISION RE- 
GARDING REQUIREMENTS AS TO MANNER OF BIDDING, ETC. 







The statement “that State or local sales taxes are not included in the amount 
billed and that tax exemption certificates therefor have been received,” 
prescribed by General Accounting Office Circular Letter A-51607, A-49009, 
April 2, 1938, for incorporation in vendor's certificate form on reprints of 
Standard Form 1034, revised, was intended for use by the vendor only when 
applicable and was not intended, and is not to be considered, as modifying 
in any measure either the decision of January 31, 1938, 17 Comp. Gen. 615, 
holding there is no legal authority for undertaking to require a bidder to sell 

to the Government at prices exclusive of applicable taxes, whether Federal, 

State, or local, or the substitute tax provision suggested by that decision, 

a aherente tax provision now administratively suggested is not objec- 

tionable. 


Acting Comoran General Elliott to the Archivist, The National Archives,. 
June 17, 1938: 


Your letter of April 99, 1938, is-as follows: 


Reference is made to your decisions A-91844, dated January 31, 1938, to the 
Secretary of Agriculture and A-51607, A-49009, dated April 2, 1938, to the 
Heads of Departments, Independent Establishments, and others concerned. 

Pursuant to the former, The National Archives planned to include with future 
invitations for bids a supplementary notice to bidders, similar to the form pro- 
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posed by the Secretary of Agriculture, modified in accordance with your sug- 
gestions in that decision. This notice included the following paragraph which 
you suggested (17 Comp. Gen. 617) as a substitute for the first paragraph of 
the form then under consideration : 

“If submitted prices are exclusive of Federal, State, or local taxes on any 
item in this schedule subject to such tax or taxes, or are inclusive of such 
'taxes and the bidder agrees to deduction of the amount thereof from the con- 
‘tract price and acceptance of tax exemption certificates in lieu thereof, the 
bidder must show upon the face of his bid the amount of each such tax 80 
‘excluded or included as to each item. If the bid as submitted does not clearly 
show either that the taxes are excluded or that it consents to the deduction of a 
stated amount of taxes included, it will be presumed that the amount of all 
applicable taxes is included in the bid price, the bid will be evaluated accord- 
ingly, and, if the bid be accepted, no exemption certificate will be issued.” 

Upon receipt of the later decision, it appeared that the concluding sentence 
‘of the paragraph quoted above, in so far as it applies to state and local taxes, 
is in conflict with the evident intent of the requirement set forth in the note 
which appears on page two of the manuscript copy of the decision of April 2, 
1938. 

We cannot reconcile the position taken in the former decision that “there 
appears no legal authority to ‘require’ bidders to list items in their bids, by 
item number or otherwise, which are subject to Federal, State, or local tax, 
‘or to show the amount of tax thereon * * *” with the new provision that the 
successful bidder shall be required to certify “that State and local taxes are not 
included in the amount billed, and that tax exemption certificates therefor have 
been received.” Obviously, the vendor must receive the exemption certificates 
through the purchasing office, and unless the Purchasing Agent “requires” the 
submission of the necessary data with the bid, confusion and misunderstanding 
will be inevitable. We find, by informal inquiry, that other departments share 
“our uncertainty as to the proper interpretation of the two decisions. 

On the assumption that the later decision is controlling, The National Archives 
now proposes to issue with future invitations for bids the enclosed form en- 
titled “Notice to Bidders—Taxes.” 

The language used in this form is intended to avoid any suggestion of 
‘coercion of bidders with respect to the inclusion, or the exclusion, of Federal 
excise taxes, in accordance with the decision of January 31, 1938. However, it 
differs from the form then under consideration in that it anticipates the new 
language cf the vendor’s certificate, as provided by the decision of April 2, 1938, 
-and requires the bidder to indicate that State and local taxes, if applicable, are 
excluded. If it be proper to “require” the bidder to indicate the amounts of 
State and local taxes, may he not be required to present these data in a specified 
manner? Likewise, if he is given the option of including the Federal tax, 
without expectation of receiving a tax exemption certificate, or excluding such 
tax with the understanding that an exemption certificate will be furnished, is it 
necessary to offer the additional privilege of including the tax with the ex- 
pectation that an exemption certificate will be furnished and a corresponding 
amount will be deducted from the bid price? This office can see no advantage, 
“commensurate with the possible disadvantages, in using a form which provides 
an unnecessarily large number of choices. On the contrary there is a distinct 
advantage in using a form which reduces to a minimum the possibility of error 
in its preparation and evaluation. 

The National Archives is now preparing several invitations for bids and these 
will be issued with the enclosed form. It is requested that you give your 
approval to this procedure, or advise us wherein it is objectionable, with 
specific instructions as to how the requirements of your office may be met. 

It will be appreciated if your decision can be expedited so that, if necessary, 
an addendum to pending invitations for bids may be issued prior to their 
opening May 17, 1938. 

The “decision” (A-51607, A-49009, April 2, 1938, was, in fact, a circular letter 
to the heads of departments, independent establishments, and others concerned, 
relative to the “types of certifications by contractors and vendors in support of 
invoices or public vouchers for purchases and services other than personal; 
Standard Form 1034 revised (General Regulations No. 51, Supplement No. 7, 
June 8, 1937).” 
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In said letter it was stated that: 


By reason of the numerous and varied types of supplies and services, and 
the different statutory and contract requirements imposed on certain classes 
of expenditures, the general certificate now appearing on Standard Form 1034 
revised, Voucher for purchases and services other than personal, is insufficient 
to properly cover all transactions, and additional certifications must be re- 
quired of vendors and contractors to cover certain special classes of pur- 
chases, and the forms of certifications to cover such special classes are hereby 
prescribed as follows: 
and there followed certain numbered paragraphs prescribing cer- 
tificate forms which would be acceptable for use in connection with 
invoices and public vouchers covering purchases to which various 
statutory and contract provisions are applicable. The first of those 
numbered paragraphs was as follows: 

1. General certificate for procurements under general contracts or agree- 
ments (now appearing on Standard Form 1034 revised) when the nature of the 
contract or agreement does not require additional certificate(s) : 

“I certify that the above bill is correct and just; that payment therefor has 
not been received; and that except as otherwise noted all of the articles, mate- 
rials, and supplies furnished under Purchase Order No. ——, if unmanufac- 
tured articles, materials, and supplies, have been mined or produced in the 
United States, and if manufactured articles, materials, and supplies, they have 
been manufactured in the United States substantially all from articles, mate- 
rials, or supplies mined, produced, or manufactured, as the case may be, in the 
United States.” 

Nore—On future reprints of Standard Form 1034 Revised, the words “that 
State or local sales taxes are not included in the amount billed and that tax- 
exemption certificates therefor have been received” will be incorporated in 
the vendor's certificate. 

The statement embodied in the “Note,” supra, was not intended, 
and is not to be considered, as modifying or abrogating in any 
measure the decision of January 31, 1938, 17 Comp. Gen. 615, to the 
Secretary of Agriculture, cited in the first paragraph of your letter, 
in which it was pointed out that there is no legal authority for 
undertaking to require a bidder to sell to the Government at prices 
exclusive of applicable taxes, whether Federal, State, or local. The 
certificate “that State and local taxes are not included in the amount 
billed, and that tax exemption certificates therefor have beer re- 
ceived,” prescribed for incorporation in the vendor’s certificate form 
on reprints of Standard Form 1034, revised, was intended for use by 
the vendor only when applicable. That is to say, if the sales to the 
Government covered by invoices of public vouchers submitted actu- 
ally were or have been made exclusive of State or local taxes which 
are applicable to such sales generally but with respect to which there 
is an exemption on sales to the Federal Government, the certificate 
to that effect should be completed by the contractor, otherwise the 
statement to such effect included in the certificate would be for 


deletion by the contractor in submitting invoices or vouchers. 
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Accordingly, you are informed that the form provision set out as 


paragraph 3, page 1 of your submission is free from objection and d 
proper for use in invitations for bids, it being understood, of course, tl 
that with respect to State and local taxes the bid will be evaluated as d 
made except when the bidder consents to deduction of the stated tl 
amount of such taxes from the bid price. However, this office is not n 
required to object to the “Notice to Bidders—Taxes” inclosed with t 
your submission. < 
There is inclosed a copy of my decision A-93797, May 26, 1938, to tl 
the Secretary of the Interior, which appears to answer adequately a 
and fully the other points raised in your submission. t 
a 
n 
(A-95591) 7 
OATHS—TRAVELING EXPENSE VOUCHERS—ADMINISTERING OVER I 
TELEPHONE 
«c 
The jurat wording of the officer administering the oath required by the standard C 
form of Government travel expense reimbursement voucher being indica- 0 
tive of the personal appearance of the affiant before the administering t 
officer, and falsity of oath being a matter for criminal prosecution, the t 
administering of an oath over the telephone is unauthorized. 


ae — General Elliott to the Postmaster, Utica, New York, June 


Your letter of June 4, 1938, asks: 


Is it permissible to take an attest on Voucher Form 1012 over the telephone 
‘when the voice of the affiant is recognized? 

The certificate, or oath appearing on Standard Form No. 1012, 
revised, “Voucher For Per Diem and/or Reimbursement of Expenses 
Incident to Official Travel,” is as follows: 


I do solemnly swear (or affirm) that the above account and schedule 
annexed are just and true in all respects; that payment therefor has not 
‘been received; and that my statement of travel performed upon transporta- 
tion requests and/or by motor vehicle correctly reflects travel performed by 
me on official business. 


This certificate is required to be sworn to or affirmed before an 
officer authorized to administer oaths, postmasters and assistant post- 
masters being required, authorized, and empowered to administer 
oaths to such travel expense accounts by the act of August 24, 1912, 
87 Stat. 487. The form of the jurat of the officer administering the 
oath and taking the affidavit is as follows: 


Subscribed and sworn to (or affirmed) before me at__..----------------.. ‘ 
itthis day of...__. elisuietedy: soceteepteinaicty 
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‘The word before, in the sense in which it is used in this jurat, is 
defined in Webster’s New International Dictionary as meaning “in 
the presence or sight of; face to face with; facing.” Accepting this 
definition and aside from the inconsistent situation presented by 
the fact that where an oath is taken by telephone the affiant may 
not be at the place where the document is stated to have been sworn 
to, it appears essential that the affiant be in the presence or sight 
of, or face to face, with the postmaster or other certifying officer at 
the time the oath is administered and the jurat is executed, and that 
an undertaking to administer the oath and accept a certificate over 
the telephone would not be compliance with the law—considering 
also the fact that vouchers involve the payment out of the public 
moneys and any falsity therein is subject to criminal prosecution, 
which makes it imperative that there be personal appearance in 
making oath to the voucher. In this connection see the act of 
March 4, 1909, 35 Stat. 1094, which provides in pertinent part that— 

Whoever, being an officer authorized to administer oaths or to take and 
certify acknowledgments, shall knowingly make any false acknowledgment, 
certificate, or statement concerning the appearance before him or the taking 
of an oath or affirmation by any person with respect to any proposal, contract, 
bond, undertaking, or other matter, submitted to, made with, or taken on 
behalf of, the United States, and concerning which an oath or affirmation is 


required by law or regulation made in pursuance of law * * * shall be 
fined not more than $2,000, or imprisoned not more than two years, or both. 


It follows that the question presented must be answered in the 
negative. 


(A-94782) 


VETERANS’ ADMINISTRATION—ADJUSTED SERVICE CERTIFICATES— 
GOVERNMENT LOSS THROUGH FRAUDULENT HYPOTHECATION— 
SURETY’S LIABILITY FOR LOSS PRIOR AND SUBSEQUENT TO EXECU- 
TION AND APPROVAL OF INDEMNITY BOND 


Where the Veterans’ Administration, through the making of a loan on a vet- 
eran’s original adjusted-service certificate, was on notice at the time of 
the issuance of the duplicate certificate that the original was not lost as 
recited in the bond given to secure the Government against loss on the 
original but was actually in possession of one of its field offices, and the 
bond liability is neither required by statute or applicable regulations to 
be made retroactive nor so made by its express terms or necessary implica- 
tion, the surety is not liable for any loss sustained by the Government 
through the hypothecation of the original certificate by an impostor prior 
to the execution and approval of the bond, but its liability for losses sub- 
sequent thereto is not removed because the Government is precluded by 
statute from recovering the loss through the establishing of a lien against 
the adjusted-service certificate of the veteran-principal, or because ad- 
justed-service payments are subsequently made the veteran-principal in 
eases where there exists no negligence or surrounding circumstances justi- 
fying the withholding of such payment until recovery of the loss from the 
surety or otherwise. 
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Acting Comptroller General Elliott to the Administrator of Veterans’ Affairs, 
June 20, 1938: 


Your letter of May 6, 1938, is as follows: 


Adjusted Service Certificate No. 382,857 in the amount of $511.00, effective 
January 1, 1925, was issued to Frank Browning, A-1,352,577, and forwarded to 
him at Fort Sam Houston, Texas. On August 10, 1931, a communication, 
written in behalf of the veteran, was addressed to this Administration stating 
that the veteran had lost his certificate. The veteran in compliance with the 
request of this Administration executed an affidavit to this effect on September 
5, 1931, and he subsequently submitted a bond of indemnity dated November 
3, 1931, naming the United States Fidelity and Guaranty Company as surety. 
Duplicate certificate No. 3,786,187 was issued and forwarded to the veteran on 
November 19, 1931. 

The duplicate certificate was hypothecated by the veteran with the office of 
this Administration at Oklahoma City, Oklahoma, for a loan of $255.50 granted 
November 25, 1931. On June 30, 1936, four applications (forms 1701) were 
executed and submitted to the office at Oklahoma City, Oklahoma. As the appli- 
cations all gave the same address, namely, Oklahoma State Penitentiary, Mc- 
Alester, Oklahoma, but varied in the name of the veteran, they were submitted 
to the central office of this Administration for examination of the finger- 
prints, In reviewing the veteran’s records, it was discovered that a loan of 
$255.50 had been granted on the security of the original certificate on April 
15, 1931, by the Veterans Administration, Dallas, Texas, and that certification 
for final settlement of the original certificate had been made by that office under 
Administrative No. 46,069, dated June 15, 1936. The Veterans Administration, 
Dallas, Texas, was requested by telegram dated August 13, 1936, to communi- 
cate with the Treasury Department and place a caveat against the bonds and a 
stop payment against the check. That office was advised, however, that request 
for the stoppage was received too late to be effective, the bonds already hav- 
ing been passed for payment by the Treasury Department. 

While the fingerprints on the applications (forms 1701) submitted to the 
office at Oklahoma City, Oklahoma, were found to be identical with these of the 
veteran on his application for adjusted compensation (WWC form No. 1), 
the fingerprints on the application (form 1701) submitted for final settlement 
of the original certificate were not identical with those of the veteran, and the 
case was, therefore, referred to the Secret Service Division of the Treasury 
Department. Investigation disclosed that the loan and final settlement on 
the original certificate were obtained by one Ray J. McInturf. The circum- 
stances surrounding the means whereby the original certificate came into the 


possession of the impostor are set forth in the report dated November 5, 1937,, 


by secret service agent in charge, John E. Osborn, regarding his contact with 
the veteran. 

“Went to Oklahoma State Penitentiary ahd talked with this inmate-payee, 
No. 30785, whose term will expire on or about 6/22/38, and found him “at sea” 
as to remembrance of dates and details, but he had one military paper that 
indicated that he had reenlisted in the Army 8/22/23, which he said was for 
3 years, thus would have been discharged in 1926, and he said that such was 
served at Fort Sam Houston, San Antonio, and Fort McIntosh, Laredo, Texas; 
that in the former location, with Battery B, 4th Field Artillery, he became 
acquainted with “Mac,” whom he now recalled had surname of MclInturf, a 
member of the same company; that both had become AWOL together and 
went to the home of “Mac” in Fort Worth, Tex., which he believed was a 
“square top house” of about 4 rooms, painted white, kitchen in SB. corner; 
that there he had met “Mac’s” sister of about 21-22, 5-5, 140, light hair, and 
a man of some 35 years of age who was either “Mac’s” brother or brother-in- 
law; * * * that they were about the sister’s home for about one week; 
that one evening when “Mac” suggested they “go out for a good time,” he 
turned his ASC over to the sister, who placed it “in some high place” in the 
kitchen; that the following morning, when some 200 yards from the house, om 
he and Mac leaving, he noted that he did not have the ASC and returning to 
the house the sister looked for it and reported it could not be found; that “Mac” 
then said that if found it would be restored to him; that he “had a suspicion” 
that the sister had purposely failed to find the ASC but such was only # guess; 
that he returned to Hugo, Okla., upon his discharge, while “Mac” was yet in 
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service; that “Mac” was about 20-22, 5-8, 140, with dark brown hair; that a 
“month or so ago” a letter was received at the prison for him from “Mac,” 
and being unable to read, from poor eyesight, Deputy Warden R. A. West had 
read it to him, and in the letter “Mac” had confessed to “taking and cashing” 
the ASC, and had asked him to “make it easy on me.” Contacted West who 
said that the letter was not filed and had undoubtedly been destroyed. The payee 
said that he had only completed 3 grades of school, and desires the ASC pay- 
ment be sent to him at the prison, as he is due the same in full—having had 
no connection whatsoever with “Mac” in the crime against it.” 

The impostor was apprehended by the Secret Service and was indicted on 
November 4, 1937. The Secret Service report dated November 12, 1937, states: 

“* * * On November 5, 1937, when arraigned before the Federal judge for 
the Northern Judicial District of Texas, at Fort Worth, Texas, McInturf was 
sentenced by Judge T. Whitfield Davidson to serve three years in the U. 8. 
Penitentiary at Leavenworth, Kansas, on the first count, and in addition was 
sentenced to three years on each of the remaining five counts, suspended, to 
run concurrently.” 

The impostor Ray J. McInturf was identified as a veteran who was in receipt 
of a pension of $6.00 per month. Payments to the impostor have been sus- 
pended and the amounts withheld are being credited to his indebtedness. 

Demand was made on the United States Fidelity and Guaranty Company, 
surety on the bond of indemnity, for reimbursement to the United States for 
the loss sustained on the original certificate. The surety has denied liability 
principally on the ground that the loan on the original certificate causing part 
of the loss was negotiated prior to the execution of the bond of indemnity and 
the issuance of the duplicate certificate. In connection with the claim that 
the bonds do not cover these losses, your attention is invited to the opinion 
of the Supreme Court of the United States in the case of the United States of 
America vs. Stanley J. Patryas, Number 445, October Term, 1937, rendered 
February 28, 19388. 


The position taken by the surety - illustrated by the following portion of its 
communication dated January 13, 8 : 

“* * * We not only felt that thle sort of claim was not intended to be 
covered but we are satisfied that in this instance the bond is not liable since 
the loss on the original certificate antedated our bond and the issuance of the 
duplicate certificate. 

“One of the questions of general importance which we considered with you 
had to do with the attitude of the Veterans’ Administration as regards the 
status of the veteran’s liability when evidence is totally lacking that he was 
guilty of any fraud or connivance in connection with the procurement of the 
loan on the original certificate when it later developed that such loan was 
obtained by an impostor. 

“From a recent opinion of the Comptroller General I noted the following 
observations and conclusion from the peculiar facts of the case under con- 
sideration : 

“*The veteran furnished a bond of indemnity to protect the United States 
from any loss arising out of the issuance of the original certificate and he as 
principal on the bond is primarily or ultimately liable for any loss incurred. 
Since it appears that the fraudulent loan was made possible by the veteran’s 
failure to properly return the original certificate to your administration and 
his subsequent carelessness which resulted in its loss, the matter may be 
adjusted by charging the amount of the loan against the veteran’s adjusted- 
service certificate, the amount in question appearing as a lien against the 
adjusted-service certificate within the meaning of section 7 of the Adjusted 
Compensation Payment Act, 1936, 49 Stat. 1101. 

“ ‘Accordingly, on the basis of the present record you are advised that recla- 
mation proceedings on the involved check will not be directed by this office.’ 

“What, I may ask, would be the position of the Veterans’ Administration 
if in the case under consideration the veteran had not been chargeable with 
negligence? Would it be the opinion of the Comptroller General and the posi- 
tion of the Veterans’ Administration that the principal was not liable under 
the bond to reimburse the Government for the loan made an impostor? If this 
should be the conclusion reached by you could there be any justification for 
looking to the surety on the indemnity bond on any theory or principle of 
suretyship that would relieve the party primarily liable under the bond?” 
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Your advice is, therefore, requested as to whether the surety may be called 
upon to reimburse the Government for the loss sustained in this case where a 
part of the loss is due to a loan negotiated prior to the execution of the bond 
of indemnity. In the event that the surety may be held liable only for that 
amount of the loss sustained subsequent to the execution of the bond, namely, 
the final settlement on the original certificate, it is requested that you advise 
this Administration whether the principle of suretyship as expounded by the 
United States Fidelity and Guaranty Company, namely, that the surety may 
not be held liable if the principal on the bond is relieved, is to be adhered 
to by this Administration and whether, therefore, the unpaid balance on the 
duplicate certificate of the veteran, who is the principal on the bond of in- 
demnity, is to be applied in liquidation of the indebtedness incurred on the 
original certificate. Should your answer to this last question be in the nega- 
tive, it is requested that you advise whether the amount of the loan and settle- 
ment on the original certificate may be removed as a charge from the veteran’s 
account and certification made in favor of the veteran for the balance due on 
the duplicate certificate. It will be appreciated if you will also state whether 
your decision in this case may be applied to other cases involving similar facts 
and circumstances. 


In his affidavit submitted as evidence of loss, etc., of his adjusted- 
service certificate the veteran made statements as follows respecting 
the loss of his certificate: 


Certificate was lost in Fort Worth, Texas, about 1 year after receiving same, 
Have no knowledge of how it was lost. 

Looked for certificate about 12 months after it was issued and have tried for 
last several years to locate same. 


In Secret Service report of August 26, 1937, the agent stated in 
pertinent part as follows: 


I then questioned William McInturf, brother of the forger, who owns the 
property at 1305 7th Ave., and he informed me that for the past 16 years he has 
been a car inspector for the Rock Island Railroad; that he has never been in 
trouble in his entire life. He further stated that his brother, Ray, and Frank 
Browning deserted the Army together sometime during 1926; that they both 
came to his home, and stayed about a week; that he, William, finally talked 
them out of running away, and had them give themselves up; that he took them 
both to the Army recruiting officer at Dallas, Texas, whereupon they were both 
returned to their army base at Laredo, Texas. He further told me that when 
Browning left, he left his adjusted-service certificate at his, William McInturf’s, 
home ; that in 1981 his brother, Ray, came to his home obtaining these papers in 
question, and that he warned his brother not to attempt to negotiate them. 

From the statement contained in that part of the Secret Service 
report of November 5, 1937, quoted in your letter, namely, “he [the 
veteran] ‘had a suspicion’ that the sister had purposely failed to 
find the ASC but such was only a guess” and from the statement made 
by the veteran’s brother as indicated in that part of the Secret Service 
report of August 26, 1937, above-quoted, to wit, “that when Brown- 
ing left, he left his adjusted-service certificate at his, William Mc- 
Inturf’s, home”, it appears quite clear that the veteran did not make 
proper disclosure as to the loss of his certificate when he submitted 
his affidavit as evidence of the loss of his certificate, as may be seen 
from the statements quoted from his affidavit, supra. In view of the 
reported facts and circumstances, particularly in that the veteran has 
failed to account satisfactorily for the loss of his adjusted-service 
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certificate, there appears no justification for authorizing the removal 
of the charge against his adjusted-service certificate unless and until 
there has been recovered through reclamation proceedings or other- 
wise the amount of the Government’s loss. 

The authority for issuing duplicate adjusted-service certificates is 
contained in section 705 of the World War Adjusted Compensation 
Act, as amended, 45 Stat. 1561, which provides as follows: 


Whenever it appears to the director, by evidence clear and satisfactory to him, 
that any adjusted-service certificate has, without bad faith upon the part of 
the person entitled to payment thereon, been lost or destroyed, and such adjusted- 
service certificate is identified by number and description, he shall, under such. 
regulations and with such restrictions as to time and retention for security 
or otherwise as he may prescribe, issue a duplicate thereof of like value in all 
respects to the original certificate and so marked as to show the original num- 
ber of the certificate lost or destroyed and the date thereof. The lawful holder 
of such certificate who makes application for a duplicate shall file in the United 
States Veterans’ Bureau a bond in a penal sum of the face value of such lost 
or destroyed certificate, with two good and sufficient sureties, residents of the 
United States, to be approved by the director, with condition to indemnify and 
save harmless the United States from any claim upon such lost or destroyed 
certificate ; except that a duplicate certificate shall be issued without the require- 
ment of a bond when it is shown to the satisfaction of the director that the 
original certificate, (1) before delivery to the veteran, has been lost, destroyed, 
wholly or in part, or so defaced as to impair its value, and (2) after delivery 
to the veteran, has, without bad faith upon the part of the person entitled to. 
payment thereon, been partially destroyed or defaced so as to impair its value, 
is capable of identification, and is surrendered by such person to the Veterans” 
Bureau. 


In pursuance of the statute, swpra, there were issued by your Ad- 
ministration the following regulations relative to the issuance of du- 
plicate adjusted-service certificates with bond, incorporated as sectiom 
R-8703, Regulations and Procedure, Veterans’ Administration : 


Issuance of duplicate adjusted-service certificate with bond.—An indemnity 
bond will be required as a prerequisite to the issuance of a duplicate adjusted- 
service certificate in all cases where the certificate was lost after receipt by the- 
veteran, or after receipt by the veteran was defaced or mutilated and cannot be 
identified to the satisfaction of the Administrator; provided the loss, deface- 
ment, or mutilation was without bad faith on the part of the veteran or the 
person entitled to payment thereon. The bond must be in the manner and form 
prescribed by the Veterans’ Administration and for an amount equal to the face 
value of the certificate, with surety or sureties residents of the United States 
and satisfactory to the Administrator, with condition to indemnify and save 
harmless the United States from any claim on account of such certificate. If 
the certificate was defaced or mutilated the veteran or person entitled to pay 
ment thereon will be required to surrender to the Veterans’ Administration the 
certificate or so much thereof as may remain (June 5, 1930). 


The bond of indemnity furnished in this case to secure the issuance 
of the duplicate certificate, after stating the names of the parties and 
the extent of the obligation, stipulates the following recitals and 
conditions: 
Whereas, an adjusted-service certificate, number 382857, further identified by- 
number A-1,352,577, dated 1-1, 1925, was issued, pursuant to the World War 
Adjusted Compensation Act, to Frank Browning, a veteran of the World War; 


Whereas, evidence of the loss, theft, defacing, mutilation, or destruction of 
said certificate, together with request for a duplicate of said certificate hy the 
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lawful holder, has been submitted to the Director, United States Veterans’ 
Bureau; and 


Whereas, the Director of the United States Veterans’ Bureau, by virtue of 
the World War Adjusted Compensation Act, as amended, requires the party 
thus situated to give a bond of indemnity with satisfactory surety to the United 
States before the relief desired will be granted, and the Director of the United 
States Veterans’ Bureau having accepted the evidence submitted by the appli- 
eant as sufficient to warrant issuance of a duplicate of said certificate upon 
said applicant giving a proper bond of indemnity ; 

Now, therefore, the condition of this obligation is such, that if the above- 
bounden obligors, their heirs, executors, administrators, successors, or assigns, 
or any of them, shall pay or cause to be paid to the United States any and all 
sums whatever which the United States may be called upon to pay, including 
interest and costs, on account of the establishment of any valid adverse claim 
to the proceeds of the above described adjusted-service certificate or any part 
thereof, and shall well and truly indemnify and save harmless the United 
States from any elaim on account of said adjusted-service certificate and from 
all damage, loss, costs, charges, and expenses which the United States may 
sustain, incur, or be liable for in consequence of any such claim or of the grant- 
ing of relief on account of said adjusted-service certificate, with interest from 
the date of such payment, and any and all costs and expenses incurred in con- 
nection therewith, then this obligation to be void; otherwise to be and remain 
in full force and effect. 

While there appears no legal obstacle to prevent parties from enter- 
ing into contracts of insurance or of bonds of indemnity to protect 
against a loss that may have already occurred such contracts are 
understood as affording protection against risks which are unknown 
to the parties at the time. Here, however, the Veterans’ Adminis- 
tration was on notice that a loan of $255.50 had been granted upon 
the security of the original certificate at the time the indemnity bond 
was submitted to secure the issuance of the duplicate certificate—thus 
placing the Veterans’ Administration in a position of having actual 
notice that the original certificate was not lost as recited in the bond, 
but was actually in the possession of one of its field offices. 

It is well settled that a bond is not retroactive unless the contract 
so stipulates. A careful reading of the statute, swpra, as well as 
the applicable regulations above-quoted, which prescribes the condi- 
tions under which a bond of indemnity is required to secure the is- 
suance of a duplicate adjusted-service certificate fails to disclose any 
intent or purport that such a bond is to cover losses which may al- 
ready have oceurred. The bond executed in this case does not, ex- 
pressly or by necessary implication, provide for indemnity for losses 
already incurred at the time of the execution and acceptance of the 
bond. That is to say, the bond here is not expressly made retroactive ; 
neither by necessary implication are its provisions retroactively effec- 
tive. In such circumstances there appears no legal basis for holding 
that there is liability upon the surety company in this case for that 
part of the loss sustained by the Government upon the original cer- 
tifieate which occurred prior to the execution and approval of the 


‘bond, Cf. 17:Comp. Gen. 510. 
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With respect to the principle of suretyship expounded by the surety 
company, it may be said that the release of payment under’ the 
Adjusted Compensation Payment Act, 1936, 49 Stat. 1099, to a veteran 
who may be a principal upon an indemnity bond of the class here 
involved and who is not held responsible for the Government’s loss 
upon the original certificate, in nowise releases him from liability 
upon the bond.. Neither is the surety company relieved from liability 
by any such payment to the veteran-principal, The veteran-principal 
is at all times liable upon the bond, but where no valid lien may be 
established against his adjusted-service certificate for the Govern- 
ment’s loss the Government is precluded from recovering the loss 
from the adjusted-service certificate of the veteran-principal by rea- 
son of the provisions of section 7 of the Adjusted Compensation 
Payment Act, 1936, 49 Stat. 1101, as follows: 


Notwithstanding the provisions of Public Law Numbered 262, Seventy-fourth 
Congress, approved August 12, 1935, no: deductions on account of any indebted- 
ness of the veteran to the United States, except on account of any lien against 
the adjusted-service certificate authorized by law, shall be made from the 
adjusted-service credit or from any amounts due under the World War Adjusted 
Compensation Act, as amended, or this act. 


The statute referred to in the law just quoted, is, in pertinent 
part, as follows: 


Sxo. 3. Payments of benefits due or to become due shall not be assignable, 
and such payments made to, or on account of, a beneficiary under any of the 
laws relating to veterans shall be exempt from taxation, shall be exempt from 
the claims of creditors, and shall not be liable to attachment, levy, or seizure 
by or under any legal or equitable process whatever, either before or after 
receipt by the beneficiary. Such provisions shall not attach to claims of the 
United States arising under such laws nor shall the exemption herein contained 
as to taxation extend to any property purchased in part or wholly out of such 
payments. * * * 


See, also, section 308 (a) of the World War Adjusted Compensation 
Act, 44 Stat. 827, reading as follows: 


Sec. 3 (a) Section 308 of such act is amended, to take effect as of May 19, 
1924, to read as follows: 

“Spec. 308. No sum payable under this act to a veteran or his dependents, or 
to his estate, or to any beneficiary named under title V, no adjusted-service 
certificate, and no proceeds of. any loan made on such certificate shall be sub- 
ject to attachment, levy, or seizure under any legal or equitable process, or to 
National or State taxation, and no deductions on account of any indebtedness of 
the veteran to the United States shall be made from the adjusted-service 
credit or from any amounts due under this act.” 


With respect to the doctrine of subrogation in cases of this class 
it was held in 15 Comp. Gen. 966, as follows, quoting from the 
syllabus: 


A surety on a veteran’s bond executed as a basis for issuance of a duplicate 
adjusted-service certificate has no remedy by way of subrogation or otherwise 
under the Adjusted Compensation Payment Act of 1936, 49 Stat. 1099, to recover 
the amount paid to indemnify the United States for loss sustained by reason 
of loans fraudulently obtained by the veteran in connection with said duplicate 
certificate. 


81276™—38——71 
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See, also, to the same effect, 7 Comp. Gen. 136; id. 335; 12 id. 491. 
Compare, also, 7 éd. 305; 17 id. 77. 

In view of the foregoing every effort should be made to obtain 
from the surety company reimbursement for the Government’s loss 
upon the original certificate incurred subsequent to the execution and 
approval of the bond. If indemnification is not made forthwith the 
matter should be referred to this office for proceeding under the pro- 
visions of section 236, Revised Statutes, as amended by section 305 of 
the Budget and Accounting Act of June 10, 1921, 42 Stat. 42. 

The holding herein respecting the matter of liability under in- 
demnity bonds given to secure the issuance of duplicate adjusted- 
service certificates is for applying to other cases involving similar facts 
and circumstances. 

The questions presented are answered accordingly. 


(A-95200) 


DISTRICT OF COLUMBIA—ANNUAL SUBSTITUTE TEACHERS—TEACH- 
ERS’ RETIREMENT ACT AND DISTRICT OF COLUMBIA UNEMPLOY- 
MENT COMPENSATION ACT STATUS 


Annual substitute teachers appointed under section 15 of the act of June 4, 
1924, 43 Stat. 374, for District of Columbia public school service, are not 
entitled to the retirement privileges of the Teachers’ Retirement Act of 
June 11, 1926, 44 Stat. 727, nor are they within the term “employment” as 
defined in section 1 (b) of the District of Columbia Unemployment Com- 
pensation Act of August 28, 1935, 49 Stat. 946. 


Acting Comptroller General Elliott to the President, Board of Commissioners, 
District of Columbia, June 21, 1938: 


Your letter of May 24, 1938, is as follows: 


The Commissioners of the District of Columbia are in receipt of a letter from 
the superintendent of schools inviting attention to section 15 of the act of June 
4, 1924 (43 Stat. 374), and making inquiry as to whether or not annual 
substitute teachers appointed pursuant to this section should be considered as 
coming within the provisions of the Teachers’ Retirement Act of June 11, 1926 
(44 Stat. 727). 

Section 15 of the act of June 4, 1924, provides: 

“That the Board of Education, on recommendation of the superintendent of 
schools, is hereby authorized to appoint annual substitute teachers, who shall 
qualify for said positions by meeting such eligibility requirements as the said 
Board may prescribe and who shall be assigned to the lowest class to which 
eligible for the type of work to be performed, but who shall not be entitled 
to the longevity allowance of said class: Provided, That the said Board shall 
prescribe the amount to be deducted from the salary of any absent teacher for 
whom an annual substitute may perform service, and the amount so deducted 
shall revert to the Treasury of the United States in the same proportion as 
appropriations are made during the fiscal year for such absence and substitute 
service: Provided further, That the above authorization for the appointment of 
annual substitute teachers shall not be construed to prevent the Board of Edu- 
cation from the employment of other substitute teachers under regulations to 
be prescribed by the said Board.” 
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Section 13 of the act of June 11, 1926, defines the term “teacher” as including 
all teachers permanently employed by the Board of Education in the public 
day schools of the District of Columbia, and including other educational em- 
ployees whose salaries are established in the act of June 20, 1906, and acts 
amendatory thereof. 

Provision was made for the employment of 24 annual substitutes in the 1926 
District of Columbia appropriation act, approved March 8, 1925 (43 Stat. 1230), 
who are receiving the minimum of the grade provided for in the act of June 4, 
1924. Their salary was not established by the act of June 20, 1906, and they 
are not considered permanent teachers in that they are reappointed annually by 
the Board of Education on the recommendation of the superintendent of schools, 
and do not receive longevity increases provided for in the act. 

In the past these annual substitutes have been considered more or less as 
temporary teachers, and while they were given a physical examination, little 
attention was paid to the age of the annual substitute on the theory that 
they were’ not entitled to the benefits of the teachers’ retirement law. 

In view of the foregoing the Commissioners would appreciate early advice 
from you as to whether in your opinion the 24 annual substitute teachers are 
entitled to the benefits of the Teachers’ Retirement Act of June 11, 1926. If 
your decision be in the negative, please advise whether these teachers may 
be considered as coming within the exceptions mentioned in section 1 (b) of 
the District of Columbia Unemployment Compensation Act of August 28, 1935 
(49 Stat. 946), which provides: 

“The term ‘employment’ means any service, of whatever nature, including 
employment in interstate commerce, performed after December 31, 1935, within 
the United States, by any individual under any contract of hire, oral or written, 
express or implied, so long as the greater part, as determined by the Board 
under regulations prescribed by it, of the service performed under such contract 
is performed within the District, except— 


* * * * * * * 


“(6) service performed in the employ of, the District as a school officer or 
teacher, or as a member of the police or fire department, or by an individual 
who is subject to the act entitled ‘An act for the retirement of employees in 
the ers civil service, and for other purposes’ approved May 22, 1920, 
as amended.” 


There is nothing in section 15 of the act of June 4, 1924, 43 Stat. 
374, or in the legislative history of the act which indicates spe- 


cifically whether the term “annual” as applied to substitute teachers 
was intended to refer only to the basis for paying compensation or 
to the tenure of employment. However, the Board of Education has, 
for a period of about 14 years, applied the act as limiting the period 
for which annual substitute teachers could be appointed to 1 year, 
and as requiring reappointments if their services are to be utilized 
for succeeding school years, and the language of the act clearly is 
susceptible of that interpretation. Accordingly, I have to advise 
that annual substitute teachers may not be regarded as “teachers 
permanently employed by the Board of Education in the public day 
schools of the District” within the meaning of section 13 of the 
Teachers’ Retirement Act, and accordingly are not entitled to re- 
tirement privileges. 

As the services of annual substitute teachers are “performed in 
the employ of the District as * * * teacher” they are within 
the exception to section 1 (b) (6) of the District of Columbia Un- 
employment Compensation Act quoted in your letter. 
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(A-88445) 


ADVERTISING—B I D S—EVALUATION—FREIGHT EQUALIZATION 
OFFERS—PRIOR FISCAL YEAR APPROPRIATION AVAILABILITY 
UNDER SUBSTITUTED AWARD 


Where two freight equalization offers were made by the same bidder, one of 
which is responsive to the invitation for bids and the other not for the 
reason that the invitation specifically stated such an additional offer 
would not be considered, only the responsive offer may be considered, and, 
as the land-grant savings under the responsive offer is such that the bid 
is not low, performance may not be required under the award made on the 
basis of an interpretation most favorable to the Government of the bidder’s 
unresponsive offer, but the appropriation already encumbered by the prior 
award may be considered available for payment of un award now made 
to the otherwise low bidder even though subsequent to the close of the 
fiscal year involved, if it is administratively found that the offer of that 
bidder is still open for acceptance and such award is in the public interest. 
A-75336, July 3, 1936, regarding the responsiveness and interpretation of 
the freight equalization offer there involved, distinguished. 


Acting Comptroller General Elliott to the Secretary of Agriculture, June 23, 
1938: 


Your letter of August 18, 1937, is as follows: 


Reference is made to contract filed in your oflice under No. Als-ECW-2090 
(USDA 10,727), awarded to the Bethlehem Steel Company, and to contractor's 
letter dated July 24, 1937, attached, wherein it is alleged that the Department 
failed to properly interpret its offer to equalize transportation charges, and, 
therefore, refuses to accept the award. 

For your consideration in making the determination as to whether the award 
as made is in accordance with the terms of the bidder's offer, there are also 
transmitted herewith all other bids received in response to the Department’s 
invitation as well as an abstract thereof. 

To guard against misunderstandings arising from the interpretation of 
ambiguous offers with respect to equalization, the Department in recent months 
included in its invitations for bids on steel products the following clauses 
intended to definitely establish the bidder’s intent to equalize: 

1. On the basis of lowest applicable net Government freight rate. 

2. On the lowest applicable land grant rate. 

3. On the basis of the greatest savings. 

“Unnecessary riders which merely duplicate conditions stated in the schedules, 
or duplicated data entered on standard form 33 revised, serve no useful pur- 
pose, are confusing, and are not desired. Bidders are cautioned not to attach 
such riders. 

“If the bidder desires to offer an additional allowance to equalize the lowest 
applicable net Government freight rate or Government land grant freight rates, 
or equalize the savings or deductions obtained by the use of Government land 
grant freight rates, the following three clauses only will be considered, and 
bidder must specify by inserting ‘yes’ or ‘no’ in the space provided, if any 
one of the three clauses is agreeable. 

1. “We will make an additional allowance to equalize the lowest applicable 
a Government freight rate from the shipping point of any bidder. Yes 
No . 

2. “We will make an additional allowance to equalize the lowest applicable 
Government land grant freight rate from the shipping point of any bidder. 
Yes 

3. “We will make an additional allowance to equalize the maximum, or great- 
est saving or deduction obtained by the use of Government land grant freight 
rates from the shipping point of any bidder. Yes ————-. No 

In the bid under discussion the Bethlehem Steel Company made a negative 
showing under methods 1 and 2 above, but made affirmative acceptance under 
method No. 3 (land grant savings), but in disregard to the cautionary para- 
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graph relating to unnecessary riders also inserted an additional offer reading as 
follows: 

“If shipped on Government bill of lading and title to material is accepted at 
Johnstown, Pa., we will allow commercial (published) freight rate of 95¢ per 
100 pounds. 

“If the application of land grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost. 

“Authority for recognition of our proposal to equalize Government land grant 
rates is given in ruling No. A-61651, July 19, 1935, by Comptroller General 
J. R. McCarl.” 

The bidder’s responses to the three methods of equalization contained in the 
invitation are clear, and the additional offer served only to confuse the procure- 
ment officer, who thereupon followed the principle laid down in your decision 
A-81760 of December 10, 1936, wherein it was held that where a bidder's offer 
is ambiguous or susceptible of more than one interpretation, the interpretation 
most favorable to the Government must be taken as intended. 

Moreover the phraseology employed by the Bethlehem Steel Co. is a 
verbatim duplicate of that considered in your decision A-75336 of July 3, 1936, 
except for the omission of the adjective “freight” used to define the noun “cost” 
in two places. In the latter decision the explanation of the Inland Steel 
Co. that “* * * it was clearly our intention to equalize land grant freight 
rates as you desire,” was accepted as the true meaning of the offer. On the 
basis of these ample precedents the Department computed equalization on land 
grant rates as distinguished from land grant savings in the following manner: 


Land grant rate from Johnstown, Pa., to Ardmore, Oklahoma. 0. 81550 per CWT 
Land grant rate from Kansas City, Mo., to Ardmore, Okla- 


Difference 
64,830 lbs. (shipping weight) X 0.33660 equals $218.22. 


It having thus been determined that the Bethlehem Steel Co. was the 
low bidder, award was made on June 30, 1937, and pursuant thereto formal 
purchase order accompanied by government bill of lading was dispatched to 
the contractor, which were returned with his letter of July 24, 19387. 

In order not to delay the procurement of this material the Department in 
its reply of July 27, 1937, informed the contractor that it was without authority 
to amend the contract, but suggested performance and rendition of the voucher, 
with the alleged correct deduction, for settlement by the General Accounting 
Office. However, the suggested procedure was not satisfactory to the contractor, 
who again returned the purchase order with the advice that he cannot accept 
the award. 

Analysis of the Bethlehem Steel Co.’s bid from the standpoint of equal- 
ization on land grant savings discloses that the equalization computed, as below, 
would amount to only $43.16, which would not make this firm the low bidder. 


Rate from Fairfield, Ala. (shipping point of bidder enjoying greatest land 
grant savings) : 
0.72000 Commercial rate. 
. 51893 Government net rate. 


. 20107 Savings. 
Rate from Johnstown, Pa. (shipping point of Bethlehem Steel Co.) : 
0. 95000 Commercial rate. 
. 81550 Government net rate. 


. 13450 Savings. 
0. 20107 
. 13450 


. 06657 equalization per CWT 
0.06657 X 64,830 (weight of shipment) =$43.16 total equalization. 
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It is requested, therefore, that the facts presented herein be considered, and 
with the return of the file the Department be advised : 

A. Whether it shall require performance on the part of the contractor on 
the basis that award as made is a proper interpretation of the bidder’s offer. 

B. In the event of a negative finding under A, above, is the appropriation 
21-4671001 (Emergency Conservation Works, transferred to War, act Feb. 9, 
1987) 1937, already encumbered with the award, available for payment of an 
award to the otherwise low bidder. 

It was clearly set forth in the invitation of May 24, 1937, as quoted 
in your letter, that the only offers to equalize freight rates which 
would be considered were those which conformed to one or more of 
the three freight equalization clauses therein specifically set forth. The 
Bethlehem Steel Co. definitely stated in its bid under this invitation 
that it would “make an additional allowance to equalize the maximum, 
or greatest saving or deduction obtained by the use of Government 
land-grant freight rates from the shipping point of any bidder,” in 
accordance with the third of the equalization alternatives. In disre- 
gard of the cautionary paragraph against unnecessary riders, how- 
ever, the company also inserted an additional offer which provided 
in pertinent part that: 


If the application of land grant rates from the shipping point of any other 
bidder results in a lower delivered cost to the Government than the application 
of land grant rates from our shipping mill, we will allow any additional amount 
necessary to equalize such lower delivered cost. 


This rider inserted in the bid must be disregarded for the reason 
that the invitation specifically stated that such an additional offer 
would not be considered. Where two offers are made by the same 
bidder under circumstances such as those here present, one of which 
is responsive to the invitation and another which is not, only the re- 
sponsive offer may be considered. For present purposes, therefore, it 
is as though the alternative proposal of the Bethlehem Steel Co, 
respecting freight equalization had never been made. 

It is stated in your letter that the additional offer served to confuse 
the procurement officer, who thereupon followed the principle set 
forth in A-81760 of December 10, 1936, that where a bidder’s offer is 
susceptible of more than one interpretation, the interpretation most 
favorable to the Government should be followed. Since in the pres- 
ent case, however, the additional offer, by the very terms of the invi- 
tation, was not for consideration, only the responsive offer remained, 
and, therefore, ambiguity was automatically removed and need for 
application of the above rule eliminated. 

It is further stated in your letter that the phraseology employed 
by the Bethlehem Steel Co.’s additional offer was like that consid- 
ered in A-75336 of July 3, 1936, “except for the omission of the 
adjective ‘freight’ used to define the noun ‘cost’ in two places,” and 
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that since a subsequent explanation by the bidder there involved, the 
Inland Steel Co., that its intention was to equalize freight rates on 
the basis set forth in the invitation was accepted as a proper inter- 
pretation of the offer, a similar interpretation should be placed upon 
the offer in the present case. 

In that case the Inland Steel Co., among others, submitted a bid 
in response to an invitation which contained the following provision 
relative to offers of freight equalization : 


If bidder desires to offer an additional allowance to equalize Government land 
grant freight rates, the following clause only will be considered and bidder 
must signify in the space provided by “Yes” or “No,” whether such clause is 
agreeable. 

We will make an additional allowance to equalize the lowest, net applicable 
land grant freight rate from the shipping point of any bidder. Yes 
N 


The Inland Steel Co. deleted this equalization clause—the only 
acceptable one—and inserted in lieu thereof the following: 


If the application of land grant rates from the shipping point of any other 
bidder results in a lower delivered freight cost to the Government than the 
application of land grant rates from our shipping mill, we will allow any 
additional amount necessary to equalize such lower delivered freight cost. 


By A-75386 of June 1, 1936, the Secretary of Agriculture was in- 
formed that bids of this and similar nature were not responsive to 
the invitation and that no objection would be raised if they were 
not considered in making the award. Subsequently, the Inland Steel 
Co. explained that “It was clearly our intention to equalize land-grant 
freight rates as you desire,” and, accordingly, the Secretary of Agri- 
culture was informed by A-75336 of July 3, 1936, that: 

* * * Upon the explanation now offered and the commitment that the 
meaning of the substitute clause was bona fide intended to be what its plain 
language denotes, the bid of the Inland Steel Co. may be considered as 
responsive to the specifications. 

While it is true as stated in your letter that the additional equali- 
zation provision inserted by the Bethlehem Steel Co. is like the pro- 
vision used by the Inland Steel Co. in this previous case “except for 
the omission of the adjective ‘freight’ used to define the noun ‘cost’ 
in two places,” it also is true that it is an exact duplicate of the one 
inserted by the Bethlehem Steel Co. in this same previous invitation 
and which in A-75336 of June 1, 1936, was held to be unresponsive. 
It was only because of the fact that the Inland Steel Co. subse- 
quently clarified its position and removed all doubt as to the respon- 
siveness of its bid that it was concluded in A-75336 of July 3, 1936, 
that its bid was proper for consideration. That decision is not 
applicable to the different facts of the present case in which the 
bidder gave an unequivocable negative answer to the only clause in 
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the invitation with which the language in its unauthorized rider 
might be reconciled. Furthermore, the bidder in this present case 
had been forewarned that any collateral or additional offer to equal- 
ize freight costs would not be considered. 

As previously stated, the Bethlehem Steel Co. made an affirmative 
and responsive offer to equalize freight costs by inserting the word 
“ves” in the space provided after the following clause of the invitation. 


We will make an additional allowance to equalize the maximum, or greatest 
saving or deduction obtained by the use of Government land grant freight rates 
from the shipping point of any bidder. Yes ~-~---. No 


Your analysis of the Bethlehem Steel Co.’s bid from the standpoint 
of equalization of land-grant savings in accordance with this provi- 
sion indicates that the total equalization amounts to $43.16, and that 
the Bethlehem Steel Co.’s bid is not low. Accordingly, your ques- 
tion as to whether performance on the part of the contractor should 
be required on the basis that award as made is a proper interpreta- 
tion of the offer must be answered in the negative. 

You further inquire as to whether, in the event of a negative 
answer to this question, the appropriation 214671001 (Emergency 
Conservation Works, transfer to War, act February 9, 1937), 1937 
already encumbered with the award, is available for payment of an 
award to the otherwise low bidder. The offers made in response to 
this invitation were to expire unless accepted within 30 to 60 days 
from the date of the opening of bids, which took place June 11, 1937, 
and apparently had expired prior to your letter of August 18, 1937, 
requesting decision. 

If you shall find that the offer of the lowest responsible bidder 
responsive to the invitation has been kept open and that in the light 
of present prices it would be in the public interests to make an award 
thereon this office would not be required to object to payment from 
the appropriation designated. 

The papers submitted with your letter are returned herewith. 


(A-95293) 


APPOINTMENTS—TYPISTS AND STENOGRAPHERS—ITINERANT 
DUTIES—TRAVELING EXPENSES OR CHANGE OF STATION AT GOV- 
ERNMENT EXPENSE 


The nature of the duties of typists and stenographers, other than those accom- 

panying officers or employees, or field parties, in a travel status, are such 
that they may be performed only at “designated posts of duty” within the 
meaning of section 8 of the Subsistence Expense Act of 1926, as amended 
by act of June 30, 1932, 47 Stat. 405, and appropriations for traveling 
expenses payable in accordance with that act, as amended, and the Stand- 
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ardized Government Travel Regulations issued pursuant thereto, are not 
available for the traveling expenses of an itinerant force of typists and 
stenographers notwithstanding there may be involved incidental duties of 
“over-the-counter contacts concerning questions on the Social Security Act,” 
but such personnel may be appointed with first duty station, for necessary 
training, at the regional offices, and subsequently transferred at Govern- 
ment expense to other official stations, if in the interest of the Government 
and authorized by proper administrative authority in the order directing 
the transfer. 


Acting Comptroller General Elliott to the Chairman, Social Security Board, 
June 23, 1938: 


Your letter of May 28, 1938, is as follows: 


The Social Security Board contemplates hiring temporary forces of travel- 
ing male typists and stenographers for service in their respective regions to 
substitute for regular employees during the coming summer vacation period. 
One or more of these employees will serve in one city or town for two or three 
weeks and then will be shifted to other localities where their services are 
needed. It is desired to appoint them from the civil service registers for periods 
of ninety days, put them through short training courses in the respective regional 
offices, to which they will be assigned and which will be their official heund- 
quarters, and then to dispatch them to various points, within their respective 
regions, where their services may be needed. This method is deemed more 
satisfactory than selecting persons residing in the communities where this tem- 
porary typing or stenographic assistance is needed, for two reasons, viz, 

1. New appointees have to be trained in the rudiments of over-the-counter con- 
tacts concerning questions on the Social Security. Act; procedure for filling out 
certain Social Security Board forms; home-office requirements, ete. If this is 
done in the office where service is to be rendered, by local persons, it will mean 
that virtually the entire period of employment in each instance will be 
a training period. 

2. The time element is an important factor in the selection of this personnel. 
If local applicants are selected as needed there will be more or less difficulty, 
except in cities and towns where the Civil Service Commission has no district 
headquarters, in getting the appointments made in time to be of service. 

You are requested to advise the Board whether traveling expenses, including 
per diem in lieu of subsistence, for these employees, during service away from 
their official stations may properly be allowed. 


Section 3 of the Subsistence Expense Act of 1926, approved June 
8, 1926, 44 Stat. 689, as amended by section 207 of the Economy Act 
of June 30, 1932, 47 Stat. 405, provides as follows: 

Civilian officers and employees of the departments and establishments, while 
traveling on official business and away from their designated posts of duty, 
shall be allowed, in lieu of their actual expenses for subsistence and all fees 
or tips to porters and stewards, a per diem allowance to be prescribed by the 
head of the department or establishment concerned, not to exceed the rate of 
$5 within the limits of continental United States, and not to exceed an average 
of $6 beyond the limits of continental United States. 

The nature of the duties of typists and stenographers, other than 
those who accompany officers or employees in a travel status or field 
parties in a travel status, are such that may be performed only at 
“designated posts of duty.” Such employees are not required to 
travel “away from their designated posts of duty” to perform their 
duties. The same would be true regarding the incidental duties of 
“over-the-counter contacts concerning questions on the Social Secur- 
ity Act,” etc., described in paragraph 1 of your letter. Hence, ap- 
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propriations for traveling expenses payable in accordance with the 
Subsistence Expense Act of 1926, as amended, and the Standardized 
Government Travel Regulations issued pursuant thereto, are not 
available for the traveling expenses of an itinerant force of typists 
and stenographers. The administrative difficulties suggested in par- 
agraph 2 of your letter may not be regarded as authorizing payment 
of traveling expenses of employees who are not required to travel to 
perform their duties. 

Your attention is invited to section 2 of the act of March 28, 1938, 
Public, No. 453, providing as follows: 

Appropriations for the fiscal year 1939 available for expenses of travel of 
civilian officers and employees of the executive departments and establishments 
shall be available also for expenses of travel performed by them on transfer 
from one official station to another when authorized by the head of the 
department or establishment concerned in the order directing such transfer: 
Provided, That such expenses shall not be allowed for any transfer effected 
for the convenience of any officer or employee. 

There would be no legal objection to the appointment of the typ- 
ists and stenographers with first duty station at the regional offices 
where they could be given the necessary training and their subse- 
quent transfer to other official stations, their transportation expenses 
incident to the transfer and per diem in lieu of subsistence while 
en route to be paid pursuant to and subject to the conditions of the 
quoted statute from appropriations for traveling expenses if author- 
ized by the chairman of the Social Security Board in the order 
directing such transfer. 


(A-95777) 





APPROPRIATIONS—LIMITATIONS—COMPENSATION OF ALIENS—INDE- 
PENDENT OFFICES APPROPRIATION ACT, 1939—MARRIAGE OF ALIEN 
TO NATIVE-BORN AMERICAN PRIOR TO DATE OF ACT, AND FILING 
OF DECLARATION OF CITIZENSHIP INTENTION PRIOR TO JULY 1, 

1938 





As section 5 of the Independent Offices Appropriation Act, 1939, approved 
May 23, 1938, prohibits the use of the funds appropriated by the said 
act to pay “the compensation of any officer or employee of the Government 
of the United States, * * *, whose post of duty is in continental 
United States unless such person is a citizen of the United States, or a 
person in the service of the United States on the date of the approval of 
this act who being eligible for citizenship has filed a declaration of inten- 
tion to become a citizen or who owes allegiance to the United States,” 
the funds so appropriated to the Social Security Board are not available 
for payment of compensation on or after July 1, 1938, for the services of 
a subject of Great Britain who had not on May 23, 1988, the date of 
approval of the act, filed a declaration of intention to become a citizen 
of the United States, notwithstanding that he plans to file such declaration 
prior to July 1, 1938, and that he married a native-born American citizen 
prior to the date of approval of the act. 
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Acting Comptroller General Elliott to the Chairman, Social Security Board, 
June 23, 1938: 


Your letter of June 18, 1938 (file No. 16: LR), is as follows: 


Your advice is solicited on the question whether it would be possible for 
the Social Security Board to retain in its employ after June 30, 1938, and to 
pay a salary to Mr. George W.'K. Grange. Mr. Grange is a subject of Great 
Britain who had not on May 23, 1938 (the date of approval of the Independent 
Offices Appropriation Act, 1939) filed a declaration of intention to become a 
citizen of the United States, but who plans to file such a declaration prior to 
July 1, 1938. : 

Mr. Grange was appointed on November 11, 1937, to the position of senior 
actuarial mathematician, Office of the Actuary, Social Security Board, for a 
temporary period which has been extended to August 11, 1938. It is the 
intention of the Board, if legally possible, to extend again his appointment for 
a further term for at least three months. Mr. Grange is engaged on certain 
actuarial studies for which, so far as we are advised, no other person in the 
United States is equally competent—some studies of the highest importance to 
the Social Security Board in the performance of its functions under section 
702 of the Social Security Act. Mr, Grange is working on cost studies relating 
to proposed legislation upon one important branch of social insurance not dealt 
with by present law. 

I should like to leave open at this time the question whether, if it is not 
legally possible to retain Mr. Grange on the Board’s pay roll after June 30, 
it would be possible to make a contract with him for the preparation of a 
report, under arrangements by which he would not be an “officer or employee 
of the Government,” within the meaning of section 5 of the Independent 
Offices Appropriation Act, 1939. If such an arrangement were made it would 
necessarily involve some change in Mr. Grange’s present duties and functions 
and would be less satisfactory to the Board than continuing him as an 
employee. 

The facts of the case in regard to Mr. Grange’s status as a prospective 
— are stated in the enclosed affidavit by him. Briefly, they are as 
‘ollows : 

He entered this country lawfully on September 5, 1927, and shortly thereafter 
entered the employ of the Metropolitan Life Insurance Company, New York City. 
At that time he became a legal resident of New York State, in the sense that 
he did not then intend (and he has never since intended) to return permanently 
to Great Britain. On September 1, 1929, he was married to a native-born Amer- 
ican citizen. For the past eleven years he has intended to become, at some time, 
an American citizen, but has never, until the past two weeks, taken any steps in 
that direction. 

There are two grounds upon either one of which it is our view that Mr. Grange, 
even as an employee of the Government of the United States, does not fall within 
the prohibition of section 5 of the Independent Offices Appropriation Act, 1939. 

1. It is our view that that act does not apply to a person who was in the 
service of the United States on May 23, 1938, who, being eligible for citizenship, 
has prior to July 1, 1938, filed a declaration of intention to become a citizen. In 
support of this view, I call your attention to the following points: 

(a) The language of the statute is entirely open to this interpretation. While 
the phrase “on the date of the approval of this act” clearly modifies the phrase 
“a person in the service of the United States,” it is, grammatically, wholly un- 
certain whether the former phrase modifies the phrase “has filed a declaration 
of intention to become a citizen.” 

(b) The provision in question being a part of an act not becoming operative 
until July 1, 1938, it would seem reasonable to suppose that Congress was in- 
terested in the status of employees only on and after that date. 

While it might be argued that Congress intended to prevent employees from 
filing fictitious declarations of intention between May 23, 1938, and July 1, 1938, 
the argument appears somewhat unrealistic when it is realized that the bill 
which became this act was pending in Congress, and the probable enactment 
of this provision was public information, for a considerable period prior to May 
28. Had Congress sought to achieve the object which this argument suggests, 
clearly it would have required a declaration of intention to be filed at least 
as early as the date when this provision first appeared in the bill. 
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(c) With reference to the Senate amendment of this provision, Senator Glass 
stated: 

“Mr. President, the purpose of the amendment is to protect several thousand 
people in the service of the United States who are now employed by the Govern- 
ment and who have not had an opportunity to take out citizenship papers.” Cong. 
Ree. Feb. 25, 1938, p. 3774. 

It seems clear that Mr. Grange falls within the group whom Senator Glass 
intended to protect. In view of Senator Glass’ position with relation to this bill, 
his remarks upon the floor of the Senate would appear to be admissible in 
evidence. Duplex Co. v. Deering, 254 U. S. 443, 474-5. 

The Conference Report on the bill reads, with respect to this amendment, as 
follows: 

“On Amendment 36, relating to section inserted by the House and amended 
by the Senate, prohibiting the payment of the compensation of officers or em- 
ployees of the Government not citizens of the United States: Strikes out the 
following exceptions inserted by the Senate: ‘Or a person owing allegiance to 
the United States or who is now in the service of the United States’ and inserts 
in lieu thereof the following: ‘Or a person in the service of the United States 
on the date of the approval of this Act who, being eligible for citizenship, has 
filed a declaration of intention to become a citizen or who owes allegiance to the 
United States.’” Cong. Rec. Mar. 7, 1938, p. 3903. 

It is believed that the change made in conference was not intended to negative 
the purpose sought by Senator Glass to be achieved, but merely to limit it in 
such fashion as not to cover persons ineligible for citizenship. 

(d) H. J. R. 679 (not yet, I understand, approved by the President) provides 
in section 11 with respect to a similar limitation, that to be eligible for em- 
ployment aliens must “prior to the date of enactment of this joint resolution, 
[have] filed a declaration of intention to become an American citizen * * *” 
and in another provision refers to aliens “whose declarations of intention to 
become American citizens were filed prior to the date of enactment of this joint 
resolution * * 

The adoption ot this provision would seem to make it reasonably clear that 
when Congress intends to require the declaration to be filed prior to the enact- 
ment of the relevant appropriation act, it finds no difficulty in so providing in 
express language. There is at least a strong inference that in the case of 
the Independent Offices Appropriation Act, 1939, Congress did not so intend. 

(e) With reference to your opinion of June 2, 1938, A-95291, dealing with 
similar language in section 5 of the Treasury-Post Office Appropriation Act for 
1939, I would call your attention to these facts: that the point was not raised 
by the submission; that, so far as we have been able to find, there was no per- 
tinent legislative history in that case similar to the statement of Senator Glass 
and the Report of the Conference referred to above; and that that opinion was 
rendered prior to the passage by both Houses of Congress of H. J. R. 6 

2. In view of Mr. Grange’s marriage to a native-born American citizen, it 
appears that he is in the same position, with respect to prospective citizenship, 
which he would occupy had he more than five years ago filed a declaration of 
intention to become a citizen. I enclose an opinion by our Acting General 
Counsel, premised upon the statement of facts in Mr. Grange’s affidavit to the 
effect that this is the legal situation. 

It would appear, therefore, that Mr. Grange is clearly within the group 
whose employment status Congress intended to protect, and that his case should 
be held to fall within the purview of the saving provisions of section 5 of the 
Independent Offices Appropriation Act, 1939. 

As the Board is anxious, if possible, to avoid even any interruption of Mr. 
Grange’s services, I should much appreciate your giving this matter as prompt 
attention as you may find possible. 


Section 5 of the Independent Offices Appropriation Act, 1939, ap- 
proved May 23, 1938, provides as follows: 


No part of any appropriation contained in this act or authorized hereby to be 
expended shall be used to pay the compensation of any officer or employee of 
the Government of the United States, or of any agency the majority of the 
stock of which is owned by the Government of the United States, whose post 
of duty is in continental United States unless such person is a citizen of the 
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United States, or a person in the service of the United States on the date of 
the approval of this act who being eligible for citizenship has filed a declaration 
of. intention to become a citizen or who owes allegiance to the United States. 


This section is identical with section 5 of the Treasury-Post Office 
Appropriation Act for 1939, 52 Stat. 120, except the proviso con- 
sidered in decision of June 2, 1938, A-95291, 17 Comp. Gen. 1047, 
where it was stated, in part, as follows: 


The effect of the quoted statutory restriction on expenditure of funds ap- 
propriated by the Treasury-Post Office Department Appropriation Act for 1939 
dated March 28, 1988, Public No. 453, is to prohibit the use of such funds on 
and after July 1, 1938, and during the fiscal year 1939, to pay the salaries of 
(1) persons in the service of the United States at a post of duty in the con- 
tinental United States who were not in such service on March 28, 1938, and 
who are not citizens of the United States on July 1, 1938, or on date of appoint- 
ment thereafter, with the exception of those exempted from the restriction of 
the proviso; and (2) aliens in the service of the United States at a post of 
duty in the continental United States on March 28, 1988, who being eligible 
for citizenship had not filed a declaration of intention to become a citizen on 
or prior to March 28, 1938, or who did not owe allegiance to the United States 
on March 28, 1938, with the exception of those exempted from the restrietion 
by the proviso. Aliens in the service in the continental United States who 
had not declared their intention to become citizens on or prior to March 28, 
1938, may not be exempted from the restriction merely by declaring their 
intention to become a citizen after that date. 


The primary purpose of the statutory provision is to prohibit the 
use of public funds appropriated by the act for payment to aliens 
of salaries as officers or employees of the Government of the United 


States in the continental United States. The terms of the statute 
class as not an alien a “person in the service of the United States 
on the date of the approval of this act (May 23, 1938) who being 
eligible for citizenship has filed a declaration of intention to become 
a citizen.” The use of the verb (past tense) following the expressed 
condition that the person must have been in the service of the United 


States on May 23, 1938, denotes clearly that the officer or employee 
must have declared his intention to become a citizen on or prior to 


May 23, 1938. In view of the primary purpose of the act, supra, 
this office cannot agree with your suggested construction of the 
statute which would permit an alien to qualify merely by filing a 
declaration to become a citizen after May 23, 1938. Neither can this 
office agree that your suggested construction of the act is to be 
inferred from the more express language of section 11 of H. J. Res. 
679, providing relief funds. On the contrary, if any inference is 
to be drawn from the language used by the Congress in that bill, it 
would be to show that the intent of the Congress was to require 
alien officers or employees to have declared their intention to become 
citizens on or prior to the date of the approval of any act in which 
the restriction appears. Unless the language used in the different 
acts is so clear as to require diverse constructions, it is to be pre- 
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sumed the intent was to apply the restriction on the use of public 
funds uniformly. 

Reference has been made to the opinion of the Acting General 
Counsel of the Social Security Board concluding that, by reason of 
his marriage to an American citizen prior to May 23, 1938, “Mr. 
Grange is in the same position, with respect to prospective citizen- 
ship which he would now occupy had he filed, more than 5 years ago, 
a declaration of intention to become a citizen.” It is not within the 
province of this office to determine the right of Mr. Grange to 
naturalization without declaring his intention to become a citizen, 
but however that may be, his marriage to an American citizen was 
not a declaration to become a citizen. Accordingly, it is the view of 
this office that his marriage prior to May 23, 1938, does not qualify 
him to receive salary as an officer or employee of the United States 
on or after July 1, 1938. 

You are advised, therefore, that the appropriation for the Social 
Security Board for the fiscal year 1939 may not be used to pay the 
salary of Mr. Grange as an officer or employee of the Social Security 
Board on or after July 1, 1938. 


(A-95366) 


TRAVELING EXPENSES—CIVILIAN OFFICERS AND EMPLOYEES— 
TRANSFERS FROM DEPARTMENTAL TO FIELD SERVICE OR VICE 
VERSA 


The transfer or reappointment of employees from the department roll paid 
from the departmental appropriation, to the field roll paid from a field 
appropriation, or vice versa, may not be regarded as a transfer from one 
official station to another within the meaning of the annual statutory pro- 
vision authcrizing payment of traveling expenses of employees “on trans- 
fer from one official station to another,” notwithstanding the duties 
performed may be similar. 17 Comp. Gen. 874, amplified. 


Acting Comptroller General Elliott to the Secretary of Commerce, June 24, 
1938: 


Your letter of May 27, 1938, is as follows: 


Reference is made to your decision A-93206 of April 28, 1938, in which you 
clarify previous decisions relating to transfers and reporting to first duty 
staticns. 

The above decision states in part “If a change in official station of an officer 
or employee—directed for the benefit of the Government—involves no break 
in service, no termination of employment by operation of law, no change in 
the appropriation to be charged with the salary and traveling expenses of the 
officer or employee, and no change in the department or establishment under 
which the service is to be performed, such change in station may be regarded 
as a ‘transfer’ within the meaning of the statute, regardless of whether in 
connection with such transfer, there is involved the change in title of the per- 
son or in the grade or salary rate of the officer or employee.” 

The Bureau of Air Commerce of the Department of Commerce often finds it 
necessary and in the interest of the Government to transfer certain of its em- 
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ployees from its field offices for work in the Washington office and vice versa. 
An instance may be cited of an employee in ‘the. Washington office paid from 
the appropriation “Personal Services, District of. Columbia” who is engaged 
on duties arising out of the activities conducted ‘under the appropriation “Main- 
tenance Air Navigation Facilities” and who, when transferred‘to the field, con- 
tinues to be engaged in activities covered by this same appropriation, “Main- 
tenance Air Navigation Facilities,” his salary being paid therefrom. The same 
situation in reverse order would apply to an employee transferred from the 
field to the Washington office. There is; as Shown, a change in the appropria- 
tion to be charged with the salary of such employee, although there is no change 
in the appropriation covering traveling expenses, no break in services, no 
termination of employment by operation of law, no change in the department 
or establishment under which the service is to be performed and no change in 
the appropriation chargeable -with the activities on which such employee is 
engaged. 

Will you please advise whether such a case might also be considered as a 
“transfer” within the meaning of the statute cited in your above-mentioned 
decision. 


The decision of April 28, 1938, A-93206, 17 Comp. Gen. 874, stated 
the general rule for distinguishing between a “transfer” within the 
meaning of the annual statutory provision authorizing payment of 
traveling expenses of employees “on transfer from one official station 
to another” (for current fiscal year see act of May 14, 1937, 50 Stat. 
163) and a reporting to first duty station under a new appointment, 
such as is required to be at the employee’s own expense. There was 
involved in that decision transfers from one official station to another 
in the field service. 

You now suggest that the transfer or reappointment of employees 
from the departmental roll paid from the departmental appropria- 
tion, to the field roll paid from a field appropriation, or vice versa, 
should be regarded as a “transfer”, rather than as a reporting to first 
duty station under a new appointment. 

A transfer or reappointment from the departmental to the field 
service, or vice versa, may not in any event meet the requirements 
stated in the cited decision to constitute it a “transfer from one official 
station to another” for the reason that the salary appropriations for 
the departmental and field services have always been required to be 
expended and accounted for as separate and distinct entities, even 
though the employees may be engaged on similar duties. See decision 
of March 17, 1932, 11 Comp. Gen. 353, 354, wherein it was stated in 
part, as follows: 

The personnel of the Federal Government is divided, broadly, into the de 
partmental and field services. The Congress appropriates funds separately for 
the two services, and in various ways, including restrictions on the amount 
available for personnel in the departmental service in the District of Columbia, 
has shown a clear intention that the two appropriations are to be expended 
and accounted for as separate and distinct entities. Laws and regulations af- 
fecting the personnel in the departmental and field services, respectively, differ 
materially. While the principals of classification have been extended to the 
field service in a modified form, the general restrictions on original appoint- 


ments, and other rules stated in the original classification act, as well as the 
average provision appearing in the annual appropriation acts, are not applicable 
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in the field service. Accordingty, it must be concluded that the creation of one 
position, either with or’ | snlary rates, with duties divided between the 
departmental and field services, chargeable under the respective appropriations, 
is not authorized. 


Accordingly, the question presented is answered in the negative. 
See 16 Comp. Gen. 732. 


(A-95649) 


CONTRACTS—MISTAKES—BIDS—AGENT'’S NEGLIGENCE IMPUTABLE 
TO PRINCIPAL 


Where the invitation for bids for trucks, including the trade-in of a used 
vehicle, was unambiguous as to place of delivery, condition, inspection, 
etc., Of the used vehicle, and specifically requested cash offers independent 
of new truck purchases, the contractor to whom award was made on the 
basis of the cash offer of his agent may not be relieved of his obligation 
under the contract notwithstanding the allegation that the agent was not 
authorized to make the cash offer for delivery of the truck at the place 
involved and believed it was for delivery at another place, the agent hav- 
ing acted within the scope of his authority in submitting the bid; the 
bid—clear, unambiguous, and as intended—having been accepted in good 
faith; and the mistake, if any, having been unilateral and because of the 
negligence of the agent which negligence is imputable to the principal. 


Acting Comptroller General Elliott to the Secretary of Agriculture, June 25, 
1938: 


Your letter of June 11, 1938, is as follows: 


Under date of March 25, 1938, the Department opened bids identified by 
invitation USDA No. 1632 for the purchase of two pick-up trucks for delivery, 
one each, to Amarillo, Texas, and Cambridge, Ohio. The item covering the 
vehicle for delivery to Amarillo, Texas, offered for trade-in or cash sale one 
used Dodge pick-up truck model KC-1935, Serial No. 8069046, Motor No. T- 
1222173 located at the regional office garage of the Soil Conservation Service 
at that point. 

Proposals were received from the Northwest Motor Company, the Steuart 
Motor Company, General Motors Corporation, and W. M. Hannan, and an 
analysis of the case disclosed that W. M. Hannan offered to purchase the used 
vehicle described above for $200.00 and in addition quoted a price of $635.00 for 
the new vehicle to be purchased by the Government for delivery to Cambridge, 
Ohio. It was determined that the lowest cost to the Government resulted from 
award to the General Motors Corporation for one vehicle f. o. b. its factory for 
shipment on Government bill of lading to Amarillo, Texas, and one vehicle 
delivered to Cambridge, Ohio, and the acceptance of the cash offer referred to. 
Awards were made accordingly and the successful bidders notified in the usual 
manner. 

Upon receipt of the Department’s notification of acceptance W. M. Hannan 
replied by letter of May 21, 1938, and stated that it was not the intention of 
his firm to offer to purchase the used vehicle and that through a misinterpreta- 
tion of the bid form the offer was made on the mistaken assumption that the 
item in question referred to a trade-in allowance to be applied against the 
purchase. by the Government of the new vehicle for delivery to Cambridge, 
a The bidder seeks relief from his offer on the allegation of error in 

dding. 

All bids received except those of the successful bidders which are on file 
in your office, copies of which are attached, an abstract of bids and letter from 
W. M. Hannan are forwarded herewith for your decision as to the procedure 
to be followed by the Department. In this connection it will be observed from 
the abstract of bids that if the offer of W. M. Hannan is disregarded it will 
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lave no effect on the award for the new equipment as the General Motors 
Carporation will remain the low bidder. 

Please return all papers with your decision. 

The invitation for bids was for the purchase of two pick-up trucks 
in accordance with accompanying specifications. Item 1 requested 
bids for delivery of the two trucks f. o. b. bidder’s shipping point. 
Item la requested bids for delivery of one of the trucks f. o. b. 
Amarillo, Texas “less trade-in allowance on used equipment described 
herein” and it was stated— 


The following-described vehicle is offered for “Trade-In” on the purchase 
of the new machine called for in this advertisement; and may be inspected for 


appraisal upon application to the regional office garage, 501 Harrison Street, 
Amarillo, Texas. 


Make, Dodge pickup; Model, KC-1935; Serial No. 8069046; Motor No. T- 
1222173; Trade in $_ 


Item laa was as follows: 


Cash offer: Cash offers are also requested for the used truck described above, 
Same to be independent of any purchase of the new truck. Dealers handling 


second-hand equipment, and others interested, should make their offers under 
this paragraph. 


Make, Dodge pickup; Model, KC-1935; Serial No. 8069046; Motor No. T- 
1222178; Cash offer $ 

Item 1b requested bids for one of the two new trucks delivered fo 
Cambridge, Ohio, and no used truck was offered for trade-in under 
that item. 

Also the invitation for bids stated as follows: 

If a cash offer or trade-in allowance is accepted, the Government reserves 
the right to retain possession of, and continue to use the old truck until the 
new truck to replace it has been delivered. It is understood and agreed that 


the used truck will be delivered to the successful bidder at point specified for 


inspection in the same condition as when appraised by the bidder, normal wear 
and tear excepted. 


Trade-in allowances and/or independent cash offers on used vehicle quoted 
in this bid are to be based upon said vehicle and all equipment and accessories 
attached thereto or used in connection therewith at the time of inspection by 
the bidder, being surrendered to the successful bidder in as good condition, 
normal wear and tear excepted, as at the time of inspection and appraisal, 
excepting such equipment and accessories as may have been reserved in the 
specifications for retention by the Government. 

W. M. Hannan did not bid under item 1 or under item 1a, but under 
item laa his bid submitted a cash price of $200 for the used truck in 
Amarillo, Texas. Hannan’s cash offer of $200 was accepted and 
award for the sale of the used truck to him was made on April 14, 
1938. Upon being informed of the acceptance of his offer Mr. Han- 
nan, in a letter of May 21, 1938, to your Department stated, in sub- 
stance, that the entire matter (of submitting the bid) was handled 
by “Mr. Lyttle” at his place of business; that neither Mr. Lyttle nor 
anyone else had authority or right to make such a purchase or make 
such an offer; that Mr. Lyttle informed him that he, Lyttle, made 
the offer without such authority, but thought the used truck was to be 
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delivered at Cambridge, Ohio; that Mr. Lyttle thought. he was bid- 
ding on the old truck as a trade-in on a new truck at Cambridge, 
Ohio, and that— 

* * * he was justified in this belief if we look to the second page of the 
offer and it is not plain at all that he was making an offer of $200.00 for a truck 
in Amarillo, Texas, which he never saw, knew nothing of its condition, had 


no use for, and which would cost probably as much as it was worth or more to 
bring it to Cambridge, Ohio. 


Mr. Hannan stated that he was in the hospital at the time of the 
submission of the bid, and the matter had come to his knowledge for 
the first time on May 21, 1938, the date of his letter. In this connec- 
’ tion it is observed that the copy of Hannan’s bid inclosed with your 
submission has typed on the face thereof “W. M. Hannan, Owner,” 
which would indicate that the original bid was signed by Mr. Han- 
nan in person. He further stated that—. 

* * * when I look into the file papers today for the first time, I observe 
that the proposal under laa, would lead anyone to believe that it [the used 
truck]. was to be delivered at Cambridge, Ohio, and in this, undoubtedly, Mr. 
Lyttle was sincere in his belief and the facts would seem to justify it. 

There appears no reasonable basis for such conclusion. The bid 
form was perfectly clear as to where the used vehicle was located and 
could be inspected and appraised, and as to where, when, and in what 
condition it was to be delivered. Item 1a stated plainly that the used 
vehicle “is offered for “Trade-In’ on the purchase price.of the new 
machine called for in this advertisement,” and manifestly referred to 
the new vehicle for delivery to Amarillo, Texas. Item laa stated 
that “cash offers are also requested for the used truck described above, 
same to be independent of any purchase of the new truck” and again 
it was obvious that the new truck referred to was the one for delivery 
to Amarillo, Texas. It was under this item that the Hannan bid 
offered $200 cash for the used truck. Item ib of the invitation re- 
ferred to the new truck for delivery at Cambridge, Ohio, and had no 
connection with the used Dodge truck offered under items 1a and laa. 

It is clear from Mr. Hannan’s letter that the Mr. Lyttle to whom he 
refers was Hannan’s agent and representative, presumably the mana- 
ger in charge of his business during Hannan’s confinement in the hos- 
pital, if not at other times, and that he was acting on behalf of Mr. 
Hannan and within the scope of his authority in submitting a-bid 
to the Government upon the invitation. The rule of law, generally 
stated, with citations, in 2 Corpus Juris, pages 833 and 834, is that a 
principal is liable to third persons for all contracts made for him by 
his agent, and for all acts of the agent in connection therewith, while 
acting in the course of his employment and within the scope of his 
actual or apparent authority, and that this is true, although the agent 
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fails to comply with private instructions given by his principal, or 
has defrauded his principal. There is no suggestion in the present 
record that Lyttle was not acting within the general scope of his em- 
ployment in submitting a bid to the Government, or that he failed 
to comply with private instructions of his principal, or that there was 
any bad faith on his part in any respect. The only claim is that 
Lyttle was not authorized to make a cash offer on the old truck for 
delivery at Amarillo, Texas; that he submitted the bid in the belief 
that the used truck was to be delivered to Cambridge, Ohio, and that 
it was for trade-in on the new truck advertised for delivery to Cam- 
bridge, Ohio, under item 1b of the invitation. 

But there was nothing upon the face of the published invitation to 
justify such a misunderstanding, and it is manifest that any alleged 
mistake made by Lyttle was the result of his own negligent failure 
to read the invitation with sufficient care to grasp its import before 
submitting the bid. Under prevailing law this negligence on the 
part of the employee was imputable to his principal and employer 
W. M. Hannan and was binding upon him. 

The bid as submitted was clear and unambiguous and, it is evident, 
was as intended, even if it should be conceded that it was submitted 
under mistake of fact. The bid unquestionably was accepted in good 
faith, as the contracting officer obviously had no reason to question 
the correctness of the bid, or any knowledge of reasons which might 
have prompted Hannan to submit a cash bid for the used truck. 
When the bid was accepted, it constituted a contract binding upon 
the Government and W. M, Hannan in strict accordance with its 
terms. That is to say, the Government was and is obligated to de- 
liver the used truck at Amarillo, Texas, and W. M. Hannon is obli- 
gated to accept it at that point and to pay for it the amount of $200 
cash as provided in the bid and contract. 

Any mistake or error on the part of Mr. Lyttle was a unilateral 
mistake due entirely to his own negligence, and affords no ground for 
relief. Ellicott Machine Co. v. United States, 44 Ct. Cls. 127; Grif- 
fith v. United States, 22 Ct. Cls. 165. 

It follows that upon the facts here presented W. M. Hannan is 
bound by the act of his agent and by the contract entered into with 
the Government by the agent on his behalf, and there appears no 
legal basis for relieving W. M. Hannan from the obligation of his 
contract. 

Accordingly, Mr. Hannon should be called upon and required to 
accept delivery of the used truck at Amarillo, Texas, and to pay for 
it the contract price of $200. If he should fail or refuse to comply, 
the truck should be advertised for sale and sold to the highest bidder, 
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W. M. Hannan to be charged with the deficiency in price received, if 


any. As to the proper procedure see 7 Comp. Gen. 193 ; 8 Comp. Gen, 
588. 
The papers are returned, 


( A~95797) 


PERSONAL SERVICES—ARCHITECTS AND ENGINEERS—PROCUREMENT 
AND EMPLOYMENT REQUIREMENTS—NAVY BUILDING CONSTRUC- 
TION PROJECTS 


Funds appropriated under the regular appropriation for “Maintenance, Bureau 
of Yards and Docks, 1939” having been made specifically available for 
“part-time or intermittent employment * * * of such engineers and 
architects as may be contracted for by the Seeretary of the Navy, in his 
discretion,” payment may be made for the services of architects and 
engineers selected, not on the basis of competitive design but after consulta- 
tion with other Government agencies and outside authorities, for the prepa- 
ration of plans, specifications, etc., for use in connection with the building 
construction projects approved by the President under title II of the Work 
Relief and Public Works Appropriation Act of 19388, but, as there is no 
exemption in said act or otherwise from the general requirements of law 
applicable to employment of personnel, the procurement of such services, if 
to be paid from funds allotted under the said title II, must be by direct 
employment in accordance with civil service laws and regulations and at 
rates of compensation authorized under the Classification Act of 1923, as 
amended. 


wis” peepee General Elliott to the Secretary of the Navy, June 25, 


Your undated letter received here June 20, 1938, is as follows: 


A considerable building construction program under the cognizance of the 
Bureau of Yards and Docks has been approved by the President under 
title II of the Work Relief and Public Works Appropriation Act of 1938, sub- 
ject to the restriction as to each project that work at the site must begin or 
contract for the work be let by August 15, 1938. 

As it will be impracticable for the said Bureau with the personnel avail- 
able to prepare the necessary plans and specifications for all the projects to 
be performed by contract in time to permit bids to be taken and contracts to 
be let by August 15, it is proposed, in order to insure meeting the limitation 
mentioned, to employ on a number of the larger projects outside architectural 
and engineering services for the preparation of drawings and specifications on 
which the contracts may be awarded, and for the checking of the contractor’s 
detailed drawings during the prosecution of the work. 

Selection for these services on the basis of competitive design is impracticable. 
The Bureau of Yards and Docks therefore proposes, after consultation as to 
qualified architects and engineers with other branches of the Government 
service, the American Institute of Architects, and the American Society of 
Civil Engineers, to consult with a number—say three or more—of the parties 
deemed specially qualified to handle the particular project involved, in order 
to ascertain their facilities for the immediate preparation. of drawings and 
specifications, and to enter into contract with the architects and engineers 
found best situated to accomplish the work in conformity with the Bureau’s 
specific requirements. 

In order that no suspension may be raised in the accounts of the disbursing 
officers, information is requested as to whether a contract made in accordance 
with the procedure above outlined would meet objection by your office. 

In view of the urgency of the matter, a prompt decision will be greatly 
appreciated. 
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It is understood from your letter that the procurement of the 
services of additional architects and engineers deemed necessary for 
the immediate prosecution by the Navy Department of certain proj- 
ects for the construction of which funds have been or will be allotted 
under title II of the Work Relief and Public Works Appropriation 
Act of 1938, approved June 21, 1938, Public Resolution No. 122, is 
proposed to be by contract rather than through direct employment 
of such personnel by appointment, and that the contracts are to be 
entered into without advertising for competitive bids. 

It is not clear from your submission what funds are proposed to be 
used for the payment of such services; that is, whether a regular ap- 
propriation under the Bureau of Yards and Docks such as “Main- 
tenance, Bureau of Yards and Docks, 1939,” or “Public Works, 
Bureau of Yards and Docks, 1939,” or funds allotted to the Navy 
under title II of the Work Relief and Public Works Appropriation 
Act of 1938. Under the regular appropriation for Maintenance, 
Bureau of Yards and Docks, there is a provision specifically au- 
thorizing the use of a part thereof for “part-time or intermittent 
employment in the District of Columbia, or elsewhere, of such en- 
gineers and architects as may be contracted for by the Secretary of 
the Navy, in his discretion, at a rate of pay not exceeding $25 per 
diem for any person so employed.” If that appropriation is to be 
used to pay for the services of the architects and engineers for the 
purpose indicated in your letter, they may be selected in the manner 
proposed in said letter and the contracts made subject to the condi- 
tions and limitations prescribed in the statute. With respect to funds 
made available by allotments under title II of the Work Relief and 
Public Works Appropriation Act of 1938, for the prosecution of 
Federal projects, there is no provision in said title for general ad- 
ministrative expenses of the Federal agencies to which allotments are 
authorized to be made and as to the employment of such services 
under such allotments as may be directly incident to the prosecution 
of the particular projects for which allotments are made to such 
agencies, there is no exemption in said title or otherwise from the 
general requirements of law applicable to the employment of per- 
sonnel by the agency concerned. In such circumstances, it must be 
held that if the allotted funds are proposed to be used to pay for the 
services of such architects and engineers as may be employed directly 
in the prosecution of particular projects for which the allotments are 
made to the Navy under title II of said act, the procurement of such 
services must be by direct employment in accordance with the Civil 
Service laws and regulations and at rates of compensation authorized 
under the Classification Act of 1923, as amended. 

The question submitted is answered accordingly. 





1116 DECISIONS OF THE ACTING COMPTROLLER GENERAL 


(A-95901) 


APPROPRIATIONS—LIMITATIONS—COMPENSATION OF FILIPINOS— 
REENTRY INTO SERVICE—COAST AND GEODETIC SURVEY VESSEL 
CREWS 


The statement in decision of June 2, 1938, A-95291, 17 Comp. Gen, 1047, that 
Filipinos appointed after March 28, 1938, to positions with posts of duty 
in the continental United States may not be exempted from the restriction 
in the Treasury-Post Office Department Appropriation Act for 1939, ap- 
proved March 28, 1938, against expenditures for payment of compensation 
of aliens under certain circumstances, refers to original entry into the 
service of the United States and not to those in the service on that date or 
reappointed thereafter, and Filipinos in the service of the United States 
on April 27, 1938, date of approval of the Commerce Department Appro- 
priation Act for 1939, whether as members of the crew of U. 8S. Coast and 
Geodetic Survey vessels reshipped after that date or shipped thereafter 
from service as employees of any Government agency may be paid from 
funds appropriated by the latter act, notwithstanding the similar re- 
strictive provisions of the latter act, and that their reentry in the service 
is after a break in service. 


Acting Comptroller General Elliott to the Secretary of Commerce, June 25, 1838: 
Your letter of June 22, 1938, is as follows: 


A question has arisen concerning the proper interpretation of section 3 of 
the appropriation act for the Departments of State and Justice and for the 
ae: and for the Departments of Commerte and Labor for 1989, which 
provides : 

“Sec. 3. No part of any appropriation contained in this act or authorized 
hereby to be expended shall be used to pay the compensation of any officer or 
employee of the Government of the United States, or of any agency the major- 
ity of the stock of which is owned by the Government of the United States, 
whose post of duty is in continental United States unless such officer or em- 
ployee is a citizen of the United States or a person in the service of the 
United States on the date of the approval of this act who being eligible for 
citizenship has filed a declaration of intention to become a citizen or who 
owes allegiance to the United States: * * *” 

The U. 8. Coast and Geodetic Survey of this Department employs approxi- 
mately forty Filipinos on its various vessels, mainly in the steward’s depart- 
ment, and many have rendered a number of years of continuous service on 
these vessels. For the convenience mainly of the Government but to some 
extent of the men themselves, the members of the crew are shipped, in accord- 
ance with the Regulations and special shipping articles of the Bureau, for a 
period of one year, with continued service pay, authorized under the act of 
February 26, 1931, U. 8S. C. title 5 sec. 600a, offered by the Government as 
a special inducement to the men to continue in the service. This continued 
service pay recognizes the continuing nature of the service of these men, and 
while each man necessarily reships each year, most of them do so as a matter 
of form, and their service appears to be, to all intents and purposes, continuous. 

In your decision of June 2, 1988, A-95291, you state that “Filipinos appointed 
after March 28, 1938, to positions with posts of duty in the continental United 
States may not be exempted from the restriction” i. e., they cannot be paid 
from appropriations for the fiscal year 1939. The provision in the Appropria- 
tion Act for the Department of Commerce would make the effective date in 
the case of this Department April 27, 1988. 

Elsewhere in this decision you state that “from the debates (on the floor 
of the Senate) it is clearly apparent that the intent was to exempt from the 
restriction Filipinos in the service of the United States” on the date of the 
approval of the act. According to this intent it would appear that Fiiipinos 
who were in the service of the U. S. Coast and Geodetic Survey on that 
date and who reship subsequent thereto upon the expiration of their current 
one year shipment, should be exempt from the restriction. Otherwise, - all 
Filipinos in continental United States would be forced out of the service during 
1939 upon expiration of their current shipment. 
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Your decision is respectfully requested on the following points: 


1. May compensation be paid during the fiscal year 1939 to a Filipino who 
was in the service of the U. 8S, Coast and Geodetic Survey on April 27, 1938, 
whose shipment expires or is terminated subsequent thereto, and who reships 

(a) with no break in continuity of shipments? 

(b) with a break in continuity of shipments? 

2. May compensation be paid during the fiscal year 1939 to a Filipino who 
was in the service of some Federal agency other than the U. 8. Coast and 
Geodetic Survey on April 27, 1988. 

(a) if there is no break between his service in such other Federal agency 
and in the U. S. Coast and Geodetic Survey? 

(bd) if there is a break between his service in such other Federal agency 
and in the U. 8. Coast and Geodetic Survey? 


As a number of the Filipinos now in service are due for reshipment during the 
current field season within the next few months, an early reply is requested. 

Filipinos are exempt from the statutory restriction in question 
if they were “in the service of the United States”—in any depart- 
ment or establishment of the Government—on April 27, 1938, date of 
the approval of the act. The statement in decision of June 2, 1938, 
A-95291, 17 Comp. Gen. 1047, that “Filipinos appointed after March 
28, 1938, to positions with posts of duty in the cuntinental United 
States may not be exempted from restriction,” quoted in your letter, 
was intended to refer to original entry into the service of the United 
States after March 28, 1938, not to Filipinos who were in the service 
of the United States on that date and continue in the service or are 
reappointed thereafter. 

There is nothing in the statute to require application of the restric- 
tion to Filipinos in the service of the United States on the date of 
the approval of the act who have a break in service thereafter or 
who transfer without break in service from one department or 
establishment to another after the date of the approval of the act. 

Accordingly, all four questions presented are answered in the 
affirmative. 


(A-95599) 


TRAVELING EXPENSES—CIVILIAN OFFICERS ANB EMPLOYEES— 
FIELD SERVICE TRANSFERS INVOLVING DIFFERENT APPROPRIA- 
TIONS 


A change of station in the field service of the War Department, under the 
same bureau and involving payment of compensation from different appro- 
priations under control of the same bureau, when made in the interest of 
the Government, and not for the personal convenience of the employee, 
may be considered a transfer within the meaning of the annual statutory 
provision authorizing payment of traveling expenses of employees “on 
transfer from one official station to another.” 17 Comp. Gen. 874, amplified. 


Acting Comptroller General Elliott to the Secretary of War, June 28, 1938: 
Your letter of June 7, 1988, is as follows: 


Te Smowtng paragraph is quoted from your decision A-93206 dated April 
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“If a change in official station of an officer or employee—directed for the 
benefit of the Government—involves no break in service, no termination of 
employment by operation of law, no change in the appropriation to be charged 
with the salary and traveling expenses of the officer or employee, and no change 
in the department or establishment under which the service is to be performed, 
such change in station may be regarded as a ‘transfer’ within the meaning of 
the statute, regardless of whether, in connection with such transfer, there is 
involved a change in title of the position or in the grade or salary rate of the 
officer or employee. Of course, reimbursement of travel expenses incident to 
such transfers is not authorized except in accordance with the provisions and 
subject to the conditions prescribed in the statute.” 

Decision is requested as to whether the phrase “no change in the appropria- 
tion to be charged with the salary and travel expenses” prohibits transfers of 
the following types at Government expense if made in the interest of the 
Government, and not for the personal convenience of the employee: 

1. Transfer from one station to another under the same bureau of the War 
Department when the funds for salary are changed although under control of 
that same bureau. 

2. Transfer from the field service to departmental service or vice versa under 
the same bureau of the War Department which would necessitate changing 
the salary from field funds to departmental funds or vice versa. 

Employees of the War Department are paid from many different appropria- 
tions, depending on their assignments. It will work a serious hardship each 
time it is necessary to transfer an employee in the interest of the Government, 
when his salary appropriation is changed, if he must pay for his travel, pack- 
ing, and crating of household goods, and shipment thereof. The service would 
be handicapped because difficulty would be experienced in getting employees to 
transfer under these circumstances. There are cited below two examples 
of transfers which have been made in the past at Government expense: 

a. A civil engineer and superintendent of construction is paid at his first 
duty station from Barracks and Quarters; on his transfer he may be paid 
from Construction of Buildings, Utilities, and Appurtenances; when next trans- 
ferred he may be paid from emergency funds; on his next transfer he may be 
paid from funds appropriated by Congress for the specific project upon which 
he will work. 

b. A clerk may be paid from transportation funds because he is at the time 
assigned as principal clerk of a transportation division. Because of his broad 
experience and qualifications he may be transferred to another station as chief 
clerk of that station where the salary must be paid from incidental expenses. 


It has been recognized that the salary of an employee may be ap- 
portioned among more than one appropriation available for expendi- 
ture by a governmental agency (4 Comp. Gen. 432; 4 id. 708; 5 id. 
1036; and decision of June 13, 1938, A-95008, 17 Comp. Gen. 1068). 
Also the salary of an employee may be paid from different appro- 
priations under the control of the same bureau of the War Depart- 
ment. for differ¢nt portions of the year without otherwise affecting 
the position of the employee, that is, without the necessity of ter- 
minating service under one position and appointment to a new posi- 
tion. Hence, under the circumstances related in paragraphs a and } 
of your letter, the change in station in the field service may be re- 
garded as a transfer, and not as a new appointment, under the rule 
stated in decision of April 28, 1938, 17 Comp. Gen. 874, from which 
you quote. Accordingly, question one is answered in the negative. 
Question two has been answered in the affirmative by decision of 
June 24, 1938, A-95366, a copy of which is inclosed. 
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(A-95282) 


VETERANS’ ADMINISTRATION—JURISDICTION—WAR RISK INSURANCE 
JUDGMENT PAYMENTS 


The propriety of payments of war risk insurance or attorney’s fees proposed 
to be made by the Veterans’ Administration in connection with judgments 
entered against the United States in cases of suits on war risk insurance 
contracts filed pursuant to the provisions of section 19 of the World War 
Veterans’ Act, 1924, as amended by the act of July 3, 1930, 46 Stat. 992, is 
not within the exclusive jurisdiction conferred upon the Administrator of 
Veterans’ Affairs by section 5 of the said act as so amended, and accord- 
ingly the General Accounting Office will continue to determine whether 
such payments, made or proposed, are strictly in accordance with the terms 
of the court judgments. 

Where in connection with a suit brought by a veteran for permanent total 
disability benefits under the disability provisions of a war risk insurance 
contract pursuant to the provisions of section 19 of the World War Vet- 
erans’ Act, 1924, as amended, the judgment specifically allowed attorneys’ 
fees of “ten per centum of all future installments paid to the plaintiff 
because of and as a result of this judgment,” the General Accounting Office 
may not approve proposed payments of attorneys’ fees on installments of 
insurance due and payable to the death beneficiary after the death of the 
insured, the insurance installments being due the beneficiary not because 
or as a result of the judgment as in cases where the suit is to establish 
the validity or existence of the insurance, but because of the terms of the 
policy and as a result of the death of the insured. 


Acting Comptroller General Eliiott ‘to the Administrator of Veterans’ Affairs. 
June 29, 1938: 

Your letter of May 25, 1938, questions the authority of this office 
in determining in the audit the propriety of payments proposed to 
be made by the Veterans’ Administration of judgments entered 
against the United States in cases of suits on war risk insurance con- 
tracts filed pursuant to the provisions of section 19 of the World 
War Veterans’ Act, 1924, as amended by the act of July 3, 1930, 46 
Stat. 992. 

The particular case presented is that of Jesse McCampbell Reed, 
XC-223,368, in which this office returned to the Veterans’ Adminis- 
tration without certification for payment the administrative award 
of attorneys’ fees on installments of insurance due and payable to 
the death beneficiary after the death of the insured. The essential 
facts in that case appear to be as follows: 

Upon denial by the Veterans’ Administration of a claim filed by 
the veteran for permanent total disability benefits under the dis- 
ability provisions of the policy, the veteran, on October 29, 1932, filed 
suit under the provisions of section 19 of the World War Veterans’ 
Act, 1924, as amended, claiming such benefits from August 1930. 
By judgment entered December 18, 1933, in the District Court of 
the United States for the Southern District of Alabama, Southern 
Division, the veteran was declared permanently and totally disabled 
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from and after November 4, 1930, and was awarded permanent and 
total disability benefits of $57.50 monthly from that day, together 
with the sum of $1,280 for unearned premiums paid on the con- 
verted insurance at the rate of $33.70 per month from the date of 
disability, November 4, 1930, through February 1934. The attorneys 
for the veteran, H. H. McKee and B. F. McMillan, were awarded by 
the judgment attorneys’ fees as follows: 

It is therefore ordered, adjudged and decreed that ten per centum of the 

amount of this judgment and ten per centum of all future installments paid 
to the plaintiff because of and as a result of this judgment are reasonable 
attorneys’ fees to be allowed said H. H. McKee and B. F. McMillan as attorneys 
of record for the plaintiff herein, said attorneys’ fees to be deducted by the 
‘Veterans’ Administration out of the payments to be made to plaintiff under 
this judgment and payments to be made to the plaintiff in future installments, 
‘and to be paid by said Veterans’ Administration to said H. H. McKee and 
B. F. McMillan, attorneys of record, as provided by law. 
‘The veteran died September 20, 1937, after having received payment 
of 83 monthly installments of $57.50 and the $1,280 premium refund, 
making a total of $6,052.50 of which 10 per centum or $605.25 has 
‘been paid to the attorneys as provided by the judgment. Under the 
terms of the policy the remaining unpaid insurance was payable to 
the designated beneficiary in monthly installments of $34.43, and 
it is in connection with the payment of these installments that a 
question of the propriety of a deduction therefrom of 10 per centum 
for attorneys’ fees and the payment of that amount to the attorneys 
has arisen. 

This office has taken the position in this and all other judgment 
cases that this office is authorized and required to determine in the 
audit whether the payment proposed to be made by the Veterans’ 
Administration is strictly in accordance with the terms of the judg- 
ment. See, for instance, action taken by the Veterans’ Administra- 
tion amending awards after audit action by this office in the cases 
of Moses Alex. Dickson, C-600299; Eugene C. McAuliffe, C-382412; 
Stanley J. Patryas, C-1195204; and John C. Tapp, C-1114390, 

In the particular case here involved the veteran’s insurance policy 
was in full force and effect at the time the veteran filed suit for per- 
manent total disability benefits, he having paid premiums on the 
policy continuously from the date of conversion December 1, 1922, 
through February 1934, which was subsequent to the date the judg- 
ment was entered. The suit did not involve the validity of the in- 
surance and did not affect the existence or life of the insurance 
policy. The only question before the court was with respect to the 
veteran’s entitlement to permanent total disability benefits under 
the disability provisions of the policy. The court found that the 
veteran was permanently and totally disabled from November 4, 
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1930, and the judgment provided only for the return of premiums 
and the payment of permanent total disability benefits. 

The right of the designated beneficiary to death benefits is in 
nowise dependent upon that judgment, the only effect of the judg- 
ment on such benefits being the reduction of the amount of insur- 
ance to the extent of the number of disability installments paid to 
the veteran. 

The judgment specifically allowed attorneys’ fees of “ten per 
centum of all future installments paid to the plaintiff because of 
and as a result of this judgment.” It did not allow or purport to 
allow attorneys’ fees of ten -percentum of installments due and pay- 
able to the death beneficiary after the death of the insured not 
because of or as a result of the judgment but because of the terms 
of the policy and as a result of the death of the veteran. 

This case is clearly distinguishable from the cases cited by you 
and others in which the question determined by the court was the 
validity or existence of the insurance where the right of the death 
beneficiary to installments due and payable after the death of the 
insured depended entirely on the judgment of the court. Accord- 
ingly, the audit action in the Reed case is sustained. 

It is understood to be your present position that the action of 
the Veterans’ Administration in judgment cases arising under sec- 


tion 19 of the World War Veterans’ Act as amended, is final and 
conclusive by reason of the provisions of section 5 of the same act, 
as amended by the act of July 3, 1930, 46 Stat. 991, providing in 
part as follows: 


The director, subject to the general direction of the President, shall admin- 
ister, execute, and enforce the provisions of this act, and for that purpose 
shall have full power and authority to make rules and regulations, not incon- 
sistent with the provisions of this act, which are necessary or appropriate 
to carry out its purposes, and shall decide all questions arising under this 
act; and all decisions of questions of fact and law affecting any claimant to 
the benefits of titles II, III, or IV of this act shall be conclusive except as 
otherwise provided herein. * * 


Evidently, you have overlooked the fact that attorneys’ fees are 
payable only as provided for in section 500, title V, of the World 
War Veterans’ Act, as amended by the act of March 4, 1925, 43 


Stat. 1311. With respect to judgment cases that section reads as 
follows: 


* * * Provided, however, That wherever a judgment or decree shall be 
rendered in an action brought pursuant to section 19 of title I of this act the 
court, as a part of its judgment or decree, shall determine and allow reason- 
able fees for the attorneys of the successful party or parties and apportion 
same if proper, said fees not to exceed 10 per centum of the amount recovered 
and to be paid by the bureau out of the payments to be made under the 
judgment or decree at a rate not exceeding one-tenth of each of such payments 
until paid. * * * 
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You will note that neither title I nor title V is mentioned in section 
5 of the World War Veterans’ Act, as amended, supra. 

In cases of suits duly filed under section 19 of the act, supra, the 
authority vested in the Administrator of Veterans’ Affairs under 
section 5 of the act to make final decisions of questions of fact and 
law with respect to claimants’ entitlement to payments of benefits 
under insurance contracts, is taken out of the Administrator’s juris- 
diction and placed im the jurisdiction of the courts. And the right 
to attorneys’ fees in such cases is dependent upon the judgment of 
the court and not upon any final decision by the Administrator 
under authority of the provisions of the said section 5. 

In support of your position in this matter you quote extensively 
from the pleadings and brief filed by this office in the case of 
James S. Cathcard now pending before the United States Court 
of Appeals for the District of Columbia, in which a petition was 
filed in the District Court of the United States for the District of 
Columbia seeking a writ of mandamus to the Administrator of 
Veterans’ Affairs and in which the District Court determined that 
the Acting Comptroller General of the United States should be 
joined. The pertinence of your reference to that case in connection 
with the present matter is not apparent. There is not before the 
court in that case any question of insurance, or of attorneys’ fees, 
or of any audit action of this office in questioning the payment of 
the judgment as proposed by the Veterans’ Administration—the 
finality of decision there asserted relating solely to determinations 
respecting compensation and vocational training pay benefits. 
Therefore, neither the Cathcard case nor the brief filed therein by 
this office has any bearing whatever on the present case. 

You refer, also, to the decision of this office dated July 6, 1937, 
A-27645, 17 Comp. Gen. 4, wherein this office stated that it would 
not be required to object to recognition by the Veterans’ Admin- 
istration of assignment of attorneys’ fees allowed by the court. That 
statement was made not because of any finality of the Administra- 
tion’s action but because the Government would obtain a full ac- 
quittance under such an assignment. In the Reed case here involved 
I am not convinced that the payment to the attorneys would be a 
good acquittance against the death beneficiary’s claim for the amount 
of death benefits so withheld from her and paid to the attorneys. I 
find nothing in the decision of July 6, 1937, supra, to support your 
view in the present matter. On the contrary, it was specifically 
stated therein as follows: 
Section 500 of the statute containing the authority for fixing and paying 


attorneys’ fees in title V of the act, and section 19 of the statute containing 
the authority for the litigation involving war-risk insurance policies is in title 
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I of the act. The decisions of the Administrator of Veterans’ Affairs which 
are made final and conclusive by section 5 of the statute, supra, are those 
“affecting any claimant to the benefits of titles II, III, or IV of this act.” 
Since a claim for attorneys’ fees in a situation such as here involved is based 
upon a court judgment or decree as distinguished from a determination by 
the Administrator of Veterans’ Affairs, and further, since such claim arises 
under titles I and V of the act, as distinguished from titles II, III, or IV of 
the act, there is considerable room for doubt whether your determination in 
this matter would be final and conclusive, as seems to have been assumed by 
you in the second paragraph of your letter. 


I cannot agree with the view that the action of the Veterans’ Ad- 
ministration in making payments of war risk insurance or attorneys’ 
fees pursuant to court judgments is final and conclusive. Accord- 
ingly, in the audit of accounts or claims involving such payments, this 
office will continue to determine whether such payments, made or 


proposed, are strictly in accordance with the terms of the judgments 
of the courts. 


(A-95494) 


BONDS—PATENT INFRINGEMENT—WITHHOLDING OF CONTRACT 
PRICE PERCENTAGE IN LIEU OF—PAYMENT CONDITIONS 


Where, in lieu of the bond required by the invitation for bids in protection 
of the United States against loss should the contractor default in the 
obligation under the patent provisions of the bid, a provision is. inserted 
in the contract for the withholding of a percentage of the purchase price 
until “in the judgment of the Secretary of Commerce, the Government is 
satisfied that the United States is not obligated or liable on account of 
the use of any such invention as described above,” return of the portion 
of the contract price withheld from payment is not authorized until the 
condition precedent thereto is met, the additional provision included in 
the contract that the contractor shall save the Government harmless from 
any possible patent infringement being a concurrent and not an alternative 
provision and not permitting payment of the withheld amount prior to 
judgment determination of the Secretary. 


nie eet General Elliott to the Secretary of Commerce, June 30, 
3 . 


There has been received your letter of June 3, 1938, as follows: 


On June 17, 1935, the Superintendent of Lighthouses, Staten Island, N. Y., 
with the approval of this office entered into Contract C3a—4023 with the Collins 
Radio Company, Cedar Rapids, Iowa, in the amount of $1,453.50 for furnishing 
three radiotelephone transmitters. In advertising for this purchase the adver- 
tisement provided that the successful bidder would be required to furnish 
patent infringement bond in the amount of ten percent of the contract price, 
the terms of which would fully protect the Government against loss should 
the contractor default in the obligation under the patent provisions of the 
bid. However, when the contract was entered into, in lieu of furnishing a 
patent infringement bond the following agreement was prepared and made 
a part of the contract: 

“In lieu of the patent infringement bond specified the contractor agrees 
that from any and all payments provided for under the terms of the contract, 
the Government may deduct 10% of the contract price and retain the same 
to indemnify the Government for the payment of any judgment and costs ob- 
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tained against the United States or expenses incidental thereto, by reason 
of or for or on account of any patented or unpatented invention, article or 
appliance, manufactured or used in the performance of this contract, including 
its use by: the Government. The 10% so deducted or any balance thereof 
remaining shall be paid the contractor when in the judgment of the Secretary 
of Commerce, the Government is satisfied that the United States is not obligated 
or liable on account of the use of any such invention as described above.” 

When delivery was made under this contract payment was made less ten 
percent in accordance with the above quoted provision of the contract. This 
payment was made on October 4, 1935, on Voucher # 2-36529 by G. F. Allen, 
Chief Disbursing Officer, Symbols # 108, 102, and 95837. The contractor has 
now made claim on the enclosed voucher for payment of the $145.35 which was 
deducted when the original payment was made. 

This matter has been given careful consideration, but this Department would 
not be in position now or at any time in the future to certify that the United 
States is not obligated on account of any possible patent infringement in con- 
nection with the furnishing of material called for under this contract as re- 
quired by the above quoted provision, as it is considered that such a determi- 
nation could only be made by a proper court should suit be instituted. 

The contract in question also contained the following: 

“The contractor shall hold and save the Government, its officers, agents, ser- 
vants, and employees, harmless from liability of any nature or kind, including 
costs and expenses, for or on account of any patented or unpatented invention, 
article or appliance manufactured or used in the performance of this contract, 
unless otherwise specifically stipulated in this contract.” 

This Department feels that the United States is sufficiently protected by 
this provision, but respectfully requests to be advised whether your office would 
have objection to the payment at this time of the $145.35 which was withheld. 

The return of the enclosed voucher is requested. 


Under the provision of the contract whereby 10 percent of the 
purchase price was withheld for the purposes set forth therein, the 
condition under which the amount so withheld would be paid to 
the contractor was that it would be paid “when in the judgment of 
the Secretary of Commerce, the Government is satisfied that the 
United States is not obligated or liable on account of the use of any 
such invention as described above.” Compliance with that provi- 
sion constitutes a condition precedent to the payment of the amount 
withheld. On the present record, the condition has not been met. 

The fact that the contract contains the further provision, also 
quoted i:f your letter, to the effect that the contractor shall save the 
Government harmless on account of any possible patent infringe- 
ment, does not obviate the necessity for compliance with the condi- 
tion mentioned above before payment of the amount withheld may 
be authorized. The invitation for bids incorporated by reference as 
part of the contract, provided, among other things, that: 


The successful bidder shall give bond in the amount of 10% of the contract 
price, the terms of which shall fully protect the Government against loss should 
the contractor default in the obligation under the patent provisions of this 
bid. * * # 

It is thus apparent that the bond therein referred to—in lieu of 
the furnishing of which 10 percent of the contract price was with- 
held—was intended as security for the performance by the contractor, 
should occasion arise, of the referred-to provision that the contractor 
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shall save the Government harmless from any possible patent in- 
fringement. Since the amount withheld was under a provision that 
was in lieu of the bond, it is apparent that the amount withheld was. 
intended as in the nature of security similar to that for which the 
bond was to be given. It is obvious, therefore, that the provision 
for withholding the 10 percent and the provision that the contractor 
shall save the Government harmless from any possible patent in- 
fringement are not alternative provisions but are concurrent provi- 
sions having a definite relation to each other. Therefore, the fact 
that the latter provision appears.in the contract. cannot in itself con- 
stitute a basis for payment of the amount withheld under the former. 

Accordingly, there appears no basis, on the present record, upon 
which payment of the amount withheld may be authorized. The 
voucher submitted is returned as requested. 








APPENDIX 


VOUCHER CERTIFICATE REQUIREMENTS WITH RESPECT TO REPAIRS 
TO PASSENGER-CARRYING VEHICLES 


[A-87920] 
Juty 29, 1937. 
To the Officials of Departments and Independent Establishments and Others Con- 
cerned: 

In the audit of vouchers submitted to this office covering repairs to Govern- 
ment automobiles it has been noted that generally no statement is made thereon 
with reference to the make, model, or total cost of repairs, as applied to the par- 
ticular vehicle covered by the voucher. 

Section 3 of the act approved May 14, 1937, 50 Stat. 163, provides: 


“No appropriation available for the executive departments and independent 
establishments of the Government for the fiscal year ending June 30, 1938, whether 
contained in this Act or any other Act, shall be expended— 

* * * * * * * 

“(c) For the maintenance, upkeep, and repair (exclusive of garage rent, pay 
of operators, tires, fuel, and lubricants) on any one motor-propelled passenger- 
earrying vehicle, except busses and ambulances, in excess of one-third of the market 
price of a new vehicle of the same make and class and in no case in excess of $400.” 


To give effect to these provisions of law in the audit by the General Accounting 
Office of accounts covering the expenditures in question it is hereby made a 
requirement that on all vouchers for repairs to passenger-carrying vehicles for 
periods beginning on and after July 1, 1937, there shall appear a statement with 
respect to each vehicle as to the make, model and total cost of repairs made during 
the current fiscal year. 

R. N. Evuiort, 
Acting Comptroller General of the United States. 


CERTIFICATION AS TO “CITIZENSHIP”? AND RELATED REQUIRE- 
MENTS OF APPROPRIATION ACTS FOR CERTAIN DEPARTMENTS, 
ESTABLISHMENTS, AND AGENCIES 

[A-94386, A-95291] 
JUNE 27, 1938. 


To the Heads of Departments, Independent Establishments, Agencies, and Others 
Concerned: 


Certain approncations available for the payment of salaries and wages of 


employees of the Federal Government provide that no part of any appropriation 
contained therein or authorized thereby to be expended shall be used to pay the 
compensation of any officer or employee of the Government of the United States, 
or of any agency the majority of the stock of which is owned by the Government 
of the United States, whose post of duty is in continental United States, unless 
such officer or employee is a citizen of the United States, or a person in the serv- 
ice of the United States on the date of the approval of the act, who being eligible for 
citizenship has filed a declaration of intention to become a citizen, which declara- 
tion is valid and has not expired, or who owes allegiance ta the United States. 
Exceptions are made for some agencies as to certain classes of ore: 

In order that evidence of compliance with the statutes involved will appear in 
the accounts of the various disbursing officers making payments of guch salaries 
and wages, each pay roll, pay voucher, or pay claim submitted for payment from 
any appropriation or expenditure authorization which is subject to the above- 
mentioned statutory limitation shall contain an administrative certificate of 
compliance with the respective statutes, in the following form: 
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I further certify that employment of the persons named on the 
(pay roll, pay voucher, or pay claim, 
as the case may be) is not prohibited by the so- 
called ‘“‘citizenship’’ provisions of section(s) -... of the act(s) of 
, 1938 (Public ...-), limiting the availability of the 

appropriation from which their salaries are to be paid. 


The required certification may be a continuation of the present form of certifi- 
cate by typewriting, overprinting, or stamping same near the space provided for 
the signature of the administrative certifying officer, or elsewhere cn the roll or 
voucher, specific references to the applicable laws to be stated in the blank 
spaces provided in the form. 


R. N. Enssort, 
Acting Comptroller General of the United States. 


PROCEDURE FOR ADJUSTMENT BETWEEN APPROPRIATION FUND, 
LIMITATION, AND OFFICIAL PROJECT ACCOUNTS 


[General Regulations No. 78-Revised] 
Aveust 17, 1937. 


1. The procedures prescribed (1) in General Regulations No. 78 and Supple- 
ment No. 1 thereto, dated April 4, 1934, and November 22, 1934, respectively, 
for the use of standard forms Nos. 1080, 1080a, 1080b, and 1080c, Voucher for 
Adjustments between Appropriations and/or Funds, and Standard Form No. 1081, 
Schedule of Adjustments; (2) in General Accounting Office circular letter, 
A-65773, dated May 9, 1936, which authorizes the use of the above forms for 
adjustments between official projects under the same appropriation; and (3) in 
General Regulations No. 21 and Supplement No. 1 thereto, dated March 10, 1923, 
and March 12, 1928, respectively, authorizing the use of Standard Form No. 1034, 
Public Voucher for Purchases, and Services other than Personal, for adjustments 
between appropriations, are hereby rescinded, and the procedure hereinafter pro- 
vided in lieu thereof and the following standard forms are hereby prescribed for 
general use throughout the Government service, effective October 1, 1937: 


Form No. 1080—Revised, Voucher for Adjustments between Appropriations 
and/or Funds (original—white) 

Form No. 1080a—Revised, Voucher for Adjustments between Appropria- 
tions and/or Funds (memorandum—yellow) 

Form No. 1080b—Revised, Voucher for Adjustments between Appropriations 
and/or Funds (collection voucher—blue) 

Form No. 1080c—Revised, Voucher for Adjustments between Appropriations 
and/or Funds (memorandum of collection voucher—green) 

Form No. 1081—Revised, Schedule of Adjustments 

Form No. 1097, Request for Corrections‘in Appropriation, Fund, Limitation, 
and Officia) Project Accounts. 


ADJUSTMENTS FOR TRANSFERS 


2. Adjustments between appropriations, funds, limitations, and official projects, 
for services performed, for materials, supplies, and equipment furnished, and for 
advarice payments requested pursuant to law for services to be performed or 
supplies to be furnished, will be accomplished by use of revised Forms 1080, 
1080a, 1080b, and 1080c, Voucher for Adjustments between Appropriations and/or 
Funds, hereinafter referred to as the “adjustment vouchers,”’ and 1081—Revised, 
Schedule of Adjustments, except as otherwise provided in paragraph 7. 


CLASSES OF TRANSFERS 


3. In order that the General Accounting Office may act promptly on adjustment 
vouchers it is desired that for the different classes of transactions shown below 
information be furnished as indicated: 

(a) Transfers of materials, supplies and equipment (other than from storehouse 
stock).— Materials, supplies, and equipment should be transferred, if new, at the 
cost of acqutsition; if used or otherwise depreciated in value, at cost of acquisition 
less depreciation. In determining the transfer value of used materials, supplies, 
and equipment there must be taken into consideration a proper allowance for 
depreciation, computed upon such standard basis as may be determined to be 
proper, the computations with respect thereto to be stated on the adjustment 
voucher, ‘There shall be shown on the adjustment voucher the reference to the 
disbursing officer’s voucher number and symbol covering the acquisition of the 
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said articles. In the event the required voucher reference cannot be furnished, 
the transfer value of the article will be applied as miscellaneous receipts. 

(b) Transfers from storehouse stock—Where materials, supplies, and equipment 
are furnished from storehouse stock there should be a statement on the adjustment 
voucher to that effect and that the appropriation to be credited has been or will 
be available for replacement thereof, if such replacement is necessary. If replace- 
ment is not necessary, the fact should be indicated on the adjustment voucher 
and the credit directed to be applied, as miscellaneous receipts, to account ‘5115, 
Sale of Government Property—All Other.’’ The unit price of all materials, 
supplies, ete., so transferred should be the average cost price or a price computed 
upon such other basis as will insure full reimbursement to the fund from which 
acquired, and the unit price and basis used will be shown on the adjustment 
vouchers. 

(ec) Transfers of costs for special or shop-job work.—Where transfers of costs for 
special or shop-job work are to be consummated, the department, bureau, or 
establishment performing the services for which reimbursement to the appropria- 
tion or fund is to be made should show on the adjustment voucher either the job 
price per unit for work or a distribution of the charges as between labor (personal 
services), materials, and supplies, and general overhead, together with a statement 
showing the basis used for such distribution. 

(d) Advance payments.—Where, in accordance with the provisions of section 
601 of the Economy Act approved June 30, 1932, 47 Stat. 417, or other provision 
of law, advance payments are made by one department, establishment, bureau, 
or office to another, there will be stated on the adjustment vouchers the purposes 
for which such materials, services, etc., are to be used. Such advance payments 
will be credited to special working funds, the symbols and titles of which will be 
prescribed by the General Accounting Office, as provided by law. Upon comple- 
tion of the work or furnishing of the supplies, proper adjustments on the basis of 
the actual cost of the materials, supplies, or equipment furnished, or work or 
services performed, will be effected by use of adjustment vouchers in the regular 
manner, reference thereon being made to the adjustment voucher(s) on which 
previous amounts were transferred. 


PREPARATION OF REVISED FORMS 1080, 1080a, 1080b, 1080¢, AND 1081 


4. By the billing office—(a) The department, establishment, bureau, or office 
(the billing office) performing the services or furnishing the supplies for which 
reimbursement or advance payment is sought will prepare the adjustment 
vouchers, revised Forms 1080, 1080a, 1080b, and 1080c (all of which will be pre- 
— at one writing), by showing thereon in the spaces provided therefor (1) the 

ill number, (2) the names of the departments, establishments, bureaus, or offices 
concerned, (3) detail data pertaining to articles, services, etc., transferred, and 
(4) in the accounting classification block on Forms 1080b—-Revised and 1080c— 
Revised, to be completed by the billing office, on one line in the column headed 
“Appropriation, Limitation, or Project Symbol” the appropriation or fund symbol 
and the suffix of the limitation or project, if any is involved, to be credited. If 
more than one limitation or project is involved additional lines will be used for each 
such additional limitation or project. The amounts to be credited to the limita- 
tion or project will be shown in the column headed “Limitation or Project Amount’”’ 
on the same line as the symbol, and the appropriation title and amount creditable 
to such appropriation will be entered in the columns headed ‘Appropriation 
Title” ond “Appropriation Amount’, respectively. Forms 1080—Revised and 
1080b— Revised will be certified by the officer in the billing office having adminis- 
tration of the appropriations or funds to be credited. 

(b) The original and memorandum copies of the adjustment voucher (Forms 
1080—-Revised and 1080a—Revised) and the collection voucher (Form 1080b— 
Revised) will be transmitted by the billing office to the department, establishment, 
bureau, or office for which the services were or are to be performed or the supplies 
were or are to be furnished. One memorandum copy of the collection voucher 
(Form 1080c—Revised) will be retained by the billing office awaiting information 
as to the action taken. 

5. By the office billed. (a) Upon receipt of the adjustment vouchers in the 
department, establishment, bureau, or office billed, they will be completed as 
follows: 

(b) In the accounting classification block on Forms 1080—Revised and 1080a— 
Revised, to be completed by the office billed, there will be shown on one line in 
the column headed ‘Appropriation, Limitation, or Project Symbol’ the appro- 
priation or fund symbol and the suffix of the limitation or project, if any is involved, 
to be charged. If more than one limitation or project is involved additional lines 
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will be used for each such additional limitation or project. The amounts to be 
charged to the limitation or project will be shown in the column headed “‘Limita- 
tion or Project Amount’”’ on the same line as the symbol, and the appropriation 
title and amount chargeable to the appropriation will be entered in the columns 
headed “Appropriation Title’ and ‘Appropriation Amount’’, respectively. The 
lower portion of the accounting classification block is for use by the administrative 
office as an aid in posting to the administrative records the amounts listed therein. 

(c) The adjustment voucher (Forms 1080—Revised and 1080b—Revised) if 
approved will then be certified for payment by the officer having administration 
of the appropriations or funds to be charged. 

(d) The office billed will then prepare Form 1081—Revised, Schedule of 
Adjustments, in seven copies (one original and six carbons), as follows: (1) Insert 
in the heading the names of the departments, establishments, bureaus, or offices 
concerned and the name of the disbursing officer in whose accounts the appropria- 
tions or funds will be charged and credited; (2) list the adjustment vouchers in the 
right-hand column, indicating the amount to be credited to each appropriation 
and/or fund; (3) summarize same by appropriation and/or fund symbols at the 
end thereof; and (4) enter in the left-hand column a summary of the amounts 
chargeable to the appropriations and/or funds involved. The amounts so listed 
on Form 1081—Revised will also be ineluded with the disbursements and collec- 
tions which are reported on Standard Form 1095, Summary Statement of Dis- 
bursements and Ccllections by Appropriation Limitations, pursuant to General 
Regulations No. 83. 

(e) The office billed will promptly forward one complete copy of the schedule 
of adjustments (Form 1081—Revised), together with copy of adjustment voucher 
(Form 1080b—Revised), to the General Accounting Office, Accounting and Book- 
keeping Division, and will retain for its own records one copy of the schedule of 
adjustments (Form 1081—Revised) and the memorandum copy of the adjustment 
voucher (Form 1080a— Revised). 

(f) The completed adjustment voucher (Form 1080—Revised), accompanied 
by the original and four copies of the completed schedule of adjustments (Form 
1081—Revised), will be transmitted to the accountable (disbursing) officer indi- 
cated on the schedule, for consummation of the transactions through his accounts. 


EFFECTING ADJUSTMENTS IN ACCOUNTABLE OFFICERS’ ACCOUNTS 


6. In the accounts of the same accountable officers.—(a) Where services have 
been performed or supplies furnished by one department, establishment, bureau, 
or office for another, or where payments in advance are demanded under authority 
of law for services to be performed or supplies furnished, settlement for which, 
both as to payment and collection, is to be consummated through the accounts 
of the same accountable officer, the following procedure is prescribed: 


(1) Upon receipt of the completed adjustment voucher (Form 1080- 
Revised) and accompanying schedules (Form 1081—Revised), the accountable 
officer will number each such adjustment voucher in a separate series, com- 
mencing with number “A-1” at the beginning of each fiscal year. 

(2) From the schedules of adjustments, postings will be made to the dis- 
bursing office ledger by debiting and crediting the appropriations or funds as 
indicated. 

(3) The accountable officer will draw a check in favor of the Treasurer of 
the United States which will be deposited by the said accountable officer into 
the Treasury of the United States, using for such purpose Treasury Form 
1—Revised, for credit to the appropriations and/or funds indicated on the 
schedule of adjustments (Form 1081—Revised). A separate certificate of 
deposit (Treasury Form 1—Revised) must be preranes or each department 
or establishment involved. Reference to the schedule of adjustments 
(Form 1081—Revised) covered by each certificate of deposit will be noted 
thereon, and the check number, date, amount, and number of the certificate 
of deposit on which the deposit is made will be entered in the spaces provided 
. ws pitas of all copies of the schedule of adjustments (Form 1081— 

evised). 

(4) The original adjustment vouchers (Form 1080—Revised), together with 
the original schedule and summary (Form 1081—Revised), will accompany 
the accountable officer’s accounts to the General Accounting Office. One 
carbon copy of the schedule of adjustments (Form 1081—Revised) will be 
retained in the disbursement file of the accountable officer and one copy in 
his collection file. A copy of Form 1081—Revised will be attached to the 
duplicate (green) copy of certificate of deposit (Treasury Form 1—Revised) 
covering amounts deposited and sent by the accountable officer making the 
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deposit to the billing department, establishment, or office as an advice of the 
completion of the transactions. A completed copy of Form 1081—Revised 
will also be sent to the department, establishment, or office billed. 

(5) The amount of the adjustment vouchers will be reported in the ‘‘ Adjust- 
ments’’ columns on the payment and receipt sides of the account current, 
Standard Form 1019—Revised, opposite the appropriations, etc., to be 
charged and credited, respectively. 


7. In the accounts of different accountable officers —(a) In those cases where 
payments for services rendered or for supplies, equipment, etc., transferred by 
one agency of the Federal Government to another are required to be made by a 
different accountable officer than the one authorized to receive and account for 
the amount of the collections, the bureau or office performing the services or 
transferring the said supplies, etc. (the billing office), will state an adjustment 
voucher on revised Forms 1080, 1080a, 1080b, and 1080c, as hereinbefore pro- 
vided in paragraphs 4(a) and (b). 

. (b) Upon receipt of the adjustment vouchers in the department, establishment, 
bureau, or office billed, they will be completed as hereinbefore provided in para- 
graphs 5(b) and (ce). 

(ec) The office billed will then list the adjustment vouchers in the same manner 
as other disbursement vouchers on Standard Form No. 1064—Revised, Schedule 
of Disbursements, in quadruple, retain the quadruplicate copy in its file, and 
transmit the original and two carbon copies with the adjustment vouchers to the 
paying accountable officer (the disbursing officer for the billed office) who will 
number the adjustment voucher in the same sequence with his regular disburse- 
ment vouchers, and issue his check in favor of the Treasurer of the United States 
for the amount approved, retaining the original voucher (Form 1080—Revised) 
and the original schedule of disbursements (Standard Form No. 1064—Revised) 
for transmission with his accounts to the General Accounting Office, one copy of 
the schedule of disbursements being retained for his disbursement file. Credit 
will be claimed as ‘‘Disbursements” on the “Payments” side of his account 
current, opposite the appropriation or fund chargeable. One copy of the schedule 
of disbursements, completed as to the paying officer’s disbursement voucher 
number, will be returned promptly to the office billed as advice of payment. The 
check, together with the adjustment voucher (Form 1080b—Revised), will be 
transmitted promptly to the billing office. 

(d) Upon receipt of the check, etc., in the billing office, proper record thereof 
will be made and the check listed on the current schedule of collections (Standard 
Form 1044—Revised, prepared in the required number of copies) will be trans- 
mitted promptly to the accountable officer who will deposit the check into the 
Treasury and account therefor in the same manner as for other collections. (See 
General Regulations No. 40, Supplement No. 1, and General Regulations No. 83.) 
One copy of the schedule of collections, together with adjustment voucher (Form 
1080b), will be transmitted by the billing (administrative) office to the General 
Accounting Office, Accounting and Bookkeeping Division, at the time the remit- 
tances, etc., are forwarded to the said accountable officers. (See General Regu- 
lations No. 87.) 

8. Effecting adjustments not requiring the issuance of checks.—(a) In those 
cases involving transfers between limitations or official projects under the same 
appropriation, adjustment vouchers and schedules, revised Forms 1080, 1080a, 
1080b, and 1080c, and 1081, will bear the notation “No check to be drawn.” 

(b) Where the limitations or official projects involved are under the jurisdiction 
of different administrative offices, the adjustment vouchers and Form 1081— 
Revised will be ee in the same manner as those requiring checks to be 
drawn. Where the limitations or official pos involved are under the jurisdic- 
oe of the same administrative officer all of the forms will be executed by such 
officer. 

(c) Since such transactions do not affect the accountable officer’s accounts, 
revised Forms 1080, 1080b, and 1081 (original and two copies) will be forwarded 
direct to the General Accounting Office, Accounting and celtceusing Division, 
for settlement. Upon audit by the General Accounting Office copies of the related 
schedule of adjustments (Form 1081—-Revised) will be forwarded to each ad- 
ministrative office concerned, on which will be noted the approval or exception 
taken to the vouchers as submitted. 


PROCEDURE FOR EFFECTING CORRECTION OF ERRORS 


9. It has been the practice of accountable officers to make adjustments in their 
accounts to correct erroneous charges and credits to appropriations and/or funds. 
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Such practice should be discontinued, and Standard Form 1097, Request for 
Corrections in Appropriation, Fund, Limitation, and Official Project Accounts, 
when pee will be used as provided in paragraphs 10 and 11. 

10. Errors discovered by administrative or accountable officers.—(a) In the event 
errors have been made in charging or crediting appropriations, funds, limitations, 
or official projects, the administrative office or accountable officer responsible 
for such errors will prepare Form 1097, Request for Corrections in Appropriation, 
Fund, Limitation, and Official Project Accounts, in triplicate, the original and 
duplicate of which will be submitted to the General Accounting Office, Accounting 
and Bookkeeping Division, where transfer settlement, if proper, will be made. 

(b) In the spaces provided on the form there will be shown the name of the 
department, establishment, bureau, or office concerned, and the date thereof; 
the name, location, and symbol of the accountable officer in whose accounts the 
errors occurred; reference to the number of the voucher, certificate of deposit, or 
schedule, etc., on which the errors appear; period of account; symbols (only of 
the appropriations, etc., to be charged and credited; amount of adjustment;. 
a full statement setting forth the reason for the corrections; and the signature and 
title of the administrative or accountable officer approving such request. 

(c) If the correction involves different appropriations or funds, transfer settle- 
ment will be issued therefor by the General Accounting Office. Copy of the re- 
quest for corrections (Form 1097) as apenaves by the Pentanl Accounting Office, 
and, upon issuance thereof, copy of the resulting transfer and counter warrant 
will be furnished to the administrative offices concerned. 

(d) If the correction involves only the limitation or official project accounts 
under the same appropriation or fund, to the extent determined to be proper, the 
request for corrections (Form 1097) will be approved by the General Accounting 
Office and the approved copy will be returned to the administrative office. 

(e) If, for any reason, the corrections requested appear to be improper, notation 
accordingly will be made on the copy of the request for corrections (Form 1097) 
and such copy will be returned by the General Accounting Office to the adminis- 
trative office or accountable officer. 

(f) If the correction requested is one that can be effected only in the accounta- 
ble officer’s account the original of the request for corrections (Form 1097) will 
be forwarded by the General Accounting Office to the accountable officer con- 
cerned, who will make the correction as indicated and submit such original with 
his account in support of the action taken. 

11. Errors disclosed by the General Accounting Office.—(a) In cases of errors 
disclosed in the audit of the accounts by the General Accounting Office between 
appropriations or funds, corrections thereof will be accomplished by means of 
transfer settlements, and copies of resulting transfer and counter warrants will 
be furnished to the administrative offices concerned in the usual manner. 

(b) Where errors disclosed in the audit of the accounts by the General Ac- 
counting Office involve only limitations or official projects under the same appro- 
priation or fund, the correction of such errors will be accomplished by the stating 
of correcting entries on Standard Form No. 1017-G, Journal Voucher, by the 
General Accounting Office, Accounting and Bookkeeping Division, and an ap- 
proved copy thereof will be furnished to the administrative office concerned for 
use in correcting the administrative records. 

12. Copies of the standard forms herein prescribed have been transmitted to 
the Public Printer with the request that the same be printed and made available 
at the earliest practicable date. Authority is granted to use present standard 
Forms 1080, 1080a, 1080b, 1080c, and 1081, and mimeographed copies of Standard 
Form No. 1097, Request for Corrections in Appropriation, Fund, Limitation, and 
Official Project Accounts, as per copy thereof attached to these regulations. 

13. Upon receipt of these regulations, each department and establishment is 
requested to make requisition AT ONCE upon the Public Printer for a supply 
of standard forms herein approved which, it is estimated, will be seers for its 
service for the period ending June 30, 1938. In so doing, it is understood and 

by said departments and establishments that they thereby consent to the 
plan of combining all the uisitions submitted and printing the total thereof 
in one edition to be delivered to the respective departments or establishments, 
or placed in stock at the Government Printing Office, subject to their order, or 
partly delivered and partly placed in stock, as the case may be, and that they 
authorize the Public Printer to prorate the cost of printing and to render bill 
against each department and establishment for its proportionate share on the 
basis of the number of forms ordered by it. 

R. N. Exuiort, 


Acting Comptroller General of the United States. 
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Standard Form No. 1097 
Form approved by 
Comptroller General U. 8. 
August 17, 1937 


93 
General Regulations No. 78—Revised Reference No... 


REQUEST FOR CORRECTIONS IN APPROPRIATION, FUND, LIMITA- 
TION, AND OFFICIAL PROJECT ACCOUNTS 


(Department or establishment) 


Curer, ACCOUNTING AND BooKKEEPING DIVISION, 
General Accounting Office, 
Washington, D. C 


Adjustment is necessary to correct errors in the accounts of 
(Disbursing officer) 


, disbursing symbol No. -_.-. as 


APPROPRIATION, LIMITATION AND PROJECT SYMBOL 
REFERENCE ° 


(Vou., Schedule or | PERIOD OF |__| AMOUNT 
yi ACCOUNT 
c/D Number) So be Gaakeed 


FULL EXPLANATION OF ERROR AND REASON FOR ADJUSTMENT 


FOR GENERAL ACCOUNTING OFFICE USE 


Action TAKEN: 
Approved—as submitted—as corrected. 
Disapproved. 


Chief, Accounting and Bookkeeping Division. 
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SYMBOLIZATION OF EMERGENCY RELIEF APPROPRIATION LIMI- 
TATIONS UNDER THE EMERGENCY RELIEF APPROPRIATION ACT 
OF 1937, APPROVED JUNE 29, 1937 


[General Regulations No. 81—Supplement No. 3] 





Juty 1, 1937. 


Special appropriation symbols and titles for use in the accounting for appro- 
priations provided in the Emergency Relief Appropriation Act, approved June 
29, 1937, have been prescribed as follows: 

1. The general appropriation symbol and title will be “08999 Emergency Relief, 
1938”’. 

2. The appropriation symbol numbers to be used for allocations under the 
limitations specified in the Emergency Relief Appropriation Act of 1937 will be 
similar to those adopted for the Emergency Relief Appropriation Act of 1935 and 
the Emergency Relief Appropriation Act of 1936. Such symbol numbers will 
consist of six digits and the first digit will denote the principal class of projects, 
i. e., the figure “4” representing non-Federal projects and the figure “5” denoting 
Federal projects. The second and third will denote the department, establish- 
ment, eet commission, agency, etc., of the Government for which purpose the 
same figures assigned pursuant to General Regulations No. 81 will be used. The 
fourth and fifth digits will denote the bureau or organization unit, with the follow- 
ing exceptions: “465800” will represent the appropriation ““Emergency Relief, 
Works Progress Administration (Non-Federal Projects Approved Prior to June 
30, 1937), 1938’’; “565800” will represent the appropriation ‘‘Emergency Relief, 
Works Progress Administration (Federal Projects Approved Prior to June 30, 
1937), 1938’; ‘'565089” will represent the appropriation “Emergency Relief, 
Works Progress Administration, Administrative Expenses, General, 1938’; and 
565099” will represent the appropriation ‘‘Emergency Relief, Works Progress 
Administration, Administrative Expenses, Project Supervision, 1938.” The 
sixth digit will denote the limitation or class of project involved, i. e., limitations 
(a), (b), (c), and (d) set forth in the Emergency Relief Appropriation Act of 
1937 will be represented by the figures 1, 2, 3, and 4, respectively; the figure 5 
will cover allocations to the Resettlement Administration for loans, relief, and 
rural rehabilitation; figure 6 will cover allocations for all other authorized projects; 
and the figure 9 will cover allocations for administrative expenses. 

3. Allocations of funds provided by the Emergency Relief Appropriation Act 
of 1937 to Works Progress Administration for use on projects approved under the 
Emergency Relief Appropriation Act of 1935 and the Emergency Relief Appro- 
priation Act of 1936, prior to June 30, 1937, are not subject to the limitations 
specified in the Emergency Relief Appropriation Act of 1937. Such allocations 
will be established under appropriation account symbols and titles ‘465800 
Emergency Relief, Works Progress Administration (Non-Federal Projects Ap- 
ee Prior to June 30, 1937), 1938” and “565800 Emergency Relief, Works 
or Administration (Federal Projects Approved Prior to June 30, 1937), 

4. Each disbursing officer paying vouchers chargeable to appropriation alloca- 
tions under the Emergency Relief Appropriation Act of 1937 shall include in his 
accounts rendered to the General Accounting Office Standard Form 1092, Sum- 
mary Statement of Disbursements and Collections by Official Projects, as pro- 
vided for under General Regulations No. 81, Supplement No. 1. 


R. N. Exuiort, 
Acting Comptroller General of the United States. 
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STANDARD FORMS AND ACCOUNTING PROCEDURE: (1) FOR AD- 
VANCES OF PUBLIC FUNDS AND THE RETURN THEREOF UNDER THE 
SUBSISTENCE EXPENSE ACT OF 1926, AND OTHER ACTS AUTHOR- 
IZING TRAVEL ADVANCES; (2) FOR PER DIEM AND/OR REIMBURSE- 
MENT OF EXPENSES INCIDENT TO OFFICIAL TRAVEL; (3) RECEIPT 
FOR CASH—SUBVOUCHER; (4) STATEMENT OF TRAVEL BY MOTOR 
VEHICLE; AND (5) MILEAGE VOUCHER 


[General Regulations No. 88] 
Jury 19, 1937. 


1. General Regulations No. 36, dated June 26, 1924, and supplements Nos. 1, 
2, 3, 4, and 5 thereto, dated February 28, 1927, May 3, 1929, March 20, 1931, 
August 17, 1931, and June 12, 1936, respectively, and General Regulations No. 59, 
dated October 19, 1926, and supplements Nos. 1 and 2 thereto, dated February 
28, 1929, and May 16, 1934, respectively, are hereby rescinded and the following 
regulations are prescribed in lieu thereof. 


2. The following standard forms are hereby prescribed for general use through- 
out the Government service: 


Number and Title of Standard Forms 
— = 1038—Revised, Application for Advance of Funds for Travel Ex- 


Sections 


pe 

Form No. 1080 -Revised, Schedule of Advances of Funds for Travel Ex- 
penses, under the Act of 

Form No. 1012—Revised, Voucher for Per Diem and/or Reimbursement of 
Expenses Incident to Official Travel (original) 

Form No. 1012a—Revised, Voucher for Per Diem and/or Reimbursement 
of Expenses Incident to Official Travel (memorandum) 

Form No. 1012b—Revised, Voucher for Per Diem and/or Reimbursement 
of Expenses Incident to Official Travel—Continuation Sheet (original) - 

Form No. 1012c—Revised, Voucher for Per Diem and/or Reimbursement 
of Expenses Incident to Official Travel—Continuation Sheet (memo- 


Form No. 1012d—Revised, Receipt for Cash—Subvoucher 

Form No. 1012e—Revised, Statement of Travel by Motor Vehicle 
Form No. 1071—Revised, Mileage Voucher (original) 

Form No. 1071a—Revised, Mileage Voucher (memorandum) 


Section I 


APPLICATION FOR ADVANCE OF FUNDS FOR TRAVEL EXPENSES AND THE RETURN 
THEREOF 


1. The following accounting procedure is hereby prescribed for advances of 
funds authorized under the Subsistence Expense Act of 1926, 44 Stat. 688, and 
other acts authorizing travel advances and made in conformity with Treasury 
Department Circular No. 369—Revised, dated February 1, 1929, prescribed by 
the Secretary of the Treasury pursuant to the provisions of section 8 of said oh 

2. Advances to an employee who is authorized and directed to perform official 
travel will be made upon a duly certified Standard Form No. 1038—Revised, 
2 plication for Advance of Funds for Travel Expenses, only by the disbursing 

cer designated to pay the travel expense accounts and salary of such employee. 
Each such application will be given an identifying number in the space provided 
in the upper right-hand corner thereof in regular numerical sequence for each 
department, establishment, and organization. 

3. Prior to or at the time of making such application, there will be filed with 
the disbursing officer a copy of the order directing the travel. Orders authorizing 
or directing travel, for the expenses of which an application on Standard Form 
No. 1038—Revised is made for an advance of funds, must show the approximate 
dates on which such travel will begin and terminate, and authorized advances 
will be made shortly before or after the date on which it is indicated the travel 
is to begin. Where an employee is required to travel repeatedly and frequently 
from his home station on short notice or is authorized to travel within a generally 
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prescribed area and permitted to exercise his discretion with reference thereto, 
the travel orders issued therefor must be revised or amended whenever any 
change occurs in the traveler’s assignment, and be renewed at the beginning of 
each fiscal year or as soon thereafter as practicable. 

4. An employee making application for an advance of funds on Standard 
Form No. 1038—Revised must give bond as security for said advance, or, in 
lieu thereof, he may give his consent to the deduction from his credit in the 
Retirement and Disability Fund in event of his failure to make refund of the 
travel advance when due, provided that the amount to his unencumbered credit 
in said fund is equal to or in excess of the amount to be advanced on his applica- 
tion, and provided further that he is not otherwise indebted to the United States. 
(See paragraph 8, Treasury Department Circular No. 369—Revised.) 

5. When travel advances made to an employee are secured by his credit in 
the Retirement and Disability Fund, the administrative office authorizing such 
advance will cause to be recorded on the employee’s current pay card in a block 
to be stamped in the “Remarks” column or other appropriate space in form 
substantially as follows: 


MEMORANDUM OF INDEBTEDNESS TO UNITED STATES 






Retirement 
fund deduc- Total Date settled 
tions 












iO Bee BD, CI ini on Sas BR heck desis 
Current Fiscal Year 


Travel Advances 


























No. Amount 


as a memorandum of the individual’s indebtedness to the United States show- 
ing: (a) The accumulated total of prior fiscal year’s retirement deductions, as 
recorded on Retirement Record Card, Form: 2806; (b) retirement deductions 
for the current fiscal year to date; (c) amount of any reported indebtedness of 
the applicant to the United States; (d) the unencumbered retirement credit of 
the applicant; (e) the amount of approved travel advances; and (f) the date(s) 
of full settlement of such indebtedness and advances. 

6. When an employee is transferred to another department or establishment, 
or separated from the service, a prompt verification of all sums advanced to him 
must be made and a settlement thereof effected by return to the disbursing 
officer of the accountable balance of the advance due. 

7. Checks issued for travel advances will be accounted for by the disbursing 
officer the same as advances to agent officers, or checks drawn in exchange for 
funds, and he will report same as advances to travelers (03.15) in the analysis of 
balances on his account current. See paragraph 13, infra. 

8. An account will also be maintained by the disbursing officer on the reverse 
of Standard Form No. 1038—Revised with each employee to whom travel ad- 
vances are made. 

9. The Statement of Advance of Funds for Travel Expenses, Standard Form 
No. 1039—Revised, will be prepared by each traveler to whom an advance has been 
made and attached to his travel expense voucher (1012—Revised) submitted by 
him so long as he is accountable for such advance or any part thereof. 

10. The traveler will complete Standard Form No. 1039—Revised, (1) by enter- 
ing in the spaces provided therefor a statement of his advance account, and the 
amount, if any, of his voucher which he desires applied against his travel advance, 
(2) by certifying as to the correctness of his advance account statement and as to 
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his further need, if such be the case, for the advance, and (3) by acknowledging the 
amount of his accountable balance. 

11. The administrative officer certifying the traveler’s expense voucher (Form 
1012—Revised) will indicate in the space provided on Standard Form No. 1039— 
Revised the approval or disapproval of the request made by the traveler for dis- 
position to be made of the proceeds of the voucher. 

12. The disbursing officer to whom the traveler’s expense voucher is scheduled 
for payment will complete the data as to payment and application of the check 
in the spaces provided on Standard Form No. 1039—Revised, and will file same as 
his record of the action taken. 

13. Each disbursing officer making advances of public funds under the Sub- 
sistence Expense Act of 1926, or any other act authorizing advances for similar 
purposes, will submit to the General Accounting Office with his accounts a list of 
such advances outstanding at the close of each accounting period, grouped by 
departments, on Standard Form No. 1089—Revised, Schedule of Advances of 
Funds for Travel Expenses, Under the Act of A separate 
schedule will be prepared for advances made under the Subsistence Expense Act 
of 1926, and any other act authorizing travel advances, and such schedules, showing 
the date required as indicated in the columnar headings of the form, will support 
the total amount of outstanding travel advances required to be shown in the 
analysis of balance on the account current. 

14. The disbursing officer will examine the said schedules of advances (1089— 
Revised) prepared at the close of each accounting period, and if any outstanding 
balances of advances to travelers within the continental limits of the United States 
appear thereon under which no vouchers have been submitted for a period of one 
month, and in the case of advances to travelers beyond the continental limits of the 
United States for a period not to exceed three months following the month in which 
the advance was made, he shall make demand for immediate return thereof through 
the administrative officer of the department or establishment in which the traveler 
is employed, and a carbon copy of each of such letters will be attached to the 
schedule of advances (Form 1089—Revised) submitted with the disbursing 
officers’ account to the General Accounting Office. 

15. Every traveler to whom an advance of funds has been made under the 
Subsistence Expense Act of 1926, or any other act authorizing advances for like 
purpose, will, upon his return to bende uarters, promptly prepare and submit 
through his administrative office his travel expense account on Standard Form No. 
1012—Revised. (See paragraph 84, Standardized Government Travel Regula- 
tions, approved by the President, January 30, 1934, and December 10, 1935.) 

16. Immediately thereafter the said traveler will return the balance of travel 
advances for which he is accountable to the designated person in the department, 
establishment, bureau, or office, whose duty it is to receive such collections, 
who will issue a receipt in triplicate (checks being taken subject to collection) 
and enter on such receipt as memorandum information the amount of the unpaid 
travel expense voucher(s) also to be applied against the advance. The original 
of the receipt, signed by the receiving officer, will be given to the traveler, one 
copy will accompany Standard Form No. 1044—Revised, Schedule of Collections, 
to the disbursing officer, and one will be retained by the administrative office. 
See paragraph 17, infra. 

17. The refunds of accountable balances of travel advances (cash or check) for 
which refund receipts have been issued will be listed on a separate unnumbered 
schedule of collections (Standard Form No. 1044—Revised) prepared in triplicate, 
showing in the oe provided the department, establishment, bureau, or office 
concerned, and the name of the disbursing officer who made the advance(s) or his 
successor. In the column headed ‘‘Name of Remitter’’ will be shown the name(s) 
of the traveler(s) whose advance accounts are to be credited; in the column headed 
“Detail Description of Purpose for which Collections were Received” will: be 
entered the total amounts of the unpaid travel expense vouchers, any part of 
which is to be applied against the advance(s); in the column headed “Amount” 
will be shown the amount(s) of collection received; and in the column headed 
“Fund to be Credited” will be shown “Return of travel advances.” 

18. The schedules, Standard Form No. 1044-Revised, in duplicate, together 
with the checks, cash, etc., and copies of the receipts issued therefor, will be 
transmitted at once to the disbursing officer named thereon, or his successor, who 
will prepare certificate of deposit, using Treasury Form No. 6599, returning the 
amount to the proper official checking (symbol) account and causing notation 
thereof to be made on the traveler’s record of travel advance(s) on the reverse of 
Standard Form No. 1038-Revised. One copy of the schedule of collections 
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(Standard Form No. 1044—Revised) will be signed by the disbursing officer and 
returned to the administrative officer transmitting the same. 

19. If the traveler indicates on Standard Form No. 1039—Revised, and the 
administrative office so approves, that he is to continue in a travel status and the 
advance is to be continued, the traveler’s expense voucher (Standard Form 
No. 1012—Revised) will be scheduled for payment as if no travel advance had 
been made. If the traveler is not to continue in a travel status or will have no 
further need for the advance(s), the amount of the traveler’s expense voucher 
will be applied against the advance(s) as follows: 

(a) If the amount of the voucher is exactly the same or is less than the out- 
standing balance of the traveler’s advance account, the voucher will be listed on a 
separate Schedule of Disbursements, Standard Form No. 1064, which will be 
conspicuously marked “‘To be applied against travel advances.’’ No check will be 
drawn unless the checking account from which the voucher is payable is different 
from that from which the travel advance was made, in which case a check in 
favor of the Treasurer of the United States will be drawn against the checking 
account pertaining to the appropriation chargeable with the travel expense, and 
will be deposited, using Treasury Form No. 6599, to the disbursing officer’s 
checking account (symbol) from which the travel advance was made. 

(b) If the amount of the voucher is in excess of the outstanding balance of the 
traveler’s advance account, the voucher will be listed on a Schedule of Disburse- 
ments, Standard Form No. 1064, along with other vouchers chargeable to the 
same appropriation for which disbursing officer’s checks are to be issued. A 
check will be drawn in favor of each traveler (claimant) listed thereon for the 
amount of his voucher in excess of the said travel advance balance and be trans- 
mitted to him; the amounts to be applied to the travel advances will be summar- 
ized at the foot of the schedule of disbursements (Standard Form No. 1064); 
and a journal voucher or other suitable advice will be issued for the amount to 
be applied to liquidate the outstanding balances of the travel advances. If a 
different checking account is involved a check drawn in favor of the Treasurer 
of the United States will be deposited on Treasury Form No. 6599 to effect the 
proper adjustment (paragraph 19 (a), supra). 

20. In order that the tentative charge against the retirement fund to the credit 
of the employee to whom a travel advance has been made, which charge was 
entered on his pay card as provided in Section I, paragraph 5, supra, may be re- 
moved, the disbursing officer making the said advance(s) will advise the adminis- 
trative officer approving same promptly upon the complete and satisfactory ac- 
counting for advances made under each application. For this purpose the said 
disbursing officer will complete the lower portion of Standard Form No. 1038— 
Revised and transmit the same promptly to the administrative office concerned, 
where appropriate entry will be made to remove the charge of the amount of the 
previously recorded advance(s). 

21. Standard Forms Nos. 1038—Revised and 1039—Revised, herein pre- 
scribed, will be used as soon as a supply thereof can be received, and every reason- 
able effort should be made to close out at the earliest practical date the account- 
able balances of advances heretofore made on Standard Form No. 1038a. The 
size of standard Forms Nos. 1038—Revised and 1039—Revised will be 8 by 10% 
inches. 

Section II 


STANDARD FORMS NOS. 1012-REVISED, 1012a-REVISED, 1012b-REVISED, AND 1012c- 
REVISED, VOUCHER FOR PER DIEM AND/OR REIMBURSEMENT OF EXPENSES INCI- 
DENT TO OFFICIAL TRAVEL 


The following procedure is hereby prescribed for vouchering travel expenses: 

1. The standard Forms 1012—Revised and 1012a—Revised will be used for 
vouchering claims for duly authorized and/or approved allowances for per diem 
in lieu of subsistence expenses; for mileage for use of personally owned motor 
vehicles (automobile or motorcycle) as shown on Standard Form 1012e—Revised 
(see Section IV, paragraphs 1 and 2, infra); for expenses incurred in connection 
with use of personally owned motor vehicle on an actual-expense basis, as distin- 
guished from a mileage basis, when use thereof is authorized; and for reimburse- 
ment of expenses properly incurred and paid on account of, and incident to, the 
performance of official business by a Government officer or employee in travel 
status while away from his official headquarters. In those cases where there is 
insufficient space on Forms 1012—Revised and 1012a—Revised for itemizing 
reimbursable expenditures, continuation sheets, standard Forms 1012b—Revised 
and 1012c—Revised, will be used. 
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2. The Forms 1012—Revised to 1012c—Revised, inclusive, will also be used 
by persons other than Government employees when traveling on official business 
under authority of law and in accordance with regulations issued pursuant thereto 
for vouchering travel and transportation via Government-owned facilities or by 
transportation secured by transportation requests as well as for travel expenses 
incurred. 

3. Payment by a traveler of miscellaneous expenses other than those enumer- 
ated in the Standardized Government Travel Regulations, when necessarily in- 
curred in connection with the transaction of official business, should be limited to 
unforeseen and emergent matters or to those in which payment by a disbursing 
officer of the Government is clearly impracticable. (See paragraph 79, Standard- 
ized Government Travel Regulations.) 

4. All expenses for which reimbursement is claimed must be supported by sub- 
vouchers when required by approved regulations. (See Section I p paragraph 1, 
infra.) When such required subvouchers are not obtained, a full statement of 
the circumstances which rendered the procurement thereof impracticable must 
be made on the voucher. 

5. There has been inserted on Forms Nos. 1012—Revised and 1012a—Revised, 
a uniform accounting classification block, to be filled in by the administrative 
office, which provides for indicating on one line in the column headed ‘ Appropria- 
tion, Limitation or Project Symbol” the appropriation symbol and the suffix of 
the limitation or project symbol, if any, involved. If more than one limitation 
or project is involved, additional lines will be used for each such limitation or 
project. The amounts chargeable to the limitation or project will be inserted in 
the column headed “Limitation or Project Amount,” on the same line as the 
symbol, while the appropriation title and amount chargeable to such appropria- 
tion will be listed in the columns headed “Appropriation Title” and “Appropria- 
tion Amount,” respectively. The lower portion of the accounting classification 
block will be used by the administrative office for indicating the allotment, cost, 
and objective classification accounts, and the amounts chargeable thereto. 

6. The statement of travel performed upon transportation requests, on the 
last page of Standard Form No. 1012—Revised, must be filled in by the traveler 
as required by paragraph 82 (c) of the Standardized Government Travel Regula- 
tions even though the same information may be administratively required on 
other forms, and the correctness of such statement must be certified by the 
traveler and the administrative officer, as provided on Standard Form 1012— 
Revised. See also Section VI, paragraph 1, infra. When Government trans- 
portation requests are not used, that information should be given and details 
furnished as to mode of transportation used, at no expense to the traveler. 

7. When travel is performed and transportation obtained through the issuance 
of Government transportation requests or use of Government-owned facilities, 
and there are no per diem or other expenses incurred incident to such travel, the 
traveler will prepare at the end of each month a voucher on Standard Form No. 
1012—Revised, listing thereon in the space provided the dates and places visited 
during the month and showing the means of transportation, including Govern- 
ment transportation requests used; attach the original or a certified copy of his 
travel order to the voucher, or in the absence thereof make reference to such 
authority to travel as provided in Section VI, paragraph 2, infra; and execute 
the affidavit thereon and transmit it at once to his administrative office. The 
voucher will be certified by the administrative officer directing the travel, who 
will give the voucher a bureau voucher number and transmit the same immediately 
to the General Accounting Office, Audit Division. 

8. The size of Standard Forms 1012—Revised and 1012a—Revised will be 8 
by 21 inches, to be folded to size 8 by 1044 inches; and 1012b—Revised and 1012e— 
Revised will be 8 by 10% inches. Standard Forms 1012a—Revised and 1012c— 
Revised, memorandum copies, will be printed on yellow paper. 


Section III 
STANDARD FORM NO. 1012d-REVISED, RECEIPT FOR CASH—SUBVOUCHER 


1. Standard form of receipt for cash (1012d—Revised) will be used in support 
of Standard Form 1012—Revised, as a subvoucher for reimbursable expenses 
incurred by officers and employees of the Government while traveling under 
orders on official business, as required by the Standardized Government Travel 
Regulations, and for travel expenses incurred by persons other than Government 
employees when traveling under authority of law and in accordance with regula- 
tions issued pursuant thereto. 
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2. The approvéd standard form of receipt for cash (1012d—Revised) will be 
used by traveler in lieu of any other forms heretofore used in those cases where 
vendor’s receipted bill of receipted invoice cannot be procured. 

3. The form will be 8 by 344 inches in size and may be bound in books of 25 
blanks or multiples thereof, each sheet being perforated so that it may be readily 
detached. 

Secrion IV 


STANDARD FORM NO. 1012e, STATEMENT OF TRAVEL BY MOTOR VEHICLE 


1. When the use of a personally owned motor vehicle and the rate per mile 
have been previously authorized by the head of the department or establishment 
or by an official thereof to whom such authority has been properly delegated, 
standard form of Statement of Travel by Motor Vehicle (1012e—Revised) will 
be used by the traveler as a ao subvoucher to Standard Form No. 1012— 
Revised for stating the detail of travel accomplished by use of a motor vehicle on a 
mileage basis. The statement will show clearly the ownership of the motor 
vehicle and the data as indicated by the columnar headings. The total amount 
of mileage shown on Form 1012e—Revised will be carried as one item to Standard 
Form 1012—Revised, under ‘‘Character of Expenditure.” The size of Form 
1012e—Revised will be 8 by 10% inches. (See paragraph 12 (a), Standardized 
Government Travel Regulations.) 


Secrion V 
STANDARD FORMS NOS. 1071-REVISED AND 107la-REVISED, MILEAGE VOUCHER 


1. Standard form of Mileage Voucher (Forms Nos. 1071—Revised and 1071la— 
Revised, original and memorandum, respectively) will be used for vouchering 
claims for mileage under authority of the act of June 10, 1922, 42 Stat. 631. 

2. The columns of the “Statement of Travel Performed” and the ““Computa- 
tion of Amount Due” have been numbered 1 to 8, inclusive. Columns 1 to 5, 
inclusive, are for use of the traveler only, who will sign the payee’s certificate; and 
columns 6 to 8, inclusive, are for the use of the proper administrative accounting 
officer. The administrative certificate provided on the form will be used in those 
services from which such certificate is required. 

3. In column 8 of the form will be shown the authorized mileage allowance at 
8 cents per mile by the established route and distance between the terminal points 
of travel; in column 6 will be entered the amount to be deducted, based on 3 cents 
per mile for each mile of land-grant road included in the established route and 
distance; and in column 7 will be entered the amount of additional deduction, 
based on 3 cents per mile for the distance for which transportation is furnished by 
the United States, except the land-grant included in the established route and 
distance (column 6) and which is actually excluded in computing mileage. (See 
7 Comp. Gen. 498; zd. 802.) 

4, When part of the travel performed under an order is made on a mileage basis 
and part on an actual-expense basis, the claim for mileage will be stated on the 
standard mileage voucher (Form 1071—Revised) and the claim for reimbursement 
of ‘actual expenses will be stated on Standard Form 1012—Revised. 

5. There has been inserted on Forms Nos. 1071—Revised and 1071la—Revised 
a uniform accounting classification block, to be filled in by the administrative 
office. See Section I f, paragraph 5, supra. 

6. There has been added in the block under ‘‘Note”’ the legend “Privately 
owned conveyance—P/O”’ to indicate whether travel was performed in a privately 
owned conveyance, for use in computing the mileage payable. See 16 Comp. 
Gen. 879. 

7. The size of Standard Forms 1071—Revised and 107la—Revised will be 8 
by 10% inches. Standard Form No. 1071la—Revised being a memorandum copy 
of the voucher will be printed on yellow paper. 


Section VI 
GENERAL INSTRUCTIONS 


1. Travel authorizations or orders, issued by each department, establishment, 
and agency of the Government, will be serially numbered beginning with No. 1 
for each fiscal year. When a traveler procures transportation on a Government 
transportation uest the said serial number and date of his travel order will be 
entered on the vernment transportation request in the space provided for 
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“Authorization or object,” either by him or the administrative officer examining 
the same prior to payment. 

2. Reference to the authority for travel to be performed will also be inserted in 
the space provided therefor on the face of the voucher Forms 1012—Revised, 
1012a—Revised, 1071—Revised, and 1071a—Revised, and the origina] or a true 
copy of such authority must be attached to the voucher unless same has been 
attached to a previous voucher or otherwise transmitted to the General Accounting 
Office by the department, bureau, or establishment concerned. If the authority 
has been attached to a previous voucher, reference will be made on the second 
and all subsequent vouchers to the next previous voucher paid under the same 
travel authority, giving the name of the disbursing officer paying the same, date 
of payment, and the voucher number, if known. When a travel voucher is sent 
to the General Accounting Office for direct settlement, the original travel authority 
or a true certified copy thereof should in all cases be attached thereto. Authorized 
travel on other than written authority must be satisfactorily explained in the 
voucher. 

3. Each account stated on Forms Nos, 1012—Revised and/or 1071—Revised 
must be certified by the traveler using the same as required on the face thereof. 

4. Authority is granted to exhaust the supply of Standard Forms Nos. 1012, 
1012a, 1012b, 1012c, 1012d, 1012e, 1071, 1071a, and 1089 now on hand in the 
departments, establishments, and agencies and in the Government Printing Office. 
The stock of said forms in the Government Printing Office will be replenished only 
by the printing of the revised standard forms herein prescribed. Standard Forms 
Nos. 1038—Revised and 1039—Revised will be printed at once and used as soon as 
a supply thereof is available. (See Section I, paragraph 21.) When Form No. 
1012 (the old form) is used it should be executed in accordance with paragraphs 
92 and 93 of the Standardized Government Travel Regulations. 

5. The name of the department, establishment, or agency concerned and the 
name and title of the disbursing officer may, when economical and advantageous, 
be overprinted on the standard forms herein approved on proper request of the 
administrative office concerned. 

6. Upon receipt of these regulations each department, independent establish- 
ment, and other governmental agency is requested to make requisition at once 
upon the Public Printer for a supply of the standard voucher forms herein pre- 
scribed, 1038—Revised, 1039—Revised, 1089—Revised, 1012—Revised, 1012a— 
Revised, 1012b—Revised, 1012c—Revised, 1012d—Revised, 1012e—Revised, 
1071—Revised, and 1071a—Revised, which it is estimated will be required for its 
particular service for the period ending June 30, 1938. In so doing it is understood 
and agreed by said departments, independent establishments, and agencies that 
they thereby consent to the plan of combining all the requisitions submitted and 
printing the total thereof in one edition to be delivered to the respective depart- 
ments, independent establishments, or agencies, or placed in stock at the Govern- 
ment Printing Office, subject to their order, or partly delivered and partly placed 
in stock, as the case may be, and that they authorize the Public Printer to prorate 
the cost of printing and to render bill against each department, independent 
establishment, or agency for its proportionate share on the basis of the number of 
forms ordered by it. 

7. The provisions of these regulations shall not be held to apply to the accounts 
for travel and other expenses of the departments, independent establishments, and 
other governmental agencies which are required by law to be verified by special 
forms of affidavit, nor to those departments, independent establishments, or other 
governmental agencies which have heretofore or may be hereafter specifically 
excepted from using the standard forms of travel vouchers. 


R. N. Exurort, 
Acting Comptroller General of the United States. 


ORGANIZATION AND PROCEDURE—AUDIT EXCEPTIONS 


[General Regulations No. 89] 
Aprit 25, 1938. 


1. Effective May 2, 1938, the functions of receiving and considering replies to 
post audit exceptions (as differentiated from accounting exceptions) will be merged 
with the functions of preparing and stating such exceptions, and accordingly 
such functions of the aecen Section, the Sco Accounts Section, and the 
Development and Clearance Section of the Accounting and Bookkeeping Division 
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are hereby transferred to the Audit Division, together with the personnel thereof 
essential to the performance of the transferred functions. 

2. The functions of initiating and stating accounting exceptions, the reviewing 
of replies thereto, and the function of reauditing passed accounts for the purpose of 
adjusting accounting errors or differences and the initiating through the proper 
auditing division of further exceptions will remain in the Accounting and Book- 
keeping Division, together with the personnel essential to the performance of such 
functions. 

3. Exceptions by the Post Office Department Division, the Transportation 
Section of the Claims Division, the Maritime Commission Audit Section of 
Investigations, and other activities having such function will continue to be 
handled as heretofore, and each division will be responsible for the final action 
taken upon the exceptions prepared therein, subject to review, reopening, or 
other action by the Comptroller General of the United States. 

4. On request of the General Counsel, applications for review of settlement 
action on audit exceptions will be reported upon by the respective divisions in 
replies addressed to the Comptroller General. 

5. Replies to exceptions will be addressed to the divisions or sections of the 
General Accounting Office, as follows: 


Accounting and Bookkeeping Division for accounting exceptions. 
Post Office Department Division for postal exceptions. 
Maritime Commission Audit Section for maritime exceptions. 
Transportation Section for transportation exceptions. 

Audit Division for all other exceptions (until further notice). 


Paragraph 3 of General Regulations No. 82, dated August 20, 1935, is modified 
accordingly. 
R. N. Exxiort, 
Acting Comptroller General of the United States. 
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ABSENCES: 
See Leaves of Absence. 
ACCOUNTS: 
Disbursing officers and agents. See Disburs- 
ing. Officers and Agents, accounts. 
ADJUSTED COMPENSATION: 
See Veterans’ Administration. 
ADVANCE PAYMENTS: 
See Payments, advance. 
ADVERTISING: 
Bidders: 
Combinations: 

Anti-trust law violations—there is for 
consideration by Government con- 
tracting officers in connection with 
matter of collusive bids, opinion of 
Attorney General, Aug. 10, 1937, as to 
their rejection and reporting to Dept. 
o! Justice for institution of proceedings 
under anti-trust laws if found war- 
I G.shvecnasevianuaireatepcate a 

Award procedure and collusive bid 
reporting—where bids are requested 
f. o. b. destination and shipping point, 
with provision, if shipping point prices 
were not stated, they would be de- 
termined by deduction, from destina- 
tion price, of commercial transporta- 
tion cost from bidder’s shipping point, 
and all bidders bid only destination, 
bids being identical as to price and 
method of determining f. 0. b. shipping 
point price, a method less advantage- 
ous than that proposed by Govern- 
ment, bids, although objectionable, 
may be made basis of award to bidder 
whose bid represents lowest price for 
supplies, but collusive bidding should 
be referred to Justice Dept. and Fed- 
eral Trade Commission 

Debarment — jurisdiction — administra- 
tive test of sample for determining gen- 
eral make-up of articles to be purchased 
does not preclude subsequent rejection 
of material furnished, purchase against 
contractor’s account, and charge for in- 
creased cost of such purchase, where 

Bureau of Standards test shows deliv- 

eries inferior in numerous respects, 

specifications not having required 
sample, and contractor’s deliveries under 
other contracts having been deficient, 
but question whether reported flagrant 
violations of specifications justifies de- 
barment of contractor is for administra- 
tive office, and not G. A. O. upon present 
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Deposits: 

Applicability to alternate bids—where 
under invitation for bids on numerous 
Government: structures, providing for 
acceptance of “any bid or any item of 
any bid’’ and that “no proposal will be 
Teceived unless accompanied by a de- 
posit of total amount of bid”, bidder, 
in single bid, submitted lump sum 
price for all items and also separate 
price on each of five items, claim for 
relief on separate items not allowed 
on basis that deposit of amount of 
lump sum bid did not cover total of 
bids on separate items, as amount de- 
posited exceeded said total_.._.......-. 

Mistake in bid: 

Bidder may not be relieved of mistake 
in bid where caused by carelessness 
or inattention, and where award has 
not been made, and bidder, after 
opening of bids, alleges mistake due 
to failure to include estimate tem- 
porarily laid aside, and insists upon 
withdrawal of bid, he may not do so 
without bid deposit forfeiture-....-- 

Where bidder, prior to award, alleged 
mistake in bid, and bid warrants 
conclusion bona fide mistake was 
made, bid may be withdrawn with- 
out forfeiture of security, but allega- 
tion of mistake not accepted as es- 
tablishing amount of mistake and, 
if instead of withdrawal, bidder 
seeks correction of bid, there should 
be submitted to G. A. O. for con- 
sideration all material relied upon 
to establish exact amount intended. 
15 Comp. Gen. 1049, distinguished _- 

Set-off account of removal of public- 
property—where contractor illegally 
removed public property from Govern- 
ment site upon completion of contract 
for replacement thereof, an amount 
representing its reasonable value may 
be deducted from proceeds of bid 
guaranty check submitted by con- 
tractor on another project 

Federal regulations—regional application— 
controlling consideration in determining 
whether any marketing agreement, 
license or order, approved by Secy. of 

Agriculture under Agr. Adj. Act. as 

amended, is in effect in a specified area 

in connection with contracting for Fed- 
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ADVERTISING—Continued. 
Bidders—Continued. 


Bids: 
Acceptance: 
Reasonable time—Government officers 


eral supplies and requirement of com- 

pliance therewith, is status of bidder and 

his supplier rather than location of de- 

SY BEE.. W o ibccccncsdece cba 
Qualifications: 

Acceptance of other than lowest bid. 


See Advertising, bids, acceptance of other 
than lowest, bidder's qualifications. 


Interstate transportation—whether con- 


tracting officer shou]d, prior to making 
award, ascertain from Interstate Com- 
merce Commission whether otherwise 
qualified bidder is authorized to trans- 
port goods in interstate commerce be- 
tween specified points, is administra- 


entitled to reasonable time after open- 
ing of bids before bids are allowed to 
be withdrawn 


See, also, Contracts, awards. 
Acceptance of other than lowest: 
Bidder’s 


qualifications—inclusion in 
specifications for credit reports of pro- 
vision ‘‘In order to submit an eligible 
bid, a credit agency must have main- 
tained for an unbroken period, from 
July 1, 1927, to the date of the bid, at 
least one office in each state covered by 
the bid, * * *’ is restrictive of 
competition contemplated by sec. 
3708, R. 8., and payment in excess of 
low bid unauthorized under contracts 
awarded to other than low bidder on 
basis of this requirement........-...-. 


Earlier delivery—liability for delays— ~ 


where invitation for bids required 
immediate delivery and higher bid 
was accepted because it offered shorter 
delivery time than low bidder, and 
delivery was delayed even beyond 
time specified by low bidder, con- 
tractor not entitled to payment in 
excess of low bid price, measure of 
actual damages because of delay being 
increase agreed to be paid for earlier 
delivery .....- ‘ 


Failure to furnish samples—while, in 


exceptional cases where established as 
in Government's interest to waive 
bidder’s failure to submit a sample, 
this office would not object to accept- 
ance of a higher bid because low bidder 
failed to submit required sample before 
bids were opened, basic rule is con- 
tracting officer must accept lowest 
responsible bid or reject all and read- 
vertise, and substitution of samples 
for specifications is ordinarily not 
permitted. 16 Comp. Gen. 65, ampli- 
fled__._- 


Mistake in low bid—where, after & 


termination of bono fide mistake in low 
bid, bidder withdraws bid, or is un- 
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940 


Acceptance of other than lowest—Con. 


Federal, 


able satisfactorily to establish amount 
intended so as to authorize correction, 
all bids may be rejected and contract 
readvertised, or, where difference be- 
tween low bid and second low bid is 
relatively small, no objection to ac- 
ceptance of second low bid, if admin- 
istratively considered such action as 
advantageous to U. S. as readvertising 
CN inc ccinahrtciontdagtinnwiaban 
Payment upon erroneous award -pay- 
ments under award to other than low- 
est responsible bidder, on basis ex- 
penses were incurred in preparation 
for performing work involved, not 
authorized where contracting officer’s 
rejection of offer of lowest responsible 
bidder was administratively found 
improper and unauthorized, particu- 
larly where no actual services rendered 
or anything of value received, and re- 
sponsible officials of company on 
notice it was not entitled to award if 
Jater decided any of lower bidders were 
responsible - - 


Specifications not descriptive of actual 


need—where advertised specifications 
set out definite requirement, and it is 
determined that while article offered 
by low bidder does not meet specifica- 
tions it may suffice to meet actual 
need, it is for administrative considera- 
tion whether article of another bidder 
does meet specifications and, if so, 
whether it should be accepted, or 
whether there should be rejection of 
all bids and readvertisement__-. 


See, also, Advertising, bids, rejection. 
Evaluation: 
Contingent rebates—where in connec- 


tion with advertising for stenographic 


reporting service, bidder, without re- 


quirement of specifications, offers re- 
bates to Government dependent upon 
his sales to public, bid should be dis- 
regarded in making award, offer not 
only being unfair to uther bidders, but 
involving also uncertainty of cost to 
Government not capable of being 
rendered certein by elements not con- 
trolled by contractor 


Federal excise tax inclusion—bid prices 


on supplies, etc., subject to Federal ex- 
cise tax should be adjusted to Federal 
tax-included basis rather than tax- 
excluded basis for bid evaluation pur- 
te eee ee 
State, etc., ” tax inclusion— 
statement in excise tax form that all 
commodities are exempt from State 
or local tax when sold for use of U. 8, 
is of doubtful correctness and tends to 
create impression contractors are re- 
quired to sell to Govt. free of State 
and local taxes. 
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ADVERTISING—Continued. 
Bids—C ontinued. 
Evaluation—Continued. 


Freight equalization: 

Ambiguous offers—where bid for fur- 
nishing material f. 0. b. Govt. 
destination authorized freight allow- 
ance deduction from bid price in 
stipulated amount for shipment on 
Govt. bill of lading, and also stated 
“will equalize with any land-grant 
saving from any other point”, and 
contracting officer, in making award, 
construed bid as authorizing not 
only deduction of stated amount, 
but also of any favorable difference 
between net land-grant freight rates 
from competitor’s shipping point 
and shipping point of bidder, refund 
of additional amount deducted not 
authorized 

Where bidder made two freight equal- 
ization offers, one responsive to 
invitation and other not so because 
invitation stated such additional 
offer would not be considered, only 
responsive offer may be considered, 
and, as land-grant saving under such 
offer is such that bid is not low, per- 
formance may not be required under 
award on basis of interpretation of 
unresponsive offer, but appropria- 
tion encumbered by prior award 
is available for payment of new 
award to otherwise low bidder even 
though after fiscal year involved, if 
such award is in public interest 

Identically worded freight cost offers 
resulting in differing allowances— 
where bids are requested f. 0. b. desti- 
nation and shipping point, with pro- 
vision, if shipping point prices were not 
stated, they would be determined by 
deduction, from destination price of 
commercial transportation cost from 
bidder’s shipping point, and all bid- 
ders bid only destination, bids being 
identical as to price and method of 
determining f. 0. b. shipping point 
price, a method less advantageous 
than that proposed by Government, 
bids, although objectionable, may be 
made basis of award to bidder whose 
bid represents lowest price for sup- 
plies, but collusive bidding should be 
referred to Justice Dept. and Federal 

Trade Commission 

See, also, Contracts, awards. 


Lack of signature—where low bidder 


signed bid bond fully identifying ‘‘the 
accompanying bid’’, but failed to sign 
bid, which remained in custody of Gov- 
ernment from date of opening until 
signed by bidder promptly after having 
been informed thereof, and all bidders 
had been advised of reservation of right 
to waive any informality in bids if in 


interest of Government, low bid should 
be accepted, it being clear in public 
interest to waive informality in order to 
effect substantial saving 


Mistakes. See Contracts, mistakes, bids. 
Modification: 


Telephone messages—bids required in 
writing and sealed may not be modi- 
fied by telephone, and where written 
modification of prices therein—pur- 
porting to confirm telepbone conversa- 
tion before opening of bids—was not 
mailed in time to reach place where 
bids were opened prior to hour of 
opening, contractor may be paid only 
in accordance with sealed bid_........ 

To permit public officers to accept bids 
not complying in substance with ad- 
vertised specifications or to permit 
bidders to vary proposals after bids are 
opened would be farcical and destruc- 
tive of open competitive bidding in 
awarding of contracts, the strict main- 
tenance of the rule being infinitely 
more in the public interest than obtain- 
ing apparently pecuniary advantage 
in a particular case by its violation. 
17 Comp. Gen, 409, amplified, and 15 
Comp. Gen. 107, distinguished 


Qualified: 


Delivery failure or delay liability— 
where deemed in interest of U. 8. 
because of type and duration of supply 
contracts involved, that contractor's 
obligation as to deliveries should be 
absolute, and invitation for bids con- 
tains no indication of contractor’s 
relief from liability for failure or delay 
in delivery due to unavoidable causes, 
any bid so qualified as to relieve bidder 
from failure or delay in delivery due 
to any causes other than acts of God, of 
public enemy, or of Government, 
should be disregarde4i as not responsive 
Sa ee eyes 5 

Labor, etec., stipulations—rejection of 
bids—where specifications for three 
trucks, containing stipulations re- 
quired by Walsh-Healey Act, June 
30, 1936, for contracts in excess of 
$10,000, reserved right to accept any 
item of bid, and were not qualified 
on all or none acceptance basis, sub- 
stitution of number “2” for quantity 
“3” stated in specifications, by lowest 
and next lowest bidders, does not 
authorize rejection of bids and low 
bid should be accepted, additional 
truck to be obtained from next lowest 
bidder. 16 Comp. Gen. 583, dis- 
tinguished 

To permit public officers to accept bids 
not complying in substance with 
advertised specifications or to permit 
bidders to vary proposals after bids 
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Qualified—C ontinued. 

are opened would be farcical and de- 
structive of open competitive bidding 
in awarding of contracts, the strict 
maintenance of the rule being infi- 
nitely more in the public interest than 
obtaining apparently pecuniary ad- 
vantage in a particular case by its 
violation. 17 Comp. Gen. 409, ampli- 
fied, and 15 Comp. Gen. 107, dis- 
ND ai i elise Witte die 


Rejection: 

Administrative authority—there is no 
sound basis for contention that Gov- 
ernment administrative officers must 
award contract to lowest responsible 
bidder meeting specifications and 
may not reject all bids and readvertise 
when in the public interest ._......... 

Deletion of specification marketing pro- 
vision—in view of constant develop- 
ment and extension of marketing 
agreements, etc., approved by Secy. of 
Agr. under Agr. Adj. Act, as amended, 
all specifications for supplies as to 
which there are in effect any such 
marketing agreements, etc., should 
contain approved compliance stipula- 
tions, but, if on day of opening of bids, 
there is no such agreement, license or 
order applicable to supplies involved, 
bidder's deletion of compliance stipula- 
tion would not require disregarding 
bid in making award. 16 Comp. Gen. 
24, amplified 


Failure to furnish samples—w here speci- 
fications set forth Government's needs, 
and bidder submits with his bid a re- 
quested sample, it must be considered 
as qualifying the bid if it does not meet 
specifications and the bid is therefore for 
rejection, but where sample is not sub- 
mitied until after bids ure opened, it 
cannot be considered as qualifying bid 
so as to afford grounds for rejection, or 
as modifying bidder's obligation upon 
bid acceptance, and it is usually in 
Government’s interest to waive as in- 
formality failure to submit sample, and 
by acceptance of bid, to bind bidder 
to specifications. 16 Comp. Gen. 65, 
Si id anid benecntshd—ampemives 

Foreign products—Philippine Islands 
products—not now foreign products 
under Buy American Act, Mar. 3, 
1933, such islands still being subject 
to U. 8. jurisdiction, and rejection of 
lowest bid offering such products is 
SEU d cthncoticerte-<apaaiin 

Labor, etc., stipulations: 

Act, June 30, 1936, requiring various 
labor, etc., stipulations in Govern- 
ment contracts for manufacture or 
furnishing of materials, supplies, etc., 
specifically exempts contracts not 
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Labor, etc., stipulations—Continued. 
exceeding $10,000, whether for a fixed 
or estimated quantity, and where 
obvious that deliveries under esti- 
mated quantity contract could not 
exceed statutory exemption, bidders 
should not be requested to comply 
with act nor should bid be rejected 
because of bidder’s refusal of com- 

Deletion, by bidder, from advertised 

construction contract specifications, 
of provisions of Proc. Div. Cire. 45, 
July 19, 1934, relative to reporting 
pay-roll statistics, cost of materials, 
etc., may not be made basis of rejec- 
tion of otherwise acceptable low bid, 
but no objection to procedure under 
which contractors are requested— 
but not required—to furnish desired 
reports. 17 Comp. Gen. 585, ampli- 
fied, and 15 id. 201, distinguished - - -. 

No authority for rejecting bids merely 

because of bidders’ noncompliance 
with National Labor Relations Act, 
July 5, 1935, or for inclusion in adver- 
tised specifications or contracts of 
requirement of compliance with said 
act with right reserved to reject all 
bids or cancel contracts upon failure 
ofsuch compliance... ..........-.- 

Provisions of Proc. Div. Circ Letter 45, 5, 

July 19, 1934, relative to reporting of 
wages paid, etc., and articles 17 and 
19 of standard form of construction 
contract relative to employees’ 
wages, etc., not being applicable to 
contract for dry-docking, cleaning, 
painting and repairing a lighthouse 
tender, payable from _ regularly 
appropriated funds, low bid may not 
be rejected merely because low bid- 
der refuses to comply with these em- 
ployee requirements of specifica- 
RE Ee ee Soe ed 


Low bid withdrawal, etc.—where, after 


determination of bona fide mistake in 
low bid, bidder withdraws bid, or is 
unable satisfactorily to establish 
amount intended so as to authorize 
correction, all bids may be rejected 
and contract readvertised, or, where 
difference between low bid and second 
low bid is relatively small, no objec- 
tion to acceptance of second low bid, if 
administratively considered such ac- 
tion as advantageous to U. 8. as read- 
vertising contract 


Noncompliance with marketing agree- 


ment—order 4, issued by Sec’y of 
Agriculture to regulate handling of 
milk in Boston area, may be accepted 
as part of public law while there is in 
effect decision of Nov. 19, 1937, in U. 8. 
Dist. Ct. for Mass., granting prelim- 
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Bids—C ontinued. 
Rejection—Contiuned. 

inary injunctions restraining milk dis- 
tributors from violating said order, 
and, in absence of decisions to contrary 
by superior courts, where invitations 
for bids advise bidders compliance 
with said order will be made condition 
of bidding, low bids not in compliance 
therewith may be rejected 

Specifications not met—w here exception- 
ally severe service conditions normally 
to be encountered in use of Govern- 
ment automobiles are made plain in 
specifications, rejection of low bids 
offering vehicles equipped with motors 
proven inadequate would be justified, 
rendering unnecessary inclusion in 
specifications of minimum horsepower 
requirement, but specifications should 
not be drawn to exclude lower powered 
vehicles adequate for Government 


price-fixing laws—question 
whether low bid should be rejected 
solely on besis it offers discount in 
violation of State laws and regulations 
is too serious to require G. A. O. to 
assume responsibility of deciding 
against U.8., and in absence of author- 
itative and final judicial determina- 
tion that such laws and reculations 
are applicable to purchwses by U. S., 
rejection of involved bid not author- 


Tax inclusion: 

No authority for inclusion in specifica- 
tions vf requirement that bidders list 
items subject to Federal, State, or 
local taxes and show amount of tax 
thereon as condition precedent to 
consideration of their bid, or that 
they consent to deduction of Federal 
taxes from amount of bid price if 
prices are inclusive of tax, and low 
bid may not be rejected solely be- 
cause of inclusion of applicable taxes. 
Substitute provisions suggested 

Retailer’s Occupational Tax of LDinois 
not imposing tax on U. 8. or other 
purchasers, nor requiring retailers to 
increase cost of property sold to U. 8. 
or other purchasers, is merely per- 
sonal tax on privilege of doing busi- 
ness within State measured by gross 
receipts from sales for delivery there- 
in, and no objection to consideration 
of bid stipulating deliveries within 
State “will be subject to the addition 
of 3% Retailer’s Occupational Tax to 
the prices shown” 

See, also, Advertising, bids, acceptance of 
other than lowest. 
Required—personal services and lack of 
qualified bidders—neither fact that con- 
struction of dioramas involves primarily 
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Bids—Continued. 

personal services of specialized character, 
nor that no one agency has facilities for 
all work required within time available, 
authorizes dispensing with advertising, 
but under involved circumstances there 
is no objection to advertising entire needs 
with instructions to bidders to submit 
bids for such part as each is qualified to 
perform within allotted time—reserving 
right to accept for different parts of work 
as many of lower bids as necessary to in- 
sure completion of all work within al- 
lotted time 

Samples. See Contracts, samples. 

Withdrawals—Government officers en- 
titled to reasonable time after opening of 
bids before bids are allowed to be with- 


Contractors rather than administrative of- 
ficers—additional work—no authority for 
Dist. of Col. Commissioners to execute 
extra order to general construction con- 
tractor for interior painting in view of ex- 
press contract provision that such painting 
“shall not be included under this contract,’’ 
nor may excepted painting be done by 
agreement with general contractor on 
basis of limited solicitation of bids obtained 
by it for its own purposes, plus percentage 
for overhead and profit, as additional work 
is of considerable magnitude and separable 
from original contract work, and advertis- 
ing by general contractor is not. compliance 
with applicable statutory requirements... 

Newspapers—procurement without advance 
authority—Government _liability—pay- 
ment for newspaper notices of sale, for de- 
fault, of chattel property mortgaged to Re- 
settlement Administration unauthorized 
in absence of written authority for such 
publication by head of department as re- 
quired by sec. 3828, R. 8 

Readvertisement: 

Administrative discretion: 

There is no sound basis for contention 
that Government administrative of- 
ficers must award contract to lowest 
responsible bidder meeting specifica- 
tions and may not reject all bids and 
readvertise when in the public interest. 

Where advertised specifications set out 
definite requirement, and it is deter- 
mined that while article offered by low 
bidder does not meet specifications it 
may suffice to meet actual need, it is for 
administrative consideration whether 
article of another bidder does meet 
specifications and, if so, whether it 
should be accepted, or whether there 
should be rejection of all bids and read- 
vertisement 

Erroneous contract awards—where, not- 
withstanding urgent need reported as 
justification for acceptance of known er- 
roneous bid, delivery has not yet been 
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Read vertisement—Continued. 
made, it is evident that award was up- 
authorized and should be canceled, and 
in view of lapse of time since opening of 
bids, supplies, if needed, should be ob- 
tained by readvertisement and not by 
further award under prior bids_........ 

Specifications. See Contracts, specifications. 

Sufficiency: 

Awards exceeding advertised quantity— 
where advertising for construction of ag- 
gregate of 12 vessels was on basis uf each 
bidder building from one to six vessels 
only, there is no objection, where admin- 
istratively determined in interest of 
U. &., to increase of aggregate award to 
16, with award to single bidder not in ex- 
cess of limitation of six as stated in invita- 
tion, bid opening having been only 
month ago, bidders having been on even 
competitive basis, and the advertising 
baving resulted in such competitive bid- 
ding as industry affords. 14 Comp. Gen. 
766; 15 id. 573, distinguished ._.......... 

Exclusion of foreign bidders—where, under 
readvertisement for chinaware with 
special design and crest, sole bidder who 
has uniformly been only bidder for years 
alleges mistake in bid as to crest, and it is 
probable higher price is being bid for 
chinaware with crests than its reasonable 
worth although it is evident mistake was 
made, bidder may be paid reasonable 
amount in addition to contract price, but 
there is for administrative consideration 
whether foreign dealers should not be 
permitted to submit bids so that reason- 
ableness of difference in cost between 
chinaware of domestic manufacture with 
crests and that of foreign manufacture 
with crests, may be determined........ 


AGENTS: 


Authority—Government officers and em- 
Ployees—unauthorized acts of Govern- 
ment agents in accepting a bid not com- 
plying with advertised specifications—a 
procedure contrary to law—are not binding 
on the United States. __..........-.-...-- 

Negligence — principal’s responsibility — 
where invitation for bids for trucks, includ- 
ing trade-in of used vehicle, was clear and 
requested independent cash offers, con- 
tractor to whom award was made on basis 
of cash offer of his agent may not be relieved 
of obligation notwithstanding claim agent 
unauthorized to make cash offer for deliv- 
ery of truck at place involved and believed 
it for delivery elsewhere, agent having 
acted within his authority in submitting 
bid; bid—clear, unambiguous, and as in- 
tended—having been accepted in good 
faith; and mistake, if any, having been 
unilateral and because of negligence of 
agent which is imputable to principal..._. 


AGRICULTURAL ADJUSTMENT AD- 


MINISTRATION: 
Bee Agriculture Department. 
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Diversion programs—agricultural commodi- 


ties—payment authorized under sec. 32, 
act, Aug. 24, 1935, as amended by act, June 
28, 1937, for purchase of agricultural com- 
modities by Secy. of Agriculture, and 
delivery, free of charge, to public or non- 
profit agencies for experimenta] purposes in 
developing new uses therefor if determined 
by Secy. that proposed procedure consti- 
tutes diversion of such commodities from 
normal channels of trade and commerce 
and is designed to encourage domestic 
COTO wishin ck centinctasboeiiendibcckhe 
Forest Service—land purchases—appropria- 
tion obligation and payment availability. 


Land conservation and utilization program— 


payments to counties—‘‘net revenues’’ de- 
fined—term “net revenues’ in sec. 33, 
Bankhead-Jones Farm Tenant Act, pro- 
viding Secy. of Agr. “shall pay to the 
county in which any land is held by the 
Secretary under this title, 25 per centum 
of the net revenues received * * * from 
the use of the land’’, has reference to 
gross receipts from rents, concessions, etc., 
incident to use of lands reduced only by 
applicable refunds, adjustments, etec., 
rather than income after deducting ex- 


Marketing agreements—regional application 


determination—controlling consideration 
in determining whether marketing agree- 
ment, license or order, approved by Secy. 
of Agr. under Agr. Adj. Act, as amended, 
is in effect in specified area in connection 
with contracting for Federal supplies and 
requirement of compliance therewith, is 
status of bidder and his supplier rather 
than location of delivery point. 


964 | Wheat—contracts—payments—evidence of 
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land transfer, etc.—where payment under 
A. A. A. wheat allotment contract was 
made to transferee of land in accordance 
with notice of change of ownership, signed 
by both transferor and transferee and re- 
citing that transferee had become owner by 
virtue of a deed, payment may not also be 
made to transferor on basis that deed was 
a quit-claim deed waiving right of redemp- 
tion after foreclosure sale, notwithstanding 
administrative regulations provide for pay- 
ments to transferor under transfer by 
operation of law without volition of trans- 


ALASKA: 
Alaska Railroad: 


Hospital: 

Charges for services to other Govern- 
ment agency patients—Federal Board 
of Hospitalization resolution fixing per 
diem rate chargeable by Alaska R. R. 
Hospital for hospitalization of patients 
of other Government agencies, may 
not preclude charging such other 
agencies with extra expense of services 
of surgeon paid by hospital on contract 
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Hospital—C ontinued. 
fee basis, or of special nurse furnished 
in addition to regular hospital attend- 


History, ete 

Alaska Rural Rehabilitation Corporation— 
status of funds—need no longer be con- 
sidered Federal funds. 

Federal aid—social security—matching of 
funds—Federa! grants under title 5, Social 
Security Act, to Alaska Territory for car- 
rying on maternal and child health serv- 
ices, may be in sufficient amounts to 
match funds provided by Territory inclu- 
sive of funds made available to it by 
Alaska Rural Rehabilitation Corporation, 
funds in possession of said Corporation no 
longer being for classification as Federal 


Deportation—traveling expense appropria- 
tion availability—appropriation ‘‘Salaries 
and Expenses, Immigration and Naturali- 
zation Service, 1938’ exclusively available 
for all traveling expenses incident to depor- 
tation and exclusion of aliens and persons 
subject to Chinese exclusion laws. 
Employment: 

Commerce Department appropriation act, 

1939, prohibition: 

Filipinos in service on Apr. 27, 1938, date 
of approval of Commerce Dept. appro., 
1939, whether as members of crew of 
Coast and Geodetic Survey vessels re- 
shipped after that date or shipped 
thereafter from service as employees of 
any Govt. agency may be paid from 
said appropriation, notwithstanding 
provision in appropriation against 
payment of compensation to aliens and 
that their reentry in service is after 
break in service 

Statement in A-95291, June 2, 1938, 17 
Comp. Gen. 1047 that Filipinos ap- 
pointed after Mar, 28, 1938, with posts of 
duty in continental U. S. are not ex- 
empted from restriction in Treas.-Post 
Office appropriation, 1939, approved 
Mar. 28, 1938, against expenditures for 
compensation of aliens, refers to original 
entry in service and not to those then in 
service or reappointed thereafter 

Independent Offices appropriation act, 

1939, prohibition—as sec. 5, Independ- 

ent Offices Appropriation Act, 1939, pro- 

hibits use of funds appropriated thereby 
to pay any U, 8. officer or employee with 

Post of duty in continental U. S. unless 

a citizen of, or person in service of, U. 8S. 

on date of approval of act who being 

eligible for citizenship has filed declara- 
tion of intention to become citizen, etc.,; 
funds so appropriated to Social Security 

Board are not available for compensa- 

tion on or after July 1, 1938, for services 


of subject of Great Britain who had not 
on May 23, 1938, date of approval of act, 
filed such declaration, notwithstanding 
he plans to file such declaration prior to 
July 1, 1938, and that he married native- 
born American citizen prior to approval 


Treasury-Post Office appropriation act, 
1939, prohibition—effect of restriction on 
expenditures under Treasury-Post Office 
Appro. Act for 1939, is to prohibit com- 
pensation after July 1, 1938, to persons in 
U. 8. service in continental U. S. not in 
such service on Mar. 28, 1938, and not 
citizens on July 1, 1938, or on date of 
appointment thereafter, except where 
exempted, and aliens in such service 
eligible for citizenship who had not filed 
declaration of intention prior to Mar. 28, 
1938, or who did not owe allegiance to 
U. S. on Mar. 28, 1938, except where 
exempted, and while clause ‘“‘who owes 
allegiance to the U. S.”” exempts from 
restriction Filipinos in service on Mar. 
28, 1938, aliens in U. S. should not be 
regarded as owing allegiance to U. S., 
nor may Filipinos appointed after Mar. 
28, 1938, to such positions be exempted. 

Voucher, etc., certificate requirements... 


ANTI-TRUST LAWS: 
Violations—bidders. See Advertising, bid- 


ders, combinations, 


APPOINTMENTS: 
Applicability of civil service laws and regu- 


lations—accounting officers’ jurisdiction— 
Government accounting officers not re- 
quired by law to determine whether Civil 
Service Laws and Regulations should 
be followed in making appointments. 


Civil service laws and classification act 


exemptions: 

Employees’ qualification jurisdiction— 
where statute provides for appointment 
of class of employees without regard to 
civil-service laws or Classification Act, 
and administrative office and Civil 
Service Commission agree that par- 
ticular position is in such class and 
there is no question as to legality of 
compensation fixed for position, this 
office is not authorized to question pay- 
ments of salary to person appointed to 
position solely because Commission does 
not agree with administrative office as 
to qualifications of appointee 

Exemption jurisdiction—where statute 
expressly excepts attorneys, special 
agents, examiners, etc., from provisions 
of either civil service laws anti regula- 
tions, and/or Classification Act, as 
amended, it is for Civil Service Commis- 
sion to determine whether a particular 
position, or class of positions, falls within 
exception. 16 Comp. Gen. 703, ampli- 





APPOINTMENTS—Continued. 
Civil service laws and classification act ex- 
emptions—Continued. 

Subsequent assignment to civil service 
position—person appointed without re- 
gard to civil service laws and regulations 
under designation of expert, attorney, 
etc., expressly excepted by statute from 
such laws and regulations, may not, 
immediately upon appointment, or 
thereafter, be assigned to work of posi- 
tion in competitive classified service. 
16 Comp. Gen. 703, amplified_.......... 

Subsequent assignment to classified posi- 
tion—person appointed as expert, attor- 
ney, etc., without regard to Classifica- 
tion Act, as amended, with salary fixed 
accordingly, may not be assigned to 
duties and responsibilities that would 
cause his position to fall under said act. 
16 Comp. Gen. 703, amplified........... 

Where statute excepts positions of desig- 
nated class, such as “attorneys” and 
“engineers,’’ from civil service laws and 
regulations and/or Classification Act, as 
amended, and duties of position sought 
to be filled require services ot an attorney 
or engineer as case may be, the exception 
applies notwithstanding position could 
be filled satisfactorily under civil service 
laws and regulations and at rates fixed 
pursuant to Classification Act, as 


Where statute expressly excepts experts, 
attorneys, etc., from provisions of civil 
service laws and regulations and/or 
Classification Act, as amended, the 
excepted designations refer to both posi- 
tions and persons. 16 Comp. Gen. 703, 
Cees dsc iste’, tba 

Effective date—approval by superior offi- 
cer—where law provides for appointment 
of employees by one officer with spproval 
of another, approval relates back to date 
of action by appointing officer and makes 
appointment effective therefrom, provided 
other necessary conditions fulfilled on said 
date, and since authority to remove is inci- 
dent to authority to appoint, same rule 
applicable in case of removal__..........-. 

Fraudulently obtained—Civil Service viola- 
tions—compensation and leaves of absence 

—where employee’s services were termi- 

nated because of finding by Civil Service 

Commission of illegal appointment but 

notice of termination was not given em- 

ployee until last day of full pay period 
succeeding its stated effective date, and 

request by the Commission to G. A. O. 

to withhold credit for further compensa- 

tion payments, received after beginning 
of such succeeding pay period, was not 
acted upon before employee’s separation 
from service, and employee worked or was 
in leave with pay status up to such notice 
of termination, he may be paid to include 
date of such notice, but not on account of 
leave or otherwise for any period thereafter. 
Oaths. See Oaths, 
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537 


537 


369 


488 


Presidential: 


Compensation prior to appointment: 
Actuarial consultant of Soc. Sec. Board 
held in 17 Comp. Gen. 249 not entitled 
to compensation prior to date of his 
appointment by the President, not 
entitled to pay for period prior thereto 
on basis of contract applicable to prior 
fiscal year only but may be paid per 
diem in lieu of subsistence for such 
part of period from July 6, 1937, date 
of the Board’s approval of his appoint- 
ment, to Aug. 5, 1937, date prior to date 
of his commission, as he was perform- 
ing official duty in travel status___._.- 
Actuaria] consultant of Soc. Sec. Board 
who received commission several days 
after nomination by President and 
and confirmation by Senate, not en- 
titled to compensation prior to date 
commission issued. 17 Comp. Gen. 
SD, Qintinne So Sai sii Sane cece 


Transfers—necessity for further Presiden- 
tial appointment—rule that appoint- 
ment by President with advice and con- 
sent of Senate to one position does not 
have effect of qualifying appointee to 
receive salary of any other position re- 
quiring Presidential appointment, is ap- 
plicable to Presidential appointment to 
Social Security Board “expert” position, 
and appointee may not be transferred to 
a different “expert’”’ position without 
Presidential appointment 


Retired personnel. See Retirement. 
Typists and stenographers—itinerant duties 


—traveling expenses or station changes 
at Govt. expense—duties of typists and 
stenographers, other than those accom- 
panying field parties, etc., are such as to be 
performed only at “designated posts of 
duty” within meaning of sec. 3, Subsist- 
ence Expense Act of 1926, as amended, and 
appropriations are not available for travel 
expenses of itinerant typists and stenog- 
raphers notwithstanding over-the-counter 
contacts concerning questions on Social 
Security Act, but they may be appointed 
with first duty station, for training, at 
Regina] Offices, and subsequently trans- 
ferred at Govt. expense to other stations, if 
in Govt.’s interest and properly authorized. 


“When actually employed” employees— 


statutory appointment limitation appli- 
cability—provision of Ind. Off. Appro. 
Act, 1938, that compensation in excess of 
stated amount may not be paid experts and 
attorneys of Social Security Board unless 
appointed by President, by and with ad- 
vice and consent of Senate, not applicable 
to appointments by Board on per diem 
“when actually employed” basis which 


specifically limit number of days of em- 


ployment per year so that total possible 
annual compensation is less than amount 
stated in said provision..............-.... 


See, also, Personal Services. 
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Purchase price limitations—Coatinued. 


APPROPRIATIONS: 
Adjustments—revised procedure—Gen. Reg. 
78, Aug. 17, 1937 1128 


Agriculture Department—agricultural com- 
modity diversions—payment authorized 
under sec. 32, act, Aug. 24, 1935, as 
amended by act, June 28, 1937, for pur- 
chase of agricultural commodities by Secy. 
of Agriculture, and delivery, free of charge, 
to public or non-profit agencies for experi- 
mental purposes in developing new uses 
therefor if determined by Secy. that pro- 
posed procedure constitutes diversion of 
such commodities from normal] channels 
of trade and commerce and is designed to 
encourage domestic consumption 

Availability: 

Automobiles. See Vehicles, 

Exhibits. See Exhibits. 

Expenses incidental to specific purpose— 
appropriation for specific purpose avail- 
able for expenditures essential thereto, 
notwithstanding provisions of general 
statute which otherwise would prohibit 
such expenditures 

Foreign products. Sea Contracts, foreign 
products. 

Foreign travel. See Traveling Expenses, 
foreign travel. 

Personal services. See Personal Services. 

Photographs. See Photographs. 

Purchases for inter-agency loans—cost of 
repairs to electric cutting and coagulat- 
ing machine loaned by Howard Uni- 
versity School of Medicine to Freed- 
men’s Hospital, if necessary for con- 
tinued use, is chargeable to hospital 
appropriation for work in connection 
with which equipment is used, but if 
machine was purchased from Federal 
funds appropriated for general expenses 
of University, there was involved expen- 
diture of funds contrary to objects for 
which appropriated and such unauthor- 
ized use of funds should be avoided in 


Civilian Conservation Corps—statutory 
prison product purchase requirements— 
provisions of act, May 27, 1930, requiring 
Govt. purchases of products of Federal 
prisons, applicable to appropriations 
under act, June 28, 1937, establishing 
Cc. C. C. 15 Comp. Gen. 542, distin- 


Limitation in appropriation ‘Contin- 
gent Expenses, Department of Com- 
merce” for fiscal year 1938, on purchase 
price of unenumerated miscellaneous 
items, not applicable to purchase of 
electric truck for intraoffice delivery 
of supplies, nor to purchase of packing 
boxes and cases for shipment of sta- 
tionery, etc., to the field 


Word “item” in Dept. of Commerce 
contingent expenses appropriation 
specifying particular objects of expen- 
diture and providing for “all other 
necessary miscellaneous items (not 
exceeding $50 for any one item),’’means 
@ separate expense, which in some 
instances may be a separate article, 
or may mean each quantity purchase 
of a class of articles 

District of Columbia—‘militia”—avail- 
ability for medical treatment—said ap- 
propriation for fiscal year 1937 not avail- 
able for medical and hospital treatment 
of members of Dist. of Col. N. G., not- 
withstanding appropriation ‘National 
Guard”’ in War Dept. appropriation act, 
May 15, 1936, providing for “‘medical and 
hospital treatment authorized by law’’ in 
connection with field, ete., training of 
National Guard generally, not available 
where disease contracted “‘not in line of 


Emergency Relief Appropriation Act, 1935. 
See Emergency Relief Appropriation Act, 
19365. 

Emergency Relief Appropriation Act, 1936. 
See Emergency Relief Appropriation Act, 
1986. 

Emergency Relief Appropriation Act, 1937. 
See Emergency Relief Appropriation Act, 
1987. 

Estimates—effect of non-inclusion in lump 
sum appropriations—amounts of individu- 
al items in estimates presented to Congress 
on basis of which lump sum appropriation 
is enacted, are not binding on administra- 
tive officers unless carried into appropria- 
tion act 

Farm Credit Administration—availability 
for State tax payments—provision in 
Farm Credit Adm. Appro. Act, 1938, 
relating to expenditure for “collection of 
moneys due the United States on account 
of loans made under the provisions of” 
certain statutes, does not authorize pay- 
ment of State taxes on land covered by 
second mortgage in favor of Government 
to secure loan, notwithstanding State 
statute permits mortgagee to advance 
taxes due and unpaid and gives priority in 
foreclosure proceedings for amount ad- 


Federal Power Commission—availability 
for specially authorized State water sup- 
ply negotiations—Federal Power Com- 
mission appropriation available for carry- 
ing out duties of one of its officers appointed 
by President as representative of U. 8. in 
negotiations between Wyoming and Mon- 
tana as to division of waters of Yellow- 
stone River, provided activities involved 
are within general scope of. authorized 
duties vested in Commission. 
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APPROPRIATIO NS—Continued. 
Fiscal year: 
Availability beyond: 

Effect of acceptance of municipal con- 
tribution—acceptamce of contribu- 
tion of City of St. Louis to supple- 
ment funds allocated from Emergency 
Relief Appro. Act, 1935, for acquisi- 
tion, development, etc., of site for 
Jefferson National Expansion Me- 
morial, not such obligation of allocated 
funds as to make them available after 
June 30, 1937, for new obligations, but 
contributed funds may be used for 
administrative expenses after that 


Effect of land condemnation proceedings: 
Authorization for condemnation pro- 
ceedings constituted an obligation 
of appropriated funds for payment 
of awards notwithstanding the 
awards are delayed beyond period of 
availability of such funds for new 
obligations 
Request upon Attorney General to 
institute condemnation proceedings 
constituted obligation of approupri- 
ated funds for payment of awards 
made as result of proceedings, not- 
withstanding awards delayed be- 
yond period of availability of funds 
for new obligations, but obligation did 
not include payment of adminis- 
trative expenses incurred subsequent 
to period of general availability 
Substituted contract award—where 
bidder made two freight equalization 
offers, one responsive to invitation and 
other not so because invitation stated 
such additional offer would not be 
considered, only responsive offer may 
be considered, and, as land-grant sav- 
ing under such offer is such that bid is 
not low, performance may not be re- 
quired under award on basis of inter- 
pretation of unresponsive offer, but 
appropriation encumbered by prior 
award is available for payment of new 
award to otherwise low bidder even 
though after fiscal year involved, if 
such award is in public interest 
Transportation of supplies purchased 
in prior year—requisition by Govt. 
agency to Treas. Dept. for procure- 
ment of supplies under procedure 
established in connection with ex- 
penditure of Emergency Relief funds, 
does not per se obligate then current 
funds, Treasury occupying merely 
position as agent and not contractor 
in such transaction, and expenses of 
transportation of supplies purchased 
are ngt chargeable to appropriation 
current at time of purchase where bill 
of lading ordering shipment—although 
dated in same fiscal year as purchase 
contract—not actually served upon 


Page | APPROPRIATIO NS—Contiaued. 
Fiscal year—Continued. 
Availability beyond—Continued. 

carrier, and transportation not per- 
formed, until subsequent fiscal year. 
21 Comp. Dec. 822; 27 id. 640; 2 Comp. 
Gen. 130, distinguished 

Traveling expenses — appropriation 
“Transportation, Foreign Service,” 
for fiscal year 1939, providing that not 
to exceed specified amount thereof shall 
be available until June 30, 1940, for dis- 
bursement for expenses of travel under 
orders issued by Sec’y of State during 
fiscal year 1939, is an appropriation for 
fiscal year 1939 which will remain avail- 
able for disbursement purposes for two 
fiscal years after close thereof, with 
unexpended balance as of June 30, 1939, 
not in excess of specified amount, avail- 
able for transportation expenses in- 
curred in fiscal year 1940, provided 
travel orders are issued in fiscal year 


See, also, Appropriations, obligation. 
Interior Department: 

“Colorado-Big Thompson project, Colo- 
rado”’—availability limitations—proviso 
in act, Aug. 9, 1937, making appropria- 
tion for irrigation and power project, that 
“no construction thereof shall be com- 
menced until the repayment of all costs 
of the project shall * * * beassured 
by appropriate contracts with water con- 
servancy districts,” is for interpretation 
in light of plan referred to in act, which 
contemplates reimbursement of costs 
chargeable to irrigation features only as 
distinguished from power features 

Division of Grazing Control: 

Availability for personal services: 
General appropriation for administra- 
tive expenses for Division of Grazing 
Control, Int. Dept., being available 
_ for personal services in Dist. of Col. 
and the field, charging part of salaries 
of clerical employees engaged upon 
range construction program to spe- 
cial appropriation for that program 


Payment for such services not to ex- 
ceed specified amount in Dist. of Col. 
having been authorized by general 
appropriation for administrative 
expenses for operation of Division of 
Grazing Control, Int, Dept., said ap- 
propriation, by necessary implica- 
tion, is available for personal services 
in the field 

National Park Service—purchase of pri- 
vate lands in national parks, etc.—au- 
thority to purchase private lands within 
national parks, etc., as matching funds 
from outside sources are donated for same 
purpose, still exists to extent of unob- 
ligated portion of authorization in Inte- 
rior Dept. appropriation act, June 30, 
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Limitations—C ontinued. 


APPROPRIATIONS—Continued. 
Interior Department—Continued. 


1932, amending original authorization 
act, Mar. 4, 1929, and no objection exists 
to purchase at one-half of appraised value 
rather than by payment of remaining 
one-half of purchase price with donated 


Interpretation. See Statutory Construction, 

appropriations. 

Limitations: 

Adjustments — revised procedure — Gen. 
Reg. 78, Aug. 17, 1937. 

Citizenship requirements. 

Compensation increases—District of Co- 
lumbia employees—sec. 7, Dist. of Col. 
Appro. Act, 1938, providing that appro- 
priations therein shall not be used for 
payment of increase in salary by reason 
of reallocation to higher grade, but ex- 
cepting, by proviso, ‘‘positions where the 
salary is less than $2,600 per annum,’’ 
does not prohibit payment of increase 
by reason of reallocation if salary rate 
prior to reallocation is “less than $2,600 
per annum” regardless of rate payable 
after reallocation 

Purchase price: 

Contingent expense items: 

Limitation in appropriation “Con- 
tingent Expenses, Department of 
Commerce” for fiscal year 1938, on 
purchase price of unenumerated mis- 
cellaneous items, not applicable to 
purchase of electric truck for intra- 
office delivery of supplies, nor to 
purchase of packing boxes and cases 
for shipment of stationery, etc., to 
the field 

Word “‘item’’ in Dept. of Commerce 
contingent expenses appropriation 
specifying particularobjects of expen- 
diture and providing for ‘‘all other 
necessary miscellaneous items (not 
exceeding $50 for any one item),” 
means & separate expense, which in 
some instances may be a separate 
article, or may mean each quantity 
purchase of a class of articles 

Symbols—Emergency Relief Appropria- 
tion Act, 1937—procedure (Gen. Reg. 81, 


Transfers between departments and es- 
tablishments: 

Funds transferred to Bureau of Standards 
by Geological Survey for performance 
of work or services are available for 
personal services to extent determined 


Funds transferred to Geological Survey 
for performance of work or services 
for another Government agency re- 
main subject to all limitations in ap- 
propriation from which transferred__- 

Statements in prior decision that restric- 
tions on limitations are removed by 


272 


Transfers between departments and es- 
tablishments—C ontinued. 
transfer of funds from one agency to 
another under provision authorizing 
transferred funds to be expended in 
same manner as appropriations for 
performing department, are not for 
application where proposed objects of 
expenditure are specifically prohibited 
by general law as in case of automo- 
biles, or otherwise amount to be ex- 
pended for specified purpose is spe- 
cifically limited in appropriation trans- 
ferred. 16 Comp. Gen. 545, and 17 id 


Transfers of funds of any department or 
agency to Geological Survey for per- 
formance of work or services for trans- 
ferring agency should indicate maxi- 
mum amount to be expended for each 
class of expenditures, and where any 
class is subject to statutory limitation 
such indicated maximum should be 
at once charged by advancing agency 
against limitation 


Navy Department: 


“Bureau of Yards and Docks, Main- 
tenance’’—transportation of personnel 
by Government vehicle—cost of trans- 
portation to rifle ranges of crews of naval 
vessels under overhaul at navy yards, by 
Government-owned motor  vehicies 
under control of Bureau of Yards and 
Vocks—including compensation of civi- 
lian chauffeurs at a navy yard—properly 
chargeable to appropriation made by act, 
Apr. 27, 1937, for ‘“‘Maintenance’’ unde: 
“Bureau of Yards and Docks”, and not 
to “Pay, Subsistence, and Transporta- 
tion of Naval Personnel” under ‘Bureau 
of Supplies and Accounts......-.......- 

“Strategic and Critical Materials” —avail- 
ability for storage expenses—appropria- 
tion in act, Apr. 27, 1937, for procurement 
and transportation of strategic and criti- 
cal materials by Navy Dept. is available 
for cost of surfacing and covering public 
space in connection with storing ma- 
terials procured, if administratively de- 
termined essential to preservation and 
maintenance of reserve supply, notwith- 
standing appropriation makes no specific 
provision for storage 


Obligation: 


Annual leave—appropriation not obligated 
for payment of annual leave until leave 


Administrative action which undertakes 
to acquire lands for Forest Service 
under act, Mar. 1, 1911, upon consider- 
ation of payment of certain purchase 
price, resulting in Government lia- 
bility for payment, is sufficient to 
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Obligation—Continued. 
Land purchases—Continued. 
create obligation against appropria- 
tion available even if payment is sub- 
ject to contingencies___...........-... 
Discharge of obligation—generally obli- 
gation of appropriation resulting from 
contemplated acquisition of land may 
be discharged other than by payment, 
if, where created by contract, contract 
is terminated so as to remove all possi- 
bility of Government liability, and, if 
created by condemnation proceedings, 
when necessary action is taken to re- 
lieve Government from any liability 
under award or when proceedings are 
discontinued in accordance with law, 
but determination in each case must 
depend upon facts and circumstances_ 
Where no contract or option for purchase 
of land by Forest Service under act, 
Mar. 1, 1911, and acquisition is through 
condemnation proceedings, involved 
appropriation is obligated by request 
to institute such proceedings, but 
where under option and, because of 
defective title, satisfactory convey- 
ance not possible, payment authorized 
either from appropriation obligated 
when option accepted, or new obliga- 
tion set up under request for con- 
demnation proceedings. _........-.-.- 
Where purchase of land by Forest 
Service under act, Mar. 1, 1911, is 
based on accepted option, formal con- 
tract, or deed only, the involved ap- 
propriation is obligated at time of 
Government’s acceptance of option 
within option period; on date of exe- 
cution and delivery of formal contract; 
or, on date of acknowledgment and de- 
livery of deed, respectively_........--. 

See, also, Appropriations, fiscal year, avail- 
ability beyond. 

Post Office Department: 

“Rent, light, and fuel”—availability for 
leased building alterations—in view of 
terms of applicable lease, no objection to 
alteration of leased building by P. O. D. 
under contract, to provide additional 
space, and appropriation for rent, light, 
and fuel is available therefor. _.......... 

“Vehicle Service’’—availability for mail 
truck accident prevention medals, ete.— 
P. O. Dept. appropriation “Vehicle 
Service, 1938” for ‘‘accident prevention,” 
etc., available for purchase of medals, 
etc., to be awarded mail truck operators 
for careful driving, if administrative ex- 
perience shows such awards encourage 
“accident prevention”, but may not be 
used for monetary rewards.........-... 

“Purchase of land’’—period of availability— 

appropriation for purchase of land, made 

by annual appro. act, not within “con- 
struction of public buildings’’ class in sec. 
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682, title 31, U. S. Code, or classes excepted 
from fiscal year limitations of sec. 7, act, 
Aug. 24, 1912, as amended, and not “ex- 
pressly providing that it shall continue 


available beyond the fiscal year for which 


INDEX DIGEST 


the appropriation act * * * makes 


provision”, as provided by act, may not 


be set up without fiscal year limitation... 


“Refund of Moneys Erroneously Received 


and Covered”’—limitations on use—where 
erroneous collection has been credited to 
appropriation, refund is chargeable thereto 
whether same be lapsed or current, or re- 
imbursable or nonreimbursable, but where 
collections erroneously are covered into 
Miscellaneous Receipts and refunds are 
not chargeable to any appropriation, there 
is for charging ““Refund of Moneys Erro- 
neously Received and Covered”, estab- 
lished by Permanent Appropriation 
Repeal Act, 1934, rather than collections 
in possession of disbursing officers which 
were authorized to be charged under prior 


Specific purposes—availability for incidental 


expenses—appropriation for specific pur- 
pose available for expenditures essential 
thereto, notwithstanding provisions of gen- 
eral statute which otherwise would pro- 
hibit such expenditures................... 


Specific r. general: 


Exhibits at fairs, Agriculture Depart- 
ment—as specific appropriation is made 
each year under Dept. of Agr. for ex- 
hibits at fairs, appropriations to carry 
out Soil Conservation and Domestic 
Allotment Act, and Agricultural Ad- 
justment Act of 1938, are not available 
for cost of exhibits at State, etc., fairs, 
notwithstanding sec. 9 of the former 
authorizes Sec’y of Agr. ‘‘to make public 
such information” as he deems necesary 
to carry out said act, a specific appro- 
priation being available to exclusion of 
more general appropriation. ...........-. 

Expenditure availability—appropriation 
to State Department by act, May 15, 
1936, for “expenses of participation by 
the United States in the meetings of the 
General Conference and of the Govern- 
ing Body of the International Labor 
Office and in such regional, industrial, 
or other special meetings as may be duly 
called by such Governing Body,” not 
available for expenses of Govt. delegates 
to Technical Tripartite Textile Confer- 
ence, in view of specific provisions of 
Pub. Res. 13, Mar. 15, 1937, making ap- 
propriation for expenditure by Secy. of 
Labor in connection with particular 


Personal services—general appropriation— 
49 Stat. 1758—for administrative ex- 
penses for Division of Grazing Control, 
Int. Dept., being available for personal 
services in Dist. of Col. and the field, 
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Specific ». general—Continued. 
charging of part of salaries of clerical 
employees engaged upon range con- 
struction program to special appropria- 
tion for that program unauthorized 
Printing and binding, Commerce Depart- 
ment—appropriation for ‘‘Investigation 
of Building Materials’ by Bureau of 
Standards, providing for ‘‘the publica- 
tion and dissemination of the results 
thereof,” available for necessary print- 
ing and binding rather than general 
appropriation for printing and binding 
for Dept. of Commerce 
Traveling expenses, Commerce Depart- 
ment—specific provisions of consolidated 
appropriation for ‘‘all necessary travel- 
ing expenses under the Department of 
Commerce” during fiscal year 1938 pre- 
clude payment of such expenses during 
that year from deficiency appropriation 
for ‘“‘Removal and reestablishment of 
the Little White Salmon fish cultural 
station’’ but deficiency appropriation 
may be used for traveling expenses for 
fiscal year 1937 
State Department—“Promotion of Foreign 
Trade”—availability for foreign travel— 
appropriation “Promotion of Foreign 
Trade,” act, June 16, 1937, available for 
travel abroad by Committee for Reciproc- 
ity Information if administratively deter- 
mined necessary for purposes of appropria- 


Transfers: 


Between departments and _ establish- 
ments: 

Accrued leave of absence money equiva- 
lents: 

In adjusting cost between Federal 
agencies for services rendered by 
personnel of one agency for another 
agency, pursuant to procedure au- 
thorized by sec. 601, act, June 30, 
1932, the value of credit for leave 
with pay as it accrues is for inclusion 
as an item of cost, leave with pay 
now being a matter of right under 
leave acts, Mar. 14, 1936. 14 Comp. 
Gen. 452, amplified, and 17 Comp. 
Gen. 315, modified 

Salary of employee chargeable to par- 
ticular appropriation under which 
employed at time whether he be 
actually on duty or on authorized 
leave with pay, and no authority 
for transfer of funds between agencies 
to cover leave accrued but not taken 
by employee while temporarily 
loaned or detailed from one agency 
to another. 16 Comp. Gen. 1122, 


Disbursement expense reimbursement— 
no authority for transfer to Disburse- 
ment Div., Treas. Dept., of National 
Archives funds for fiscal years 1937 or 
1938, to cover disbursement costs on its 


Page 


APPROPRIATIO NS—Continued. 
Transfers—C ontinued. 


Between departments and _ establish- 
ments—Coatinued. 
account, expenses involved being for 
performance of normal disbursing func- 
tions of said Division for which annual 
appropriations are made 
Expenses of duties of performing agency 
—while sec. 7, act, May 21, 1920, as 
amended by sec. 601, act, June 30, 
1932, authorizes rendering of service 
between departments with payment 
by agency requisitioning service, there 
is no legal authority for transferring 
loan collection duties, etc., of Farm 
Credit Administration, or any moneys 
appropriated to it for such purpose, to 
Dept. of Agriculture, and expenses 
incident to withholding by said De- 
partment of payments otherwise due 
from it for applying against Govt. 
debts are to be borne by appropria- 
tions of Dept. of Agriculture.......... 
Inter-agency services generally—sec. 601, 
Economy Act, June 30, 1932, contem- 
plates reimbursement only for service 
by one agency for another when the 
performance is a normal function of 
the performing agency 


Obligation limitations: 

Funds transferred to Bureau of Stand- 
ards by Geological Survey for per- 
formance of work or services are 
available for personal services to 
extent necessary 


Funds transferred to Geological Sur- 
vey for performance of work or serv- 
ices for another Government agency 
remain subject to all limitations in 
appropriation from which trans- 


Statements in prior decision that re- 
strictions on limitations are removed 
by transfer of funds from one agency 
to another under provision authoriz- 
ing transferred funds to be expended 
in same manner as appropriations 
for performing department, are not 
for application where proposed ob- 
jects of expenditure are specifically 
prohibited by general law as in case 
of automobiles, or otherwise amount 
to be expended for specified purpose 
is specifically limited in appropria- 
tion transferred. 16 Comp. Gen. 
545, and 17 id. 73, affirmed 


Transfers of funds of any department 
or agency to Geological Survey for 
performance of work or services for 
transferring agency should indicate 
maximum amount to be expended 
for each class of expenditures, and 
where any class is subject to statutory 
limitation such indicated maximum 
should be at once charged by ad- 
vancing agency against limitation .. 
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APPROPRIATIONS—Continued. 


Transfer s—C ontinued. 
Between departments and _ establish- 
ments—Continued. 

Revised procedure—Gen. Reg. 78, Aug. 
17, 1987—fundamental requirements 
of G. R. 78Revised will be con- 
sidered as complied with as to billing 
officer’s certificate requirements if, 
as in G. P. O. billings of agencies for 
services and supplies, approved special 
form of invoices, certified as provided 
thereon by billing officer, are attached 
to adjustment voucher prepared by 
agency billed, and notation is made on 
voucher that supporting invoices are 

Salary increases of employees upon re- 

classification under act, June 28, 1937, 

establishing Civilian Conservation 

Corps, Director may allot to War 

Dept. such funds as necessary for 

payment of increase in compensation, 

through reclassification, of its employ- 
ees paid by said department from 
previously allotted funds, and for pay- 
ment of such part of increased salaries 
of reclassified War Dept. employees as 
may be necessary to pay for services 
rendered by them for, or in coopera- 
tion with, the C. C. C. tn addition to 
their regular duties................... 
Revised procedure—Gen. Geg. 78, Aug. 17, 
Within departments and establishments— 
reimbursement for temporary charges— 
total cost of services and supplies pro- 
cured from private sources and properly 
chargeable to appropriations for two or 
more penal institutions, may not be 
charged to one appropriation with sub- 
sequent reimbursement from others 
under sec. 601, act June 30, 1932, insti- 
tution to be reimbursed not being “in a 
position to supply or equipped to ren- 
der’’ the services as required by said act, 
and practice being violative of sec. 3678, 


ternal Revenue, 1938”—availability for 
photographs—where photographs, etc., 
were purchased for use in defending, from 
criminal charge, Federal Internal Revenue 
agent who shot State officer during raid 
on illicit still, and not to secure evidence 
of violation of Internal Revenue Laws as 
provided by appropriation for salaries and 
expenses, Bureau of Internal Revenue, 
appropriation not available for expenditure 
involved_......... 
War Department: 
“Air Corps, Army, 1938:" 
Availiability for advance payments for 
publications: 
Payment for Third Decennial Index 
to Chemica! Abstracts is not author- 
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War Department—Continued. 


“air Corps, Army, 1938”"—Continued. 
Availability for advance payments for 
publications—C ontinued. 
is not a newspaper, magazine, or 
periodical within exception pro- 
vided by act June 12, 1930, from 
prohibition in sec. 3648, R.8., against 
payment from appropriated funds 
for services or supplies in advance 
of rendition or delivery, and as in- 
volved appropriation, Air Corps, 
Army, 1938, providing for purchase 
of various publications, does not ex- 
cept such publications from said 
I alwiddcwsbstecetinedahes 
Said appropriation, providing for pur- 
chase of publications, etc., is avail- 
able for purchase for field use, and 
payment in advance of complete 
delivery of “Standard Corporation 
Records,” & monthly publication 
which properly may be classified as 
&@ periodical to be used as book of 
reference within exception in act 
June 12, 1930, from prohibition in 
sec. 3648, R. 8., against advance 
payments; restriction in sec. 3, act 
Mar. 15, 1898, against purchase of 
law books, books of reference and 
periodicals for use of any executive 
department or other Government es- 
tablishment at seat of Government 
not being applicable to field use pur- 
chases 


ARMS AND AMMUNITION: 
Purchases—appropriation availability—as 


act, Apr. 14, 1937, amending act, Mar. 3, 
1879, authorizes but does not direct Secy. 
of War to furnish heads of departments, 
ete., such arms and ammunition as neces- 
sary for protection of public property, etc., 
no objection to purchase by departments, 
etc., of such arms and ammunition as 
needed if it is satisfactorily shown Secy. of 
War is not prepared to meet such needs__ 


748 | ASSIGNMENTS: 


ized in advance of delivery of its © 


several volumes, as such publication 





See Claims; Compensation. 
ATTORNEYS: 
Fees: 


Assignment--war risk insurance litiga- 
tion—no objection to assignments of 
attorneys’ fees allowed by the courts in 
connection with War Risk Insurance 
litigation pursuant to sec, 19, Title I, 
World War Veterans’ Act, as amended, if 
determined by Administrator necessary 
to effectuate purposes of insurance stat- 
ute, notwithstanding doubt whether 
such determination would be conclusive 
under Administrator's statutory deter- 
mination authority 


Statutory limitations—war risk insur- 


ance—sec. 500, World War Veterans’ 
Act, as amended by act, Mar. 4, 1925, 
limiting attorneys’ fees in suits under 
sec. 19 of act to “not to exceed ten per- 
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ATTORNEYS—Continued. 
Fees—Continued. 
centum of the amount recovered,’’ does 
not require that in event of more than 
one suit, total attorneys’ fees may not 
exceed ten percent of amount of insur- 
ance awarded in first suit 

War risk insurance litigation—payments 
to beneficiaries—-where in connection 
with suit by veteran for permanent total 
disability benefits under war risk 
insurance contract pursuant to sec. 19, 
World War Veterans’ Act, 1924, as 
amended, judgment allowed attorneys’ 
fees of “‘ten per centum of all future in- 
stallments paid to the plaintiff because 
of and as a result of this judgment,” 
General Accounting Office may not ap- 
prove proposed payments of attorneys’ 
fees on installments of insurance due 
death beneficiary after death of insured, 
said installments being due not because 
of judgment as in cases where suit is to 
establish validity, etc., of insurance, but 
because of policy’s terms and death of 
insured 

Hire of—general statutory requirements— 
secs. 306, 314, and 315, Title 5, U. 8. Code, 
providing Attorney General] shall render 
necessary legal opinions, etc., are appli- 
cable not only to executive departments, 
but to President, and executive agencies 
independent of executive departments 
and agencies of President, and Electric 

Home and Farm Authority may not 

directly procure private legal services in 

absence of specific authority of law. 16 

Comp. Gen. 1089, amplified __- 

Powers of: 

Check indorsements—civilian retirement 
annuities—indorsement, under general 
power of attorney in favor of reputable 
bank or trust company, of Govt. checks 
drawn in payment of annuity to retired 
civilian employee—as distinguished from 
payment of gratuity—authorized, pro- 
vided general power of attorney renewed 
every 12 months. 4 Comp. Gen. 361, 
and A-3551, March 21, 1925, modified _ 

Defunct corporations—irrevocable power 
of attorney, coupled with an interest 
and executed by defunct State corpora- 
tion, may not be made basis for payment 
of claim against United States under act, 
June 30, 1986, amending War Minerals 
Relief Act, power of attorney being void 
under both State and Federal law 

Representing claimants—General Account- 

ing Office requirements—review of G. A. 

0. claim settlement may not be made 

upon request of one who has not submit- 

ted requisite power of attorney evidencing 

his authority to represent claimant... . 

AUDIT: 

General Accounting Office. See General 

Accounting Office. 
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AUTHORITY: 
See Delegation of Authority; Departments 
and Establishments, heads, authority. 
AUTOMOBILES: 
See Vehicles. 
BAILMENTS: 
Property damage, loss, etc., liability. 
Property, private. 
BIDDERS: 
See Advertising, bidders. 
BIDS: 
See Adrertising, bids. 
BITUMINOUS COAL CONSERVATION 
ACT, 1937: 
See National Bituminous Coal Commission. 
BLOOD TRANSFUSIONS: 
See Personal Services, blood transfusions, 
BONDS: 
Bid: 
Forfeiture: 
Mistakes in bid: 

Where, after opening of bids and their 
being made public, low bidder alleges 
error in failing to include percentage 
to cover inspection and profit in 
addition to respective percentages 
already added to costs of labor and 
material, bidder should be required 
to perform at bid price or forfeit its 
bid bond, notwithstanding mistake 
was alleged prior to award, error, if 
any, not having been conclusively 
established and being due solely to 
bidder’s own carelessness, and not 
being so gross as to render un- 
conscionable a contract based ‘on bid 
as originally submitted . 

Where bidder alleged error in bid after 
award, and there was nothing on face 
of bid, or in comparison with other 
bids, to suggest error, acceptance 
was in good faith, and defaulting 
contractor is subject to forfeiture of 
bid bond as well as chargeable with 
amount of Government’s damage 
resulting from default teud 

Where bidder, prior to award, alleged 
mistake in its low bid and bid is such 
as to warrant conclusion that bona 
fide mistake was made, bid may be 
withdrawn without forfeiture of 
security, but allegation of mistake 
not accepted as establishing amount 
of mistake and, if instead of with- 
drawal, bidder seeks correction of 
bid, there should be submitted to 
G. A. ©. for consideration all 
material relied upon to establish 
exact amount intended. 15 Comp. 
Gen. 10:9, distinguished 

See, also, Advertising, bidders, deposits 
Contract wage, labor, materialmen, etc., 
payments—repair of shoes and laundry 
service—contracts for repair of shoes and 
laundry service, not being for public work 
requiring construction, such as building 


See 
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BONDS—Continued. 





ship, or levee, are not contracts ‘‘for the 
construction, alteration, or repair of any 
public building or public work of the 
United States” within act, Aug. 24, 1935, 
and there should not be imposed upon 
U. 8. under such contracts any additional 
cost for securing payment bond for pro- 
tection of laborers and materialmen as 
provided for in proper cases in said act.... 
Indemnity: 

Adjusted service certificates: 

Duplicate certificate liability--where 
terms and conditions of standard 
indemnity bond required by Veterans’ 
Administration in connection with 
issuance of duplicate adjusted service 
certificate are such as to provide 
against Government loss on original 
certificate only, the sureties are not 
liable for loss on a duplicate certificate 
erroneously issued to a veteran other 
than the veteran to whom the original 


Losses prior and subsequent to date of 
bond—surety on bond to secure Gov’t 
against loss through issuance of dupli- 
cate adjusted service certificate on 
claim of loss of original not liable for 
loss on original certificate because of 
its fraudulent hypothecation prior to 
approval of bond where Gov’t was on 
notice of existence of original at time 
of bond execution, but surety’s liability 
for loss after bond approval is not 
removed because of statutory pro- 
hibition against recoupment of loss 
from veteran-principal’s adjusted serv- 
ice credit payments_..............-..- 

Waiver—lost checks, etc.—State claims— 
claims by State for proceeds of lost checks 
or warrants covered into Outstanding 

Liabilities need no longer be supported 

by bonds to indemnify U. 8S. against 

Patents—infringements—withholding part 
of contract price in lieu of—where, in lieu of 
bond required by invitation far bids in 
protection of U.S. against loss if contractor 
defaults under patent provisions of bid, 
provision is inserted for withholding of 
percentage of price until in judgment of 
Sec’y of Commerce, Government is satis- 
fied U. 8. is not liable on account of use of 
any invention as described, return of part 
of contract price withheld is not authorized 
until condition precedent thereto is met - -_ 


Surety: 


Embezzlement extending into two ac- 
countable officers’ accounts—applica- 
tion of penalty amount_................. 

Liability—demand delays—demand upon 
surety for payment under bond to in- 
demnify Government against loss from 
issuance of duplicate adjusted service cer- 
tificate should not be delayed because of 

anticipated liquidation by accruals of 

disability compensation to veteran 
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BOOKS, PERIODICALS, AND 


Surety—C ontinued. 
Subrogation: 
Claims of laborers and materialmen: 
Completing surety of defaulting con- 
tractor not entitled to amounts 
otherwise due contractor unless 
claims of laborers and materialmen 
against contractor have been paid, 
in accordance with Heard Act, as 
amended, and this office not author- 
ized to distribute funds due insolv- 
ent contractor among its creditors or 
to pay any amount due insolvent 
contractor to its surety where pay- 
ment might impair claim of unpaid 
laborer or materialman against es- 
tate of contractor...............-... 
Completing surety of defaulting con- 
tractor not entitled to amounts 
otherwise due contractor unless 
claims of laborers and materialmen 
against contractor have been paid, 
notwithstanding their failure to file 
suit upon bond within time allowed 
by Heard Act, as amended, par- 
ticularly where surety on notice of 


Subrogation being an equitable doc- 
trine with no legal right to payment 
thereunder existing independently 
of judicial determination, and there 
being no statute or general principle 
of law requiring accounting officers 
of Government to settle claims 
otherwise, there is neither require- 
ment nor justification for recognition 
by such officers of an asserted right of 
subrogation where there is reasonable 
doubt that courts would recognize 
i slnneehietetiieceinetniniiitnie 

NEWS- 

PAPERS: 


Newspapers—advertising. See Advertising, 


newspapers. 


Posters and pamphlets—advance payments 


—safety pamphlets and posters are not 
periodicals within sec. 5, act, Mar. 4, 1915, 
authorizing advance payment for sub- 
scriptions to periodicals, and such pay- 
ment is therefore prohibited by sec. 3648, 
R.8 


“Standard Corporation Records’’—advance 


payments—appropriation Air Corps, 
Army, 1938, providing for purchase of pub- 
lications, ete , is available for purchase for 
field use, and payment in advance of com- 
plete delivery of “Standard Corporation 
Records”, a monthly publication which 
properly may be classified as a periodical 
to be used as book of reference within ex- 
ception in act, June 12, 1930, from prohibi- 
tion in sec. 3448, R. S., against advance 
payments; restriction in sec. 3, act, Mar. 
15, 1898, against purchase of law books, 
books of reference and periodicals for use 
of any executive department or other 
Government establishment at seat of Gov- 
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San Francisco-Oakland Bay Bridge: 


BOOKS, PERIODICALS, AND NEWS- 
PAPERS—Continued. 


ernment not being applicable to field use 


“Third Decennial Index to Chemical Ab- 
stracts’’—ad vance payments—payment for 
Third Decennial Index to Chemical Ab- 
stracts is not authorized in advance of 
delivery of its several volumes, as such 
publication is not a newspaper, Magazine, 
or periodical within exception provided by 
act, June 12, 1930, from prohibition in sec. 
3648, R. 8., against payment from appro- 
priated funds for services or supplies in 
advance of rendition or delivery, and as 
involved appropriation, Air Corps, Army, 
1938, providing for purchase of various 
publications does not except such publi- 
cations from said prohibition 


BRIDGES: 


Tolls: 

Atchison (Kansas) bridge—act, June 27, 
1930, providing that regulation of all tolls 
on bridges authorized ‘“‘prior to Mar. 23, 
1906, by Act of Congress specifically 
reserving to Congress the right to alter, 
amend, or repeal such Act,” should be 
subject to provisions of act, Mar. 23, 1906, 
is not effective as to tolls over bridge 
constructed under sec. 9, act, July 2, 
1864, amending act, July 1, 1862, provid- 
ing, respectively, for construction’ of 
bridges and for railroad transportation 
of mails, troops, etc., for Government 
“at fair and reasonable rates of com- 
pensation * * *”’, and payment is 
authorized of tolls over such bridge for 
passage of tanks, trucks and military 
personnel en route to maneuvers under 
sec. 94 of National Defense Act. 17 
Comp. Gen. 333, distinguished 


National Guard equipment and members: 
Members of National Guard, being 
members of respective State and terri- 
torial organizations and not troops of 
U. 8. within General Bridge Act, 
Mar. 23, 1906—unless in actual service 
of U. S. under authority of Art. I, sec. 
8, par. 15 of Constitution—tolls 
charged for use of bridges constructed 
under act, in traveling to and from 
camps of instruction under National 
Defense Act, are payable from Federal 
appropriations for expenses of such 
transportation. 


U. 8, Govt. vehicles, loaned to Miss. 
N. G., while moving to and from 
camps of instruction under National 
Defense Act, being ‘‘munitions of war 
of the United States” within sec. 2, 
General Bridge Act, Mar. 23, 1906, no 
authority for payment of tolls for their 
movement over bridges constructed 
under said act where approaches lead- 
ing to bridges are free public highways. 
81276™—38——-75 


Personal fund payment reimbursement 
procedure: 

Claims of employees for reimburse- 
ment for tolls paid in using San 
Francisco-Oakland Bay Bridge, not 
supported by required receipts, 
should be submitted to G. A. O. for 
direct settlement supported by ad- 
ministrative reports and affidavits 
of employees stating dates of pay- 
ments, official character of travel, 
type of vehicle used, and amounts 
of toll required to be paid, ete. 

Disbursing officers may reimburse em- 
ployees for tolls paid for passage over 
San Francisco-Oakland Bay Bridge 
where voucher supported by admin- 
istrative statement that charges 
were incurred on official business, 
and by receipts showing tolls paid 
under protest. 16 Comp. Gen. 977, 


BURIAL EXPENSES: 


Inmates, St. Elizabeths Hospital: 
Availability of pension moneys: 

Although available for burial expenses, 
nevertheless subject to proper admin- 
istrative regulations, and undertaker’s 
charges not payable therefrom where 
exorbitant, and with knowledge of 
limitations 

Decision in 16 Comp. Dec. 780, permit- 
ting use of pension money to credit of 
deceased inmate of St. Elizabeths 
Hosp. for burial purposes, being based 
upon then existing limited availability 
of appropriated funds therefor, and 
there now being ample provision for 
such burial at Gov’t. expense, such use 
of pension moneys is no longer neces- 
sary, same béing for application to 
general uses of hospital as provided by 
statute where no surviving wife or 
minor children. 17 Comp. Gen. 383, 


State officer shot by Federal officer—appro- 
priated moneys not available for medical, 
hospital and burial expenses of State officer 
mistakenly and fatally shot by Federal 
officer during raid on illicit still, notwith- 
standing the contention that shooting 
resulted from technical arrest, obligation of 
U. 8. to bear medical, etc., expenses of 
prisoner not arising alone because of act of 
arrest but only when prisoner is properly 
in custody of U. 8. as result of lawful 


CANAL ZONE: 


See Panama Canal. 


CARDS: 


Credit—gasoline—wholesaler-retailer tax-in- 
clusion sales—government tax liability— 
where State gasoline tax is imposed upon 
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CARDS—Continued. Page | CERTIFYING OFFICERS—Continued. Page 


importer or wholesale dealer and bona fide 
sale intervenes between dealer who pays 
tax and retailer who sells to U. 8., tax loses 
identity as such and sales to Federal 
Government by retailer on own account 
do not involve State tax, but where re- 
tailer furnishes gasoline to Govt. agencies 
on credit cards issued by wholesaler to 
whom payment is made by Govt., transac- 
tion is required to be free of State tax 


CERTIFICATES: 


Citizenship requirements 

Foreign products—substitution for Ameri- 
can products—where low bidder took no 
exception to requirement that material be 
manufactured in U. 8. but noted on in- 
voice that deliveries were of foreign manu- 
facture, and another bidder also intended 
to furnish foreign material, contractor 
should be required to furnish material of 
domestic manufacture in accordance with 
contract and Title III, act, Mar. 3, 1933, 
unless material meeting specifications is 
not manufactured in U.S., in which event 
delivery may be accepted with payment at 
contract price upon filing with contract of 
certificate to that effect 

Tax exemption, See Tazes. 

Vouchers: 
Motor vehicle repairs: 


Provides means, other than outlined in 
17 Comp. Gen, 285, for furnishing audit 
data, by cost schedules, etc., neces- 
sary in determining that fiscal year 
repair limitations on motor-propelled 
passenger-carrying vehicles are not ex- 
ceeded, and also the form of voucher 
certificate in this regard 

Taxes—statement as to non-inclusion— 
statement “that State or local sales 
taxes are not included in the amount 
billed and that tax exemption certificates 
therefor have been received”’, prescribed 
by A-51607, A-49009, Apr. 2, 1938, for 
incorporation in vendor's certificate on 
reprints of Standard Form 1034, Re- 
vised, was intended for use by vendor 
only when applicable and was not in- 
tended as modifying either 17 Comp. 

Gen. 615, holding there is no legal au- 

thority to require bidder to sell to Gov- 

ernment at prices exclusive of applicable 
taxes, whether Federal, State, or local, 
or substitute tax provision suggested by 
that decision, but alternate tax provision 
now administratively suggested is not 


CERTIFYING OFFICERS: 


Liability—erroneous adjusted service certfi- 
cate certifications—where terms and condi- 
tions of standard indemnity bond required 
by Veterans’ Administration in connection 
with issuance of duplicate adjusted service 
certificate are such as to provide against 
Government loss on original certificate 
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only, the sureties are not liable for loss on 
a duplicate certificate erroneously issued 
to a veteran other than the veteran to 
whom the original was issued, but admin- 
istrative consideration should be given to 
the fixing of responsibility upon certifying 
officer responsible for erroneous certifica- 
tion resulting in Government’s loss 


CHARLES CARROLL OF CARROLLTON 


BICENTENARY COMMISSION: 

Appropriation availability—insurance on 
loaned exhibits—cost of insuring private 
property temporarily entrusted to Govt. 
for exhibition purposes may be paid from 
appropriation for Charles Carroll of Car- 
roliton Bicentenary Commission, not- 
withstanding policy of Govt. not to carry 
insurance on its property 


CHECKS: 


Delivery—assigned claims—collection where 
payee cannot be located—assignment of 
claim against U. 8. executed before check 
was issued, and otherwise not in accord- 
ance with sec. 3477, R. 8., is void, and im- 
poses no duty on U. 8. to assist in collec- 
tion on check issued in favor of Govt. credi- 
tor but mailed to purported assignee as 
requested by payee, court proceedings be- 
ing available to effect collection if payee 
cannot be located to secure indorsement 


Inability of recovery from indorsers— 
effect on liability of Treas. of U. 8.— 
in clear case of forgery of payee’s indorse- 
ment on Government check, inability to 
recover from indorsing bank cannot af- 
fect responsibility of Treasurer of United 
States for having paid check upon forged 


Reclamation: 
Abandonment: 

Payments to rightful payee before re- 
covery otherwise—where check, 
issued on application of colored vet- 
eran in payment of adjusted service 
bonds, was delivered to and nego- 
tiated by white person of same name 
and charge raised against negotiator 
and postmaster, who made wrongful 
delivery, payment to rightful payee 
unauthorized until recovery is had, 
as Vet. Adm. may not reconsider 
same application for certifying to 
Treasury for duplicate payment on 
the cancelled adjusted service cer- 
tificate. A-84421, Mar. 19, 1937, 


Reclamation may not be abandoned 
because of bank’s claim check was 
indorsed and cashed by payee, not- 
withstanding allegation is supported 
by affidavit of employees of post of- 
fice where check was originally 
cashed, affidavit being entitled to 
little weight where previously they 
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CHECKS—Continued. 
Forgeries—C ontinued. 


Reclamation—C ontinued. 
Abandonment—Continued. 
would not state they cashed check 
for payee, and Examiner of Ques- 
tioned Documents having raised 
doubt of genuineness of indorsement 
as to which payee alleges forgery and 
non-receipt of check proceeds....... 
Delays—where payee’s indorsements on 
Government checks were clearly for- 
geries, question whether indorsing 
bank may successfully defend against 
reclamation proceedings upon ground 
of delay in notice of forgery should re- 
main for judicial decision, and aban- 
donment of reclamation proceedings 
is not authorized _................--.- 
Disposition of proceeds—where check in 
payment of record beneficiary of veter- 
an’s adjusted service certificate was 
negotiated without knowledge or con- 
sent of payee by another alleging to be 
veteran’s common-law wife and claim- 
ing as substituted beneficiary because 
of alleged oral declarations of veteran, 
amount recovered from indorsers may 
be paid to record beneficiary whose 
right thereto could be lost only by 
change of beneficiary made in accord- 
ance with law and regulations or by 
clear expression in writing by veteran_ 
Name similarity—where payee of check 
bearing notation it was in payment of 
adjusted service bonds has executed 
affidavit of nonreceipt of check, recla- 
mation proceedings should be insti- 
tuted notwithstanding cashing bank 
attempts to justify its handling of 
check by alleging it was cashed for per- 
son of same surname living in same 
town as payee and that Examiner of 
Questioned Documents is of opinion 
suspect wrote name of payee on check, 
christian name of suspect known to 
bank being different than that of payee 
shown on check, and the bank having 
failed to exercise diligence in identifica- 
tion of negotiator which readily would 
have enabled it to determine that per- 
son presenting item was not payee... . 
Procedure—where checks are so indorsed 
that it clearly appears payee’s name 
differs from name of payee on face of 
check—as distinguished from cases 
where payee’s indorsement has been 
forged—procedure followed by G. A. O. 
of making demand directly upon cash- 
ing bank, and, in cases of forged checks, 
of referring matter to Secret Service 
Division, Treasury Dept., with sub- 
sequent transmission to Treasurer of 
U. 8. for usual reclamation proceed- 
ings if Secret Service report establishes 
prima facie case of forgery, will be sup- 
plemented to include furnishing to 
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Forgeries—C ontinued. 


Reclamation—C ontinued. 
Treasurer copies of all such demand 
letters written by this office. ......... 
State statutes and collection procedure— 
reclamation proceedings on checks, 
issued on “padded” pay rolls, and 
cashed on forged indorsements, may 
not be abandoned because cashing 
bank claims State statute made checks 
payable to bearer in such circum- 
stances, another statute providing no 
right to enforce payment is acquired 
under forged signature, and check hav- 
ing been presented by bank to Federal 
Reserve Bank for collection under cir- 
cular specifically reserving right of 
Federal Reserve Bank to charge to 
member banks amounts of forged 


Where veteran’s wife delivered his ad- 
justed service certificate to another 
who obtained loan thereon by forging 
veteran’s name and wife participated 
in proceeds, and veteran was aware of 
relationship between his wife and 
forger, Govt. not obligated to bear loss 
by veteran, particularly where he 
delayed more than six years in de- 
manding duplicate certificate and he 
and his wife are now living together, 
and charge against veteran’s certificate 
should stand, no reclamation proceed- 
ings being required on present record. 


Indorsements—power of attorney—civilian 


retirement annuities—indorsement, under 
general power of attorney in favor of reput- 
able bank or trust company, of Govt. 
checks drawn in payment of annuity to 
retired civilian employee—as distinguished 
from payment of gratuity—authorized, 
provided general power of attorney re- 
newed every 12 months. 4 Comp. Gen. 
361, and A-3551, March 21, 1925, modified -_. 


Outstanding Liabilities: 


Court registry funds—checks drawn by 
clerk of U. S. court on funds paid into 
court registry and deposited with U. 8. 
Treasurer are checks drawn on said 
Treasurer within requirement in act, 
June 26, 1934, that amounts of checks 
drawn on Treasurer, outstanding and 
unpaid more than one full fiscal year fol- 
lowing fiscal year in which drawn, shall 
be transferred to “Outstanding Liabili- 


Transfer to original appropriation—dupli- 
cate check issued deceased payee— 
where check issued to deceased payee was 
covered into “Outstanding Liabilities” 
and another check, alike in purpose and 
amount, has been paid, amount in “‘Out- 
standing Liabilities’ will be restored to 
appropriation and credit allowed dis- 
bursing officer. 8 Comp. Gen. 477, dis- 
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Waiver of indemnity bond on lost checks, 
etc.—State claims—claims by State for 
proceeds of lost checks or warrants cov- 
‘ered into Outstanding Liabilities need 
me longer be supported by bonds to 
indemnify U. 8. against loss 

Personal—acceptance for simultaneous excess 

Governments payments—where, in con- 

nection with purchase of land, its value 

becomes substantially lessened before pay- 
ment, matter may not be adjusted ad- 
ministratively by acceptance of vendor's 
personal check for excess amount of Govt. 
check simultaneously delivered, but Govt. 

check should be transmitted to G. A. O. 

for consideration of issuance of new settle- 

ment in proper amount 


Reclamation: 


Abandonment—disbursing officer’s liabil- 
aity—where after loan to veteran on dupli- 
ate adjusted service certificate, another 
«heck making loan on original certificate 
minder Emergency Adjusted Compensa- 
tion Act, 1931, was admittedly issued on 
other than application of veteran or “his 
promissory note”’ as required by sec. 502 
of World War Adjusted Compensation 
Act, as amended, and there is doubt 
whether recovery may be had from in- 
dorsers, voucher involved must be dis- 
allowed in disbursing officer’s accounts 
and recovery had from him or his surety 
for amount of illegal payment 

Forgeries. See Checks, forgeries, reclama- 
tion. 

Indorsement by other than payees—ro- 
covery procedure—where checks are so 
indorsed that it clearly appears payee’s 
mame differs from name of payee on 
face of check—as distinguished from 
eases where payee’s indorsement has 
been forged—procedure followed by 
G. A. O. of making demand directly 
upon cashing bank, and, in cases of 
forged checks, of referring matter to 
Secret Service Division, Treasury Dept., 
with subsequent transmission to Treas- 
urer of U. S» for usual reclamation pro- 
ceedings if Secret Service report estab- 
lishes prima facie case of forgery, will be 
supplemented to include furnishing to 
Treasurer copies of all such demand let- 
ters written by this office 


[801 


arate and distinct statutes with entirely 
different scopes and purposes 


Exemptions: 


Appointees’ subsequent assignment to 
civil service position—person appointed 
without regard to civil service laws and 
regulations under designation of expert, 
attorney, etc., expressly excepted by 
statute from such laws and regulations, 
may not, immediately upon appoint- 
ment, or thereafter, be assigned to work 
of position in competitive classified 
service. 16 Comp. Gen. 703, amplified_ 

Jurisdiction—where statute expressly ex- 
cepts attorneys, special agents, exam- 
iners, etc., from provisions of either civil 
service laws and regulations, and/or 
Classification Act, as amended, it is for 
Civil Service Commission to determine 
whether a particular position, or class of 
positions, falls within exception. 16 
Comp. Gen. 703, amplified 

Where statute excepts positions of desig- 
nated class, such as “attorneys” and 
“engineers,”’ from civil service laws and 
regulations and/or Classification Act, 
as amended, and duties of position 
sought to be filled require services of an 
attorney or engineer as case may be, the 
exception applies notwithstanding posi- 
tion could be filled satisfactorily under 
civil service laws and regulations and at 
rates fixed pursuant to Classification 
Act, as amended 

Where statute expressly excepts experts, 
attorneys, etc., from provisions of civil 
service laws and regulations and/or 
Classification Act, as amended, the ex- 
cepted designations 1efer to both posi- 
tions and persons. 16 Comp. Gen. 703, 


CIVIL SERVICE COMMISSION: 
Jurisdiction: 


Civil service laws and classification act 
exem ptions: 

Qualifications of appointees—where 
statute provides for appointment of 
class of employees without regard to 
civil service laws or Classification Act, 
and administrative office and Civil 
Service Commission agree that par- 
ticular position is in such class and 
there is no question as to legality of 
compensation fixed for position, this 
office is not authorized to question 


Signatures. See Signatures, checks. 
CIVIL SERVICE: 

Applicability to appointments—accounting 
officers’ jurisdiction—Government ac- 
counting officers not required by law to 
determine whether Civil Service Laws 
and Regulations should be followed in 
making appointments 

Classification act distinguished—civil serv- 
ice laws and regulations, relating to ap- 
pointments, and Classification Act of 1923, 
relating to fixing of salary rates, are sep- 


payments of salary to person ap- 
pointed to position solely because 
Commission does not agree with ad- 
ministrative office as to qualifications 
of appointee 

Where statute expressly excepts at- 
torneys, special agents, examiners, 
ete., from provisions of either civil 
service laws and regulations, and/or 
Classification Act, as amended, it is 
for Civil Service Commission to deter- 
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Jurisdiction—C ontinued. 
Civil service laws and classification act 


exemptions—C ontinued. 


mine whether a particular position, 
or class of positions, falls within ex- 
ception. 16 Comp. Gen. 703, am plified. 


Classification of position of Presidential 
appointee—where recommendation for 
appointment, nomination by President, 
or commission issued pursuant thereto 
as an expert under Social Security 
Board, with salary rate of $5,000 or more 
per annum pursuant to proviso to act 
of June 28, 1937, specifies a particular 
grade or any salary rate therein, there 
is no authority for Board, with approval 
of Civil Service Commission, to allocate 
position in higher grade or for payment 
of any salary in excess of maximum 
Salary rate of grade to which Presidential 
appointment is made. 


CIVILIAN CONSERVATION CORPS: 


Employees—reallocation—War Department 
allotment increases—under act, June 28, 
1937, éstablishing Civilian Conservation 
Corps, Director may allot to War Dept. 
such funds as necessary for payment of 
increase in compensation, through re- 
classification, of its employees paid by said 
department from previously allotted funds, 
and for payment of such part of increased 
salaries of reclassified War Dept. employees 
as may be necessary to pay for services 
rendered by them for, or in cooperation 
with, the C. C. C. in addition to their 
regular duties_............ deutidddesveas ee 


Members: 


Allotments—foreign _residents—existing 
regulations governing allotments of pay 
by enrollees of C. C. C., issued in exeeu- 
tion of act, June 28, 1937, cannot be 
waived in individual case to authorize 
veteran enrollee to make allotment of 
pay to his wife residing in foreign 
country, but an amendment of such 
statutory regulations, not inconsistent 
with statute and not to operate retro- 
actively, to allow an allotment in such 
exceptional cases, is authorized 

Leave status—enrollees of C. C. C. estab- 
lished by act, June 28, 1937, not civilian 
employees of U. 8. within annual and 
sick leave statutes, Mar. 14, 1936 

Service limitations—limintation on total 
time enrollee may serve in C. C. C. under 
act, June 28, 1937, establishing Corps 
effective July 1, 1937, is for application 
in futuro, and term of service may be 
computed without regard to service 
prior to July 1, 1937, in Corps estab- 
lished under act, Mar. 31, 1933. 

Status of corps and employees: 

Act, June 28, 1937—Civilian Conserva- 
tion Corps created by act, June 28, 1937, 
being a “department,” and its civilian 
personnel being “employees” occupy- 


ing “‘positions’’ within meaning of terms 
as defined in Classification Act of 1923, 
such personnel—both departmental and 
field—are within purview of Classifica- 
tion Act, as amended, and their salaries 
should be adjusted accordingly, not- 
withstanding act, June 28, 1937, supra, 
provides for their appointment ‘‘with- 
out regard to the civil service laws and 
regulations”’ 

Executive order and act June 28, 1937— 
former C. C. C., created by Executive 
order under authority of emergency 
legislation, was emergency agency and 
employees were emergency employees, 
but present Corps created for 3 years by 
act, June 28, 1937, is regular independent 
Govt. establishment, and employees 
thereof (other than enrollees), paid under 
appropriation act, July 1, 1937, are not 
emergency employees within sec. 4 of 
annual leave regulations 


CLAIMS: 
Act, Apr. 10, 1928: 


Blood transfusions—furnishing of blood to 
patient of Veterans’ Administration 
Facility by salaried civilian employee of 
Federal Government with full know- 
ledge that under law and regulations 
she was not entitled to payment therefor, 
does not involve a matter containing 
such elements of legal liability or equity 
as would justify G. A. O. in making 
report thereof to Congress under act, 
Apr. 10, 1928, with recommendation that 
additional compensation be paid for the 
services rendered 

Contract increased costs—where Navy 
Dept. contract with city sewerage com- 
mission provided for payment of speci- 
fied sum by U. 8S. as its share of cost of 
sewerage system available for naval 
activity sewage, no authority for pay- 
ment in excess of contract price to cover 
increased construction costs due to 
minimum wage scales of codes set up by 
P. W. A. and known when contract 
entered into, and claim for excess not 
such as to justify reporting to Congress 
under act, Apr. 10, 1928, particularly 
where P. W. A. contract with commis- 
sion for financing sewerage and drainage 
system for city also provides for per- 
centage grant or gift. 

Customs duty refunds—where seed as 
imported met Federal Seed Act require- 
ments and was in consignee’s custody 
under redelivery bond when rendered 
worthless by flood, no authority under 
sec. 563, Tariff Act, 1930, for Secy. of 
Treasury to refund duties under certain 
circumstances of damage, etc., or other- 
wise to refund duty paid, nor does claim 
contain such elements of legal liability or 
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CLAIMS—Continued. 


Act, Apr. 10, 1928—Continued. 
equity as to warrant reporting to Con- 
gress under act, April 10, 1928 

Additional amounts: 

Effect of contractor’s performance, etc.— 
contractor’s performance of certain work 
on some buildings he contracted to 
construct and his agreement to deduc- 
tion from contract price account elimina- 
tion of identical work on other buildings 
being in effect, agreement that such work 
was required by contract, no authority 
for additional compensation on conten- 
tion contract drawings were questionable 
and should have been interpreted dif- 


Increased contract costs. See Contracts, 
increaesd costs. 

Mistakesin bids. See Contracts, mistakes, 
bids. 
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Conflicting—Continued. 

Settlement procedure—Continued. 
Where record as to ownership of crops 
sold to satisfy Farm Credit Adm. crop 
production loan renders impossible 
determination whether landlord or 
tenant is entitled to balance remaining 
after liquidation of indebtedness, pay- 
ment unauthorized to either party, 
and unless they agree upon settlement, 
or compose differences, no further 

action may be taken by G. A. O 
Transportation rate division—General 
Accounting Office settlement proce- 
dure—where two bases of rate divisions 
are published for shipments via Port- 
land, Oreg., and interested carriers 
disagree as to basis controlling, rule of 
accounting officers in such situations, 
of applying basis affording Govt. 


Against the United States—preparation 
costs—Government _liability—claimants Damages. See Contracts; Property, private. 
must furnish evidence satisfactorily estab- Decedents, estates of. See Decedents, estates 
lishing their claims and cost thereof is not of. 
proper charge against United States 831! Estoppel—payments based on claimant’s 


lowest net rate, is for application........ 


Aiding or assisting in prosecution—review 


requests by other than original party— 
heads of departments, etc., should not 
request review of settlements or decisions 
on behalf of claimants whose claims have 
been denied (1 Comp. Gen. 775, as modi- 
fied by par. 3, G. R. 50, 5 Comp. Gen. 
1059), unless the matter is one of official 
interest in the administration of the de- 
partment concerned 
Assignments—check delivery—collection 
where payee cannot be located—assign- 
ment of claim against U. 8. executed before 
check was issued, and otherwise not in 
accordance with sec. 3477, R. S., is void, 
and imposes no duty on U. 8. to assist in 
collection on check issued in favor of Govt. 
creditor but mailed to purported assignee 
as requested by payee, court proceedings 
being available to effect collection if payee 
cannot be located to secure indorsement on 


Conflicting: 
Settlement procedure: 

Where claim for rental of leased premises 
by person challenging title of lessor, is 
supported by certified copies of deeds, 
purporting to show title in claimant’s 
father at death, and copy of will nam- 
ing claimant sole devisee of his property 
without identifying any land, but 
there has not been furnished abstrac- 
tor’s certificate that these conveyances 
are all entries of record, and lessor 
claims ownership under prior deed, 
conflicting claims raise such doubt 
that no further rental payments may 
be made to either party unless parties 
agree upon settlement or compose 
differences, and prior rental payments 
will not be credited 


statement—w here payment under A. A.A. 
wheat allotment contract was made to 
transferee of land in accordance with notice 
of change of ownership, signed by both 
transferor and transferee and reciting that 
transferee had become owner by virtue of 
a deed, payment may not also be made to 
transferor on basis that deed was a quit- 
claim deed waiving right of redemption 
after foreclosure sale, notwithstanding 
administrative regulations provide for 
payments to transferor under transfer by 
operation of law without volition of trans- 


Foreign—payment and congressiona) certi- 


fication procedure—certification to Con- 
gress by Secy. of Navy under act, Dec. 28, 
1922, for appropriation for claims of foreign 
nationals, etc., because of private property 
damages, on basis of U. 8. currency in 
definite amount of damage, plus indefinite 
additional amount to cover possible fluc- 
tuations in exchange, is preferable to certi- 
fication of definite amount of damage only, 
with consequent unavailability of appro- 
priated moneys sufficient to pay entire 
claim in event exchange rates at time of 
payment are less favorable than those ex- 
isting at time of certification 


Stale—Government check forgery reclama- 


tion—where payee’s indorsements on Gov- 
ernment checks were clearly forgeries, 
question whether indorsing bank may suc- 
cessfully defend against reclamation pro- 
ceedings upon ground of delay in notice of 
forgery should remain for judicial decision, 
and abandonment of reclamation proceed- 
ings is not authorized 


See, also, related subject Statutes of Limita- 


tions 
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CLASSIFICATION: 


Civil service laws distinguished—civil service 
laws and regulations, relating to appoint- 
ments, and Classification Act of 1923, relat- 
ing to fixing of salary rates, are separate 
and distinct statutes with entirely different 


Civilian Conservation Corps employees: 

Civilian Conservation Corps created by 
act, June 28, 1937, being a “department,” 
and its civilian personnel being “em- 
ployees” occupying “positions” within 
meaning of terms as defined in Classifica- 
tion Act of 1923, such personnel—both 
departmental and field—are within pur- 
view of Classification Act, as amended, 
and their salaries should be adjusted ac- 
cordingly, notwithstanding act, June 28, 
1937, supra, provides for their appoint- 
ment “without regard to the civil service 
laws and regulations” 

Compensation less than classification act 
minimum—in view of purpose of act, 
June 28, 1937, establishing Civilian Con- 
servation Corps, Sec’y of Interior is 
authorized, with approval of Director of 
Corps, to employ ‘‘needy college stu- 
dents” during summer vacation months 
in various professions, etc., and while 
they would be distinguishable from en- 
rollees, they would not be “employees of 
the United States” under annual and 
sick leave acts of Mar. 14, 1936, or ‘‘em- 
Ployees” occupying “‘positions” within 
intent of classification act, and compen- 
sation may be fixed at rate lower than 
minimum for lowest grade in which their 
positions would otherwise be allocated... 

District of Columbia employees: 

Board of Education of Dist. of Col. author- 
ized, upon recommendation of Supt. of 
Schools, to reclassify positions of “di- 
rectors of special subjects” and place in 
class of ‘“‘heads of departments” on basis 


Sec. 6, Dist. of Col. Classification Act, 
June 4, 1924, making original assignments 
of personnel to several classes, does not 
preclude subsequent adjustments based 


Exemptions: 

Person appointed as expert, attorney, etc. 
without regard to Classification Act, as 
amended, with salary fixed accordingly, 
may not be assigned to duties and 
responsibilities that would cause his 
position to fall under said act. 16 Comp. 
Gen. 703, amplified 

Where statute excepts positions of desig- 
nated class, such as “attorneys” and 
“engineers”, from civil service laws and 
regulations and/or Classification Act, as 
amended, and duties of position sought 
to be filled require services of an attorney 
or engineer as case may be, the exception 
applies notwithstanding position could 
be filled satisfactorily under civil service 
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laws and regulations and at rates fixed 
pursuant to Classification Act, as 


Where statute expressly excepts attorneys, 
special agents, examiners, etc., from pro- 
visions of either civil service laws and 
regulations, and/or Classification Act, as 
amended, it is for Civil Service Com- 
mission to determine whether a particular 
position, or class of positions, falls within 
exception, 16 Comp. Gen. 703, ampli- 


Where statute expressly excepts experts, 
attorneys, etc., from provisions of civil 
service laws and regulations and/or 
Classification Act, as amended, the ex- 
cepted designations refer to both posi- 
tions and persons. 16 Comp. Gen. 703, 


Exemptions from Civil Service laws—Ci- 


vilian Conservation Corps created by act, 
June 28, 1937, being a “‘department”’, and 
its civilian personnel being “employees” 
occupying ‘‘positions” within meaning of 
terms as defined in Classification Act of 
1923, such personnel—both departmental 
and field—are within purview of Classi- 
fication Act, as amended, and their salaries 
should be adjusted accordingly, notwith- 
standing act, June 28, 1937, swpra, provides 
for their appointment ‘without regard to 
the civil service laws and regulations’’ -... 


Federal Housing Administration employ- 


ees—Executive order and Classification 
Act grade intermixture—District of Co- 
lumbia positions—Federal Housing Ad- 
ministration employees in receipt of salary 
consistent with one of the steps of the 
emergency position Executive order pay 
schedule may not be placed in grades fixed 
by Classification Act, as amended, at 
salary rates not consistent with one of the 
steps of the grade, but, in view of sec. 1, 
National Housing Act, there is no objec- 
tion to continuing salary rates of such em- 
Ployees otherwise, notwithstanding Ad- 
ministration’s genera] classification of 
positions in Dist. of Col. under the Classi- 


Field service—part time employees—pro- 


fessional, scientific, etc., personnel—man- 
ner of classification of part-time profes- 
sional, scientific, etc., personnel generally 
and as to Public Health Service particu- 


537| Original statutory grade assignments—con- 


tinuing effegt—sec. 6, Dist. of Col. Classi- 
fication Act, June 4, 1924, making original 
assignments of personnel to several classes, 
does not preclude subsequent adjustments 
based on changes in duties. 


Presidential appointee positions—jurisdic- 


tion of administrative officers and Civil 
Service Commission—where recommenda- 
tion for appointment, nomination by 
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President, or commission issued pursuant 
thereto as an expert under Social Security 
Board, with salary rate of $5,000 or more 
per annum pursuant to proviso to act of 
June 28, 1937, specifies a particular grade or 
any salary rate therein, there is no author- 
ity for Board, with approval of Civil Serv- 
ice Commission, to allocate position in 
higher grade or for payment of any salary 
in excess of maximum salary rate of grade to 
which Presidential appointment is made_- 
Reallocation: 

Promotions: 

Appropriation transfers—under act, 
June 28, 1937, establishing Civilian 
Conservation Corps, Director may 
allot to War Dept. such funds as neces- 
sary for payment of increase in compen- 
sation, through reclassification, of its 
employees paid by said department 
from previously allotted funds, and for 
payment of such part of increased sal- 
aries of reclassified War Dept. employ- 
ees aS may be necessary to pay for 
services rendered by them for, or in co- 
operation with, the C. C. C. in addi- 
tion to their regular duties_........... 

Limitations—sec. 7, Dist. of Col. Appro. 
Act, 1938, providing that appropria- 
tions therein shall not be used for pay- 
ment of increase in salary by reason of 
reallocation to higher grade, but ex- 
cepting, by proviso, “‘positions where 
the salary is less than $2,600 per an- 
num,” does not prohibit payment of 
increase by reason of reallocation if 
salary rate prior to reallocation is “‘less 
than $2,600 per annum” regardless of 
rate payable after reallocation _-_...... 

Transfers: 

Executive order to Classification Act 
grades—salary not consistent with grade 
steps—Federal Housing Administration 
employees in receipt of salary consistent 
with one of the steps of the emergency 
position Executive order pay schedule 
may not be placed in grades fixed by 
Classification Act, as amended, at salary 
rates not consistent with one of the steps 
of the grade, but, in view of sec. 1, Na- 
tional Housing Act, there is no objection 
to continuing salary rates of such em- 
ployees otherwise, notwithstanding Ad- 
ministration’s general classification of 
positions in Dist. of Col. under the 
Classification Act...............-..---<. 

Field to departmental service—salary rates 

and classification grades—sg. Steno., 
CAF-3, $1,980 p. a., in field service of one 
department may be transferred to de- 
partmental service of another at same 
rate in corresponding grade, or as Jr. 
Steno., CAF-2, $1,800 p. a., maximum 
of lower grade, or as Clerk-Steno., 
CAF-4, $1,980 p. a., but if transfers in 
any instance at rate proposed would 
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474 


Transfers—C ontinued. 

cause average of grade to which trans- 

ferred, to be exceeded, or, if average 

therein is already exceeded, transfer pro- 
posed is not authorized................. 
Saving clause applicability: 

Field to departmental service—where 
positions and incumbents are trans- 
ferred from field to departmental serv- 
ice and allocated by Civ. Serv. Comm. 
in grade lower than in which adminis- 
tratively allocated before transfer, in- 
cumbents may not be paid rate in ex- 
cess of maximum for lower grade, 
saving proviso in sec. 4, Classification 
Act, as amended by Brookhart Salary 
Act being applicable only to realloca- 
tion by Commission on own motion 
of allocations theretofore approved 

Unclassified position subsequently class- 
ified—employee appointed expert in 
Federal Surplus Commodities Corp. 
without regard to Classification Act, 
whose position was required to be 
classified when the Corporation was 
placed under Sec’y of Agr., is not en- 
titled to continue to receive salary 
rate in excess of maximum of grade in 
which position was allocated, the sav- 
ing clause in Brookhart Salary Act, 
July 3, 1930, relating only.to review of 
allocations of positions originally 
classified pursuant to Classification 
Act, and not to original allocation of 
positions, the salaries of which pre- 
viously had not been fixed pursuant 


272| CODES OF FAIR COMPETITION: 





See Contracts. 


COLLECTIONS: 


See Funds; General Accounting Office. 


COMMERCE DEPARTMENT: 


Coast and Geodetic Survey—citizenship 
appointment requirements—Filipinos in 
service on Apr. 27, 1938, date of approval 
of Commerce Dept. appro., 1939, whether 
as members of crew of Coast and Geodetic 
Survey vessels reshipped after that date 
or shipped thereafter from service as em- 
ployees of any Govt. agency may be paid 
from said appropriation, notwithstanding 
provision in appropriation against pay- 
ment of compensation to aliens and that 
their reentry in service is after break in 


COMMISSIONERS: 


United States—fees—issuance of warrants 
without approval of U. 8. attorney—fees 
claimed for issuance of warrants on com- 
plaints filed with U. 8. commissioner 
charging violation of Narcotic and Mari- 
htana tax laws when sworn to by an 
“agent” or “inspector” of Bureau of Nar- 
coties, will not be questioned merely be- 

cause complaint was not approved by U. 8. 
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COMMISSIO NERS—Continued. 

attorney, notwithstanding such agents, 
etc., are not mentioned in sec. 19, act, 
May 28, 1896, as amended, among those, 
including Internal Revenue Agents, whose 
complaints are honored without such ap- 
proval, it appearing that all powers, duties, 
ete., Internal Revenue Agents formerly 
had in prosecuting violators of the in- 
volved tax acts are now vested in “agents” 
and “‘inspectors” of Bureau of Narcotics... 


COMPENSATION: 


For Joint Service Pay Act, see Pay. 
Additional: 

Double compensation cases. See Compen- 
sation, double. 

Public Health Service surgeons—treat- 
ment of Employees’ Compensation Com- 
mission beneficiaries—act’g asst. surgeon, 
Public Health Service, whose appoint- 
ment or contract of employment is un- 
limited as to service required, whether 
full or part time, and whose compensa- 
tion is fixed on annual, monthly, or 
daily basis, is medical officer of U. 8. 
within sec. 9, Employees’ Compensation 
Act, as amended by sec. 1, act, June 26, 
1926, while entitled to pay as such sur- 
geon, and is not entitled to additional 
compensation for treatment of benefici- 
aries of said act, but if appointment or 
contract of employment limits service 
required and compensation is on fee 
basis, he is not such medical officer. 15 
Comp. Gen. 1007, amplified 

After separation from service—termination 
notice received after effective date—where 
employee’s services were terminated be- 
cause of finding by Civil Service Com- 
mission of illegal appointment but notice 
of termination was not given employee 
until last day of full pay period succeeding 
its stated effective date, and request by 
the Commission to G. A. O. to withhold 
credit for further compensation payments, 
received after beginning of such succeeding 
pay period, was not acted upon before em- 
ployee’s separation from service, and em- 
ployee worked or was in leave with pay 
status up to such notice of termination, he 
may be paid to include date of such no- 
tice, but not on account of leave or other- 
wise for any period thereafter 

Allowances: 

In kind: 

Additional employment—where Agri- 
culture employees assigned to C. C. C. 
camps are furnished lodging at such 
times during month as they are re- 
quired to remain on duty overnight, 
etc., for supervisory duties in emer- 
gencies or for duties as caretakers in 
abandoned camps, or at such times as 
return to their regular residences is 
impracticable because of late comple- 
tion of additiona] duties as instructors, 
established monthly quarters allow- 
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Allowances—Continued. 
In kind—Continued. 
ance should be prorated and deducted 
for number of nights lodging furnished 
during each pay period 
Joint occupancy—no authority to de- 
duct determined valus of Govt. quar- 
ters from compensation of only one of 
two employees occupying quarters in 
common, but compensation of each 
must show deduction for value to him 
of quarters occupied 
Appointments—effective date—approval by 
superior officer—where law provides for 
appoittment of employees by one officer 
with approval of another, approval when 
given relates back to date of action by ap- 
pointing officer and makes appointment 
effective therefrom, provided other neces- 
sary conditions have been fulfilled on said 
date, and since authority to remove is 
incident to authority to appoint, same rule 
applicable in case of removal 
Assignment—Geological Survey employ- 
ees—disbursing officer’s liability—Geolog- 
ical Survey field employees having been 
authorized by act, June 30, 1906, to make 
assignments of pay and there being no par- 
ticular form therefor, disbursing officer 
who pays assignor contrary to assignment 
slips accompanying vouchers is liable for 
overpayment, notwithstanding nonexist- 
ence of assignment on face of voucher, 
method used in notifying of assignment 
being that theretofore accepted and acted 
upon by disbursing officer as notice of as- 


Classification. See Classification. 

Closing of offices on local holidays—employ- 
ees in field offices closed by administrative 
order on local holidays when Federal work 
may not be properly performed, entitled 
to compensation for such days of absence if 
paid on annual or monthly basis, but per 
diem employees and employees paid on 
basis of “‘when actually employed”’ are not 


Death. See Veterans’ Administration. 

Demotion. See Compensation, reduction. 

Disability: 

Election in lieu of retirement annuity—ef- 

fect on retirement deduction refund—sec. 
6, Civ. Serv. Ret. Act, May 29, 1930, pro- 
hibiting concurrent payments of annuity 
thereunder and disability compensation 
under Emp. Comp. Act, grants election 
of benefits, and if former employee elects 
to receive disability compensation, re- 
fund of retirement fund balance may 
be made upon application, but right to 
annuity would be terminated by such 
refund and no refund could be accepted 
from him for purposes of receiving retire- 
ment annuity covering later period un- 
less reemployed in position within pur- 
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COMPENSATION—Continued 
Disability—Continued. 


Page COMPENSATIO N—Continued. 
Double—Conti nued. 


Jurisdiction—findings of facts and deci- 
sions of Employees’ Compensation Com- 
mission not being subject to review by 
G. A. O. in absence of fraud or mistake 
in mathematical calculation, manner in 
which determinations are made by Com- 
mission will not be questioned provided 
such evidence is furnished as will make 
possible proper audit to determine no 
unlawful payments have been made-..- 

Relief workers—while there is no authority 
in G. A. O. to question general determi- 
nation of Employees’ Compensation 
Commission as to when disability com- 
pensation payments are to commence 
in case of injured security wage workers, 
nevertheless there will be required such 
eviderice as is necessary to proper audit 
and determination that payments made 
are not in violation of statutory inhibi- 
tion against payment of such compensa- 
tion during first three days of disability - 

Discharges and dismissals—effective date— 

approval by superior officer—where law 

provides for appointment of employees by 
one officer with approval of another, ap- 
proval when given relates back to date of 
action by appointing officer and makes 
appointment effective therefrom, provided 
other necessary conditions have been ful- 
filled on said date, and since authority to 
remove is incident to authority to appoint, 
same rule applicable in case of removal... 

Double: 

Enlisted personnel in civilian positions— 
enlisted man furloughed to seek Federal 
civilian employment as condition to his 
purchase of discharge from Army, not 
entitled to civilian compensation while 
he remained in Army, and refund of such 
compensation received prior to Army 


Federal land bank district and Agricul- 
ture Department—employment of Agri- 
culture Dept. employee for short time 


tion giving greater. sum, and deduction, 
account overlapping period of employ- 
ment, from retirement fund credits 
should be computed on actual number of 
hours of dual employment rather than 


Forty-hour week: 


Per diem employees on annual leave: 
Permanent per diem employee on forty- 
hour, five-day week whose tour is Mon- 
day to Friday, should be charged an- 
nual leave, under annual leave regula- 
tions effective Jan. 1, 1938, for all calen- 
dar days, except Sundays, within 
period of such leavey but should be 
credited only forty hours’ pay for each 
week, and no overtime compensation . 
Temporary per diem employee on forty- 
hour, five-day week whose tour is Mon- 
day to Friday, should be charged an- 
nual leave, under annual leave regula- 
tions effective Jan. 1, 1938, for every 
calendar day within period of such 
leave, including Saturdays, Sundays, 
and legal holidays, but should be cred- 
ited only forty hours’ pay for each 
week within period of leave, and no 
overtime compensation, and where en- 
titled to gratuity pay for holiday, he 
may not be paid his regular pay in ad- 


Per diem employees on sick leave —per 
diem employee on forty-hour, five-day 
week whose tour is Monday to Friday, 
should be charged sick leave, under sick 
leave regulations effective Jan. 1, 1938, 
for all calendar days, including Satur- 
days, Sundays, and holidays, within 
period of such leave, but should be cred- 
ited only forty hours’ pay for each week 
within period of sick leave even though 
credited gratuity pay for holiday occur- 
rihg therein, and no overtime compensa- 
tion is payable for absence on leave with 


prior to his separation from service, in 
office of Gen. Agt. of Fed. Land Bank 
district, with salary paid from earnings 


Increases. See Compensation, promotions. 
Leaves of absence. See Leaves of absence. 
Limitations: 


of Fed. Land Bank and other institu- 
tions in district under supervision of 
Farm Credit Administration, and not 
from appropriated funds, is not dual 
service within act, May 10, 1916, as 
amended by act, Aug. 29, 1916 
Fractional days—enrollee of C. C. C., paid 
on monthly basis, who reported for duty 
with Forest Service under probationary 
appointment, on per hour basis, during 
same day on which discharged from 
Corps, and whose combined salaries are 
in contravention of dual compensation 
statute, May 10, 1916, as amended, may, 
in absence of election, be presumed to 
elect to retain compensation under posi- 


Aliens—voucher, etc., certificate require- 


Aliens employed under Commerce Dept. 
appropriations: 

Filipinos in service on Apr. 27, 1938, date 
of approval of Commerce Dept. appro., 
1939, whether as members of crew of 
Coast and Geodetic Survey vessels re- 
shipped after that date or shipped 
thereafter from service as employees of 
any Govt. agency may be paid from 
said appropriation, notwithstanding 
provision in appropriation against 
payment of compensation to aliens and 
that their reentry in service is after 
break in service 
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Aliens employed under Commerce Dept. 
appropriations—Continued. 
Statement in A-95291, June 2, 1938, 17 
Comp. Gen. 1047, that Filipinos ap- 
pointed after Mar. 28, 1938, with posts of 
duty in continental U. S. are not ex- 
empted from restriction in Treas.-Post 
Office appropriation, 1939, approved 
Mar. 28, 1938, against expenditures for 
compensation of aliens, refers to original 
entry in service and not tothose then 
in service or reappointed thereafter... 
Aliens employed under Independent Of- 
fices appropriations—as sec. 5, Independ- 
ent Offices Appropriation Act, 1939, pro- 
hibits use of funds appropriated thereby 
to pay any U. S. officer or employee with 
Post of duty in continental U. 8. unless a 
citizen of, or person in service of, U. S. on 
date of approval of act who being eligible 
for citizenship has filed declaration of in- 
tention to become citizen, etc., funds so 
appropriated to Social Security Board 
are not available for compensation on or 
after July 1, 1938, for services of subject 
of Great Britain who had not on May 23, 
1938, date of approval of act, filed such 
declaration, notwithstanding he plans to 
file such declaration prior to July 1, 1938, 
and that he married native-born Ameri- 
can citizen prior to approval of act 
Aliens employed under Treasury-Post 
Office Appropriations—effect of restric- 
tion on expenditures under Treasury- 
Post Office Appro. Act for 1939 is to pro- 
hibit compensation after July 1, 1938, to 
persons in U. 8. service in continental 
U. 8. not in such service on Mar. 28, 1938, 
and not citizens on July 1, 1938, or on 
date of appointment thereafter, except 
where exempted, and aliens in such 
service eligible for citizenship who had 
not filed declaration of intention prior to 
Mar. 28, 1938, or who did not owe alle- 
giance to U. 8. on Mar. 28, 1938, except 
where exempted, and while clause ‘‘who 
owes allegiance to the U. 8.” exempts 
from restriction Filipinos in service on 
Mar. 28, 1938, aliens in U. 8S. should not 
be regarded as owing allegiance to U. 8., 
nor may Filipinos appointed after Mar. 
28, 1938, to such positions be exempted _. 
District of Columbia employeess—ec. 7, 
Dist. of Col. Appro. Act, 1938, providing 
that appropriations therein shall not be 
used for payment of increase in salary by 
reason of reallocation to higher grade, 
but excepting, by proviso, “positions 
where the salary is less than $2,600 per 
annum,” does not prohibit payment of 
increase by reason of reallocation if salary 
rate prior to reallocation is ‘less than 
$2,600 per annum” regardless of rate pay- 
able after reallocation 
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Emergency Relief Appropriation Act, 
1936—prohibition in Emergency Relief 
Appropriation Act of 1936 against use of 
funds for payment of “‘salary or expenses 
of any person who is a candidate for any 
State, district, county, or municipal 
office * * *,” applies toany remuner- 
ation for services rendered, including 
security wages of W. P. A. workers, and 
prohibits payment of the security wage 
to candidate for office of municipal street 


Oaths. See Oaths. 
Overtime: 


Forty-hour week employees on annual 
leave: 

Permanent per diem employee on forty- 
hour, five-day week whose tour is 
Monday to Friday, should be charged 
annual leave, under annual leave regu- 
lations effective Jan. 1, 1938, for all 
calendar days, except Sundays, within 
period of such leave, but should be 
credited only forty hours’ pay for each 
week, and no overtime compensation. . 

Temporary per diem employee on forty- 
hour, five-day week whose tour is 
Monday to Friday, should be charged 
annual leave, under annual leave regu- 
lations effective Jan. 1, 1938, for every 
calendar day within period of such 
leave, including Saturdays, Sundays, 
and legal holidays, but should be 
credited only forty hours’ pay for each 
week within period of leave, and no 
overtime compensation, and where 
entitled to gratuity pay for holiday, he 
may not be paid his regular pay in ad- 


Forty-hour week employees on sick 
leave—per diem employee on forty-hour, 
five-day week whose tour is Monday to 
Friday, should be charged sick leave, un- 
der sick leave regulations effective Jan. 1, 
1938, for all calendar days, including 
Saturdays, Sundays, and _ holidays, 
within period of such leave, but should 
be credited only forty hours’ pay for each 
week within period of sick leave even 
through credited gratuity pay for holi- 
day occurring therein, and no overtime 
compensation is payable for absence on 
leave with pay 

Saturday half-holiday compensatory time 
not granted—while employees in field 
service not excepted from Saturday half- 
holiday law, may not be required to work 
7 or 8 hours on Saturday without grant- 
ing of compensatory time, purpose of 
law is to shorten hours of work week and 
not granting of additional leave with 
pay, and where administrative office 
fails to properly administer law, there is 
no authority to make it up to employees 
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COMPENSATION—Continued. 
Overtime—Continued. 


by payment of additional compensation 
or granting during a later period addi- 
tional leave with pay 


Part time—professional, scientific, etc., per- 


sonnel—manner of classification, etc., of 
part-time professional, scientific, etc., per- 
sonnel generally and as to Public Health 
Service particularly 


Pay rolls—signatures. See Signatures. 
Per diem—‘when actually employed” em- 


ployees—statutory appoint ment limitation 
applicability—provision of Ind. Off. Appro. 
Act, 1938, that compensation in excess of 
stated amount may not be paid experts and 
attorneys of Soc. Sec. Board unless ap- 
pointed by President, by and with advice 
and consent of Senate, not applicable to 
appointments by Board on per diem 
“when actually employed” basis which 
specifically limit number of days of em- 
ployment per year so that total possible 
annual compensation is less than amount 


Presidential appointments. See Appointments. 
Prior to appointment: 


Presidential appointee: 

Actuarial consultant of Soc. Sec. Board 
held in 17 Comp. Gen. 249 not entitled 
‘to compensation prior to date of his 
appointment by the President, not en- 
‘titled to pay for period prior thereto on 
basis of contract applicable to prior 
fiscal year only but may be paid per 
diem in lieu of subsistence for such 
part of period from July 6, 1937, date of 
the Board’s approval of his appoint- 
ment, to Aug. 5, 1937, date prior to 
date of his commission, as he was per- 
forming official duty in travel status.. 

Actuarial consultant of Soc. Sec. Board 
who received commission several days 
after nomination by President and 
confirmation by Senate, not entitled 
‘to compensation prior to date com- 
mission issued. 17 Comp. Gen. 29 
@istinguished.....................---.- 


Prior to confirmation—Social Security Board 


employees—experts or attorneys appointed 
by Soc. Sec. Board prior to July 1, 1937, at 
salary of $5,000 or more per annum who 
may not be paid for fiscal year 1938 until 
appointed by President, by and with 
advice and consent of Senate, because of 
prohibition in Ind. Off. Appro. Act, 1938, 
are, after confirmation, entitled to salary 
and annual leave for portion of fiscal year 
prior to confirmation. _................... 


Projects. See Projects, compensation. 
Promotions: 


Administrative: 
Efficiency rating requirements—admin- 
istrative promotion of employee with 
“Fair” efficiency rating is without 
authority of law, regulations promul- 
gated by Civil Service Commission 
pursuant to authority of sec. 9, Classi- 


Page 
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249 
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Promotions—Continued. 


Administrative—C ontinued. 
fication Act of 1923, limiting increases 
in salary within a grade to employees 
attaining efficiency ratings of ‘‘Excel- 
lent,” “Very Good,” or “Good,” and 
amount paid to the employee as in- 
crease in salary should be recovered... 
Social Security Board employees—Ind. 
Off. Appro. Act, 1938, requiring that 
certain experts and attorneys of Soc. 
Sec. Board be appointed by President, 
by and with advice and consent of 
Senate, contains no prohibition against 
administrative promotion of officer or 
employee properly appointed as re- 
quired by act, within salary range of 
grade as long.as he holds same position 
to which appointed, provided promo- 
tion does not violate average provision 
WASP. BG inks ccd sca iwedosdas 
See, also, Classification. 


Rates—limitations—contract services—Soc. 


Sec. Board, by reason of proviso in appro- 
priation for fiscal year 1938, ‘‘for employing 
persons or organizations, by contract or 
otherwise, for special accounting, actuarial 
* * * sgservices,’’ may employ, by con- 
tract, purely personal services of kind enu- 
merated, notwithstanding general rule 
that such services are for performance by 
Federal personnel under Govt. supervi- 
sion, but if contracts are for purely personal 
services as distinguished from nonpersonal 
services, salary limitation of appropriation 
act is for application._.............--.---- 
Reduct:on—eflect of oath for lower salaried 
position--where employee was demoted 
during an office reorganization, the ap- 
pointment to, and execution of oath of 
office for, the lower salaried position re- 
stricted her right to compensation to rate 
administratively fixed for such position, 
notwithstanding employee’s claim that 
demotion resulted from administrative 
misunderstanding as to legality of her prior 
rate of compensation._..............-.-.--. 
Registers, General Land Office—Grazing 
Act, 1934, collections—Fees and rentals 
collected by registers of district land offices 
on licenses and leases authorized by Graz- 
ing Act, June 28, 1934, are “moneys re- 
ceived” within scope of sec. 2238, R. S., for 
use in computing commissions due regis- 
ters under said section...........--.---... 
Resignation—Sunday intervening between 
resignation and new appointment—em- 
ployee whose resignation was accepted 
effective Saturday and who entered on 
duty with another Govt. department fol- 
lowing Monday, not entitled to compensa- 
tion for intervening Sunday, notwith- 
standing alleged ‘‘agreement”’ between ex- 
ecutive departments that where transfer 
takes place on Monday, transferring 
agency will pay employee for intervening 
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COMPENSATION—Continued. age 


Service interval between appointments— 


Page | COMPENSATION—Continued. 
Withholding—Continued. 


delayed appointment approval—employee 
whose temporary appointment expired 
before approval by appointing authority of 
emergency appointment, not entitled to 
compensation for services between ap- 
pointments, appointee not being entitled 
to compensation prior to date appointment 
actually made by proper authority 

Sundays and holidays. See Sundays and 

Holidays. 

Withholding: 

Authority—indebtedness liquidation— no 
authority except as provided in act, 
May 26, 1936, for application of current 
salary payments of Federal employees, 
as distinguished from final salary pay- 
ments upon separation from service, to- 
wards liquidation of Govt. indebted- 
ness, such as unpaid Federal Housing 
Administration insured loan, without 
consent of employee concerned, and 


where consent withheld after matter re-- 


ferred to employing agency, Administra- 
tion should be advised so agency may 
effect collection as authorized by Na- 
tional Housing Act, as amended 


Bonded employee’s indebtedness—pro- 
hibition in sec. 1766, R. 8., against pay- 
ment of compensation to any person in 
arrears to U. S. until he has accounted 
for and paid into Treasury all sums for 
which liable, applicable alike to unpaid 
compensation and retirement deduc- 


Employee’s thefts—payment of final com- 
pensation and refund of retirement de- 
ductions to former employee awaiting 
trial for theft of Government property, 
should be withheld until his guilt or 
innocence has been established and there 
has been determined amount of loss sus- 
tained by U. 8. by reason of his thefts, 
balance of compensation, and amount 
to his credit in retirement fund, being 
available as a set-off against such losses 
and any fine court may impose, if not 
otherwise paid by defendant 

Foreign Service officer’s indebtedness— 
no objection to payment to legal repre- 
sentatives of a deceased officer or annui- 
tant of so much of amount to his credit 
in foreign service retirement fund as ex- 
ceeds outstanding suspensions or disal- 
lowancesin hisaccounts. 4 Comp. Gen. 
312, amplified 

Indebtedness less than amount due debt- 
or—sec. 1766, R. 8., providing that “no 
money shall be paid to any person for his 
compensation who is in arrears to the 
United States, until he has accounted 
for and paid into the Treasury all sums 
for which he may be liable’’, was enacted 
for protection of U. S., and withholding 
of compensation when not necessary for 


12 


protection of the Government is not 
required thereunder 
See, also, Set-off, compensation. 


COMPROMISES: 
Inferior deliveries—effect of acceptance om 
liquidated damage deductions—where 


heating plants installed under Govt. con- 
tract failed to meet specifications and after 
repeated attempts to remedy defects con- 
tractor concluded it would be impossible 
to attain efficiency required, acceptance by 
Government of plants at prices sufficiently 
reduced to compensate for excess cost of 
operation does not justify remission of 
liquidated damages for collection because 
of delays. 


CONTRACTORS: 
Relief—Act, June’16, 1934—limitation on 


period covered—administrative findings as. 
to claims under act, June 16, 1934, for in- 
creased costs for compliance with codes of 
fair competition, etc., should not include: 
such costs for any period beyond May 27, 
1935, when provisions of act, June 16, 1933; 
were nullified by decision of Supreme 


Subcontractors—relief—act, June 16, 1934— 


subcontractor of Govt. contractor may not 
be reimbursed under act, June 16, 1934, as- 
for compliance with President’s Reem- 
ployment Agreement, for “increased man- 
ufacturing overhead and field erectiom 
overhead”’ claimed occassioned by reduc- 
tion in working hours from 50 to 35 per 
week, where no increase in hourly rates. 
of pay, notwithstanding wages paid prior 
to such signing exceeded minimum estab- 
lished by reemployment agreement 


CONTRACTS: 
Additional work—procurement through con- 


tractor’s bid solicitation—no authority for 
Dist. of Col. Commissioners to execute extra 
order to general construction contractor 
for interior painting in view of express con- 
tract provision that such painting “shall 
not be included under this con- 
tract’, nor may excepted painting be done 
by agreement with general contractor on 
basis of limited solicitation of bids obtained. 
by it for own purposes, plus percentage for 
overhead and profit, as additional work is 
of considerable magnitude and separable 
from original contraet work, and adver- 
tising by general contractor not compliance 
with statutory requirements 


Amounts: 


Additional—awards exceeding advertised 
quantity—where advertising for con- 
struction of aggregate of 12 vessels was 
on basis of each bidder building from one 
to six vessels only, there is no objection, 
where administratively determined im 
interest of U. 8., to increase of aggregate 
award to 16, with award to single biddesr 
not in excess of limitation of six as stated 
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CONTRACTS—Continued. Page | CONTRACTS—Continued. 
Amounts—Continued. protesting bidder involved, even if his 
in invitation, bid opening having been bid had been acceptable 


only month ago, bidders having been on Awards: 


even competitive basis, and the adver- 

tising having resulted in such competi- 

tive bidding as industry affords. 14 

Comp. Gen. 766, 15 id 573, distinguished. 

Indefinite: 

Applicability of statutory labor, etc., 
stipulation requirements—act, June 30, 
1936, requiring various labor, etc., stip- 
ulations in Government contracts for 
manufacture or furnishing of materials, 
supplies, etc., specifically exempts con- 
tracts not exceeding $10,000, whether 
for a fixed or estimated quantity, and 
where obvious that deliveries under 
estimated quantity contract could not 
exceed statutory exemption, bidders 
should not be requested to comply 
with act nor should bid be rejected 
because of bidder’s refusal of compli- 


Requirements in excess of estimated 
quantity—where contract for sand as 
required specified estimated quantity 
“more or less’, and contractor has de- 
livered more than fifty per cent in 
excess of estimated quantity and re- 
quested contract be terminated be- 
cause of adininistratively verified 1n- 
crease in price of sand, and needs of 
Government will approximate five 
times estimated requirements speci- 
fied—majority being for projects not 
contemplated when contract was en- 
tered into—contract may be considered 
completed and new contract entered 
into for additional requirements --. 

Less than bid solicitation—where specifi- 
fications for three trucks, containing 
stipulations required by Walsh-Healey 

Act for contracts in excess of $10,000, re- 

served right to accept any item of bid, 

and were not qualified on all or none 
acceptance basis, substitution of number 

“2” for quantity ‘‘3’’ stated in specifica- 

tions, by lowest and next lowest bidders, 

does not authorize rejection of bids and 
low bid should be accepted, additional 
truck to be obtained from next lowest 
bidder. 16 Comp. Gen, 583, distin- 


Approval—superior officers—Government 
liability where approval denied—where 
award made by subordinate War Depart- 
ment officer, on basis of bid stipulation 
foreign to advertised specification require- 
ments, was not approved by his superior 
officer and no contract appears to have 
been entered into as provided in sec. 3744, 
R. 8., requiring that War Department 
contracts “be reduced to writing, and 
signed by the contracting parties with 
their names at the end thereof”, there is 
no liability for failure to contract with 


Bidder's deviation from specifications and 
offer of contingent rebates—where in con- 
nection with advertising for stenographic 
reporting service, bidder, without re- 
quirement of specifications, offers re- 
bates to Government dependent upon 
his sales to public, bid should be disre- 
garded in making award, offer not only 
being unfair to other bidders, but in- 
volving also uncertainty of cost to Gov- 
ernment not capable of being rendered 
certain by elements not controlled by 


Government liability where not ap- 
proved by superior officer—where 
award made by subordinate War De- 
partment officer, on basis of bid stipula- 
tion foreign to advertised specification 
requirements, was not approved by his 
superior officer and no contract ap- 
pears to have been entered into as pro- 
vided in sec. 3744, R. S., requiring 
that War Department contracts “‘be 
reduced to writing, and signed by the 
contracting parties with their names 
at the end thereof,” there is no liability 
for failure to contract with protesting 
bidder involved, even if his bid had 
had been acceptable 

Specifications not based on actual need— 
public welfare, as well as protection of 
public agencies and officers against 
temptation and opportunity for fraud, 
unfairness, and favoritism, requires 
purchase of supplies, etc., on basis of 
definite specifications, and awards on 
basis of advertised specifications and 
not to bidder failing to meet specifica- 
tions merely because bid is low and it is 

- administratively thought article of- 
fered would suffice. 

To permit public officers to accept bids 
not complying in substance with ad- 
vertised specifications or to permit 
bidders to vary proposals after bids 
are opened would be farcical and de- 
structive of open competitive bidding 
in awarding of contracts, the strict 
maintenance of the rule being infi- 
nitely more in the public interest than 
obtaining apparently pecuniary ad- 
vantage in a particular case by its vio- 
lation. 17 Comp. Gen. 409, amplified, 
and 15 Comp. Gen. 107, distinguished 

Excess of advertised quantity—vessel con- 
struction—where advertising for con- 
struction of aggregate of 12 vessels was 
on basis of each bidder, building from one 
to six vessels only, there is no objection, 
where administratively determined in 
interest of U. 8., to increase of aggregate 
award to 16, with award to single bidder 
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not in excess of limitation of six as stated 
in invitation, bid opening having been 
only a month ago, bidders having been on 
even competitive basis, and the adver- 
tising having resulted in such competi- 
tive bidding as industry affords. 14 
Comp. Gen. 766, 15id. 573, distinguished. 
Identically worded freight cost offers re- 
sulting in differing allowances—where 
bids are requested f. o. b. destination 
and shipping point, with provision, if 
shipping point prices were not stated, 
they would be determined by deduction, 
from destination price, of commercial 
transportation cost from bidder’s ship- 
ping point, and all bidders bid only desti- 
nation, bids being identical as to price 
and method of determining f. 0. b. ship- 
ping point price, a method less advan- 
tageous than that proposed by Govern- 
ment, bids, although objectionable, may 
be made basis of award to bidder whose 
bid represents lowest price for supplies, 
but collusive bidding should be referred 
to Justice Dept. and Federal Trade Com- 


Indefinite specifications—contractor’s per- 
formance liability—where material is 
available in only two sizes, and bids ap- 
parently were not affected by size, suc- 
cessful bidder may not be excused from 
performance because specifications failed 
to state particular size, if price is same 
for both sizes 

Mistakes: 

Clearly established errors in bids: 
Acceptance of low bid, notwithstand- 
ing contracting officer was on notice 
bidder had made bona fide error, 
does not justify correction of bid 
Price where there is any doubt as to 
amount originally intended to be 
bid, but acceptance under such cir- 


Reasonable time after bid opening—Gov- 
ernment officers entitled to reasonable 
time after opening of bids before bids are 
allowed to be withdrawn 

Reporting services—disregarding of public 
transcript sales price limitation—inclu- 
sion in invitation for bids for steno- 
graphic reporting service of statement of 
amount to be charged public for copies 
is for purpose of preventing exorbitant 
price to public and when such charges 
are not exorbitant they may be disre- 
garded in award of contract 

Specifications not based on actual need— 
where advertised specifications set out 
definite requirement, and it is deter- 
mined that while article offered by low 
bidder does not meet specifications it 
may suffice to meet actual need, it is for 
administrative consideration whether 
article of another bidder does meet speci- 
fications and, if so, whether it should be 
accepted, or whether there should be re- 
jection of all bids and read vertisement.- 

Splitting—lack of qualified bidders—nei- 
ther fact that construction of dioramas 
involves primarily personal services of 
specialized character, nor that no one 
agency has facilities for all work required 
within time available, authorizes dis- 
pensing with advertising, but under in- 
volved circumstances there is no ob jec- 
tion to advertising entire needs with in- 
structions to bidders to submit bids for 
such part as each is qualified to perform 
within allotted time—reserving right to 
accept for different parts of work as many 
of lower bids as necessary to insure com- 
pletion of all work within allotted time-- 

Tie bids—bidders’ combinations. See Ad- 
vertising, bidders, combinations. 

See, also, Advertising, bids, acceptance, re- 
jection, etc. 


cumstances did not give rise to bind- 
ing contract and may be canceled 
without forfeiture of bid security. 


Breach—damages. See Contracts, damages. 
Cancelation. See Contracts, termination. 
Codes of fair competition: 


17 Comp. Gen. 416; id. 532, dis- 


Where, after opening of bids but before 
award, low bidder alleged error in 
bid and the error is clearly estab- 
lished, and no bid bond was re- 
quired, the bid should be disregarded 
in making award on the item in- 


Contract termination—award to other 
than low bidder resulting solely from 
contracting officer’s error in evaluating 
bids, should not be canceled if objected 
to by successful bidder, particularly 
where amount of low bid was con- 
tingent on freight rate available for 
limited time only and low bidder’s 
guarantee against increase of rate was 
received by negotiation after award__. 


575 


53 


Contractors’ relief. See Contractors, relief. 
Noncompliance (wage provisions): 
Contract price adjustment: 

Contract requirements of compliance 
with wage provisions of applicable 
codes of fair competition, and that 
rates of wages for all laborers, etc., 
shall “‘be not less’ than those paid 
in locality involved, are not in con- 
flict and require payment of code 
rates, or prevailing local rates, which- 
ever are higher 

Deduction authorized from contract 
price of amount saved by contractor 
through failure to comply with ap- 
plicable approved codes of fair com- 


Subcontractors’ relief. 
subcontractors, relief. 


See Contractors, 
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terial f. o. b. Govt. destination authorized 
freight allowance deduction from bid price 
in stipulated amount for shipment on 
Govt. bill of lading, and also stated ‘will 
equalize with any land-grant saving from 
any other point,’ and contracting officer, 
in making award, construed bid as author- 
izing not only deduction of stated amount, 
but also of any favorable difference between 
net land-grant freight rates from competi- 
tor’s shipping point and shipping point of 
bidder, refund of additional amount de- 
ducted not authorized 


Contracting officer’s authority: 

E tensions of time and liquidated dam- 
ages—where contract, providing for ter- 
mination of contractor’s right to proceed 
and charging it with excess cost of pur- 
chases elsewhere except upon termina- 
tion for specified causes, including 
“strikes” and “freight embargoes,’’ also 
provided for liquidated damages for de- 
lays without providing for excusing same 
for such causes, and contractor notified 
of its inability to ship by water on time 
because of maritime strike, contracting 
officer’s action purporting to extend time 
was ineffective to relieve contractor of 
liability for liquidated damages, par- 
ticularly where contract neither required 
nor contemplated delivery by water... 


Findings of fact: 

Contract delays—under contract provid- 
ing for liquidated damages for delays 
in delivery, and that contracting 
officer’s findings of fact as to causes and 
extent of delays shall be final and con- 
clusive, subject only to appeal to head 
of department, it is for administrative 
officers to determine facts and extent 
of delay, but for G. A. O., or the courts, 
to determine question of law whether, 
under such facts and the contract 
terms, liquidated damages are to be 
retained or remitted 


Finality of—where contract for construc- 
tion of levee provided that decision of 
contracting officer should be final and 
conclusive on disputes concerning 
questions of fact, subject to written ap- 
peal to head of department, and con- 
tractor failed to appeal within time 
limit, decisions of contracting officer 
are conclusive on contractor and not 
for review by G. A. O. or any officer of 


Government liability under unauthorized 
contracts—unauthorized acts of Govern- 
ment agents in accepting a bid not com- 
plying with advertised specifications—a 
procedure contrary to law—are not bind- 
ing on the United States 


Commercial manufacture discontinued— 
acceptance of bid for certain type of 
technical equipment imposed on bid- 
der legal obligation to perform con- 
tract or pay Government damages for 
default and purchase of said or similar 
equipment elsewhere, notwithstanding 
bidder’s supplier may have discon- 
tinued commercial manufacture of said 
type, but if Government’s needs are 
met by equipment of different type 
offered by bidder nc legal objection to 
acceptance thereof if payment is not 
more than original accepted bid price. 

Delays by contractor—award to higher 
bidder on basis of earlier delivery— 
where invitation for bids required im- 
mediate delivery and higher bid was ac- 
cepted because it offered shorter de- 
livery time than low bidder, and de- 
livery was delayed even beyond time 
specified by low bidder, contractor not 
entitled to payment in excess of low bid 
price, measure of actual damages be- 
cause of delay being increase agreed to 
be paid for earlier delivery 

Increased costs. See Contracts, in- 
creased costs. 

Indefinite specifications—fact that auto- 
mobiles were unsatisfactory as to re- 
quired hill climbing speed, etc., not 
sufficient to support charge against 
contractor in absence of requirement in 
specifications of definite standard of 
performance and of positive represen- 
tations by contractor that vehicles 
would travel at particular speed with- 
out resorting to lower gears. A-91590, 
Jan. 10, 1938, distinguished 

Non-necessity for proof of where stipula- 

tion for liquidated damages: 

Under valid agreement for liquidated 
damages in performance of a con- 
tract, question whether Government 
suffered actual damages, or amount 
thereof, is not for consideration __... 

Valid stipulation for liquidated dam- 
ages is for enforcement according to 
its terms, and, parties having agreed 
in advance on amount of damages, 
question of actual damages or amount 
thereof resulting from breach of con- 
tract, not for consideration 

Rejected materials—where contract for 
gun forgings provided for rejection for 
defects, and if rejected, contractor 
would pay actual expenses of work on 
defective material, and inspection was 
adequate, reasonable, and that there- 
tofore employed in such cases, and 
there is no showing of negligence on 
part of Government, contractor may 
not be relieved of liability on basis 
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Government could have minimized 
damage by different method of in- 


Termination. See Contracts, termina- 
tion. 

Bidder’s delivery requirement qualifica- 
tion—where deemed in interest of U. 8. 
because of type and duration of supply 
contracts involved, that contractor’s ob- 
ligation as to deliveries should be abso- 
lute, and invitation for bids contains no 
indication of contractor’s relief from 
liability for failure or delay in delivery 
due to unavoidable causes, any bid so 
qualified as to relieve bidder from failure 
or delay in delivery due to any causes 
other than acts of God, of public enemy, 
or of Government, should be disregarded 
as not responsive to invitation.......... 

Liquidated: 

Delays by contractor—non-inspection 
by Government at factory—where ad- 
ministratively determined power shov- 
els furnished didnot meet specifications, 
contractor not relieved of liability for 
liquidated damages for delay in fur- 
nishing acceptable shovels on ground 
deficiency could have been determined 
by factory inspection, when Govt. not 
contractually obligated to make in- 
spection and shipment made before 
arrival of Govt. inspector at factory.. 

Delays—causes specified as excusing ex- 
cess cost liability only—where con- 
tract, providing for termination of con- 
tractor’s right to proceed and charging 
it with excess cost of purchases else- 
where except upon termination for 
specified causes, including “strikes’’ 
and “freight embargoes,” also provid- 
ed for Wdhidated damages for delays, 
without providing for excusing same 
for such causes, and contractor notified 
of its inability to ship by water on 
time because of maritime strike, con- 
tracting officer’s action purporting to 
extend time was ineffective to relieve 
contractor of liability for liquidated 
damages, particularly where con- 
tract neither required nor contem- 
plated delivery by water............. 

Delays, unspecified causes—where con- 
tract contains no provision for excusing 
delays in performance for any cause, 
occurrence of snow, ice, sleet, blizzards, 
heavy rains and flood conditions are 
part of general hazards assumed by con- 
tractor,and may not be classed as “acts 
of God” which will relieve from per- 
formance of contract, unless so ab- 
normal, extraordinary or unusual and 
of such severity that they reasonably 
could not have been considered as 
foreseeable so as to be provided against 
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for inferior deliveries—where heating 
plants installed under Govt. contract 
failed to meet specifications and after 
repeated attempts to remedy defects 
contractor concluded it would be im- 
possible to attain efficiency required, 
acceptance by Government of plants 
at prices sufficiently reduced to com- 
pensate for excess cost of operation does 
not justify remission of liquidated 
damages for collection because of de- 


Excessive—where coal contract provid- 


ed—in lieu of Standard Government 
Purchase Conditions and contrary to 
authorized practice—for deduction of 
thirty percent of price should Govern- 
ment analyses show deliveries failed 
in any respect to meet contract re- 
quirements, provision is invalid and 
unenforceable, being in effect a penalty 
and in absence of showing of actual 
damages, there is no basis for with- 
holding any part of contract price by 
reason of slight excess in sulphur con- 


Hardship—fact that performance of con- 


tract ents.ued hardship resulting in 
loss to coucractor will not relieve him 
from performance according to its 
terms if hardship might have been 
guarded against by proper stipulation 


Jurisdiction—zunder contract providing 


for liquidated damages for delays in 
delivery, and that contracting officer’s 
findings of fact as to causes and extent 
of delays shail be final and conclusive, 
subject only to appeal to head of de- 
partment, it is for administrative of- 
ficers to determine facts and extent of 
delay, but for G. A. O., or the courts, 
to determine question of law whether, 
under such facts and the contract 
terms, liquidated damages are to be 
retained or remitted..............-.... 


Non-inspection by Government at fac- 


tory—where administratively deter- 
mined power shovels furnished did not 
meet specifications, contractor not re- 
lieved of liability for liquidated dam- 
ages for delay in furnishing acceptable 
shovels on ground deficiency could 
have been determined by factory in- 
spection, when Govt. not contractual- 
ly obligated to make inspection and 
shipment made before arrival of Govt. 


Non-necessity for proof of actual damage: 


Under valid agreement for liquidated 
damages in performance of a con- 
tract, question whether Government 
suffered actual damages, or amount 
thereof, is not for consideration - .... 
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Liquidated—Continued. 
Non-necessity for proof of actual dam- 
age—Continued. 

Valid stipulation for liquidated dam- 
ages is for enforcement according to 
its terms, and, parties having agreed 
in advance on amount of damages, 
question of actual damages or 
amount thereof resulting from 
‘breach of contract, not for consider- 


Substantial performance—fact there was 
delay in delivery of only a small por- 
tion of material under a contract is not 
valid reason for remission of liquidated 
damages where rate agreed upon is 
computed only on delayed portion and 
bears reasonable relation to any prob- 
able damages which might be expected 
to follow breach of contract. 

Termination of contract. See Contracts, 
termination. 

Waivers—where contract provides for 
payment of liquidated damages for 
unexcused delay in performance, right 
thereto accrues to, and vests in, U. 8. 
by reason of such delay, and no officer 
of Government has authority to waive 
such provision of contract or remit 
damages legally accruing thereunder-.- 

Unliquidated—contractor delayed by an- 
other Government contractor—contrac- 
tor’s claim for amount in addition to 
contract price for furnishing and in- 
stalling elevators in Govt. building then 
in contemplation, as for extra expense in- 
curred in connection witlf storage, cart- 
age, and labor expenses incident to 
delays in construction of building due to 
default of construction contractor, being 
unliquidated claim for damages, may 
not be paid administratively, or certified 
for payment by this office in absence of 
specific statutory authority, nor may 
amount be paid as claim for extra work 
where no written order given as required- 

Default—contractor’s liability. See Con- 

tracts, damages; Contracts, increased costs, 
defaulting contractor. 

Delays—damages. See Contracts, damages. 


Deliveries: 
Delays—damages. See Contracts, damages. 


Inferior—rejection—Government liability 
for destruction by fire—where seeds, 
Properly stored while awaiting results of 
laboratory test, were subsequently re- 
jected as not meeting germination re- 
quirements of specifications, Govern- 
ment, having exercised reasonable care 
in protection of seeds, is not liable for 
their destruction by fire of unknown 


Return transportation, etc., expense—con- 
tract rescission—where one of two bids 
submitted under invitation requesting 
individual and lump-sum bids offered 


price on one item only which was higher 
than other bid on such item but lump- 
sum price was lower than other lump- 
sum bid, and bidder alleges error after 
award on lump-sum bid, in that it cov- 
ered only items not covered by its indi- 
vidual bid, contractor may not be paid 
in addition to bid price but may be 
allowed contract rescission without ex- 
pense to Govt. for return of material 
delivered 

Voluntary—Government liability—where 
contract for purchase of trucks provided 
for inspection, acceptance and delivery 
f. o. b. contractor’s “assembly plants on 
Government Bill of Lading only’, mere 
furnishing to contractor of Government 
bill of lading showing route and means 
of shipment does not authorize reim- 
bursement to contractor for expense in 
voluntarily delivering trucks to steam- 
ship docks 


Departmental authority—Govt. contracting 


and prescribing of contract forms are sub- 
ject to restrictive legislation and funda- 
mental principles of law, and Executive 
order 6166—issued under reorganization 
authority of act, Mar. 3, 1933, as amended 
—could not purport to vest in Procurement 
Div. or Secy. of Treasury any authority 
not theretofore legally vested in some other 
executive agency 


Discounts: 


Delays—incomplete invoices—where con- 
tract provided for discount for payment 
within specified number of days from 
date of invoice, and payment was made 
within specified number of days after 
receipt of proper invoice, refund of dis- 
count deducted is unauthorized, not- 
withstanding payment as made was not 
within specified number gf days after 
date of original invoice, invoice having 
been properly and timely returned by 
Government for certification by contrac- 
tor in manner required by contract 

Exclusion in making award—payment 
procedure—no duty on Government 
purchasing agencies to ascertain whether 
bid prices on coal are below those fixed 
under Bituminous Coal Act, 1937, or 
authority in any Government contract- 
ing officer to reject bid merely because 
price or discount offered may contravene 
some code or regulation under said act, 
and where discount offered was dis- 
regarded in making award, payment 
should not be made without deduction 
of discount if made within period speci- 


Freight included in price—General Supply 
contracts—where freight cost to Wash., 
D. C., is deducted from contract price 
under General Schedule of Supply con- 
tracts on shipments to points other than 
Washington on Govt. bills of lading, 
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discount should be taken on basic con- 

tract price for Washington delivery 

prior to such freight deduction, and not 
on net price as thus adjusted 

Mistakes in bid. See Contracts, mistakes, 
bids, discounts. 

Purchase price limitations—passenger- 
carrying vehicles—discount is not prop- 
erly for consideration in determining 
whether bid price on motor-propelled 
passenger-carrying vehicles is within 
statutory limitation on purchase price of 
such vehicles, any advantage from dis- 
count provision depending on condition 
subsequent which may or may not be 
met by the Government 

Tax included in price—discount basis— 
where automobiles are paid for partly 
in cash and partly by old vehicles and 
contract provides for discount within 
specified time, the discount is for com- 
putation on entire purchase price, in- 
cluding trade-in allowance for old ve- 
hicles, less any amount of Federal excise 
tax included in total price, and not on 
basis of price less trade-in value 

Disputes—findings of fact—equitable con- 
siderations—defaulting contractor found 
indebted by War Dept. for contract work 
it improperly refused to perform, not en- 
titled to have settlement reconsidered in 
G,. A. O. on basis of so-called equities 
which not only conflict with Department 
findings and decisions conclusive on con- 
tractor, but which contractor’s counsel 
failed to submit to judicial scrutiny 

Domestic products. See Contracts, foreign 
products. 

Eight-hour law — applicability—mechanics 
and laborers—provisions of Eight-Hour 
Law, act, June 19, 1912, require that every 
public contract which may require or 
involve employment of laborers or me- 
chanics shall contain 8-hour labor provi- 
sion, with penalty for its violation, in all 
cases not expressly excepted, and law does 
not limit its application to any minimum 
amounts so its provisions are for applica- 
tion whether contracts be large or small, 
formal or informal 

Employee’s interest—purchasing by Govt. 
agent from firm of which he is member is 
violation of sec. 41, Criminal Code, and 
imposes no legal obligation for payment of 
supplies involved 

Empty containers. See Contracts, subject 
matter. 

Estimated quantities. See Contracts, 
amounts. 

Exchanges: 

Old for new: 

Contractor's liability for unsatisfactory 
vehicles—fact that automobiles pur- 
chased under specifications not setting 
forth definite standard of performance 
fail to meet administratively desired 
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Old for new—Continued. 

hill climbing, ete., results does not 

justify purchase of other cars in re- 

placement and offering of deficient 
cars in exchange, or for cash sale, with 
ultimate net additional cost arrived 
at after allowing credit for mileage on 
deficient cars to be charged to contrac- 
tor, the contractor having made no 
positive representations regarding al- 
leged deficiencies 

Disposition of trade-in value: 

Sec. 21, act, Jan. 12, 1895, authorizing 
exchanges by Public Printer of con- 
demned machinery or material for 
new, is applicable only to machinery 
or material ‘“‘in the Government 
Printing Office,’’ and as appropria- 
tion for Government Printing Office 
for fiscal year 1938, involved in pur- 
chase of motor truck, contains no ex- 
change authority as to motor truck 
purchases, appropriation is charge- 
able with full amount of purchase 
price, amount allowed for exchanged 
equipment to be covered into Treas- 
ury as miscellaneous receipt 

Where old automobile parts are ex- 
changed for new, amount equal to 
exchange allowance must be covered 
into Treasury as miscellaneous re- 
ceipt, unless appropriation involved 
specifically authorizes exchange of 
old parts in part payment for new. 
16 Comp. Gen. 1013, distinguished. 

Where old equipment is exchange in 
part payment for new, trade-in al- 
lowance is for covering into mis- 
cellaneous receipts in absence of 
specific authority for such exchange, 
and statutory provisions author- 
izing exchange of motor vehicles, 
etc., under Agriculture Dept. ap- 
propriations may not be ‘extended 
to funds allotted from Emergency 
Relief Appro. Act of 1935 for admin- 
istrative expenses to take care of 
additional work imposed upon the 
Department by sai! act 

Multiple exchanges in single purchase— 

while act, May 14, 1935, limiting price 
to be paid for “any motor-propelled 
passenger-carrying vehicle’ to speci- 
fied amount, “including value of any 
vehicle exchanged,”’ contemplated 
trade-in of single used vehicle on pur- 
chase of single new vehjcle, there is no 
legal objection to exchange of more 
than one used vehicle in purchase of a 
new one provided trade-in allowances 
on all are reasonable and equal cash 
prices obtainable for them, and price 
of new vehicle including trade-in 
allowances on any or all used vehicles 
exchanged is not in excess of statutory 
price limit 
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Trade-in allowance inadequacy—bid on 
new automobiles conditioned upon ac- 
ceptance, also, of offer on used vehicles 
to be exchanged, not for consideration 
where grossly inadequate trade-in al- 
lowance offered is for purpose of cir- 
cumventing statutory limitation on 
purchase price, “including value of 
any vehicle exchanged,” of new ve- 
hicles, and where such bid was ac- 
cepted under specifications with re- 
quirements as to wheel base, weight, 
etc., in contravention of decisions of 
this office, which excluded automobiles 
reasonably competitive in class within 
statutory price limit, payment may 
not be made under contract as 


Trade-in value inclusion for discount 
purposes—where automobiles are paid 
for partly in cash and partly by old 
vehicles and contract provides for 
discount within specified time, the 
discount is for computation on entire 
purchase price, including trade-in 
allowance for old vehicles, less any 
amount of Federal excise tax included 
in total price, and not on basis of price 
less trade-in value 


Federal milk license agreements—regional 
application determination — controlling 
consideration in determining whether 
marketing agreement, license or order, ap- 
proved by Secy. of Agr. under Agr. Adj. 
Act, as amended, is in effect in specified 
area in connection with contracting for 
Federal supplies and requirement of com- 
pliance therewith, is status of bidder and 
his supplier rather than location of delivery 


Filing. See General Accounting Office, rec- 
ords. 


Foreign products: 

Certificates. See Certificates. 

Domestic manufacture involving foreign 
materials—articles manufactured in U.8. 
from foreign rubber, entitled to prefer- 
ence in award of Govt. contracts over 
similar articles produced by foreign man- 
ufacturer, unless cost of domestic articles 
is administratively determined unrea- 


Fuel oi] purchases—Navy appropriation 
act prohibition—provisions of acts, June 
8, 1936, and Apr. 27, 1937, against pur- 
chase by Navy Dept., for specified pur- 
poses, of ‘‘any kind of fuel oil of foreign 
production,” prohibit purchese of fuel 
oil processed or refined from crude oil 
obtained from wells outside U. 8. or its 
Possessions. Decisions construing Buy 
American Act, Mar. 3, 1933, distin- 


Lack of domestic product competition— 
where, under readvertisement for china- 
ware with special design and crest, sole 
bidder who has uniformly been only bid- 
der for years alleges mistake in bid as to 
crest, and it is probable higher price is 
being bid for chinaware with crests than 
its reasonable werth although it is evi- 
dent mistake was made, bidder may be 
paid reasonable amount in addition to 
contract price, but there is for adminis- 
trative consideration whether foreign 
dealers should not be permitted to sub- 
mit bids so that reasonableness of differ- 
ence in cost between chinaware of do- 
mestic manufacture with crests and that 
of foreign manufacture with crests, may 


Philippine Islands products—not now for- 
eign products under Buy American Act, 
Mar. 3, 1933, such islands still being sub- 
ject to U. 8. jurisdiction 

Substitution for American products— 
domestic manufacture of similar articles 
doubtful—where low bidder took no 
exception to requirement that material 
be manufactured in U. 8. but noted on 
invoice that deliveries were of foreign 
manufacture, and another bidder also 
intended to furnish foreign material, 
contractor should be required to furnish 
material of domestic manufacture in ac- 
cordance with contract and Title III, 
act, Mar. 3, 1933, unless material meet- 
ing specifications is not manufactured 
in U. 8., in which event délivery may 
be accepted with payment at contract 
price upon filing with contract of certifi- 
cate to that effect. 


Freight charges: 


Bidders’ equalization offers. See Adver- 
tising, bids. 
Deductions: 

“‘Commereial freight rates’’—where bids 
are requested f. o. b. shipping point 
and f. o. b. destination, with shipment 
on Govt. bills of lading and contract 
price deduction of cost of transporta- 
tion at commercial freight rates where 
bids are f. o. b. destination, freight 
deductions involved are not limited 
to regular commercia) railroad freight 
rates to exclusion of published rates 
for other available cheaper methods of 
commercial freight transportation, 
such as the Universal or National 
Carloading and Distributing Corpora- 
tion. 17 Comp. Gen, 871 distin- 
guished. Substitute specification 
clause suggested in interest of clari- 
fication for bid evaluation and freight 


“In transit” rates— 
where purchase contract reserved right 
in Gevernment te ship on Govern- 
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Deductions—Continued. 
ment bill of lading and to deduct from 
any payment, cost of transportation 
of total materials at commercial 
freight rates from contract shipping 
point, fact materials originated at 
place other than contract shipping 
point and that contractor might have 
procured lower “fabrication in tran- 
sit’”’ rate does not entitle it to any part 
of commercial freight charges deducted -_ 

General supply contracts—freight cost 
to Wash., D. C., for deduction from 
contract prices under Genera] Sched- 
ule of Supply contracts on shipments 
to points other than Wash. on Govt. 
bills of lading, should be based on 
regularly established and published 
rai] rates for loca} delivery—inclusive 
of “pick-up and delivery” service— 
but where such lowest published rate 
for commodity or character of ship- 
ment involved, whether by rail or 
water, does not include local delivery, 
freight cost deduction should be on 
basis of lowest published rates to 
Wash. only. Contract revision sug- 
gested if local delivery cost deductions 
generally are desired 

Noninelusion for purchase price limitation 
determinations: 

Provision suggested for inclusion in in- 
vitations for bids for motor-propelled 
passenger-carrying vehicles explaining 
statutory limitation; that price either 
inclusive or exclusive of trade-in allow- 
ance, but exclusive of transportation 
charges, is proper price to consider, 
and that, if price at destination only is 
quoted and that price exceeds the 
limitation, bidder should show ship- 
ping weight and point of origin 

‘Where bidders offer motor-propelled 
passenger-carrying vehicles f. o. b. 
point between shipping point and 
desired delivery point, no objection, in 
determining whether bids are within 
statutory price limit, to deduction 
from bid prices of actual transporta- 
tion cost from factory to ocean ship- 
ping point by route and method most 
advantageous to Government. 

“Where low bid on motor-propelled pas- 
senger-carrying vehicle offered price 
f. o. b. destination only, and such price 
is in excess of statutory price limita- 
tion, the actual cost of transportation 
from point of origin to destination by 
route and means most advantageous 
to the Government may be considered 
in determining whether actual price at 
origin is within the limitation 

Stipulated net land-grant rates—freight 
rates based upon land-grant deduction 
currently available, and subject to 
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change only in event of change in basic 
commercial rate, may not be stipulated 
for to remain constant throughout fixed 
period as subsequent transportation 
changes may result in lower net land- 
grant rate becoming available without 
“an increase or a decrease in the basic 
commercial rate”’ 

Title passing—mere use in Govt. purchase 
contract of provision indicating price 
f. o. b. destination, where there is alter- 
nate provision under which in effect 
arises another price for delivery at point 
of shipment, not conclusive upon ques- 
tion of title to property during transit, 
and where there is expréss avowal in 
contract that title shall pass at point of 
shipment, or entire transaction estab- 
lishes understanding that right to ship 
on Govt. bill of lading was reserved for 
purpose of delivery at point of shipment 
rather than destination to obtain land- 
grant rates, Govt. is entitled to land- 
grant deduction 


Transportation in subsequent fiscal year— 
prior fiscal year availability—requisition 
by Govt. agency to Treas. Dept. for 
procurement of supplies under proced- 
ure established in connection with ex- 
penditure of Emergency Relief funds, 
does not per se obligate then current 
funds, Treasury occupying merely posi- 
tion as agent and not contractor in such 
transaction, and expenses of transporta- 
tion of supplies purchased are not charge- 
able to appropriation current at time of 
purchase where bill of lading ordering 
shipment—although dated in same 
fiscal year as purchase contract—not 
actually served upon carrier, and trans- 
portation not performed, until subse- 
quent fiscal year. 21 Comp. Dec. 822; 
27 id. 640; 2 Comp. Gen. 130, distin- 


Effect ol—unauthorized acts of Govern- 
ment agents in accepting a bid not com- 
plying with advertised specifications—a 
procedure contrary to law—are not bind- 
ing on the United States 


Payment under unauthorized award— 
payments under award to other than 
lowest responsible bidder, on basis 
expenses were incurred in preparation for 
performing work involved, not author- 
ized where contracting officer’s rejection 
of offer of lowest responsible bidder was 
administratively found improper and 
unauthorized, particularly where no ac- 
tual services rendered or anything of 
value received, and responsible officials 
of company on notice it was not entitled 
to award if later decided any of lower 
bidders were responsible 
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CONTRACTS—C ontinued. 
Increased costs: 

Bituminous Coal Act compliance—mini- 
mum prices—coal contracts providing 
for increasing prices to minimum price 
established by Bituminous Coal Com- 
mission, having necessarily contem- 
plated legal establishment of minimum 
prices under Bituminous Coal Act, 1937, 
payments thereunder of difference be- 
tween contract prices and minimum 
price in Commission’s orders, not author- 
ized until judicially determined U. 8. is 
legally liable for such differences... .... 

Codes of fair competition—subcontractors’ 
relief, See Contractors, subcontractors, 
relief. 

Defaulting contractor: 

Commercial manufacture  discontin- 
ued—acceptance of bid for certain type 
of technical equipment imposed on 
bidder legal obligation to perform con- 
tract or pay Government damages for 
default and purchase of said or simi- 
lar equipment elsewhere, notwith- 
standing bidder’s supplier may have 
discontinued commercial manufacture 
of said type, but if Government's needs 
are met by equipment of different type 
offered by bidder, no legal objection to 
acceptance thereof if payment is not 
more than original accepted bid price... 

Liability under corrected bid subse- 
quently claimed erroneous—where 
erroneous low bid corrected after veri- 
fication with bidder who advised 
“otherwise our bid stands’, accept- 
ance of corrected bid formed valid 
contract where difference between cor- 
rected bid and other bids insufficient to. 
charge contracting officer with bad 
faith in acceptance—and contractor, 
having defaulted, is liable for increased 
cost of supplies purchased elsewhere. 

Mistake in bid—where low bidder al- 
leged error, when after opening, it had 
been requested to supply information 
as to shipping weight of material and 
bid was accepted subject to action of 
G. A. O. on claim of mistake, and with 
nothing to show conclusively bid was 
not as intended, original bid being 
more like other bids than bid amount 
after requested correction, there is no 
authority to reform or withdraw bid, 
and if material is not furnished at bid 
price contractor should be charged 
with increased cost of purchase else- 
























































































































































































































Purchases elsewhere under periodic de- 
livery requirement contract—where 
contract provided for weekly deliveries 
and contractor did not refuse to per- 
form until after award, Govt. not obli- 
gated, in order to lessen damage to con- 
tractor, to buy against its account ex- 
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Increased costs—Contiaued. 
Defaulting contractor—Continued, 
cept as necessary to cover deliveries in 


Rejection of deliveries after test of sam- 
ple—administrative test of sample for 
determining general make-up of ar- 
ticles to be purchased does not pre- 
clude subsequent rejection of material 
furnished, purchase against contrac- 
tor’s account, and charge for increased 
cost of such purchase, where Bureau of 
Standards test shows deliveries inferior 
in numerous respects, specifications 
not having required sample, and con- 
tractor’s deliveries under other con- 
tracts having been deficient, but ques- 
tion whether reported flagrant viola- 
tions of specifications justifiy debar- 
ment of contractor is for administra- 
tive office, and not G. A. O. upon 


Delays—contractor delayed by another 
Government contractor—contractor’s 
claim for amount in addition to contract 
price for furnishing and installing eleva- 
tors in Govt. building then in contempla- 
tion, as for extra expense incurred in 
connection with storage, cartage, and 
labor expenses incident to delays in 
construction of building due to default 
of construction contractor, being un- 
liquidated claim for damages, may not 
be paid administratively, or certified for 
payment by this office in absence of 
specific statutory authority, nor may 
@mouni be paid as claim for extra work 
where no written order given as required 

Extra work—effect of contract perform- 
ance—contractor’s performance of cer- 
tain work on some buildings he con- 
tracted to construct and his agreement 
to deduction from contract price ac- 
coynt elimination of identical work on 
other buildings being, in effect, agree- 
ment that such work was required by 
contract, no authority for additional 
compensation on contention contract 
drawings were questionable and should 
have been interpreted differently_...... 

National Industrial Recovery Act: 
Contractors’ relief. See Contractors, re- 

lief. 

Government liability—where Navy 
Dept. contract with city sewerage 
commission provided for payment of 
specified sum by U. S. as its share of 
cost of sewerage system available for 
naval activity sewage, no authority for 
payment in excess of contract price to 
cover increased construction costs due 
to minimum wage scales of codes set 
up by P. W. A. and known when con- 
tract entered into, and claim for excess 
not such as to justify reporting to Con- 
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National Industrial Recovery Act—Con. 
gress under act, Apr. 10, 1928, particu- 
larly where P. W. A. contract with 
commission for financing sewerage and 
drainage system for city also provides 
for percentage grant or gift 

Unsatisfactory vehicle exchanges—lack of 

definite specification requirements—fact 
that automobiles purchased under speci- 
fications not setting forth definite stand- 
ard of performance fail to meet adminis- 
tratively desired hill climbing, etc., re- 
sults, does not justify purchase of other 
cars in replacement and offering of defi- 
cient cars in exchange, or for cash sale, 
with ultimate net additional cost ar- 
rived at after allowing credit for mile- 
age on deficient cars to be charged to con- 
tractor, the contractor having made no 
positive representations regarding al- 


Wages: 
Coal contracts: 
Claims settlement procedure: 

Claims for adjustment in price of coal 
by reason of increage in wage rates 
under contracts providing for per- 
centage adjustment in case of wage 
changes after opening of bids, 
based on predominant occupa- 
tional class of labor receiving same 
wage rate specified by contractor, 
should be submitted to this office 
for direct settlement rather than 
for advance decisions 

Where coal contract provided for per- 
centage price adjustment for wage 
changes after bid opening, based 
on predominant occupational 
labor class at same wage specified 
by contractor, and bid specified 
4 classes of labor with 2 rates, no 
payment authorized in addition to 
price already paid, notwithstand- 
ing increase in wages of mine em- 
Ployees, nor may vouchers such as 
here involved, representing claims 
for settlement by this office, be 
settled by disbursing officer 

Failure to specify predominant occu- 
pational class of employees: 

Where coal contract provided for 
Percentage price adjustment for 
wage changes after bid opening, 
based on predominant occupa- 
tional labor class at same wage 
specified by contractor, and bid 
specified 4 classes of labor with 
2 rates, no payment authorized in 
addition to price already paid, 
notwithstanding increase in wages 
of mine employees, nor may 
vouchers such as here involved, 
representing claims for settlement 
by this office, be settled by dis- 


Wages—C ontinued. 
Coal contracts—C ontinued. 

Failure to specify predominant occu- 
pational class of employees—Con. 
Where coal purchase conditions and 
contract provided for percentage 
contract price adjustment in case 

of wage changes after opening of 

bids, based on predominant occu- 
pational class of labor receiving 
same wage rate specified by con- 
tractor, and bid specified several 
classes of employees receiving 
severa] different wage rates, there 

is po proper basis for adjustment 


Where coal purchase contract pro- 
vided for percentage contract 
price adjustment in case of wage 
changes after opening of bids, based 
on predominant occupational class 
of labor receiving same wage rate 
specified by contractor, and bid 
specified several classes of em- 
ployees receiving several different 
wage rates, adjustment of price 
may not now be made, although 
contractor may have increased 
wage rates of mine employees, as 
contract does not authorize—after 
change in wage rates at mine— 
selection of predominant class, 
or proof as to what predominant 


Where coal purchase specifications 
and contract provided for percent- 
age price adjustment for wage 
changes after opening of bids, 
based on predominant occupa- 
tional class of labor receiving same 
wage rate specified by contractor, 
and contractor’s bid specified three 
classes of employees receiving dif- 
ferent wage rates, payment in ex- 
cess of contract price unauthorized 
notwithstanding wage rate in- 
creases in three classes specified... 

Notice requirements—mere reporting 
of changes in wage scales is not com- 
pliance with provision in coal con- 
tract that contractor furnish con- 
tracting officer within 60 days from 
date of change in wage rate, authenti- 
cated copies of new wage scale and of 
that in effect on date of opening of 
bids, and increased costs because 
of increase in wages not allowable 
where authenticated copies not fur- 
nished within period specified 


Inspection and superintendence—doubtful 


methods—Government _liability—where 
contract for gun forgings provided for re- 
jection for defects, and if rejected, contractor 
would pay actual expenses of work on 
defective material, and inspection was 
adequate, reasonable, and that theretofore 








CONTRACTS—Continued. 

: employed in such cases, and there is no 
i showing of negligence on part of Govern- 
ment, contractor may not be relieved of 
liability on basis Government could have 
minimized damage by different method of 











Interpretation. See Contracts, construction. 

Jurisdiction—specifications, etc.—drafting of 
specifications and determination factually 
whether articles offered meet them are 
province of Government administrative 
officers, the province of Genera] Account- 
ing Office being to see that contracts are 
legelly made, including observance of law 
respecting competitive bidding, and, when 
necessary to that end, to determine as a 
matter of law the meaning and effect of 
terms and specifications used.............. 

iLabor, etc., stipulations: 
Applicability: 

Act, July 7, 1930, requiring collection by 
Labor Dept. of specified employment 
data does not authorize inclusion in 
Govt. construction contracts of re- 
quirement for contractor's monthly 
reports of pay roll statistics, etc., as 
such requirement might restrict com- 
petition and increase bid prices, and 
would result in shifting expense thereof 
from Labor Dept. appropriation for 
such collection to appropriations under 





















As inclusion in advertised specifications 
of wage, etc., provisions necessarily 
tends to result in submission of higher 
bids, or to restrict competition, their 
inclusion is not authorized unless there 
exists special statutory authorization 

Award in excess of anticipated amount— 
where, because of anticipated award 
in amount less than $10,000, advertised 
specifications contained provision that 
labor, etc., stipulations of Walsh- 
Healey Act were not for application, 
award in excess of that amount, with- 
out inclusion in contract of said pro- 
visions, even if otherwise correct, is 













Deletion, by bidder, from advertised 
construction contract specifications, of 
provisions of Proc. Div. Circ. 45, July 
19, 1934, relative to reporting pay-roll 
statistics, cost of materials, etc., may 
not be made basis of rejection of other- 
wise acceptable low bid, but no objec- 
tion to procedure under which con- 
tractors are requested—but not re- 
qQuired—to furnish desired reports. 17 
Comp. Gen. 585, amplified, and 15 id. 
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Indefinite quantity purchases—act, June 
30, 1936, requiring various labor, etc., 
stipulations in Government contracts 
for manufacture or furnishing of mate- 
rials, supplies, etc., specifically ex- 
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empts contracts not exceeding $10,000, 
whether for a fixed or estimated quan- 
tity, and where obvious that deliveries 
under estimated quantity contract 
could not exceed statutory exemption, 
bidders should not be requested to 
comply with act nor should bid be 
rejected because of bidder's refusal of 


Provisions of Proc. Div. Circ, Letter 45, 


July 19, 1934, relative to reporting of 
wages paid, etc., and articles 17 and 19 
of standard form of construction con- 
tract relative toemployees’ wages, etc., 
not being applicable to contract for 
dry-docking, cleaning, painting, and 
repairing a lighthouse tender, payable 
from regularly appropriated funds, low 
bid may not be rejected merely because 
low bidder refuses to comply with 
these employee requirements of 
ORUTINIIORE bdnicdedeceinncdesedceon 


Bidder’s offer of less than advertised quan- 
tity—where specifications for three 
trucks, containing stipulations required 
by Walsh-Healey Act for contracts in 
excess of $10,000, reserved right to accept 
any item of bid, and were not qualified on 
all or none acceptance basis, substitution 
gf number “2” for quantity “3” stated in 
specifications, by lowest and next lowest 
bidders, does not authorize rejection of 
bids and low bid should be accepted, 
additional truck to be obtained from 
next lowest bidder. 16 Comp. Gen. 583, 
I i onididictcktamtgddpuitntioone 

Eight-hour law. See Contracts, eight-hour 


law. 
See, also, Contracts, wage stipulations. 
Materialmen: 
Unpaid: 


Claims of surety of defaulting contractor: 
* Completing surety of defaulting con- 


tractor not entitled toamounts other- 
wise due contractor unless claims of 
laborers and materialmen against 
contractor have been paid, in accord- 
ance with Heard Act, as amended, 
and this office not authorized to dis- 
tribute funds due insolvent con- 
tractor among its creditors or to pay 
any amount due insolvent contractor 
to its surety where payment might 
impair claim of unpaid laborer or 
materialman against estate of con- 


Completing surety of defaulting con- 
tractor not entitled to amounts other- 
wise due contractor unless claims of 
laborers and materialmen against 
contractor have been paid, not- 
withstanding their failure to file 
suit upon bond within time allowed 

by Heard Act, as amended, particu- 
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Claims of surety of defaulting contrac- Actual notice prior to award—Contd. 


tor—Continued. 
larly where surety on notice of 


See Contracts, payments, withholding. 
Materials: 
Inferior. See Contracts, deliveries. 
Substitution—price liability—acceptance 
of bid for certain type of technical equip- 
ment imposed on bidder lega) obligation 
to perform contract or pay Government 
damages for default and purchase of said 
or similar equipment elsewhere, notwith- 
standing bidder’s supplier may have dis- 
continued commercial manufacture of 
said type, but if Government’s needs are 
met byequipment of different type offered 
by bidder, no legal objection to acceptance 
thereof if payment is not more than 
original accepted bid price 
Mistakes: 
Awards. See Contracts, awards, mistakes. 
Bids: 
Actual notice prior to award: 
Acceptance of low bid, notwithstand- 
ing contracting officer was on notice 
bidder had made bona fide error, does 
not justify correction of bid price 
where there isany doubt as toamount 
originally intended to be bid, but 
acceptance under such circumstances 
did not give rise to binding contract 
and may be canceled without for- 
feiture of bid security. 17 Comp. 
Gen. 416; id. 532, distinguished _--- 
Where at opening of bids low bidder’s 
representative claimed error but did 
not submit proof or explanation as to 
how error occurred and there was 
nothing before contracting officer at 
time of acceptance to show conclu- 
sively that bid was not as intended 
or that allegation of error was not 
merely to avoid consequences of ill- 
advised bid—a mere difference in 
price not being sufficient for this 
purpose—the bidder, who might 
have been entitled to release from 
liability for refusal to perform, hav- 
ing performed the contract, may 
not be paid amount in addition 
to bid price notwithstanding later 
explanation that mistake resulted 
from stenographic errot 
Where bidder alleged error in bid after 
opening but prior to award, but 
elected to abide by its terms after 
notice that if it refused to perform it 
would be charged with excess costs 
incurred as result of default, election 
waived any right it may have had to 
withdraw bid or refuse to perform at 
bid price, and contract having been 
performed, no amount in addition to 
bid price may be paid 


Where low bidder alleged error, when 
after opening, it had been requested 
to supply information as to shipping 
weight of material and bid was ac- 
cepted subject to action of G. A. O. 
on claim of mistake, and with noth- 
ing to show conclusively bid was not 
as intended, original bid being more 
like other bids than bid amount after 
requested correction, there is no 
authority to reform or withdraw bid, 
and if material is not furnished at bid 
price contractor should be charged 
with increased cost of purchase else- 


Where low bidder did not allege error 
until after bids were opened, and 
states he learned of error in dis- 
cussing prices with other bidders 
after his late arrival at opening and 
that had he arrived before opening 
he would have increased bid by other 
items not previously included be- 
cause of scarcity of work in his plant, 
and only evidence of mistake sub- 
mitted is letter from supplier as to 
prices which bidder claims he mis- 
understood, bid, even though mis- 
understanding between bidder and 
supplier be assumed, was as in- 
tended and there is no authority for 
permitting bidder to withdraw or 


Where, notwithstanding urgent need 
reported as justification for accept- 
ance of known erroneous bid, de- 
livery has not yet been made, it is 
evident that award was unauthor- 
ized and should be canceled, and in 
view of lapse of timesince opening of 
bids, supplies, if needed, should be 
obtained by readvertisement and 
not by further award under prior 


Bidder’s agent—Where invitation for 


bids for trucks, including trade-in of 
used vehicle, was clear and requested 
independent cash offers, contractor to 
whom award was made on basis of cash 
offer of his agent may not be relieved 
of obligation notwithstanding claim 
agent unauthorized to make cash offer 
for delivery of truck at place involved 
and believed it for delivery elsewhere, 
agent having acted within his author- 
ity in submitting bid; bid—clear, un- 
ambiguous, and as intended—having 
been accepted in good faith; and mis- 
take, ifany, having been unilateral and 
because of negligence of agent which is 
imputable to principal 


Bidder’s bid bond forfeiture and damage 


liability—-where bidder alleged error 
in bid after award, and there was 
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nothing on face of bid, or in comparison 
with other bids, to suggest error, ac- 
ceptance was in good faith, and default- 
ing contractor is subject to forfeiture 
of bid bond as well as chargeable with 
amount of Government’s damage 
resulting from default. -~-..........-.-- 


Constructive notice—where no error 


apparent on face of lowest bid and 
numerous other bids were not uniform 
as to price, there is neither basis for 
assuming contracting officer knew bid 
price was not as intended, nor author- 
ity for payment of amount in addition 
to contract price, mistake having 
resulted from bidder’s negligence, and 
not alleged until after bid accepted 


‘Contractor’s election to perform and sub- 


mit claim—where bidder alleged error 
in bid, after opening but prior to 
award, but elected to abide by its 
terms after notice that if it refused to 
perform it would be charged with 
excess costs incurred as result of de- 
fault, election waived any right it may 
have had to withdraw bid or refuse to 
perform at bid price, and contract hav- 
ing been performed, no amount in 
addition to bid price may be paid-..-.--- 


Decimal point misplacement: 


Correction procedure—where mistake 
in bid involves only placement of 
decimal point and error is apparent 
at time of opening bids and is con- 
firmed by bidder before award, cor- 
rection may be made without sub- 
mitting matter to G. A. O.........- 

Where, upon opening bids, it was ob- 
vious bidder misplaced decimal 
point in unit prices, and, after matter 
brought to attention, confirmed er- 
ror, bid may be corrected and con- 
sidered with other bids.........-... 

iscounts: 

Where low bidder alleged mistake in 
discount after bid was accepted in 
good faith and after partial delivery, 
payment of any amount in addition 
to accepted bid price less plainly 
offered discount is unauthorized, 
notwithstanding discount for shorter 
payment period was many times 
greater than that for longer period. 
A-91038, Dec. 13, 1937, 17 Comp. 


Where provision in bid purporting to 
offer discount for payment within a 
stated period is obviously erroneous 
because in excess of respective dis- 
counts offered for shorter periods, 
such erroneous offers may be disre- 
garded in comparing bids, and in 

making award, without submitting 
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Where, upon opening of bids, it was 
obvious bidder had made mistake 
in discount offered—discount stated 
for one period being 30 times greater 
than that offered for shorter period— 
and bidder, after having matter 
brought to his attention, confirmed 
the error, bid as corrected, not being 
lowest received, may be disregarded 
in making award ................... 


Disregarding of bid in making award: 


Where bidder’s claim of error in its bid 
on one item of several covered by in- 
vitation was asserted by letter re- 
ceived day following but dated same 
date as that set for opening of bids, 
and bid was considerably lower than 
other bids received, no bid guarantee 
was required, and award was to be 
made by items, bid may be disre- 
garded in making award on item in- 


Where, upon opening of bids, it was 
obvious bidder had made mistake in 
discount offered—discount stated for 
one period being 30 times greater 
than that offered for shorter period— 
and bidder, after having matter 
brought to his attention, confirmed 
the error, bid as corrected, not being 
lowest received, may be disregarded 
in making award_.................. 


Failure to show proper unit—where, be- 


cause of emergency, contracting officer 
made award on bid as submitted not- 
withstanding he noticed extended 
prices did not agree with unit prices, 
and bidder, after award, stated it failed 
to change unit of quantity to that used 
in computing bid and that generally 


, used in determining cost of commodity 


involved, bid may be corrected to price 
intended, but if corrected bid is not 
lowest received, award should be can- 
celed as to undelivered portion and 
payment made for delivered portion 
at not to exceed amount of low bid... 


Limit of relief: 


Where, because of emergency, con- 
tracting officer made award on bid 
as submitted notwithstanding he 
noticed extended prices did not agree 
with unit prices, and bidder, after 
award, stated it failed to change unit 
of quantity to that used in comput- 
ing bid and that generally used in 
determining cost of commodity in- 
volved, bid may be corrected to price 
intended, but if corrected bid is aot 
lowest received, award should be 
canceled as to undelivered portion 
and payment made for delivered 

portion at not to exceed amount of 
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Where, under readvertisement for 
chinaware with special design and 
crest, sole bidder who has uniformly 
been only bidder for years alleges 
mistake in bid as to crest, and it is 
probable higher price is being bid for 
chinaware with crests than its rea- 
sonable worth although it is evident 
mistake was made, bidder may be 
paid reasonable amount in addition 
to contract price, but there is for ad- 
ministrative consideration whether 
foreign dealers should not be permit- 
ted to submit bids so that reasona- 
bleness of difference in cost between 
chinaware of domestic manufacture 
with crests and that of foreign man- 
facture with crests may be deter- 


Negligence: 

Bid deposit forfeiture—bidder may not 
be relieved of mistake in bid where 
caused by carelessness or inatten- 
tion, and where award has not been 
made, and bidder, after opening of 
bids, alleges mistake due to failure 
to include estimate temporarily laid 
aside, and insists upon withdrawal 
of bid, he may not do so. without 
bid deposit forfeiture 

Holding in 8 Comp. Gen. 397, with 
regard to Government purchases, to 
effect that matter of submitting bids 
for advertised needs is not one for 
such neglectful treatment by bidders 
as to give frequent cause for 
attempted withdrawals on the 
ground of alleged errors when after 
opening of bids it is revealed that 
profit is not all it might have been 
or that through bidder’s careless- 
ness a loss is sustained, is equally 
applicable to sales of used Govern- 
ment equipment 

‘Where bid was accepted in good faith 
before allegation of error, no basis 
for payment in addition to bid price 
because bidder claims it overlooked 
requirements as to type of material, 
no error being apparent on face of 
bid and nothing to indicate con- 
tracting officer knew of mistake be- 
fore acceptance; specifications having 
clearly specified type of material 
required, and any mistake having 
resulted solely from bidder’s failure 
to familiarize itself with specifica- 
tions notwithstanding invitation 
specifically cautioned bidders to do 


Where error in bid not alleged until 
after acceptance in good faith, no 
basis for payment in addition to bid 


price because bidder claims typo- 
graphical error in unit price on one 
item, no error being apparent on face 
of bid, and nothing to indicate con- 
tracting officer knew of error before 
acceptance; mistake having resulted 
solely from bidder’s admitted negli- 
gence, and invitation having specifi- 
cally referred to instructions to 
bidders which cautioned bidders 
with respect to preparation of bids_- 

Where mistake is dye solely to bidder’s 
negligence, and not induced or con- 
tributed to by Government, no 
authority for payment in addition 
to bid price 

Where no error apparent on face of 
lowest bid and numerous other bids 
were not uniform as to price, there is 
neither basis for assuming con- 
tracting officer knew bid price was 
not as intended, nor authority for 
payment of amount in addition to 
contract price, mistake having re- 
sulted from bidder’s negligence, and 
not alleged until after bid accepted 
in good faith 


Price differences—where after opening of 


bids for sale of used Government equip- 
ment bidder’s representative, in reply 
to query by contracting officer, advised 
that lump-sum bid covered only items 
on which no specific quotation was 
made, and mistake in bid was not 
alleged until after award, the bid 
acceptance constitutes a vaiid and 
binding contract notwithstanding 
wide variation between accepted bid 
and next highest bid, the difference in 
prices bid in cases of sale not being as 
indicative of error or notice of mistake 
as would a like difference in Govern- 
ment purchases. 


Procedure: 


Question whether bid may be changed 
or withdrawn after opening of bids 
depends not alone on whether bidder 
made mistake but on application of 
legal principles to established facts 
and such questions are for determi- 
nation by G. A. O. and, while 
exceptions to procedure in 8 Comp. 
Gen, 397 have been made in 16 
Comp. Gen. 999, and 17 id. 339, with 
respect to specified class of mis- 
placed decimal point and delivery 
price, mistakes in bids, no further 
exception is advisable at present 


Question whether bidder may be re- 
lieved of obligation under bid after 
time fixed for opening depends not 
alone on whether bidder made mis- 
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Procedure—Continued. 

take but on application of legal 
principles to established facts in 
particular case, and all such ques- 
tions—except in cases such as in- 
volved in 16 Comp. Gen. 999; 17 id- 
339; id. 841—should be submitted for 
determination by G. A. O. before 
award is made 

Where, after determination of bona fide 
mistake in low bid, bidder with- 
draws bid, or is unable satisfactorily 
to establish amount intended so as to 
authorize correction, all bids may be 
rejected and contract readvertised, 
or, where difference between low 
bid and second low bid is relatively 
small, no objection to acceptance of 
second low bid, if administratively 
considered such action as advan- 
tageous to U. 8S. as readvertising 
contract 2 

Where, after opening of bids but before 
award, low bidder alleged error in bid 
and the error is clearly established, 
and no bid bond was required, the 
bid should be disregarded in making 
award on the item involved 

Where bidder alleges error in bid 
limited in time for acceptance, sub- 
mission of matter to G. A. O. for de- 
termination whether bid should be 
considered, without prior acceptance 
and after period for acceptance ex- 
pired, is not compliance with 14 
Comp. Gen. 612, to effect that where 
time for acceptance not sufficient to 
permit final determination of al- 
leged mistake and bidder refuses to 
extend time he should be notified 
bid is accepted subject to final ac- 
tion of Comptroller General 

Where bidder, prior to award, alleged 
mistake in bid, and bid warrants con- 
clusion bona fide mistake was made, 
bid may be withdrawn without for- 
feiture of security. but allegation of 
mistake not accepted as establishing 
amount of mistake and, if instead of 
withdrawal, bidder seeks correction 
of bid, there should be submitted to 
G. A. O. for consideration all ma- 
terial relied upon to establish exact 
amount intended, 15 Comp. Gen. 
1049, distinguished................ 

Where extended total in bid does not 
agree with unit price for quantity 
involved and it is apparent that dis- 
crepancy is in designated unit rather 
than in unit price or total price, 
which bidder confirms before award, 
correction may be made without sub- 
mitting matter to General Account- 


Procedure—Continued. 

Where provision in bid purporting to 
offer discount for payment within a 
stated period is obviously erroneous 
because in excess of respective dis- 
counts offered for shorter periods, 
such erroneous offers may be dis- 
regarded in comparing bids, and in 
making award, without submit- 
ting matter to G. A. O 

Purchase order date as date of award— 
date of purchase order, where contract 
award was previously mnade, does not 
establish that date as date of award in 
determining whether bidder’s mis- 
take was alleged prior to award 

Quotation on wrong material—where 
sole bid was accepted in good faith and 
purchase order issued before error 
alleged, no legal basis for payment of 
amount in addition to bid price be- 
cause of bidder’s claim it had over- 
looked specification requirements as 
to type or quality of material and 
that bid price was lower than cost to 
it of material, there having been no 
error apparent on face of bid and 
nothing of record to indicate contract- 
ing officer realized, before acceptance, 
that a mistake had been made; the 
specifications having been clear and 
unambiguous and any mistake having 
resulted solely from bidder’s negli- 


Relief denied: 

G. A. O. without authority to approve 
reformation of legal and valid con- 
tract or toapprove any amount in ad- 
dition to contract price where mis- 
take in bid was not alleged until after 
bid was accepted in good faith, speci- 
fications were plain as to require- 
ments, and there was nothing in bid 
to suggest error, alleged error, if it 
actually occurred, being result of 
carlessness or inattention in prepa- 
ration of bid 

No amount may be allowed in ad- 
dition to bid price, after contract per- 
formance, where mistake not alleged 
until after award; contracting officer 
without notice therof; nothing on 
bid suggested error; and specifica- 
tions clear; notwithstanding failure 
of contracting officer to notice proba- 
bility of error; delivery in belief ad- 
ditional amount would be allowed; 
subsequent statements of contract- 
ing officer; and that facts might have 
justified contract rescission prior to 


Where, after opening of bids and their 
being made public, low bidder al- 
leges error in failing to include per- 
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Relief denied—C ontinued. 
centage to cover inspection and profit 
in addition to respective percentages 
already added to costs of labor and 
material, bidder should be required 
to perform at bid price or forfeit its 
bid bond, notwithstanding mistake 
was alleged prior to award, error, if 
any, not having been conclusively 
established and being due solely to 
bidder’s own carelessness, and not 
being so gross as to render uncon- 
scionable a contract based on bid as 
originally submitted_.............. 
‘Where error in bid was not alleged 
until after acceptance in good faith 
and Government invitation for bids 
was clear and unambiguous and there 
was nothing on face of bid to suggest 
error, and contracting officer had no 
means of knowing intended bid was 
other than as stated, there is no au- 
thority for payment of amount in 
addition to bid price, the circum- 
‘stance that contracting officer re- 
quired bidder to furnish supplies 
and advised it of its right to file claim 
for additional compensation not 
operating to give bidder right to any 
additional payment................. 
‘Where error in bid was not alleged 
until after acceptance in good faith 
and Government invitation for bids 
was clear and unambiguous and 
there was nothing on face of bid to 
suggest error, and difference between 
accepted bid and othe: bids was not 
so great it must be presumed con- 
tracting officer knew bid was not as 
intended, the error was not mutual 
and there is no authority for pay- 
ment in addition to bid price, ques- 
tion being, not whether an error was 
made in bid, but whether, never- 
theless, legal and valid contract was 
formed by acceptance.............. 
Where invitation provided for award 
to low bidder for entire lot but that 
unit prices should be shown, and 
bidder noted error in one item upon 
receipt of purchase order and alleged 
same after delivery of contract ma- 
terial, its claim for additional pay- 
ment may not be allowed—particu- 
larly where bidder has admitted 
“decided carelessness’’—there being 
no duty on contracting officer to 
compare bid as to involved item 
with item of other bids, the specifica- 
tions having been clear and unam- 
biguous and error not appearing on 
face of bid, and difference between 
accepted “‘lot” bid and other “‘lot”’ 
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bids not heing so great as to suggest 
that contracting officer knew of mis- 
take and took advantage thereof___. 
Where sole bid was accepted in good 
faith and purchase order issued 
before error alleged, no legal basis for 
payment of amount in addition to 
bid price because of bidder’s claim it 
had overlooked specification require- 
ments as to type or quality of mate- 
rial and that bid price was lower 
than cost to it of material, there hav- 
ing been no error apparent on face of 
bid and nothing of record to indicate 
contracting officer realized, before 
acceptance, that a mistake had been 
made; the specifications having been 
clear and unambiguous and any mis- 
take having resulted solely from 
bidder’s negligence. _.............. 


Relief requirements generally: 


General rule is that when there has 
been mistake in bid on which Gov- 
ernment contract is based, contractor 
must bear consequences thereof, and 
in order to authorize relief, it must 
appear mistake was mutual or that 
error was so apparent it must be 
presumed contracting officer knew 
of mistake at time of acceptance and 
sought to take advantage thereof. _. 

In order to authorize relief account 
mistake in accepted bid, it must 
appear mistake was mutual or that 
error so apparent it must be pre- 
sumed accepting officer knew of mis- 
take and sought to take advantage 


Rescission, reformation, or payment of 


bid price—where one of two bids sub- 
mitted under invitation requesting 
individual and lump-sum bids offered 
price on one item only which was 
higher than other bid on such item 
but lump-sum price was lower than 
other lump-sum bid, and bidder alleges 
error after award on lump-sum bid, in 
that it covered only items not covered 
by its individual bid, contractor may 
not be paid in addition to bid price but 
may be allowed contract rescission 
without expense to Govt. for return of 
material delivered _..................-. 


Verification of bid prior to allegation of 


mistake— where erroneous low bid cor- 
rected after verification with bidder 
who advised “otherwise our bid 
stands”, acceptance of corrected bid 
formed valid contract where difference 
between corrected bid and other bids 
insufficient to charge contracting 
officer with bad faith in acceptance— 
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and contractor, having defaulted, is 

liable for increased cost of supplies 

purchased elsewhere 

See, also, Sales, mistakes, bids. 

Modification—partial consideration failure— 
where contract provides for sale of garbage 
from Vets.’ Adm. Fac. on estimated basis 
without Govt. warranty as to quantity of 
garbage or number of persons to be main- 
tained at hospital, adjustment in price un- 
authorized, notwithstanding considerable 
reduction in garbage because of decrease in 
number of persons, contract provision for 
termination not forming legal basis for 
modification of contract terms in lieu of 


Negotiated—payment delays—personal 
service agreements for architectural serv- 
ices, made without advertising or compe- 
tition, require showing of utmost good 
faith in negotiation and administration, 
and where it appears payment for identical 
services have been repeatedly provided for 
under succeeding agreements with same 
party, whereas services were rendered but 
once, etc., no further payments may be ap- 
proved until good faith and validity of 
entire transaction established 

Offer and acceptance—non-approval of sub- 
ordinate officer award—where award made 
by subordinate War Department officer, 
on basis of bid stipulation foreign to ad- 
vertised specification requirements, was 
not approved by his superior officer and no 
contract appears to have been entered into 
as provided in sec. 3744, R. 8., requiring 
that War Department contracts “be 
reduced to writing, and signed by the con- 
tracting parties with their names at the end 


thereof’’, there is no liability for failure to . 


contract with protesting bidder involved, 

even if his bid had been acceptable 

Officers and employees. See Officers and 

Employees, contracting with the Government. 

Open-market purchases: 

Default. See Contracts, increased costs, 
dcfaulting contractor. 

Navy Department as part of naval serv- 
ice—act, Mar. 2, 1907, authorizing “pur- 
chase of supplies and the procurement of 
services for all branches of the naval 
service * * * in open market in the 
manner common among’ business men, 
without formal contract or bond,”’ under 
circumstances there specified, may not 
be applied to executive department of 
Navy—Navy Department proper—as 


Contractor’s irregularities—where con- 
tractor furnished business coupes with 
detachable trunk boxes—instead of pick- 
up trucks of one ton capacity as required 


by contract—which were used for short 
inspection period only, and contract 
canceled account gross irregularities, 
payment of rental for use of vehicles 
nile iis i cents hittiiinece 
Motor Carrier Act violations—payment 
authorized for transportation service 
between specified points in interstate 
commerce notwithstanding successful 
bidder’s certificate of authority to oper- 
ate, after award and filing with Int. Com. 
Com. is found inapplicable to transpor- 
tation between contract points 
Questionable agreements—where reason- 
able basis for suspecting irregularity, col- 
lusion, or fraud in making of, or perform- 
ance under, any agreement on behalf of 
U. 8., it is duty of administrative 
accounting and auditing officers to 
prevent payment of public moneys 


Restrictive specifications—bid on new 
automobiles conditioned upon accept- 
ance, also, of offer on used vehicles to be 
exchanged, not for consideration where 
grossly inadequate trade-in allowance 
offered is for purpose of circumventing 
statutory limitation on purchase price, 
“including value of any vehicle ex- 
changed’’, of new vehicles, and where 
such bid was accepted under specification 
with requirements as to wheel base, 
weight, etc., in contravention of deci- 
sions of this office, which excluded 
automobiles reasonably competitive in 
class within statutory price limit, pay- 
ment may not be made under contract 


Voluntary delivery services—where con- 
tract for purchase of trucks provided for 
inspection, acceptance and delivery 
f. o. b. contractor’s “‘assembly plants on 
Government Bill of Lading only’’, mere 
furnishing to contractor of Government 
bill of lading showing route and means of 
shipment does not authorize reimburse- 
ment to contractcr for expense in volun- 
tarily delivering trucks to steamship 


Claims of laborers and materialmen— 
completing surety of defaulting con- 
tractor not entitled to amounts other- 
wise due contractor unless claims of 
laborers and materialmen against con- 
tractor have been paid, in accordance 
with Heard Act, as amended, and this 
office not authorized to distribute 
funds due involvent contractor among 
its creditors or to pay any amount due 
insolvent contractor to its surety where 
Payment might impair claim ef un- 
paid laborer or materialman against 
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Protection from patent infringement 
liability—where, in lieu of bond re- 
quired by invitation for bids in pro- 
tection of U. 8. against loss if contrac- 
tor defaults under patent provisions 
of bid, provision is inserted for with- 
holding of percentage of price until in 
judgment of Sec’y of Commerce, Gov- 
ernment is satisfied U. 8. is not liable 
on account of use of any invention as 
described, return of part of contract 
price withheld is not authorized until 
condition precedent thereto is met.-.. 

Performance—substantial—liquidated dam- 
ages. See Contracts, damages, liquidated, 
substantial performance. 

Personal services. See Personal Services. 

Priee: 

Adjustment: 

Processing taxes—where contract prices 
included Federal taxes theretofore im- 
Posed and contracts obviously in- 
tended to protect contractor and Gov- 
ernment in case of subsequent increase 
or decrease in taxes, and contractor 
failed to pay processing taxes on sup- 
plies involved although Government 
paid full contract prices, contractor 
properly chargeable with processing 
taxes included in bid prices, notwith- 
standing tax elimination or change by 
court decision instead of Congress, and 
irrespective whether deliveries and 
Payment were made before tax elim- 


Sugar taxes—where contract to furnish 
sugar for a price including ‘‘any Fed- 
eral tax heretofore imposed’’, pro- 
vided that in case of subsequent im- 
Position of tax and payment thereof 
by contractor to the Government, the 
contract price would be increased ac- 
cordingly, contractor, which is not a 
refiner of sugar and has not paid to the 
Government the tax subsequently 
imposed by act, Sept. 1, 1937, may not 
be paid amount in addition to contract 
price on basis that tax was passed on to 
it by refiner by way of increased price- 

Reduction—partial consideration failure— 
where contract provides for sale of gar- 
bage from Vets.’ Adm. Fac. on estimated 
basis without Govt. warranty as to 
quantity of garbage or number of per- 
sons to be maintained at hospital, ad- 
justment in price unauthorized, not- 
withstanding considerable reduction in 
garbage because of decrease in number of 

Persons, contract provision for termina- 

tion not forming legal basis for modifica- 

tion in lieu of termination 
Prison made goods. See Penitentiaries and 

Prisons. 

Quantities. See Contracts, amounts. 
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Reformation—mistake in bid—G. A. O. 
without authority to approve reformation 
of legal and valid contract or to approve 
any amount in addition to contract price 
where mistake in bid was not alleged until 
after bid was accepted in good faith, speci- 
fications were plain as to requirements, and 
there was nothing in bid to suggest error, 
alleged error, if it actually occurred, being 
result of carelessness or inattention in 
preparation of bid 

Releases—Government officer’s authority— 
where contract for electric service provided 
for payment by Govt. of cost of trans- 
mission lines, and that contractor would 
reimburse Govt. by refunding portion of 
each bill for electricity until cost refunded 
but that no refunds would be made after 
ten years, and project was abandone! 
within ten-year period, contractor not re- 
quired to make further refunds unless 
service resumed within said period, but no 
Govt. officer may release right to refunds 
in absence of adequate consideration ---- 

Rent. See Leases; Rent. 

Rental-purchase—equipment failure—con- 
tractor’s liability—where contractor’s offer 
to rent boat, with option to purchase and 
apply rental payments to price, which was 
at lower rate than if ownership remained 
in contractor, was accepted, and boat broke 
down in use, requiring new motor, contrac- 
tor is liable to furnish boat, or one equally 
suitable, for rental period at rate stipu- 
lated notwithstanding alleged mistake in 
bid, but, as boat’s condition at end of 
rental period was not guaranteed, if Gov 
ernment exercises option to purchase at 
that time, it must take boat ‘‘as is.’’...... 

Rescission—mistake in bid—where one of 
two bids submitted under invitation re- 
questing individual and lump-sum bids 
offered price on one item only which was 
higher than other bid on such item but 
lump-sum price was lower than other 
lump-sum bid, and bidder alleges error 
after award on lump-sum bid, in that it 
covered only items not covered by its indi- 
vidual bid, contractor may not be paid in 
addition to bid price but may be allowed 
contract recission without expense to Govt. 
for return of material delivered 

Samples: 

Effect on contract awards—where specifi- 
cations set forth Government’s needs, 
and bidder submits with his bid a re- 
quested sampie, it must be considered as 
qualifying the bid if it does not meet 
specifications and the bid is therefore 
for rejection, but where sample is not 
submitted until after bids are opened, it 
cannot be considered as qualifying bid 
so as to afford grounds for rejection, or 
as modifying bidder’s obligation upon 
bid acceptance, and it is usually in Gov- 
ernment’s interest to waive as infor- 
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mality failure to submit sample, and by 
acceptance of bid, to bind bidder to speci- 
fications. 16 Comp. Gen. 65, ampli- 


Failure to furnish—while, in exceptional 


cases where established as in Govern- 
ment’s interest to weive bidder’s failure 
to submit a sample, this office would not 
object to acceptance of a higher bid be- 
cause low bidder failed to submit re- 
quired sample before bids were opened, 
basic rule is contracting officer must 
accept lowest responsible bid or reject all 
and readvertise, and substitution of 
samples for specifications is ordinarily 
not permitted. 16 Comp. Gen. 65, 


Signatures. See Signatures. 
Specifications: 
Automobiles: 


Indefinite requirements—contractor’s 
liability—fact that automobiles were 
unsatisfactory as to required hill 
climbing speed, etc., not sufficient to 
support charge against contractor in 
absence of requirement in specifications 
of definite standard of performance 
and of positive representations by con- 
tractor that vehicles would travel at 
particular speed without resorting to 
lower gears. A-91590, Jan. 10, 1938, 


Service requirements—where exception- 
ally severe service conditions nor- 
mally to be encountered in use of 
Government automobiles are made 
plain in specifications, rejection of low 
bids offering vehicles equipped with 
motors proven inadequate would be 
justified, rendering unnecessary inclu- 
sion in specifications of minimum 
horsepower requirement, but speci- 
fications should not be drawn to ex- 
clude lower powered vehicles adequate 
for Government purposes............-. 
‘Weight and wheelbase stipulations— 
automobile specifications so drawn 
with regard to weight and wheelbase 
requirements as not only to exclude 
cars in light weight class but discour- 
age bidding on cars of middle weight 
class, and resulting in receipt of only 
3 bids in response to invitations sent 
to 14 dealers and notices placed in 
public places, are restrictive of com- 
Petition, and unauthorized, where 
service need such that car of less 
weight and wheelbase than specified, 
oflered by one bidder, was administra- 
tively determined acceptable except 


Bidder’s qualifications—special require- 


ments—inclusion in specifications for 
credit reports of provision “In order to 
submit an. eligible bid, a credit agency 
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must have maintained for an unbroken 
Period, from July 1, 1927, to the date of 
the bid, at least one office in each state 
covered by the bid, * * 
tive of competition contemplated by 
sec. 3700, R. S., and payment in excess 
of low bid unauthorized under contracts 
awarded to other than low bidder on 
basis of this requirement__.............. 

Coal—damage provisions—where coal con- 
tract provided—in lieu of Standard Gov- 
ernment Purchase Conditions and con- 
trary to authorized practice—for deduc- 
tion of thirty per cent of price should 
Government analyses show deliveries 
failed in any respect to meet contract 
requirements, provision is invalid and 
unenforceable, being in effect a penalty, 
and in absence of showing of actual dam- 
ages, there is no basis for withholding 
any part of contract price by reason of 
slight excess of sulphur content......... 

Indefinite—contractor’s performance lia- 
bility—where material is available in 
only two sizes, and bids apparently were 
not affected by size, successful bidder 
may not be excused from performance 
because specifications failed to state par- 
ticular size, if price is same for both sizes_ 

Labor, etc., stipulations: 
Act, July 7, 1930, requiring collection by 


*” is restric- 


Labor Dept. of specified employment 
data does not authorize inclusion in 
Govt. construction contracts of require- 
ment for contractors’ monthly re- 
ports of pay roll statistics, etc., as such 
requirement might restrict competi- 
tion and increase bid prices, and would 
result in shifting expense thereof from 
Labor Dept. appropriation for such 
collection to appropriations under 
other departments...................- 


As inclusion in advertised specifications 


of wage, etc., provisions necessarily 
tends to result in submission of higher 
bids, or to restrict competition, their 
inclusion is not authorized unless 
there exists special] statutory authori- 
I BIE erin enianinednennniinnees 


Award in excess of anticipated amount: 


Where, because of anticipated award 
in amount less than $10,000, adver- 
tised specifications contained pro- 
vision that labor, etc., stipulations 
of Walsh-Healey Act were not for 
application, award in excess of that 
amount, without inclusion in con- 
tract of said provisions, even if other- 
wise correct, is unauthorized_....... 


Deletion, by bidder, from advertised 


construction contract specifications, 
of provisions of Proc. Div. Circ. 45, 
July 19, 1934, relative to reporting 
pay-roll statistics, cost of materials, 
ete., may not be made basis of rejec- 
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tion of otherwise acceptable low bid, 
but no objection to procedure under 
which contractors are requested—but 
not required—to furnish desired re- 
ports. 17 Comp. Gen. 585, amplified, 
and 15 id. 201, distinguished 

National Labor Relations Act compli- 
ance—no authority for rejecting bids 
merely because of bidders’ noncom- 
pliance with National Labor Relations 
Act, or for inclusion in advertised spec- 
ifications or contracts of requirement 
of compliance with right reserved to 
reject all bids or cancel contracts upon 
failure of compliance 


Provisions of Proc. Div. Cire. Letter 45, 
July 19, 1934, relative to reporting of 
wages paid, etc., and articles 17 and 


definite specifications, and awards on 
basis of advertised specifications and 
not to bidder failing to meet specifica- 
tions merely because bid is low and it 
is administratively thought article 
offered would suffice 


Sec. 3709, R. S., requires that purchases 


be made on specifications which set 
forth clearly and accurately minimum 
Government needs and admitting all 
bidders to competition upon equal 
footing, and merely inviting bidders 
to display wares, leaving administra- 
tive officers free to “shop around” 
among offerings and select that con- 
sidered preferable without regard to 
comparative prices or actual Govern- 
ment needs is not authorized 


Preparation, etc.—jurisdiction—drafting of 
specifications and determination fac- 
tually whether articles offered meet 
them are province of Government ad- 
ministrative officers, the province of 
General Accounting Office being to see 
that contracts are legally made, includ- 
ing observance of law respecting com- 
petitive bidding, and, when necessary 
to that end, to determine as a matter of 
law the meaning and effect of terms and 
specifications used 

Tax provisions: 


19 of standard form of construction 
contract relative to employees’ wages, 
etc., not being applicable to contract 
for dry-docking, cleaning, painting 
and repairing a lighthouse tender, 
payable from regularly appropriated 
funds, low bid may not be rejected 
merely because low bidder refuses to 
comply with these employee require- 
ments of specifications. 
Milk licenses and agreements: 
In view of constant development and ex- 


tension of marketing agreements, etc., 
approved by Sec’y of Agr. under Agr. 
Adj. Act, as amended, all specifica- 
tions for supplies as to which there are 
in effect any such marketing agree- 
ments, etc., should contain approved 
compliance stipulations, but, if on day 
of opening of bids, there is no such 
agreement, license or order applicable 
to supplies involved, bidder’s deletion 
of compliance stipulation would not 
require disregarding bid in making 
award. 16 Comp. Gen. 824, ampli- 


Order 4, issued by Sec’y of Agriculture 
to regulate handling of milk in Boston 
area, may be accepted as part of public 
law while there is in effect decision of 
Nov. 19, 1937, in U. 8. Dist. Ct. for 
Mass., granting preliminary injunc- 
tions restraining milk distributors 
from violating said order, and, in 
absence of decisions to contrary by 
superior courts, where invitations for 
bids advise bidders compliance with 
said order will be made condition of 
bidding, low bids not in compliance 
therewith may be rejected 

Necessity for definite requirements: 

Public welfare, as well as protection of 
public agencies and officers against 
temptation and opportunity for fraud, 
unfairness and favoritism, requires 
purchase of supplies, etc., on basis of 


81276™—38——77 


Decisions reported in 15 Comp. Gen. 588; 
16 id. 832; 17 id. 580; id. 615, and manu- 
script decision A-28105, A-51607, Mar. 
5, 1937, relative to Govt. purchases 
involving Federal excise, State, and 
local taxes, not in conflict and taken 
together establish rules outlined in 
present decision 

No authority for inclusion in specifica- 
tions of requirement that bidders list 
items subject to Federal, State, or local 
taxes and show amount of tax thereon 
as condition precedent to considera- 
tion of their bid, or that they consent 
to deduction of Federal taxes from 
amount of bid price if prices are inclu- 
sive of tax, and low bid may not be 
rejected solely because of inclusion of 
applicable taxes. Substitute provi- 


Statement in excise tax form that all 
commodities are exempt from State or 
local tax when sold for use of U. 8. is of 
doubtful correctness and tends to 
create impression contractors are re- 
quired to sell to Govt. free of State and 
local taxes, and there is no authority 
for basis of evaluation of bids stating 
that “Included Federal excise tax will 
be deducted from bid price if the exact 
amount of tax is known or stated by 
bidder. This will apply to the State 
and local tax also, unless stipulated 
here by the bidder”’ 
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CONTRACTS—Continued. 











Specifications—C ontinued. 
Tax provisions—C ontinued. 

Statement ‘‘that State or local sales taxes 
are not included in the amount billed 
and that tax exemption certificates 
therefor have been received,” pre- 
scribed by A-51607, A-49009, Apr. 2, 
1938, for incorporation in vendor’s cer- 
tificate on reprints of Standard Form 
1034, Revised, was intended for use by 
vendor only when applicable and was 
not intended as modifying either 17 
Comp. Gen. 615, holding there is no 
legal authority to require bidder to 
sell to Government at prices exclusive 
of applicable taxes, whether Federal, 
State, or local, or substitute tax pro- 
vision suggested by that decision, but 
alternate tax provision now adminis- 
tratively suggested is not objection- 


Subject matter: 
Coal: 
Bituminous Coal Act compliance: 
Bituminous Coal Act, 1937, having 
specifically provided means for 
coping with violations thereof and 
for termination and cancelation of 
Govt. coal contracts, G. A. O. will 
not question compliance with act 
by contractors, and where Govt. 
purchases coal from contractor not a 
producer, it is contractor’s responsi- 
bility to ascertain whether producer 
is in compliance with act.........--. 


Coal contracts providing for increasing 
prices to minimum price established 
by Bituminous Coal Commission, 
having necessarily contemplated 
legal establishment of minimum 
prices under Bituminous Coal Act, 
1937, payments thereunder of differ- 
ence between contract prices and 
minimum price in Commission’s 
orders, not authorized until judi- 
cially determined U. 8. is legally 
liable for such differences........... 


No duty on Government purchasing 
agencies to ascertain whether bid 
prices on coal are below those fixed 
under Bituminous Coal Act, 1937, 
or authority in any Government 
contracting officer to reject bid 
merely because price or discount 
offered may contravene some code 
or regulation under said act, and 
where discount offered was disre- 
garded in making award, payment 
should not be made without deduc- 
tion of discount if made within 


Empty containers—demurrage computa- 
tion—vouchers covering demurrage on 
cylinders retained beyond contract free 
period may be submitted on basis of 

number of cylinders without regard to 
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CONTRACTS—Continued. 
Subject matter—Continued. 


particular cylinder, where contracts pro- 
vide for demurrage payments upon quan- 
tity basis, but there should be submitted 
explanation of method of calculation, 
citation to disbursing officer’s voucher 
covering preceding demurrage payment, 
and other identifying data for proper 
audit. 15 Comp. Gen. 134, amplified... 
Personal services. See Personal services. 


Supplemental: 


Rent agreements: 

Retroactive effect: 
Where lessor furnished heat during 
regular office hours as part of rental 
consideration, no authority for pay- 
ment of additiona) rental] for heat 
furnished between 6 p. m. and 12 
midnight under supplemental lease 
agreement purporting to be retro- 
active in effect_.........-..--....-- 
Where lessor furnished heat for night 
shift under contract not limiting 
hours of work per day and specifi- 
cally providing for furnishing heat, 
without current contract or under- 
taking on part of Govt. to pay addi- 
tional amount, payment of addi- 
tional rental under supplementary 
agreement, retroactively eflective, 
and apparently based on what was 
administratively considered equita- 
ble adjustment, unauthorized. 17 
Comp. Gen. 59, amplified 


Termination: 


Damages—defaulting contractor—where 
contract provided for liquidated dam- 
ages for delays in progressive deliveries 
and reserved right to terminate contract, 
to make similar purchases in open mar- 
ket or otherwise and charge contractor 
excess cost, “together with liquidated 
damages accruing until such time as the 
Government may reasonably procure 
siniilar material or supplies elsewhere,” 
the accrual of liquidated damages did 
not cease upon contract termination, or 
upon execution, on same day, of contract 
for similar materials, providing for 
shorter period for complete delivery, and 
damages charged up to time second 
contractor was required by his contract 
to make delivery, may not be remitted_- 

Erroneous awards: 

Where, notwithstanding urgent need re- 
ported as justification for acceptance 
of known erroneous bid, delivery has 
not yet been made, it is evident that 
award was unauthorized and should be 
canceled, and in view of lapse of time 
since opening of bids, supplies, if 
needed, should be obtained by re- 
advertisement and not by further 
award under prior bids___............ 

Where resulting solely from contracting 

officer's error in evaluating bids, should 

not be cancelled if objected to by suc- 
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CONTRACTS—Continued. 
Wage stipulations—C ontinued. 


Erroneous awards—C ontinued. 
cessful bidder, particularly where low 
bid contingent on freight rate available 
for limited time only and low bidder’s 
guarantee against increase of rate was 
received by negotiation after award. 
Labor, etc., stipulations—National Labor 
Relations Act noncompliance—no au- 
thority for rejecting bids merely because 
of bidders’ noncompliance with National 
Labor Relations Act, or for inclusion in 
advertised specifications or contracts of 
requirement of compliance with right 
reserved to reject all bids or cancel con- 
tracts upon failure of compliance 
Requirements in excess of estimated 
quantity—where contract for sand as 
required specified estimated quantity 
“more or less,’’ and contractor has de- 
livered more than fifty per cent in excess 
of estimated quantity and requested 
contract be terminated because of 
administratively verified increase in 
price of sand, and needs of Government 
will approximate five times estimated 
requirements specified—majority being 
for projects not contemplated when 
contract was entered into—contract may 
be considered completed and new 
contract entered into for additional 
requirements 


Tests: 


Government liability for destruction of 
rejected property—where seeds, proper- 
ly stored while awuiting results of 
laboratory test, were subsequently 
rejected as not meeting germination 
requirements of specifications, Govern- 
ment, having exercised reasonable care 
in protection of seeds, is not liable for 
their destruction by fire of unknown 


Subsequent inferior deliveries—adminis- 
strative test of sample for determining 
general make-up of articles to be pur- 
chased does not preclude subsequent 
rejection of material furnished, purchase 
against contractor’s account, and charge 
for increased cost of such purchase, 
where Bureau of Standards test shows 
deliveries inferior in numerous respects, 
specifications not having required 
sample, and contractor’s deliveries 
under other contracts having been 
deficient, but question whether reported 
flagrant violations of specifications 
justify debarment of contractor is for 
administrative office, and not G. A. O. 


Wage stipulations: 

Increased costs. See Contracts, increased 
costs, wages. 

Minimum rates—legality of adjustment 
provisions —contract stipulation pro- 
viding for periodic adjustment of mini- 
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mum rates of wages would be in contra- 
vention of act, Aug. 30, 1935, plain pro- 
visions of which require inclusion in 
Government contracts in excess of $2,000 
for construction, etc., of public buildings 
and public works, a stipulation that 
contractor shall pay “‘wage rates not less 
than those stated in the advertised 
specifications’’ 
Violations: 

Contract price adjustment; 

Contract requirements of compliance 
with wage provisions of applicable 
codes of fair competition, and that 
rates of wages for all laborers, etc., 
Shall ‘“‘be not less” than those paid 
in locality involved, are not in con- 
flict and require payment of code 
rates, or prevailing local rates, 
whichever are higher 

Deduction authorized from contract 
price of amount saved by contractor 
through failure to comply with 
applicable approved codes of fair 
competition 

See, also, Contracts, labor, etc,, stipulations. 


Walsh-Healey Act. See Contracts, labor, etc., 


stipulations, 


War Department—filing requirements—act, 


May 29, 1928, as amended, providing that 
War Dept. contracts involving more 
than $500, not for performance within 
sixty days, shall be in, writing, does not 
exempt such contracts from sec. 3744, R. 8. 
requiring Department contracts to be dled 


CONVENTIONS, ASSOCIATIONS, CON- 


FERENCES AND CONGRESSES: 


Traveling expenses See Traveling Expenses 
CORPORATIONS: 
Dissolution—powers of attorney—irrevo- 


cable power of attorney, coupled with an 
interest and executed by defunct State 
corporation, may not be made basis for 
payment of claim against United States 
under act, June 30, 1936, amending War 
Minerals Relief Act, power of attorney 
being void under both State and Federal 


COUNTIES: 
See States, subdivisions. 


COURTS: 
Judgmen‘s—set-off 


procedure—contested 
debts—where defaulting contractor refuses 
to consent to deduction of amount found 
due the Government because of his default 
from amount otherwise due him on a judg- 
ment of the Court of Claims in another 
matter, the General Accounting Office, 
in making settlement on the judgment, 
will withhold amount of contractor’s debt 
plus estimated charges and costs of prose- 
cuting such debt to final judgment as pro- 
vided for in 31 U. 8. Code 227 
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COURTS—Continued. 

Registry funds—disposition of proceeds of 
“outlawed” checks—checks drawn by 
clerk of U. 8. court on funds paid into court 
registry and deposited with U. 8. Treas- 
urer are checks drawn on said Treasurer 
within requirement in act, June 26, 1934, 
that amounts of checks drawn on Treas- 
erer, outstanding and unpaid more than 
one full fiscal year following fiscal year in 
which drawn, shall be transferred to “‘Out- 
standing Liabilities’ 

Suits. See Suits. 

CREDIT CARDS: 

See Cards, credit. 

CUSTOMS SERVICE: 

Duties—refunds—entries damaged in cus- 
tody of consignee—where seed as imported 
met Federal Seed Act requirements and 
was in consignee’s custody under re-deliv- 
ery bond when rendered worthless by flood, 
no authority under sec. 563, Tariff Act, 
1930, for Secy. of Treasury to refund duties 
under certain circumstances of damage, 
etc., or otherwise to refund duty paid, nor 
does claim contain such elements of legal 
liability or equity as to warrant reporting 
to Congress under act, April 10, 1928 

Informers’ rewards—statutory amendment 
after property forfeiture—where giving of 
information leading to forfeiture under 
customs laws; the forfeiture; and delivery 
of liquors involved -to Secy. of Treasury, 
arose prior to amendment of sec. 619, 
Tariff Act, 1930, by aet, Aug. 5, 1935, but 
disposition of merchandise was not made 
until after amendment, informer’s award 
is for determination under prior act and 
may be based on full value of liquors for- 
feited, notwithstanding same were not sold 
but held for official use and portion subse- 
quently destroyed 

Liquidated damages—failure to furnish con- 
sular invoices—refunds—where imports 
were permitted without consular invoices 
pursuant to customs regulations that such 
invoices would not be required for mer- 
chandise not exceeding $100 in value, and 
no bond was required for production of 
invoices within six months’ period pro- 
vided by Tariff Act, 1930, collection of 
liquidated damages for failure to furnish 
invoices upon appraisal at value in excess 
of $100 more than six months later, unau- 
thorized, and refund is authorized from 
special deposit account 

Property losses—Government liability for 
wrongful acts of employees—where mater- 
ial, seized by Customs authorities for viola- 
tion of tariff laws was not sent to public 
stores as required by Regulations but was 
allowed to remain on dock at request and 
for apparent benefit of claimant, and por- 
tion was mysteriously lost, claim for its 
value is one for damages, growing out of 
wrongful act of employees, which may not 
be allowed by G. A. O., there being no 
appropriation for payment of such claims, 
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nor reported to Congress under act, Apr. 
10, 1928, as containing “such elements of 
legal liability or equity” as to be deserving 
of its consideration 


DAMAGES: 


See Contracts, damages; Property, private; 
Property, public. 


DECEDENTS, ESTATES OF: 


Assets: 
Retirement deductions: 

Beneficiary as trustee—payment of civil 
service retirement fund to credit of 
deceased employee should be made to 
designated beneficiary, notwithstand- 
ing designation as trustee for dece- 
dent’s minor daughter, and claim filed 
therefor by decedent’s widow as legally 
appointed and qualified guardian 

Beneficiaries, conflicting—where retired 
civilian employee, in disposing of sums 
remaining to credit in retirement fund 
at death, designates wife as beneficiary, 
without specifying amount she was to 
receive, and three other persons as 
beneficiaries, each to receive one-third 
of total amount due, evident intention 
of decedent must govern, and payment 
of entire amount remaining at death 
may be made to surviving widow 

Social security payments: 

Evidence of age—Soc. Sec. Board being 
charged by law with responsibility of 
determining eligibility for payments 
under sec. 203 (a), Soc. Sec. Act, no 
objection to proposed procedure where- 
by ultimate fact of wage earner’s death 
before age 65 would be found by Board 
from substantiating evidence at hand 
without further inquiry as to exact 
date of birth or death 

Guardian and ward—amounts due mi- 
nor under secs. 203 and 204, Soc. Sec. 
Act, may be paid directly to him, 
where no guardian appointed, upon 
determination by Soc. Sec. Board he 
possesses sufficient responsibility, or 
to adult with whom he resides, who 
acts as guardian in fact or stands in 
loco parentis, but limiting payments to 
$50 instead of $500 advisable - __....._. 

Escheat—social security payments—amount 
due estate under sec. : 03 (a), Soc. Sec. Act, 
if sole asset of estate, may be paid adminis- 
trator only upon showing of heirs, creditors, 
etc., and that result would not be escheat 
to State, but where not sole asset, payment 
may be made to administrator notwith- 
standing escheat may result 


DELEGATION OF AUTHORITY: 


Administrative officers: 

* Administrative duties generally—statu- 
tory authority to prescribe rules and 
regulations for performance of duty other- 
wise vested in head of department is 
generally construed as authorizing head 
to delegate performance of such duty to 
subordinate officer 
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DELEGATION OF AUTHORITY—Contd. 
Administrative officers—Continued. 
Loans to Indians—regulations prescribed 


by Secretary of Interior under act, June 
26, 1936, authorizing him to’ make loans 
to individual Indians, ete., and to pre- 
scribe rules and regulations to carry out 
provisions of act, may be amended to 
permit approval of loans to individual 
Indians by delegated field officers. 
Transfers—Chairman of National Bitu- 
minous Coal Commission is head ofestab- 
lishment within sec. 2, act, May 14, 1937, 
providing for travel expenses of civilian 
employees upontransfer of official station 
when authorized by head of department 
or establishment concerned, and discre- 
tion vested may not be delegated to or 
exercised by subordinate officer, but 
signing travel orders which merely pro- 
mulgate action previously taken by 
Commission or Chairman, may be by 
subordinate officer provided order sup- 
ported by evidence that action was 


Authority—Continued. 
of collecting indebtedness to U. S., 
may not be accepted as ground for re- 
consideration by G. A. O. of decision 
and settlement of former Comptroller 
General, issued upon facts found in 
War Dept. under circumstances mak- 
ing them final and conclusive upon all 


Services between: 


Appropriations, transfer of. See Appro- 
priations, transfers, between departments 
and establishments. 

Loan of equipment—appropriation availa- 
bility for repairs—cost of repairs to 
electric cutting and coagulating ma- 
chine loaned by Howard University 
School of Medicine to Freedmen’s Hos- 
pital, if necessary for continued use, is 
chargeable to hospital appropriation for 
work in connection with which equip- 
ment is used, but if machine was pur- 
chased from Federal funds appropriated 


DEMOTION: 
See Compensation, reduction. 
DEPARTMENTS AND 
MENTS: 
Heads: 
Authority: 
Classification of position of Presidential 


for general expenses of University, there 
was involved expenditure of funds con- 
trary to objects for which appropriated 
and such unauthorized use of funds 
should be avoided in future 
PISBURSING OFFICERS AND AGENTS: 
Accounts: 


ESTABLISH- 


appointee—where recommendation for 
appointment, nomination by Presi- 
dent, or commission issued pursuant 
thereto as an expert under Social Se- 
curity Board, with salary rate of $5,000 
or more per annum pursuant to pro- 
viso to act of June 28, 1937, specifies a 
particular grade or any salary rate 
therein, there is no authority for 
Board, with approval of Civil Service 
Commission, to allocate position in 
higher grade or for payment of any 
salary in excess of maximum salary 
rate of grade to which Presidential 
appointment is made 

Closing of offices—field offices in U.S., its 
possessions, or foreign countries, may 
be closed on local holidays when 
Federal work may not be properly per- 
formed, and such days would be ‘‘non- 
work days established by administra- 
tive order’ within uniform annual 
leave regulations and not chargeable 
as annual leave, notwithstanding no 
administrative discretion to excuse 
field employees from duty without 
charging annual leave solely on ground 
that days of absence are local holidays. 

Delegation of. See Delegation of Author- 
ity. 

Review of predecessor’s action—dismis- 
sal without cause and without preju- 
dice of proceeding in equity brought on 
behalf of U. 8. for receiver in process 


Adjustments—revised procedure—Gen. 
Reg. 78, Aug. 17, 1937 

Credits—checks in Outstanding Liabili- 
ties—where check issued to deceased 
payee was covered into “Outstanding 
Liabilities’ and another check, alike jn 
purpose and amount, has been paid, 
amount in “Outstanding Liabilities’’ 
will be restored to appropriation and 
credit allowed disbursing officer. 8 
Comp. Gen. 477, distinguished 

Embezzlement extending into two ac- 
counts—application of unpaid salary, 
retirement deductions, and bond pen- 


Liability: 


Compensation withholding—prohibition 
in sec. 1766, R. S., against payment of 
compensation to any person in arrears to 
U. S. until he has accounted for and paid 
into Treasury all sums for which liable, 
applicable alike to unpaid compensation 
and retirement deductions. 

Payments, erroneous: 

Compensation assignments—Geological 
Survey field employees having been 
authorized by act, June 30, 1906, to 
make assignments of pay and there 
being no particular form therefor, dis- 
bursing officer who pays assignor con- 
trary to assignment slips accompany- 
ing vouchers is liable for overpayment, 
notwithstanding nonexistence of as- 
signment on face of voucher, method 





1196 


DISBURSING OFFICERS AND 


AGENTS—Continued. 

Liability—Continued. 

Payments, erroneous—Continued. 
used in notifying of assignment being 
that theretofore accepted and acted 
upon by disbursing officer as notice of 


Where after loan to veteran on duplicate 
adjusted service certificate, another 
check making loan on original certifi- 
cate under Emergency Adjusted 
Compensation Act, 1931, was admit- 
tedly issued on other than applica- 
tion of veteran or “his promissory 
note” as required by sec. 502 of 
World War Adjusted Compensation 
Act, as amended, and there is doubt 
whether recovery may be had from 
indorsers, voucher involved must be 
disallowed in disbursing officer’s 
accounts and recovery had from him 
or his surety for amount of illegal pay- 
mi 

Retirement deduction withholding: 

Former Govt. officer may not be paid 
amount to credit in retirement fund 
until disbursing accounts finally set- 
tled and indebtedness determined, 
notwithstanding surety bond 

Prohibition in sec. 1766, R. 8., against 
payment of compensation to any per- 
son in arrears to U. 8. until he has 
accounted for and paid into Treasury 
all sums for which liable, applicable 
alike to unpaid compensation and 
retirement deductions 

Unliquidated leave advances—disbursing 
officer not liable for indebtedness of em- 
ployee due to advances of sick or annual 
leave unliquidated prior to separation 

from service. See 16 Comp. Gen. 755... 


DISCHARGES AND DISMISSALS: 


Effective date—approval by superior offi- 
«cer—where law provides for appointment 
of employees by one officer with approval 
of another, approval relates back to date 
of action by appointing officer and makes 
appointment effective therefrom, provided 
other necessary conditions fulfilled on said 
date, and since authority to remove is inci- 
dent to authority to appoint, same rule 
applicable in case of removal 
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DISTRICT OF COLUMBIA—Continued. 


purposes, plus percentage for overhead and 
profit, as additional work is of consider- 
able magnitude and separable from original 
contract work, and advertising by general 
contractor not compliance with statutory 


Classification: 

Board of Education of Dist. of Col. 
authorized, upon recommendation of 
Supt. of Schools, to reclassify positions 
of “directors of special subjects” and 
place in class of “heads of depart- 
ments on basis of changed duties 

Sec. 6, Dist. of Col. Classification Act, 
June 4, 1924, making original assign- 
ments of personnel to several classes, 
does not preclude subsequent adjust- 
ments based on changes in duties 

Oaths—applicability of Federal personnel 
legislation—act, Aug. 14, 1937, dis- 
pensing, under certain conditions, with 
oath of office upon change in status of 
officer or employee of executive depart- 
ments and independent establishments 
of U. 8. who has once subscribed to oath 
required by sec. 1757, R. 8., not appli- 
cable to employees of Dist. of Col. 

Per diem—holiday compensation—Dist. 
of Col. per diem employees subject to 
40-hour week law while entitled, regard- 
less of performance of service, to com- 
pensation for legal holidays occurring 
within regular 40-hour week tour of 
duty, under act, June 5, 1920, are not 
entitled to compensation for legal holi- 
days occurring outside their regular tour 
of duty, on which they perform no 
service, but if service is required on 
non-work day in addition to regular 
40-hour tour of duty, overtime compen- 
sation should be computed on basis of 
“not less than time and one half” with- 
out ‘regard to whether such non-work 
day is legal holiday. Statutes and deci- 
sions relating to Federal per diem per- 
sonnel distinguished 

Promotions—limitations—sec. 7, Dist. of 
Col. Appro. Act, 1938, providing that 
appropriations therein shall not be used 
for payment of increase in salary by rea- 
son of reallocation to higher grade, but 
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excepting, by proviso, “positions where 
the salary is less than $2,600 per annum,” 
does not prohibit payment of increase by 
reason of reallocation if salary rate prior 


DISCOUNTS: 
See Contracts, discounts. 

DISTRICT OF COLUMBIA: 
Contracts—additional work—extra work 


order or new award on bids obtained by 
contractor--no authority for Dist. of Col. 
Commissioners to execute extra order to 
general construction contractor for interior 
painting in view of express contract provi- 
sion that such painting “shall not be in- 
cluded under this con ,”’ nor may 
excepted painting be done by agreement 
with general contractor on basis of limited 
solicitation of bids obtained by it for own 


to reallocation is “less than $2,600 per 
annum” regardless of rate payable after 


Interest computation—interest on loans 
by Fed. Emer. Adm. of Pub. Works, 
to Dist. of Col. under act, June 25, 1934, 
begins to accrue three years from date of 
loan and use of “the actual-number-of- 
days basis” for computing interest there- 
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DISTRICT OF COLUMBIA—Continued. Page , DONATIONS—Continued. 
Federal loans—Continued. 


Private funds—Continued. 


after follows Treasury methods, and is 


Repayments—act, June 25, 1934, provid- 
ing repayments by Dist. of Col. on loans 
from Fed. Emerg. Adm. of Pub. Wks. 
shall be made on 30th day of June each 
year in not less than stated amount and 
that Dist. Comrs. may anticipate pay- 
ments, contemplates minimum annual 
payment not later than June 30 each 
year, of stated amount, and provisions 
of Dist, of Col. Appro. Act for fiscal year 
1938 do not affect question of, or preclude, 
repayment at any time during fiscal year 
1938 to effect interest savings 

Leases—prior appropriation necessity—act 

Mar. 3, 1877, prohibiting contract for rent 

of buildings in Dist. of Col. for govern- 

mental purposes until appropriation 
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unobligated portion of authorization in 
Interior Dept. appropriation act, June 
30, 1932, amending origina) authorization 
act, Mar. 4, 1929, and no objection exists 
to purchase at one-half of appraised value 
rather than by payment of remaining 
one-half of purchase price with donated 


National Park Trust Fund—availability 
for printing—trust fund gifts, etc., ac- 
cepted by National Park Trust Fund 
Board under sec. 2, act, June 10, 1935, 
may not be used for printing, for sale to 
general public, of pamphlets descriptive 
of National Park Service historical areas 
unless contributions were made for that 
purpose and there is not involved a vio- 
lation of said act regarding nonengaging 
of Board in any business 


made, applicable to Dist. of Col. Govt. as 
well as Federal Govt 424 
Social Security Act allotments—availability 


DRAFTS: 
Payment procedure—current and lapsed 
appropriations—duplicate drafts drawn 


for rent of quarters—as no provision for 
rent in Dist. of Col. is made in appropria- 
tion for grants to States for public health 
work, funds allotted to Dist. under secs. 
601 and 602, Social Security Act, may not 


under current as distinguished from lapsed 
appropriations, may be honored same as 
original drafts if interests of U. 8. safe- 
guarded, but claims of payees or other 
owners of drafts, original or duplicate, 


drawn under lapsed appropriations are 
for settlament by G. A. O 
EASEMENTS: 
See Real Estate. 
EIGHT-HOUR LAW: 
See Contracts. 
ELECTRIC HOME AND FARM AU- 
THORITY, INC.: 
Attorneys—hire of—secs. 306, 314, and 315, 


be used for rent of quarters therein 
Teachers: 

Retirement and unemployment compen- 
sation law applicability to annual sub- 
stitutes—annual substitute teachers ap- 
pointed under sec. 15, act, June 4, 1924, 
for District of Columbia public school 
service, are not entitled to retirement 
privileges of Teachers’ Retirement Act 


of June 11, 1926, nor are they within 
term “employment” as defined in sec. 1 
(b) of Dist. of Col. Unemployment 
Compensation Act of Aug. 28, 1935 
Retirement credit for prior service on re- 
appointment—as sec. 9, act, June 11, 
1926, clearly denies credit for previous 
service where reinstated as teacher of 
public schools of D. of C. where there 
has been separation from teaching in any 
public school system for more than 5 
years, reappointee separated prior to act 
and not employed as teacher in any pub- 
lic school system until reappointed 19 
years thereafter, although after period of 
approximately 8 years engaged in teach- 
ing in Federal and State institutions 
unti] few months before reappoint- 
ment, may not purchase longevity cred- 
it toward retirement for service pre- 
viously rendered as D. of C. public 


DONATIONS: 
Private funds: 


Land purchases at reduced price in lieu 
of—authority to purchase private lands 
within national parks, etc., as matching 
funds from outside sources are donated 
for same purpose, still exists to extent of 


Title 5, U. 8. Code, providing Attorney 
General shall render necessary legal opin- 
ions, etc., are applicable not only to exec- 
utive departments, but to President, and 
executive agencies independent of execu- 
tive departments and agencies of Presi- 
dent, and Electric Home and Farm Au- 


thority may not directly procure private - 


legal services in absence of specific author- 
ity of law. 16 Comp. Gen. 1089, amplified. 


ELECTRICITY: 
Power line extension costs—Government 


reimbursement by rate reduction—eflect 
of project abandonment—where contract 
for electric service provided for payment 
by Govt. of cost of transmission line, and 
that contractor would reimburse Govt. by 
refunding portion of each bill for electricity 
until cost refunded but that no refunds 
would be made after ten years, and project 
was abandoned within ten year period, 
contractor not required to make further 
refunds unless service resumed within 
said period, but no Govt. officer may re- 
lease right to refunds in absence of ade- 
quate consideration 


EMERGENCY CONSERVATION WORK: 
See Civilian Conservation Corps. 
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EMERGENCY RELIEF APPROPRIA- 


TION ACT, 1935: 

Allotments—work expenditure require- 
ments—where, pursuant to authority in 
Emer. Relief Act, 1935, for allotments for 
project loans or grants where, in determi- 
nation of President, not less than 25% or 
aggregate thereof, is to be expended for 
work under each particular project, Presi- 
dent in allocating funds for a project deter- 
mined that not less than 25% should be 
expended for work, that percentage is ex- 
clusively available for work, but expendi- 
ture of entire 25% for work is not manda- 
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EMPLOYEES’ COMPENSATION COM- 


MISSIO N—Continued. 
Jurisdiction—disability compensation— 
findings of facts and decisions of Employ- 
ees’ Compensation Commission not being 
subject to review by G. A. O. in absence 
of fraud or mistake in mathematical cal- 
culation, manner in which determinations 
are made by Commission will not be ques- 
tioned provided such evidence is furnished 
as will make possible proper audit to deter- 
mine no unlawful payments have been 
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ENVELOPES: 
See Stationery. 


EQUIPMENT: 


tory if unnecessary, and labor in fabricat- 
ing machinery specifically for work on 
project from allotment therefor and under 


same direction as other project work may 
be included as work 

Availability of funds—effect of acceptance of 
municipal contribution—acceptance of 
contribution of City of St. Louis to sup- 
plement funds allocated from Emer. Relief 
Appro. Act, 1935, for acquisition, develop- 
ment, etc., of site for Jefferson National 
Expansion Memorial, not such obligation 
of allocated funds as to make them avail- 
able after June 30, 1937, for new obliga- 
tions, but contributed funds may be used 
for administrative expenses after that date_ 


EMERGENCY RELIEF APPROPRIA- 


TION ACT, 1936: 

Limitations—salary and expense payments— 
prohibition in Emergency Relief Appro- 
priation Act of 1936 against use of funds for 
payment of “salary or expenses of any per- 
son who is a candidate for any State, dis- 
trict, county, or municipal office * * *”, 
applies to any remuneration for services 
rendered, including security wages of 
W. P. A. workers, and any expenses in- 
curred while performing any personal serv- 
ice for payment of which the relief funds 
are available, and prohibits payment of 
_the security wage to candidate for office of 
municipal street commissioner 


EMERGENCY RELIEF APPROPRIA- 


TION ACT, 1937: 

Limitation symbols—procedure—Gen. Reg: 
GIG Carcnncecennndinchtcciecdiutuiie 

Limitations—applicability to previously ap- 
proved project allocations—allocations of 
funds provided by the Emergency Relief 
Appropriation Act, 1937, to Works Prog- 
ress Administration for use on projects ap- 
proved under Emergency Relief Appro- 
priation Act, 1935, and Emergency Relief 
Appropriation Act, 1936, prior to June 30, 
1987, are not subject to limitations speci- 
fied in Emergency Relief Appropriation 
A 


EMPLOYEES’ COMPENSATION COM- 


MISSION : 
Beneficiaries—compensation. See Compen- 
sation, disability. 
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Loaned—inter-agency—appropriation avail- 
ability for purchase for loan purposes—cost 
of repairs to electric cutting and coagulat- 
ing machine loaned by Howard University 
School of Medicine to Freedmen’s Hospi- 
tal, if necessary for continued use, is 
chargeable to hospital appropriation for 
work in connection with which equipment 
is used, but if machine was purchased 
from Federal funds appropriated for gen- 
eral expenses of University, there was in- 
volved expenditure of funds contrary to 
objects for which appropriated and such 
unauthorized use of funds should be 
avoided in future 

Rent. See Rent. 

Repairs and Improvements. See Repairs 
and Improvements. 

Used—exchanges. See Contracts, exchanges. 


EVIDENCE: 


Sufficiency—age—Social Security Act pay- 
ments—Soc. Sec. Board being charged by 
law with responsibility of determining 
eligibility for payments under sec. 203 (a), 
Soc, Sec. Act, no objection to proposed 
procedure whereby ultimate fact of wage 
earner’s death before age 65 would be 
found by Board from substantiating evi- 
dence at hand without further inquiry as 
to exact date of birth or death 


EXCHANGE: 


Foreign—payments—congressional _certifi- 
cation procedure—certification to Con- 
gress by Secy. of Navy under act, Dec. 28, 
1922, for appropriation for claims of foreign 
nationals, etc., because of private prop- 
erty damages, on basis of U. 8. currency in 
definite amount of damage, plus indefinite 
additional amount to cover possible fluc- 
tuations in exchange, is preferable to cer- 
tification of definite amount of damage 
only, with consequent unavailability of 
appropriated moneys sufficient to pay 
entire claim in event exchange rates at 
time of payment are less favorable than 
those existing at time of certification 
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EXCHANGE—C ontinued. 
Loss by: 
Officers and employees in foreign countries: 
Change of station: 

Exchange relief upon salaries and fixed 
allowances based on living conditions 
at particular foreign station is for 
computation at rates applicable at 
that station upon dates they regu- 
larly accrued, or, on transfer to 
another foreign station, at rates ap- 
plicable to old station upon last day 
at that station 

Exchange relief upon salaries and per 
diem in lieu of subsistence accruing 
after departure from old station and 
during travel through foreign coun- 
tries on transfer between foreign sta- 
tions, is for computation at rate ap- 
plicable to new station where travel 
time is no more than necessary for 
direct transit in different foreign 
country while en route, but if there 
is sojourn in foreign country, that 
country will be considered employ- 
ee’s new station to time of departure 
and exchange relief computed ac- 


Fractional days: 

Rule in 12 Comp. Gen, 429, relative to 
basing per diems in lieu of subsist- 
ence on actual portions of days in- 
volved, instead of usual] six-hour 
periods, is for application when 
change in rate of per diem takes 
place during day while in continu- 
ous travel status, and is not appli- 
cable to foreign exchange losses 

Rule in 14 Comp. Gen. 575, that salary 
losses due to appreciation of foreign 
currencies are for computation on 
basis of full day’s compensation 
when, during more than 12 hours 
between midnight and midnight, 
employee is in status of service in 
foreign country, being en route to or 
from foreign duty station, not for 
application to situations other than 
those involving salary losses at be- 
ginning or ending of foreign duty 


Holding in 15 Comp. Gen. 914, that ex- 
change losses of employees stationed in 
foreign countries and temporarily 
absent on leave should be computed on 
basis of rate applicable to official sta- 
tion or to place where on leave, which 
ever is more favorable to Government, 
is only for application in such cases and 
not to transfers between official foreign 


One week’s temporary duty in another 
country—one week’s temporary duty 
in Germany performed by Navy en- 
listed man under orders while en route 
from Russia to U. 8. upon change of 
station, Is “substantial period of 
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Loss by—C ontinued. 
Officers and employees in foreign coun- 

tries—Continued. 
time’’ within term as explained in 16 
Comp. Gen. 156, and exchange loss for 
period of temporary duty should be 
computed at rate applicable in Ger- 

many for last day of duty therein 

Pro rata v. chronological computation— 
exchange losses on salary payments 
converted for expenditure abroad by 
employees traveling but not stationed 
in foreign countries are for computation 
on basis of pro rata loss on each conver- 
sion rather than by chronological 


Pro rata v. chronological computation ef- 
fective date—effective date of A-94350, 
May 26, 1938, 17 Comp. Gen.—, hold- 
ing exchange losses on salary payments 
converted for expenditure abroad by 
employees traveling but not stationed 
there, are for computation on basis of 
pro rata loss on each conversion rather 
than by choronological method, may 
not be postponed 
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Agriculture Department—appropriation 
availability—as specific appropriation is 
made each year under Dept. of Agr. for 
exhibits at fairs, appropriations to carry 
out Soil Conservation and Domestic Allot- 
ment Act, and Agricultural Adjustment 
Act of 1938, are not available for cost of 
exhibits at State, etc., fairs, notwithstand- 
ing sec. 9 of the former authorizes Sec’y of 
Agr. “‘to make public such information” as 
he deems necessary to carry out said act, a 
specific appropriation being available to 
exclusion of more general appropriation... 

International Exposition at Paris—replace- 
ment expenses—appropriation for partici- 
pation of U.S.in International Exposition 
at Paris, 1937, whileavailablefor ‘“‘purchas- 
ing, constructing, or renovating exhibits,” 
is not available for eost of replacing, after 
close of exposition, airways map loaned by 
Commerce Dept. for use as exhibit which 
was not exhibited because on arrival at 
Paris it was found damaged beyond repair. 


FEDERAL COMMUNICATIONS COM- 


MISSION: 

Annual leave after automatic separation of 
personnel—where authority for expendi- 
tures, and availability of appropriation, 
terminate on date fixed by law, personnel 
are automatically separated from service on 
that date and may not take annual leave 
with pay thereafter 


681| FEDERAL HOUSING ADMINISTRA- 


TION: 

Attendance at meetings—appropriation au- 
thority—involves definition of term ‘‘meet- 
ings’’ as used in Federal Housing Adminis- 
tration appropriation for 1938, authorizing 
attendance at conferences, etc., otherwise 
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FEDERAL HOUSING ADMINISTRA- 


TION—Continued. 

prohibited by sec. 3, act, June 26, 1912, and 

Joint Res., Feb. 2, 1935, and applicability 

of appropriation limitation to official, 

semi-official, etc., conferences.............. 

Classification: 

Executive order and Classification Act 
intermixture—District of Columbia po- 
sitions—Federal Housing Administra- 
tion employees in receipt of salary con- 
sistent with one of the steps of the emer- 
gency position Executive order pay sched- 
ule may not be placed in grades fixed 
by Classification Act, as amended, at 
salary rates not consistent with one of the 
steps of the grade, but, in view of sec. 1, 
National Housing Act, there is no objec- 
tion to continuing salary rates of such 
employees otherwise, notwithstanding 
Administration’s general classification of 
positions in Dist. of Col. under the Clas- 
Pe innnccecuschtnebatectesegane 

Transfers—Executive order to Classifica- 
tion Act grades—salary not consistent 
with grade steps—Federal Housing Ad- 
ministration employees in receipt of 
salary consistent with one of the steps 
of the emergency position Executive or- 
der pay schedule may not be placed in 
grades fixed by Classification Act, as 
amended, at salary rates not consistent 
with one of the steps of the grade, but, 
in view of sec. 1, National Housing Act, 
there is no objection to continuing salary 
rates of such employees otherwise, not- 
withstanding Administration’s general 
classification of positions in Dist. of Col. 
under the Classification Act_............ 


Loans: 


Default—Government employee debtors— 
collection procedure—no authority ex- 
cept as provided in act, May 26, 1936, 
for application of current salary pay- 
ments of Federal employees, as dis- 
tinguished from final salary payments 
upon separation from service, towards 
liquidation of Govt. indebtedness, such 
as unpaid Federal Housing Administra- 
tion insured loan, without consent of 
employee concerned, and where consent 
withheld after matter referred to em- 
ploying agency, Administration should 
be advised so agency may effect collec- 
tion as authorized by National Housing 


Insurance—liability for losses resulting 
from forgeries—no liability under Feder- 
al Housing Administration contract 
proposing to insure bank against loss 
by virtue of loan to bona fide borrowers 
under National Housing Act, as amend- 
ed, for loss sustained by bank on account 
of advance of money upon forged author- 
ization for payment presented by person 
other than proposed borrowers or their 
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FEDERAL PRISON INDUSTRIES, INC.: 

See Penitentiaries and Prisons. 

FEDERAL SURPLUS COMMODITIES 
CORPORATIONS: 

Funds—availability for foreign travel— 
funds derived from relief appropriations 
granted to States and transferred to Fed. 
Surp. Com. Corp. for relief purposes are 
funds of U. 8. impressed with definite 
trust and not available for foreign travel for 
cooperative market studies, notwithstand- 
ing obligations in favor of States discharged 
partially by donations of surplus commod- 
ities from Dept. of Agr., thus leaving sur- 
plus funds available for expenditure other- 
wise. 16 Comp. Gen. 1072, amplified _...... 

FEES: 

Attorneys. See Alforneys. 

Commissioners. See Commissioners. 
FIVE-DAY WEEK: 

See Officers and employees, hours of work. 
FOREIGN PRODUCTS: 

See Contracts, foreign products. 

FORMS: 

Standard—contracts—administrative au 
thority—Govt. contracting authority and 
prescribing of contract forms are subject to 
restrictive legislation and fundamental 
principles of law, and Executive order 
6166—issued under reorganization author- 
ity of act, Mar. 3, 1933, as amended—could 
not purport to vest in Procurement Div. or 
Secy. of Treasury any authority not there- 
tofore legally vested in some other execu- 


FORTY-HOUR WEEK: 

Compensation. See Compensation, forty- 
hour week. 

Sundays and Holidays. See Sundays and 
Holidays. 

See, also, related subject of Officers and Em- 
ployees, hours of work. 

FRAUD: 

Appointments—compensation and leaves of 
absence—where employee’s services were 
terminated because of finding by Civil 
Service Commission of illegal appoint- 
ment but notice of termination was not 
given employee until last day of full pay 
period succeeding its stated effective date, 
and request by the Commission to G. A. 
O. to withhold credit for further compensa- 
tion payments, received after beginning of 
such succeeding pay period, was not acted 
upon before employee’s separation from 
service, and employee worked or was in 
leave with pay status up to such notice of 
termination, he may be paid to include 
date of such notice, but not on account of 
leave or otherwise for any period there- 

Effect on claims: 

Where dealer furnished gasoline iocomo- 
tives at varying rental rates under series 
of agreements and received award at 
rental rate apparently considerably 

higher than current rental value and sub- 
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Page | FUNDS—Continued. 
Public—Continued. 


FPRAUD—Continued. 
Effect on claims—Continued. 


stantially exceeding bid of lowest re- 
sponsible bidder rejected apparently be- 
cause of favoritism and discrimination by 
employees of Govt., G. A. O. without au- 
thority to approve payment_............ 

Where reasonable basis for suspecting ir- 
regularity, collusion, or fraud in making 
of, or performance under, agreement on 
behalf of U. 8., it is duty of administra- 
tive accounting and auditing officers to 
prevent payments thereunder 


FUNDS: 


Adjustments—revised procedure—Gen. Reg. 


Allotted—W orks Progress Administration— 
Emergency Relief Appropriation Act, 
1937—allocations of funds provided by 
Emergency Relief Appropriation Act, 
1987, to Works Progress Administration 
for use on projects approved under Emer- 
gency Relief Appropriation Act, 1935, and 
Emergency Relief Appropriation Act, 
1936, prior to June 30, 1937, are not subject 
to limitations specified in Emergency Re- 
lief Appropriation Act, 1937 

Municipal—contributions—effect on period 
of availability of Federal appropriation— 
acceptance of contribution of City of St. 
Louis to supplement funds allocated from 
Emerg. Relief Appro. Act, 1935, for acqui- 
sition, development, etc., of site for Jeffer- 
son National Expansion Memorial, not 
such obligation of allocated funds as to 
make them available after June 30, 1937, 
for new obligations, but contributed funds 
may be used for administrative expenses 


Loans—Government insured—no liability 
under Federal Housing Administration 
contract proposing to insure bank against 
loss by virtue of loan to bona fide 
borrowers under National Housing Act, 
as amended, for loss sustained by bank 
on account of advance of money upon 
forged authorization for payment pre- 
sented by person other than proposed 
borrowers or their agent................ 

Public: 

Advances—traveling expenses—applica- 
tion and accounting procedure—Gen. 
Reg. 88, July 19, 1937 

Collections: 

Interest on shortages, etc.—employee 
who fails to account for U. 8. moneys 
collected is person “accountable for 
public moneys” within sec. 3624, R.8., 
and interest upon any amount so un- 
accounted for is for computation un- 
der, and at rate specified therein. 

Refunds—where erroneous collection has 
been credited to appropriation, refund 
is chargeable thereto whether same be 
lapsed or current, or reimbursable or 


Collections—Continued. 
nonreimbursable, but where collec- 
tions erroneously are covered into Mis- 
cellaneous Receipts and refunds are 
not chargeable to any appropriation, 
there is for charging ‘‘Refund of Mon- 
eys Erroneously Received and Cov- 
ered’’, established by Permanent Ap 
propriation Repeal Act, 1934, rather 
than collections in possession of dis- 
bursing officers which were authorized 
to be charged under prior procedure. . 

Services rendered—collections from rail- 
road company for services rendered on 
its behalf in sorting and handling mail 
by regular Postal Service employees 
are for deposit into Treasury as ‘‘Mis- 
cellaneous Receipts—Postal Reve- 
nues’’, and not to appropriation from 
which employees paid 

Emergency relief: 

Availability for newspaper defenses— 
Emergency Relief appropriations, 
1935, and 1936, not available for pay- 
ment for telegram to newspaper in de- 
fense of conduct of Works Progress 
Administration program, its officers, or 


Work expenditure limitation—where, 
pursuant to authority in Emer. Relief 
Act, 1935, for allotments for project 
loans or grants where, in determina- 
tion of President, not less than 25% 
or aggregate thereof is to be expended 
for work under each particular project, 
President in allocating funds for a 
project determined that not less than 
25% should be expended for work, 
that percentage is exclusively available 
for work, but expenditure of entire 25% 
for work is not mandatory if unneces- 
sary, and labor in fabricating machin- 
ery specifically for work on project 
from allotment therefor and under 
same direction as other project work 
may be included as work 

Loans—tepayment—act, June 25, 1934, 
providing repayments by Dist. of Col. 
on loans from Fed. Emerg. Adm. of 

Pub. Wks. shall be made on 30th day of 

June each year in not less than stated 

amount and that Dist. Comrs. may 

anticipate payments, contemplates min- 
imum annual payment not later than 

June 30 each year, of stated amount, and 

provisions of Dist. of Col. Appro. Act for 

fiscal year 1938 do not affect question of, 
or preclude, repayment at any time dur- 
ing fiscal year 1938 to effect interest sav- 


dure—all deposits made subsequent to 
June 30, 1935, representing unclaimed 
moneys of individuals whose whereabouts 
are unknown are for crediting to consoli- 
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FUNDS— Continued. Page Page 
dated trust fund receipt account estab- GENERAL ACCOUNTING OFFICE—Con. 
lished by sec. 17 (a), Perm. Appro. Repeal Jurisdiction— Continued. 


Act, 1934, and not to trust fund receipt 
accounts under several departments and 
agencies depositing such receipts, as was 


Working—services between departments 
and establishments. See Appropriations, 
transfers, between departments and estab- 
lishments. 

GASOLINE AND OIL: 
Credit cards. See Cards, credit. 
GENERAL ACCOUNTING OFFICE: 

Audit: 

Exceptions—initiating, considering, and 
reviewing replies, etc—Gen. Reg. 89, 


Preaudit: 

Delays—necessity for—expedited action 
generally available in G. A. O. in con- 
nection with preaudit of claim vouch- 
ers is impossible where documents and 
evidence necessary to establish valid- 
ity of claim, or that it is authorized to 
be paid from appropriated moneys, are 


nonacceptability—preaudit 
certification by a division of this office 
constitutes no precedent and cannot 
bind the office in future cases 
Collections—institution of suits—damages 
to Army officer’s household effects—where 
fact finding board of officers, appointed to 
investigate damages to Army officer’s 
household effects incident to change of 
station, concluded—without reporting 
facts disclosed by investigation—that dam- 
ages occurred in transit and while goods 
were in care and custody of carriers which 
had receipted for same without exception, 

G.A. O. will not attempt collection of dam- 

ages for benefit of owner from company 

which packed goods, in absence of proof 
admissible in court of company’s respon- 
sibility 

Decisions—reviews. See General Accownting 
Office, reviews. 

Jurisdiction: 

Appointments—applicability of civil serv- 
ice laws and regulations—Government 
accounting officers not required by law 
to determine whether Civil Service Laws 
and Regulations should be followed in 
making appointments 

Bids: 

Correction or withdrawal: 

Question whether bid may be changed 
or withdrawn after opening of bids, 
depends not alone on whether bidder 
made mistake but on application of 
legal principles to establish facts and 
such questions are for determina- 
tion by G. A. O. and, while excep- 
tions to procedure in 8 Comp. Gen. 
397 have been made in 16 Comp. 
Gen. 999, and 17 id. 330, with respect 


Bids—Continued. 

Correction or withdrawal—Continued. 
to specified class of misplaced deci- 
mal point and delivery price, mis- 
takes in bids, no further exception 
is advisable at present time. 

Question whether bidder may be re- 
lieved of obligation under bid after 
time fixed for opening depends not 
alone on whether bidder made mis- 
take but on application of legal prin- 
ciples to established facts in particu- 
lar case, and all such questions—ex- 
cept in cases such as involved in 16 
Comp. Gen. 999; 17 id. 339; id. 841— 
should be submitted for determina- 
tion by G. A. O. before award is 


Contracts—specifications, ete.—drafting 
of specifications and determination 
factually whether articles offered meet 
them are province of Government admin- 
istrative officers, the province of General 
Accounting Office being to see that con- 
tracts are legally made, including ob- 
servance of law respecting competitive 
bidding, and, when necessary to that 
end, to determine as a matter of law the 
meaning and effect of terms and speci- 
fications used 

Disability compensation—civilian em- 
ployees—findings of facts and decisions 
of Employees’ Compensation Commis- 
sion not being subject to review by G. 
A. O. in absence of fraud or mistake in 
mathematical calculation, manner in 
which determinations are made by Com- 
mission wil] not be questioned provided 
such evidence is furnished as will make 
possible proper audit to determine no 
unlawful payments have been made... 

Drafts, payment of—duplicate drafts 
drawn under current as distinguished 
from lapsed appropriations, may be 
honored same as original drafts if inter- 
ests of U. 8. safeguarded, but claims 
of payees or other owners of drafts, origi- 
nal or duplicate, drawn under lapsed ap- 
propriations are for settlement by G. 


Hours of work—fixing uniform hours of 
work of Federal employees under sec. 2, 
act Mar. 14, 1936, responsibility of ad- 
ministrative officers. G. A. O. jurisdic- 
tion extends only to determination that 
expenditures are not unlawful 

Judgment payments—war risk insurance 
litigation—propriety of payments of war 
risk insurance or attorneys’ fees pros 
posed by Veterans’ Adm. in connec- 
tion with judgments against U. 8. in 
suits on war risk insurance contracts filed 
pursuant to sec. 19, World War Veterans’ 
Act, 1924, as amended, is not within ex- 
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GENERAL ACCOUNTING OFFICE—Con. 
Jurisdiction—Continued. 


clusive jurisdiction conferred upon Adm. 
of Veterans’ Affairs by sec. 5 of said act, 
as amended, and accordingly General 
Accounting Office will continue to de- 
termine whether such payments, made 
or proposed, are in accordance with 
terms of court judgments 
Violations—penal statutes—Government 
contract for alteration of leased building 
is contract for alteration of public build- 
ing requiring contractor’s compliance 
with terms of sec. 3, Title III, act, Mar. 
3, 1933, act, Aug. 30, 1935, and applica- 
able regulations issued under sec. 2, act, 
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June 13, 1934, but applicability of sec. 1 . 


of latter act relative to fines, ete., for 

violation thereof, not matter for de- 

termination by this office 

Practice: 

Checkgg-forgeries—where checks are so 
indorsed that it clearly appears payee’s 
name differs from name of payee on face 
of check—as distinguished from cases 
where payee’s indorsement has been 
forged—procedure followed by G. A. O. 
of making demand directly upon cashing 
bank, and, in cases of forged checks, of 
referring matter to Secret Service Divi- 
sion, Treasury Dept., with subsequent 
transmission to Treasurer of U. 8. for 
usual reclamation proceedings if Secret 
Service report establishes prima facie 
case of forgery, will be supplemented to 
include furnishing to Treasurer copies of 
all such demand letters written by this 


Claims: 

Conflicting—where record as to owner- 
ship of crops sold to satisfy Farm 
Credit Adm. crop production loan 
renders impossible determination 
whether landlord or tenant is entitled 
to balance remaining after liquidation 
of indebtedness, payment unau- 
thorized toeither party, and unless they 
agree upon settlement, or compose 
differences, no further action may be 
taken by G. A. O 

Other than interested party—General 
Accounting Office requirements—re- 
view of G. A. O. claim settlement may 
not be made upon request of one who 
has not submitted requisite power of 
attorney evidencing his authority to 


Transportation—conflicting rate division 
claims—w here two bases of rate divisions 
are published for shipments via Port- 
land, Oreg., and carriers disagree as to 
basis controlling, rule of accounting offi- 
cers, of applying basis affording Govt. 
lowest net rate is for application 

Records—contracts—filing—act, May 29, 

1928, as amended, providing that War 


GENERAL ACCOUNTING OFFICE—Con. 


Dept. contracts involving more than $500, 
not for performance within sixty days, 
shall be in writing, does not exempt such 
contracts from sec. 3744, R. 8., requiring 
Department contracts to be filed in Re- 


Appropriation limitation symbols (emer- 
gency relief)—procedure—No. 81, Supp. 


Appropriations, funds, etc.: 
Adjustments—revised procedure—No. 
78, rescinding G. R. 21, and Supp. 1, 
and G. R. 78, and Supp. 1-.........-.-.. 
Transfers—revised procedure—No. 78, 
rescinding G. R. 21, and Supp. 1, and 
G. R. 78, and Supp. 1................ 
Audit exceptions—initiating, considering, 
and reviewing replies, etc.—No. 89, 
amending par. 3, G. R. 82 
Traveling expenses—reimbursement pro- 
cedurge—No. 88, rescinding G. R. 36, 
and Supp. 1, 2, 3, 4, and 5, and G. R. 59, 
and Supp. 1 and 2 
Traveling expenses, advances—applica- 
tion and accounting procedure—No. 88, 
rescinding G. R. 36, and Supp. 1, 2, 3, 4, 
and 5, and G. R. 59, and Supp. 1 and 2.. 


Reviews: 


Equitable considerations—defaulting con- 
tractor found indebted by War Dept. 
for contract work it improeprly refused 
to perform, not entitled to have settle- 
ment reconsidered in G. A. O. on basis 
of so-called equities which not only con- 
flict with Department findings and de- 
cisions conclusive on contractor, but 
which contractor’s counsel failed to sub- 
mit to judicial scrutiny 

Period for filing—review of G. A. O. claim 
settlement, involving no mistake of fact, 
made more than one year before date of 
request for review and during administra- 
tion of former Comptroller General, is 
unauthorized in view of requirement 
that request be filed within one year 
from date of settlement, and as there is 
no authority in a successor in office to 
review settlements of his predecessor to 
correct alleged errors of law 

Predecessor’s action: 

Dismissal without cause and without 
prejudice of proceeding in equity 
brought on behalf of U. 8. for receiver 
in process of collecting indebtedness to 
U. 8., may not be accepted as ground 
for reconsideration by G. A. O. of 
decision and settlement of former 
Comptroller General, issued upon facts 
found in War Dept. under circum- 
stances making them final and con- 
clusive upon all parties 

Review of G. A. O. claim settlement, in- 
volving no mistake of fact, made more 
than one year before date of request for 
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GENERAL ACCOUNTING OFFICE —Con. 
Reviews—Continued. 
Predecessor’s action—Continued. 

review and during administration of 
former Comptroller General, is unau- 
thorized in view of requirement that 
request be filed within one year from 
date of settlement, and as there is no 
authority in a successor in office to re- 
view settlements of his predecessor to 
correct alleged errors of law 


Request by claimant’s representative— 
requisite power of attorney—review of 
G. A. O. claim settlement may not be 
made upon request of one who has not 
submitted requisite power of attorney 
evidencing his authority to represent 


Requests by other than original party— 
heads of departments, etc., should not 
request review of settlements or decisions 
on behalf of claimants whose claims have 
been denied (1 Comp. Gen. 775, as fnodi- 
fied by par. 3, G. R. 50, 5 Comp. Gen. 
1059), unless the matter is one of official 
interest in the administration of the de- 


Settlements: 

Precedent nonacceptability—General Ac- 
counting Office claims settlement of in- 
dividual claim not necessarily control- 
ling disposition of any other claim or a 
precedent stating rule of law for general 
guidance of administrative, officers of 


Reviews. See General Accounting Office, 
reviews. 


' GENERAL LAND OFFICE: 


Registers—collections—Grazing Act, 1934— 
compensation basis—fees and rentals 
collected by registers of district land of- 
fices on licenses and leases authorized by 
Grazing Act, June 28, 1934, are “moneys 
received” within scope of sec. 2238, R.58., 
43 U. 8. Code 82, for use in computing 
commissions due registers under said sec- 


GOVERNMENT PRINTING OFFICE: 
Services and supplies furnished other agen- 
cies—billing and payment procedure— 
fufidamental requirements of G. R. 78 
Revised will be considered as complied 
with as to billing officer’s certificate re- 
quirements if, as in G. P. O. billings of 
agencies for services and supplies, ap- 
proved special form of invoices, certified 
as provided thereon by billing officer, are 
attached to adjustment voucher pre- 
pared by agency billed, and notation is 
made on voucher that supporting in- 
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GUARDIAN AND WARD: 

Guardian—retirement deduction claims in- 
volving another designated as benefi- 
ciary—payment of civil service retire- 
ment fund to credit of deceased em- 
ployee should be made to designated 
beneficiary, notwithstanding designa- 
tion as trustee for decedent’s minor 
daughter, and claim filed therefor by de- 
cedent’s widow as legally appointed and 
qualified guardian of daughter. 

Insane and imbeciles. See Insane and Imbe- 
ciles. 

Social Security Act payments—amounts 
due minor under secs, 203 and 204, Soc, 
See. Act, may be paid directly to him, 
where no guardian appointed, upon deter- 
mination by Soc. Sec. Board he possesses 
sufficient responsibility, or to adult with 
whom he resides, who acts as guardian in 
fact or stands in /oco parentis, but limiting 
Payments to $50 instead of $500 advisable. 

HEADQUARTERS: © 

See Subsistence. 

HOLIDAYS: 
See Sundays and Holidays. 
HOUSEHOLD EFFECTS: 

Packing, crating, hauling, and shipping. 

See Transportation, household effects. 
IMMIGRATION: 

See Aliens. 

IMMIGRATION AND NATURALIZA- 

TION SERVICE: 

See Labor Department, 

INDIAN AFFAIRS: 

Indians: 

Contract repairs, etc., to land—payment 
procedure—payment for repairs and 
improvements on lands of restricted 
Osage Indians—allotted incompetent 
adults and unallotted orphan minors— 
may be made direct to contractors in- 
volved if determined by Secy. of Int. 
procedure preferable to payment 


Loans—approval by subordinate officers— 
regulations prescribed by Secretary of 
Interior under act, June 26, 1936, au- 
thorizing him to make loans to indi- 
vidual Indians, etc., and to prescribe 
rules and regulations to carry out pro- 
visions of act, may be amended to per- 
mit approval of loans to individual In- 
dians by delegated field officers 

Set-off of debt of Indian to judgment debtor 
of other Indians—question whether there 
is such debtor-creditor relationship be- 
tween Govt. and attorney because of debt 
of restricted Indian to attorney account fee 
for services, as would authorize common- 
law set-off in satisfying deficiency judg- 
ments obtained in foreclosure proceedings 
in favor of U. 8. and certain other Indians, 
too doubtful to authorize set-off without 
attorney’s consent, and unless U, 8S. At- 
torney for district, by judicial process, can 
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INDIAN AFFAIRS—Continued. 


have fee applied to deficiency judgments, 
Proper course would be to apply amount, 
with consent of attorney, to rental due from 


Personal: 
Disability compensation. See Compensa- 
tion, disability. 


INSANE AND IMBECILES: 


Payments—adjusted compensation loans— 
liquidation liability—bank loans direct to 
incompetent veteran—payment by Veter- 
ans’ Administration to bank in connection 
with loan made by the bank direct to an 
incompetent veteran on security of his 
adjusted service certificate is unauthorized 
pending outcome of suit by guardian of 
veteran for replevin of certificate, which 
may require determination by court as to 
legality of loan, notwithstanding loan was 
made under circumstances which would 
not otherwise require denial of reimburse- 
ment of lending bank under general rule 
of constructive notice of court judgment of 
disability 


INSURANCE: 


Government purchases—parcel post deliv- 
eries—where articles are purchased f. 0, b. 
contractor’s shipping point and contrac- 
tor is instructed to deliver via parcel 
post, contractor may be advised package 
should not be insured, but where no notice 
given and contractor in good faith pays 
insurance, reimbursement authorized. 
See, however, 50 Stat. 479 and 17 Comp. 
Gen. 139 re shipments of ‘‘valuables”’ 

Loans—financial institutions—Federal Hous- 
ing Administration—no liability under 
Federal Housing Administration con- 
tract proposing to insure bank against loss 
by virtue of loan to bona fide borrowers 
under National Housing Act, as amended, 
for loss sustained by bank on account of 
advance of money upon forged authoriza- 
tion for payment presented by person 
other than proposed borrowers or their 


Mails, See Post Office Department, mails. 

Property, private: 

Loaned exhibits—cost of insuring private 
property temporarily entrusted to 
Govt. for exhibition purposes may be 
paid from appropriation for Charles 
Carroll of Carrollton Bicentenary Com- 
mission, notwithstanding general policy 
of Govt. not to insure its property 

Property, publie; 

Government Losses in Shipment Act: 
Amount paid carrier for Government 

shipment consisting of articles of 
peculiar or unusual value, for care 
commensurate with real value, i$ not 
payment of insurance within prohibi- 


Page | INSURANCE—Continued. 
Property, public—Continued. 
Government Losses in Shipment Act—Con. 
tion of “Government Losses in Ship- 


Currency shipment rates inclusive of in- 
surance costs—where charges for trans- 
portation of valuables are regularly 
fixed at rate which includes cost to 
carrier for indemnity insurance and 
carrier will not accept Govt. shipment 
at rate exclusive of such cost, payment 
of rate would not contravene Govern- 
ment Losses in Shipment Act, July 8, 


Transportation in employee’s car— 
transportation of dioramas, projectors, 
photographic equipment and elec- 
trical demonstration materials in auto- 
mobile of employee of Rural Elec. 
Adm. in travel status, for demonstra- 
tion purposes, not “shipment” within 
Govt. Losses in Shipment Act, July 8, 
1937, providing for insurance of valu- 
ables in shipment under certain cir- 
cumstances and conditions, although 
articles appear to constitute “valu- 


True test whether articles are ‘“‘valu- 
ables” within ‘‘Government Losses 
in Shipment Act” is whether they are 
of, or similar to, a class or representa- 
tive of value which it has been prac- 
tice of U. 8., prior to act, to insure, and 
not whether they are of, or similar to, 
any of several classes of articles enu- 
merated in statute 

Veterans, See Veterans’ Administration. 


325 | INTEREST: 


55 


Claims against the United States—Gov- 
ernment ligbility—under general rule that 
U. 8. is not liable for interest except when 
interest is properly stipulated for or where 
specifically directed by statute, amount 
otherwise payable to claimant under A. 
A. A. contracts was properly applied 
without credit for interest thereon, against 
indebtedness to the Government on ac- 
count of principal and interest expressly 
provided for by Farm Credit Administra- 
tion loan agreement, and delay by Gov- 
ernment in effecting collection of loan 
did not entitle claimant to interest on 
amounts otherwise payable to him, or 
relieve him of contractual obligation to 
pay interest until repayment of loan by 
set-off or otherwise 

Claims by the United States—claimant’s 
liability—under general rule that U. 8. 
is not liable for interest except when in- 
terest is properly stipulated for or where 
specifically directed by statute, amount 
otherwise payable to claimant under A. 
A. A. contracts was properly applied with- 
out credit for interest thereon, against 
indebtedness to the Government on ac- 
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INTEREST—Continued. 
count of principal and interest expressly 
provided for by Farm Credit Administra- 
tion loan agreement, and delay by Govern- 
ment in effecting collecton of loan did not 
entitle claimant to interest on amounts 
otherwise payable to him, or relieve him 
of contractual obligation to pay interest 
until repayment of loan by set-off or other- 


Collections — unaccounted for — employee 
who fails to account for U. 8. moneys col- 
lected is person “accountable for public 
moneys” within sec. 3624, R. 8., and in- 
terest upon any amount so unaccounted 
for is for computation under, and at rate 


Loans: 

Adjusted compensation. See Veterans’ 
Administration, adjusted compensation, 
loans. 

District of Columbia—interest on loans by 
Fed. Emerg. Adm. of Pub. Wrks. to 
Dist. of Col. under act, June 25, 1934, 
begins to accrue three years from date 
of loan and use of “the actual-number- 
of-days basis” for computing interest 
thereafter follows Treasury methods, 


Retirement deductions—separation from 
service and reemployment—deductions 
not made during prior employment— 
where break in civilian employee's service 
would constitute under Civil Service Re- 
tirement Act basis for refunding retire- 
ment deductions if timely made from 
salary and redeposit with interest upon 
reinstatement, current nondeduction and 
payment of full salary in prior position 
through inadvertence or administrative 
error considered tantamount to refund of 
deductions which should have been made, 
and upon reinstatement charging of in- 
terest from date of reemployment, on de- 
posits to cover prior service, authorized ___. 

INTERIOR DEPARTMENT: 
General Land Office. See General Land 


Office. 
JOINT SERVICE PAY ACT: 

See Pay. 

JUDGMENTS: 
See Courts. 
JURISDICTIONS: 
See various departments, establishments, 
and agencies. 
LABOR DEPARTMENT: 

Immigration and Naturalization Service— 
employees—compensatory time—field em- 
ployees of Immigration and Naturaliza- 
tion Service not entitled “‘to compensatory 
or lieu time for work performed in excess of 
their usual hours of duty, as fixed by the 
Secretary of Labor under the provisions of 
the act approved March 14, 1936 (49 Stat. 
1161), when no monetary compensation is 
received by them for such work” 


LABOR DEPARTMENT—Con. 


Statistical data—collection through contract 
provisions—act, July 7, 1930, requiring 
collection by Labor Dept. of specified em- 
ployment data does not authorize inclu- 
sion in Govt. construction contracts of 
requirement for contractors’ monthly re- 
ports of pay roll statistics, etc., as such 
requirement might restrict competition 
and increase bid prices, and would result 
in shifting expense thereof from Labor 
Dept. appropriation for such collection to 
appropriations under other departments. 


LACHES: 


See Claims, stale; and related subject Statutes 
of Limitations. 


LAWS: - 


See Legislation. 


LEASES: 


Alterations. See Leases, repairs and im- 
provements. 

District of Columbia—prior appropriation 
necessity—act Mar. 3, 1877, prohibiting 
contract for rent of buildings in Dist. of 
Col. for governmental purposes-until ap- 
propriation made, applicable to Dist. of 
Col. Govt. as well as Federal Govt 

Rent: 

Increase for portion of old lease period: 
Where lessor furnished heat during 
regular office hours as part of rental 
consideration, no authority for pay- 
ment of additional rental for heat 
furnished between 6 p. m. and 12 mid- 
night under supplemental lease agree- 
ment purporting to be retroactive in 


Where lessor furnished heat for night 
shift under contract not limiting hours 
of work per day and specifically pro- 
viding for heat, without current con- 
tract or undertaking on part of Govt. 
to pay additional amount, additional 
rental under supplementary agree- 
‘ment, retroactively effective, unau- 
thorized. 17 Comp.Gen. 59, amplified- 

Lessor’s authority—conflicting evidence— 
where claim for rental of leased premises 
by person challenging title of lessor, is 
supported by certified copies of deeds, 
purporting to show title in claimant’s 
father at death, and copy of will naming 
claimant sole devisee of his property 
without identifying any land, but there 
has not been furnished abstractor’s cer- 
tificate that these conveyances are all 
entries of record, and lessor claims own- 
ership under prior deed, conflicting 
claims raise such doubt that no further 
rental payments may be nade to either 
party unless parties agree upon settle- 
ment or compose differences, and prior 
rental payments will not be credited _- 

Repairs and improvements: 

Applicability of statutory public building, 

ete., contract requirements—Govt. con 
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LEASES—Continued. 
Repairs and improvements—Continued. 


tract for alteration of leased building is 
contract for alteration of public building 
requiring contractor’s compliance with 
sec. 3, Title III, act, Mar. 3, 1933, act, 
Aug. 30, 1935, and applicable regulations 
issued under sec. 2, act, June 13, 1934, 
but applicability of sec. 1 of latter act 
relative to fines, etc., for violation thereof, 
not matter for determination by this 


Appropriation availability—in view of 
terms of applicable lease, no objection to 
alteration of leased building by P. O. D. 
under contract, to provide additional 
space, and appropriation for rent, light 
and fuel is available therefor 

Liability for—lessor ». Government— 
where lease required lessor, during 
Government occupancy of premises, to 
make all necessary alterations, etc., to 
enable Social Security Board to conduct 
its business properly and privately, 
payment not authorized from appropri- 
ated funds for cost of alterations re- 
quired after extended occupancy, not- 
withstanding such alterations, etc., as 
necessary were made at beginning of lease 
period and that subsequent alterations 
were necessary only for storage purposes. 

Social Security Act allotments—availability 

for rent in District of Columbia—as no 

provision for rent in Dist. of Col. is made 
in appropriation for Grants to States for 
public health work, funds allotted to Dist. 
under secs. 601 and 602, Social Security 
Act, may not be used for rent of quarters 


LEAVES OF ABSENCE: 
Annual: 


Act, Mar. 14, 1936: 
Advances: 


Excess leave deductions—amount to- 


be charged for overdrawn annual 
and sick leave prior to Jan. 1, 1938, 
is for computing as to absence on 
Saturdays and Sundays on same 
basis as leave without pay author- 
ized in advance (as outlined in deci- 
sion), but as to charges for overdrawn 
leave after Dec. 31, 1937, see annual 
and sick leave regulations effective 
Jan. 1, 1938. 17 Comp. Gen. 14, 
i nctesenttentguccse-ne 
Liability if unliquidated—disbursing 
officer not liable for indebtedness of 
employee due to advances of sick or 
annual leave unliquidated prior to 
separation from service. See 16 


Sec. 4, annual leave regulations, pre- 
cludes granting of leave in advance 
to permanent employees of C. C. C. 
created by act, June 28, 1937, in 
first service year, but employment 
continuously one year or more en- 
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Act, Mar. 14, 1936—Continued. 
Advances—C ontinued. 
titles to annual leave in accordance 
with sec. 2 of leave regulations pro- 
viding for advances under certain 
conditions 
Subject to sec. 1, annual leave act, 
Mar. 14, 1936, sec. 3, sick leave act, 
Mar. 14, 1936, and applicable leave 
regulations, head of department may 
grant unaccrued annual and sick 
leave to employee notwithstanding 
no retirement fund deposits or other 
funds available out of which over- 
payment might be recouped. For 
procedure to recover payments in- 
volving advance leave, see 16 Comp. 
Gen. 755, 757 
After abolishment of agency—amounts 
of salary equivalents of leave of ab- 
sence accrued but unused by Natl. 
Emerg. Council employees on or prior 
to Dee. 31, 1937, may not be deducted 
from allotment made to Council from 
appropriation in Emerg. Relief Appro. 
Act, 1937, which remains unobligated 
on that date, and which, by Executive 
order, is required to be retransferred 
to appropriation, there being no au- 
thority for payment for leave not 
granted and actually taken prior to 
employees’ automatic separation from 
service because of abolishment of 


After injury and without return to duty 
status before separation from service— 
employee absent in non-pay status be- 
cause of injury for which he is entitled 
to benefits of Employees’ Compensa- 
tion Act of Sept. 7,1916, ‘may be paid 
for leave granted thereafter under act, 
Mar. 14, 1936, without actual return to 
duty prior to his separation from serv- 
ice because of reduction in force 

After separation from service: 

Discharge for misconduct subse- 
quently revised—employee dis- 
charged account insubordination, 
unauthorized absence and ineffi- 
ciency, may not be paid for annual 
leave not granted prior to separa- 
tion from service, notwithstanding 
charges of unauthorized absence and 
insubordination were subsequently 
withdrawn, and provisions of ad- 
ministrative regulation that date of 
discharge of employee involuntarily 
separated from service other than 
for cause due to own misconduct 
shall be fixed to permit allowance of 
all accumulated and current accrued 


Leaves of absence under annual leave 
act, Mar. 14, 1936, authorized granted 
in kind only, and payment unau- 
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Appropriation obligation—appropriation 


thorized after separation from service 
for leave not taken, notwithstanding 
failure to receive resulted from ad- 
ministrative misunderstanding, mis- 


No authority to pay employees after 
separation from service for accrued 
leave not taken before separation in 
absence of specific statute therefor... 

Payment for annual leave not taken 
prior to separation from service un- 
authorized, notwithstanding had it 
been known that absences account 
of flood conditions would not be 
charged to annual leave, employee’s 
resignation could have been made 
effective at later date because of re- 
sulting availability of sufficient 
leave to cover additional period 

Termination notice received after ef- 
fective date—where employee's serv- 
ices were terminated because of find- 
ing by Civil Service Commission of 
illegal appointment but notice of 
termination was not given employee 
until last day of full pay period suc- 
ceeding its stated effective date, and 
request by the Commission to G. A. 
0. to withhold credit for further 
compensation payments, received 
after beginning of such succeeding 
pay period, was not acted upon be- 
fore employee’s separation from serv- 
ice, and employee worked or was in 
leave with pay status up to such 
notice of termination, he may be 
paid to include date of such notice, 
but not on account of leave or other- 
wise for any period thereafter 

‘Termination of appropriation avail- 
ability—where authority, for expendi- 
tures, and availability of appropria- 
tion, terminate on date fixed by law, 
personnel are automatically sepa- 
rated from service on that date and 
may not take annual leave with pay 


Where, prior to Jan. 1, 1938, employee 
was in neither duty nor leave status 
on Monday—a work day—interven- 
ing between termination in one 
agency and appointment in another, 
there is no authority to restore him 
to rolls of agency from which sepa- 
tated for that day to grant him leave 
of absence with pay, or, for transfer 
of leave credit, there not having been 
atransfer “without break in service.” 
(See, also, “break in service” as de- 
fined in secs. 6 and 9 of the annual 
and sick leave regulations effective 
SR SUED ai deted> ehnaactisoteaecce 


not obligated for payment of annual 
leave until leave actually taken. 


Basis for granting—duration of agency 


not determinative of. 


Civilian Conservation Corps employees: 


Civilian employees, as distinguished 
from enrollees, of C. C. C. created by 
act, June 28, 1937, entitled to annual 
leave under act, Mar. 14, 1936, either 
as permanent or temporary employ- 
ees depending on tenure of employ- 
ment, statutory limitation of three 
years on life of Corps having no bear- 
ing on matter 

Civilian employees, as distinguished 
from enrollees, of C. C. C. created by 
act, June 28, 1937, whose compensa- 
tion is paid from funds appropriated 
for purposes of said act, are not emer- 
gency employees within sec. 4, an- 
nual leave regulations, notwith- 
standing life of Corps limited to 
three years, and those whose ter- 
mination of employment is not fixed 
in advance or stated in appointment 
or contract of employment are per- 
manent employees for leave pur- 
poses. 17 Comp. Gen, 179, ampli- 


In view of purpose of act, June 28, 1937, 
establishing Civilian Conservation 
Corps, See’y of Interior is author- 
ized, with approval of Director of 
Corps to employ “needy college stu- 
dents” during summer vacation 
months in various professions, etc., 
and while they would be distinguish- 
able from enrollees, they would not 
be “employees of the United States” 
under annual and sick leave acts of 
Mar, 14, 1936, or “employees” oc- 
cupying “positions’’ within intent 
of classification act, and compensa- 
tion muy be fixed at rate lower than 
minimum for lowest grade in which 
their positions would otherwise be 


Sec. 4, annual leave regulations, pre- 
cludes granting of leave in advance 
to permanent employees of C. C. C. 
created by act June 28, 1937, in first 
service year, but employment con- 
tinuously one year or more entitles 
to annual leave in accordance with 
sec. 2 of leave regulations providing 
for advances under certain condi- 


Civilian Conservation Corps enrollees— 


enrollees of C. C. ©. established by 
act, June 28, 1937, not civilian employ- 
ees of U. 8. within annual and sick 
leave statutes, Mar. 14, 1936. 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 
Act, Mar. 14, 1986—Continued. 
Compensation payable—neither annual 


and sick leave acts of Mar. 14, 1936, nor 
annual and sick leave regulations effec- 
tive Jan. 1, 1938, authorize increase in 
amount or rate of compensation pay- 
able for absence on annual or sick leave 
over that payable for ordinary duty 
status, notwithstanding prior deci- 
sions holding that leave with pay sta- 
tus is synonymous, for pay purposes, 
with work or duty status. 

Cooperative employees: 

Employees appointed by Agr. Dept. 
in connection with cooperative work 
with States, etc., whose duties and 
time of work are superyised and con- 
trolled by Federal officers, are em- 
ployees of U. 8. within annual leave 
act, Mar. 14, 1936, regardless whether 
Portion or all of salaries is paid by 
Fed. Govt., or otherwise, and are 
regarded as in continuous duty sta- 


Where, under cooperative agreements 
between Agr. Dept. and States, etc., 
employees are under Federal control 
six months of year and under coop- 
erating agency control other six 
months, annual leave under act, 
Mar. 14, 1936, accrues only while 
under Federal control, and although 
regarded as in continuous duty sta- 
tus and Federal leave carried over 
from one continuous period of Fed- 
eral control of one month or more to 
another, leave may be granted only 
for taking during Federal service, 
and leave accrued under cooperating 
agepcy may not be taken during 


“Days” defined—‘days”’ as used in the 
annual and sick leave acts of Mar. 14, 
1936, means calendar days, and not 


Detailed employees: 

In adjusting cost between Federal 
agencies for services rendered by per- 
sonnel of one agency for another 
agency, pursuant to procedure au- 
thorized by sec. 601, act, June 30, 1932, 
the value of credit for leave with pay 
as it accrues is for inclusion as an 
item of cost, leave with pay now 
being a matter of right under leave 
acts, Mar. 14, 1936. 14 Comp. Gen. 
452, amplified, and 17 Comp. Gen. 


Salary of employee chargeable to par- 
ticular appropriation under which 
employed at time, whether he be ac- 
tually on duty or o7 authorized leave 
with pay, and no authority for trans- 
fer of funds between agencies to cover 
leave accrued but not taken by em- 


ployee while temporarily loaned or 
detailed to another agency. 16 
Comp. Gen. 1122, amplified 


Emergency employees—civilian em- 


ployees, as distinguished from en- 
rollees, of C. C. C. created by act 
June 28, 1937, whose compensation is 
paid from funds appropriated for 
purposes of said act, are not emergency 
employees within sec. 4, annual leave 
regulations, notwithstanding life of 
Corps limited to three years, and 
those whose termination of employ- 
ment is not fixed in advance or stated 
in appointment. or contract of em- 
Ployment are permanent employees 
for leave purposes. 17 Comp. Gen. 


Forty-hour week employees: 


Decision of May 4, 1938, A-94536, 17 
Comp. Gen. 906 regarding Navy 
Dept. per diem employees, to effect 
non-work days administratively 
fixed, not being Sundays or holidays, 
are required, under annual and sick 
leave acts of Mar 14, 1936, and leave 
regulations effective Jan. 1, 1938, to 
be charged as days of annual and 
sick leave when falling within period 
of leave, is applicable to all classes 
of employees of Govt. Printing Office 
regardless of hours of work per week 
or basis of payment of compensation. 

Permanent per diem employee on 
forty-hour five-day week whose tour 
is Monday to Friday, should be 
charged ‘annual leave, under annual 

+ leave regulations effective Jan. 1, 
1938, for all calendar days, except 
Sundays, within period of such 
leave, but should be credited only 
forty hours’ pay for each week, and 
no overtime compensation 


Granting, in kind only—leaves of 


absence under annual leave act, Mar. 
14, 1936, authorized granted in kind 
only, and payment unauthorized after 
separation from service for leave not 
taken, notwithstanding failure to re- 
ceive resulted from administrative 
misunderstanding, mistake, or negli- 


Indefinite employees: 


Annual and sick leave may be credited 
to ‘indefinite’ employees only for 
periods of continuous service of one 
month or more which may be carried 
over from one such period to another- 

Employee employed on ‘when actu- 
ally employed” basis for period of 
one month or more, who, although 
not continuously employed for 
month at any time, is required to be 
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Annual—Continued. 
Act, Mar. 14, 1936—Continued. 
available to employee’s credit annual 
leave sufficient to cover absence 


Offices closed on local holidays—field 


leave regulations effective Jan. 1, 
1938, but unless he served contin- 
uously for at least one month at 
some time he would never accrue 
annual or sick leave 

Phrase “required to be available for 
duty for a period of not less than one 
month” as used in definition of 
“indefinite employees” in annual 
and sick leave regulations effective 
Jan. 1, 1938, means minimum period 
employee serves, or is on call when 
needed, must not be less than one 
month but does not mean annual 
or sick leave may be credited for lay- 
off or furlough periods without pay 
or for continuous service of less than 
one month 

Whether “indefinite employees” em- 
ployed on “‘when actually employed” 
basis for more than one month, un- 
der varying circumstances of actual 
service, are entitled to annual or 
sick leave thereunder, considered 


Leave on leave—sec. 9, annual leave 
regulations effective Jan. 1, 1938, 
providing that employees shal] earn 
leave while on leave without pay due 
to injury received in line of duty, and 
while being paid by Employees’ Com- 
pensation Commission, does not au- 
thorize accumulation of sick leave 
during such period, and regardless of 
reason for which leave without pay is 
granted or taken, rules in sec. 10, sick 
leave regulations effective Jan. 1, 1938, 
apply to accrual of sick leave 

Non-work days—decision of May 4, 
1988, A-94536, 17 Comp. Gen. 906 re- 
garding Navy Dept. per diem em- 
ployees, to effect non-work days 
administratively fixed, not being Sun- 
days or holidays, are required, under 
annual and sick leave acts of Mar 14, 
1936, and leave regulations effective 
Jan. 1, 1938, to be charged as days of 
annual and sick leave when falling 
within period of leave, is applicable 
to all classes of employees of Govt. 
Printing Office regardless of hours of 
work per week or basis of payment of 


Officers’ Reserve Corps member in 
inactive duty status—Federa] civilian 
employee of O. R. C. ordered to duty, 
with his consent, for field training in 
inactive duty status, not entitled to 
military leave with pay for period in- 
volved, but compensation of civilian 
position authorized where there is 


offices in U. &., its possessions, or 
foreign countries, may.be closed on 
local. holidays when Federal work 
may not be properly performed, and 
such days would be “non-work days 
established by administrative order’”’ 
within uniform annual leave regula- 
tions and not chargeable as annual 
leave, notwithstanding no administra- 
tive discretion to excuse field employees 
from duty without charging annual 
leave solely on ground that days of 
absence are Joca] holidays 


Overtime compensation: 


Permanent per diem employee on 
forty-hour five-day week whose tour 
is Monday to Friday, should be 
charged annual leave, under annual 
leave regulations effective Jan. 1, 
1938, for all calendar days, except 
Sundays, within period of such leave, 
but should be credited only forty 
hours’ pay for each week, and no 
overtime compensation 

Temporary per diem employee on 
forty-hour, five-day week whose 
tour is Monday to Friday, should 
be charged annual leave under an- 
nual leave regulations effective Jan. 
1, 1938, for every calendar day within 
period of such leave, including Satur- 
days, Sundays and legal holidays, 
but should be credited only forty 
hours’ pay for each week within 
period of leave, and no overtime 
compensation, and where entitled 
to gratuity pay for holiday, he may 
not be paid his regular pay in addi- 


Permanent employees—civilian employ- 


ees, as distinguished from enrollees, of 
OC. C. C. created by act, June 28, 1937, 
whose compensation is paid from funds 
appropriated for purposes of said act, 
are not emergency employees within 
sec, 4, annual leave regulations, not- 
withstanding life of Corps limited to 
three years, and those whose termina- 
tion of employment is not fixed in ad- 
vance or stated in appointment or con- 
tract of employment are permanent 
employees for leave purposes. 17 
Comp. Gen. 179, amplified 


Prior to employee's confirmation by 


Senate—experts or attorneys appointed 
by Soc. Sec. Board prior to July 1, 1937, 
at salary of $5,000 or more per annum 
who may not be paid for fiscal year 1938 
until appointed by President, by and 
with advice and consent of Senate, be- 
cause of prohibition in Ind. Off. Ap- 
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entitled to salary and annual leave for 
portion of fiscal year prior to confirma- 


In view of sec. 8, Uniform Annual 
Leave Regulations, effective Jan. 1, 
1938, suspended employee may, 
within discretion of administrative 
office, be restored to pay status prior 
to discharge due to misconduct, for 
purpose of granting accumulated and 
current accrued leave, and rule in 
16 Comp. Gen. 212, need no longer 


Where employee was suspended pend- 
ing investigation and it is decided to 
accept his resignation without preju- 
dice, his separation is voluntary and 
resignation may be accepted effective 
at expiration of accrued annual leave 
dating from time of suspension. 

Suspension without pay—where em- 
ployee has to credit accrued annual 
leave equal to or in excess of period of 
unjustifiable suspension without pay, 
leave with pay may be substituted for 
such period if employee remains in 
service, or he may be paid after separa- 
tion for reason other than that causing 
suspension, compensation he would 
have earned during suspension. 

Temporary employees—where absent 

portion of Saturday—a four-hour work 

day—chargeable with annual leave in 
proportion that absence bears to four- 
hour work period 


‘Transfers: 


Break in service: 

Three day interval—Friday, Satur- 
day, and Sunday—between resig- 
tion from permanent position in 
one Govt. agency and appoint- 
ment to permanent position in 
another, during which employee is 
in neither duty nor leave status, 
is break in service within leave 
regulations authorizing transfers 
of leave credits only upon transfers 
or reappointments ‘without break 
in service,” notwithstanding 
most—or all—of such interval spent 
traveling from old to new place 
of employment. 16 Comp. Gen. 
212, distinguished 

Where, prior to Jan. 1, 1938, em- 
ployee was in neither duty nor 
leave status on Monday—a work 
day—intervening between termi- 
nation in one agency and appoint- 
ment in another, there is no au- 
thority to restore him to rolls of 
agency from which separated for 
that day to grant him leave of 


Break in service—Continued. 
absence with pay, or, for transfer 
of leave credit, there not having 
been a transfer ‘“‘without break 
in service.” (See also, ‘“‘break in 
service’ as defined in secs. 6 and 
9 of the annual and sick leave 
regulations effective Jan. 1, 1938) _. 
Permanent position and employee de- 
terminations—permanent or tempo- 
rary character of position under sec. 
6, Uniform Annual Leave Regula- 
tions, effective Jan. 1, 1938, relative 
to transfer of annual leave, is deter- 
mined by status of employee ap- 
pointed to occupy same, and term of 
appointment determines employee's 
status under definitions of tempo- 
rary and permanent employees in 


Permanent to temporary position 
pending probationary appoint- 
ment—where permanent employee 
of one agency was appointed in an- 
other agency for definite period not 
in excess of six months she became 
temporary employee within defini- 
tion of sec. 1, Uniform Annual Leave 
Regulations, effective Jan. 1, 1938, 
and annual leave to her credit under 
permanent appointment may not be 
transferred, notwithstanding tem- 
porary appointment was made pend- 
ing approval of subsequent proba- 
tionary appointment. 


Foreign Service: 
Accumulation limitations—sec, 22, act, 


Feb. 23, 1931, limiting annual leave 
which may be accumulated by Foreign 
Service enmployees of State Dept. to 
120 days in thape years or 180 days in 
four years, also limits period of accumu- 
lation, and maximum annual leave 
allowable in current year is unused 
leave for periods as so limited, plus 


Use of foreign vessels—returning to U. 8. 


at Gov’t expense of State Dept. foreign 
service officer on home leave of absence 
does not involve an official mission re- 
quiring arrival in U. 8. at any par- 
ticular time, and travel by foreign 
vessel for portion of journey in order 
to eliminate delay incident to use of 
American vessel, is unauthorized 


Forty-hour-week employees: 
Compensation rates: ; 


Forty-hour-per-week Panama Canal 
employees entitled to compensation 
during annual or sick leave at same 
rate paid while working, and ad- 
ministrative regulations fixing rate 
lower than current rate of pay, based 
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upon rate before date of act, Mar. 28, 
1934, unauthorized__...............-. 
Forty-hour week act, Mar. 28, 1934, 
permits, but does not require, in- 
creases in full-time weekly earnings, 
and does not preclude fixing lower 
compensation rate for 40-hour-week 
Panama Canal employees for leave 
paid for on days outside 40-hour 
weekly tour of duty, but regulation 
fixing lower compensation rate for 
days of leave during regular 40-hour 
tour of duty, is unauthorized. 
Leave regulation revision suggested. 
17 Comp. Gen. 348, amplified __._..-. 


Furloughs: 


Enlisted personnel in civilian positions. 


See Compensation, double. 
Military: 
Officers’ Reserve Corps: 
During annual leave prior to furlough 


or separation from service—ordering 
to active military duty under act, 
May 12, 1917, of employees of U. 8. 
who are also members O. R. C. and 
whose appointments have been ter- 
minated, or who have been placed on 


furlough or leave without pay, effec- 


tive upon expiration of accrued annual 


leave, does not require modification 
of administrative action so as to extend 
civilian pay status beyond date origi- 


Inactive duty status training—Federal 


Sick: 


civilian employee of O. R. C. ordered 
to duty, with his consent, for field 
training in inactive duty status, not 
entitled to military leave with pay for 


period involved, but compensation of 


civilian position authorized where there 


is available to emploPee’s credit annual 


leave sufficient to cover absence---... 


Act, Mar. 14, 1936: 
Advances: 


Excess leave deductions—amount to 
be charged for overdrawn annual 
and sick leave prior to Jan. 1, 1938, 
is for computing as to absence on 
Saturdays and Sundays on same 
basis as leave without pay authorized 
in advance (as outlined in decision), 
but as to charges for overdrawn 
leave after Dec. 31, 1937, see annual 
and sick leave regulations effective 
Jan. 1, 1938. 17 Comp. Gen. 14, dis- 


Liability if unliquidated—disbursing 
officer not liable for indebtedness of 
employee due to advances of sick or 
annual leave unliquidated prior to 
separation from service. See 16 
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Sick—Continued. 
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Advances—C ontinued. 


Subject to sec. 1, annual leave act, 
Mar. 14, 1986, sec. 3, sick leave act, 
Mar. 14, 1936, and applicable leave 
regulations, head of department may 
grant unaccrued annual and sick 
leave to employee notwithstanding 
no retirement fund deposits or other 
funds available out of which overpay- 
ment might be recouped. For pro- 
cedure to recover payments involv- 
ing advance leave see 16 Comp. Gen. 


After separation from service—where, 


prior to Jan. 1, 1938, employee was in 
neither duty nor leave status on 
Monday—a work day—intervening 
between termination in one agency 
and appointment in another, there is 
no authority to restore him to rolls of 
agency from which separated for that 
day to grant him leavo of absence with 
pay, or, for transfer of leave credit, 
there not having been a transfer “‘with- 
out break in service.” (See, also, 
“break in service” as defined in secs. 
6 and 9 of the annual and sick leave 
regulations effective Jan. 1, 1938.)_..- 


Basis for granting—duration of agency 


not determinative of. 


Civilian Conservation Corps employees: 


Civilian employees, as distinguished 
from enrollees, of C. C. C., created 
by act, June 28, 1937, entitled to sick 
leave under act, Mar. 14, 1936, either 
as permanent or temporary em- 
Ployees depending on tenure of em- 
ployment, statutory limitation of 
three years on life of Corps having 
no bearing on matter................ 


In view of purpose of act, June 28, 
1937, establishing Civilian Conserva- 
tion Corps, Sec’y of Interior is au- 
thorized, with approval of Director 
of Corps, to employ ‘‘needy college 
students” during summer vacation 
months in various professions, etc., 
and while they would be distinguish- 
able from enrollees, they would not 
be “employees of the United States” 
under annual and sick leave acts of 
Mar. 14, 1936, or “employees’’ oc- 
cupying “positions” within intent 
of classification act, and compensa- 
tion may be fixed at rate lower than 
minimum for lowest grade in which 
their positions would otherwise be 
ambeB adv ictisastiideowktiinwcee.- 


Civilian Conservation Corps enrollees— 


enrollees of C. C. ©. established by 
act, June 28, 1937, not civilian em- 
ployees of U. 8. within annual and 
sick leave statutes, Mar. 14, 1936. 
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and sick leave acts of Mar. 14, 1936, 
nor annual and sick leave regulations 
effective Jan. 1, 1938, authorize in- 
crease in amount or rate of compensa- 
tion payable for absence on annual 
or sick leave over that payable for 
ordinary duty status, notwithstand- 
ing prior decisions holding that leave 
with pay status is synonymous, for 
pay purposes, with work or duty 


Conversion from annual and leave with- 
out pay—involves granting of annual 
leave and leave without pay to cover 
remaining days of 1937 and report of 
sickness on first work day of new year 
alleged to have begun on first day of 
annual leave. Conversion of annual 
leave or leave without pay to sick 
leave unauthorized but upon return 
to duty in new year such conversion 
authorized for absence occurring in 
that year within the restrictions of the 
regulations. Uniform sick leave regu- 
lations effective July 1, 1936, and Jan. 


Cooperative employees: 

Employees appointed by Agri. Dept. 
in connection with cooperative work 
with States, etc., whose duties and 
time of work are supervised and 
controlled by Federal officers, are 
employees of U. 8. within sick leave 
act, Mar. 14, 1936, regardless whether 
portion or all of salaries is paid by 
Fed. Govt., or otherwise, and are 
regarded as in continuous duty 
status for leave purposes 

Where, under cooperative agreements 
between Agri. Dept. and States, etc., 
enployees are under Federal control 
six months of year and under coop- 
erating agency control other six 
months, sick leave under act Mar. 
14, 1936, accrues only while under 
Federal control, and although re- 
garded as in continuous duty status 
and Federal leave carried over from 
one continuous period of Federal 
control of one month or more to an- 
other, leave may be granted only 
for taking during Federal service, 
and leave accrued under cooperating 
agency may not be taken during 


“Days” defined—‘‘days”’ as used in the 
annual and sick leave acts of Mar. 14, 
1936, means calendar days, and not 


Delay in notice of separation from serv- 
ice—where employee’s services were 
terminated because of finding by Civil 
Service Commission of illegal appoint- 


ment but notice of termination was not 
given employee until last day of full 
pay period succeeding its stated effec- 
tive date, and request by the Com- 
mission to G. A. O. to withhold credit 
for further compensation payments, 
received after beginning of such suc- 
ceeding pay period, was not acted 
upon before employee’s separation 
from service, and employee worked or 
was in leave with pay status up to 
such notice of termination, he may be 
paid to include date of such notice, but 
not on account of leave or otherwise 
for any period thereafter 


Detailed employees—in adjusting cost 


between Federal agencies for services 
rendered by personnel of one agency 
for another agency, pursuant to pro- 
cedyre authorized by sec. 601, act, 
June 30, 1932, the value of credit for 
leave with pay as it accrues is for in- 
clusion as an item of cost, leave with 
pay now being a matter of right under 
leave acts, Mar. 14, 1936. 14 Comp. 
Gen. 452, amplified, and 17 Comp. 
Gen. 315, modified 


Forty-hour week employees: 


Decision of May 4, 19388, A-94536, 17 
Comp. Gen. 906, regarding Navy 
Dept. per diem employees, to effect 
non-work days administratively 
fixed, not being Sundays or holidays, 
are required, under annual and sick 
leave acts of Mar. 14, 1936, and leave 
regulations effective Jan. 1, 1938, to 
be charged as days of annual and 
sick leave when falling within period 
of leave, is applicable to all classes of 
employees of Govt. Printing Office 
regardless of hours of work per week 
or basis of payment of compensation. 

Per diem and per hour employees on 
forty-hour, five-day week under act 
Mar. 28, 1934, whose regular tour is 
Monday to Friday, and who receive 
no pay for Saturdays and Sundays, 
should be charged, under Sick Leave 
Regulations effective Jan. 1, 1938, 
with sick leave for all calendar days, 
including Saturdays and Sundays, 
within period of such leave 

Per diem employee on forty-hour, five- 
day week whose tour is Monday to 
Friday, should be charged sick leave, 
under sick leave regulations effective 
Jan. 1, 1938, for all calendar days, 
including Saturdays, Sundays, and 
holidays, within period of such 
leave, but should be credited only 
forty hours’ pay for each week within 
period of sick leave even though 
credited gratuity pay for holidays 
occurring therein, and no overtime 
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compensation is payable for absence 

on leave with pay 

Indefinite employees: 

Annual and sick leave may be credited 
to “‘indefinite employees’’ only for 
periods of continuous service of one 
month or more which may be carried 
over from one such period to another. 

Employee employed on “when actu- 
ally employed”’ basis for period of 
one month or more, who, although 
not continuously employed for 
month at any time, is required to be 
in readiness for call, is “indefinite 
employee”’ within annual and sick 
leave regulations effective Jan. 1, 
1938, but unless he served continu- 
ously for at least one month at some 


Phrase “required to be available for 
duty for a period of not less than one 
month” as used in definition of ‘‘in- 
definite employees” in annual and 
sick leave regulations effective Jan. 
1, 1938, means minimum period em- 
ployee serves, or is on call when 
needed, must not be less than one 
month but does not mean annual or 
sick leave may be credited for lay- 
off or furlough periods without pay 
or for continuous service of less than 


Whether “indefinite employees’”’ em- 
ployed on “when actually em- 
ployed” basis for more than one 
month, under varying circumstances 
of actual service, are entitled to 
annual or sick leave thereunder, 


Leave on leave—sec. 9, Annual Leave 
Regulations effective Jan. 1, 1938, 
providing that employees shall earn 
leave while on leave without pay due 
to injury received in line of duty, and 
while being paid by Employees’ 
Compensation Commission, does not 
authorize accumulation of sick leave 
during such period, and regardless of 
reason for which leave without pay is 
granted or taken, rules in sec. 10, Sick 
Leave Regulations effective Jan. 1, 
1938, apply to accrual of sick leave---- 
Non-work days—decision of May 4, 1938, 
A-94536, 17 Comp. Gen. 906, regarding 
Navy Dept. per diem employees, to 
effect non-work days administratively 
fixed, not being Sundays or holidays, 
are required, under annual and sick 
leave acts of Mar. 14, 1936, and leave 
regulations effective Jan. 1, 1938, to be 
charged as days of annual and sick 
leave when falling within period of 


employees of Govt. Printing Office 
regardless of hours of work per week 
or basis of payment of compensation... 


Overtime compensation—per diem em- 


ployee on forty-hour, five-day week 
whose tour is Monday to Friday, 
should be charged sick leave, under 
sick leave regulations effective Jan. 1, 
1938, for all ealendar days, including 
Saturdays, Sundays, and holidays, 
within period of such leave, but should 
be credited only forty hours’ pay for 
each week within period of sick leave 
even though credited gratuity pay for 
holiday occurring therein, and no 
overtime compensation is payable for 
absence on leave with pay 


Transfers: 


Appointment pending reinstatement 
in permanent status—employee 
separated from permanent position 
in one agency and given appoint- 
ment in another, effective after two 
non-work days intervened, pending 
reinstatement in permanent clas- 
sified status, entitled as permanent 
employee for leave purposes to 
transfer of sick leave credit earned in 
position from which separated, pro- 
vided termination date of appoint- 
ment not fixed therein, there having 
been no break in service within 
Uniform Leave Regulations because 
of intervening non-work days, but if 
termination date of appointment 
fixed therein at date not to exceed six 
months after date thereof, employe»: 
would be temporary for leave pur- 
poses and transfer of sick leave 
credit unauthorized 

Break in service: 

‘Three day interval—Friday, Satur- 
day, and Sunday—between resig- 
nation from permanent position in 
one Govt. agency and appoint- 
ment to permanent position in 
another, during which employee 
is in neither duty nor leave status, 
is break in service within leave 
regulations authoring transfers of 
leave credits only upon transfers or 
reappointments ‘‘without break in 
service,’ notwithstanding most— 
or all—of such interval spent 
traveling from old to new place of 
employment. 16 Comp. Gen. 212, 


Where, prior to Jan. 1, 1938, em- 
ployee was in neither duty nor 
leave status on Monday—a work 
day—intervening between termi- 
nation in one agency and appoint- 
ment in another, there is no 
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Break in service—Continued. 
authority to restore him to rolls of 
agency from which separated for 
that day to grant him leave of 
absence with pay, or, for transfer 
of leave credit, there not having 
been a transfer “without break in 
service”. (See, also, “break in 
service” as defined in secs. 6 and 9 
of the annual and sick leave regu- 
lations effective Jan. 1, 1938.) ..... 

Forty-hour-week employees: 
Compensation rates: 
Forty-hour-per-week Panama Canal 
employees entitled to compensation 
during annual or sick leave at same 
rate paid while working, and ad- 
ministrative regulations fixing rate 
lower than current rate of pay, based 
upon rate before date of act, Mar. 


Forty-hour week act, Mar. 28, 1934, 
permits, but does not require, in- 
creases in full-time weekly earnings, 
and does not preclude fixing lower 
compensation rate for 40-hour-week 
Panama Canal employees for leave 
paid for on days outside 40-hour 
weekly tour of duty, but regulation 
fixing lower compensation rate for 
days of leave during regular 40-hour 
tour of duty, is unauthorized. 
Leave regulation revision suggested. 
17 Comp. Gen. 348, amplified 

Sundays and holidays. See Sundays and 
Holidays. 


LEGISLATION: 


Prohibitory—expenditures in excess of limi- 
tation—accounting officers of Govt. with- 
out authority to sanction or approve illegal 
expenditure, in connection with purchase 
of passenger-carrying automobiles, in 
excess of that expressly provided by 
statute, whether or not action in attempt- 
ing expenditure taken in good faith 


LIENS: 


Certificates of release—act, Mar. 4, 1931— 
senior lienee subsequently becoming 
owner of property—act, Mar. 4, 1931, 
providing Comptroller General may issue 
certificate of release of Govt. junior lien 
on property, under certain conditions, 
does not authorize issuance of release where 
applicant becomes owner of property 
before issuance by virtue of foreclosure sale 
under senior lien 

Private property—newspaper notices with- 
out required authority—Government li- 
ability—payment for newspaper notices of 
sales, for default, of chattel property 
mortgaged to Resettlement Administra- 
tion unauthorized in absence of written 
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authority for such publication by head of 
department as required by sec. 3828, R. 8. 


LOANS: 


See Funds, private; Funds, public. 


MEDALS, PINS, AND BARS: 


Appropriation availability—mail truck acci- 
dent prevention—P. O. Dept. appropria- 
tion “Vehicle Service, 1938’’ for ‘‘accident 
prevention”, etc., available for purchase of 
medals, etc., to be awarded mail truck 
operators for careful driving, if administra- 
tive experience shows such awards encour- 
age “accident prevention,’ but may not be 
used for monetary rewards 


MEDICAL TREATMENT: 


Employees’ Compensation Commission ben- 
eficiaries—Public -Health Service sur- 
geons — additional compensation — act’g 
asst. surgeon, Public Health Service, 
whose appointment or contract of employ- 
ment is unlimited as to service required, 
whether full or part time, and whose com- 
pensation is fixed on annual, monthly, or 
daily basis, is medical officer of U. 8. within 
sec. 9, Employees’ Compensation Act, as 
amended by sec. 1, act, June 26, 1926, while 
entitled to pay as such surgeon, and is not 
entitled to additional compensation for 
treatment of beneficiaries of said act, but 
if'appointment or contract of employment 
limits service required and compensation is 
on fee basis, he is not such medical officer. 
15 Comp. Gen. 1007, amplified 


Private: 
History of legislation re military, etc., 


Injuries to State officer by Federal of- 
ficer—appropriated moneys not avail- 
able for medical, hospital, and burial ex- 
penses of State officer mistakenly and 
fatally shot by Federal officer during 
raid on illicit still, notwitshtanding the 
contention that shooting resulted from 
technical arrest, obligation of U. 8. to 
bear medical, etc., expenses of prisoner 
not arising alone because of act of arrest 
but only when prisoner is properly in 
custody of U. 8. as result of lawful ar- 


Leaves of absence—military, ete., personnel 
generally—under existing law, expendi- 
tures for civilian medical and hospital 
treatment authorized for officers of mili- 
tary services when “in line of duty,” or 
when ‘‘on duty,” may not be construed 
by Govt. accounting officers to include 
expenditures from Federal appropria- 
tions when such personnel are relieved 
from duty, are granted leave or furlough, 
and are permitted to travel extended 
distances entirely for personal interests, 
whether personnel be members of regular 
military establishments, National 
Guard, or Officers’ Reserve Corps 
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MEDICAL TREATMENT—Continued. 
Private—C ontinued. 

Marine Corps, Volunteer Reserve—injury 
while on leave of absence—payment not 
authorized for private medical] and hos- 
pital treatment rendered officer of Vol- 
unteer Marine Corps Reserve on active 
duty with C. C. C., injured while on 


National Guard: 

Appropriation evailability—appropria- 
tion for Dist. of Col. ‘Militia’ for 
fiscal year 1937, not available for medi- 
cal and hospital treatment of members 
of Dist. of Col. N. G., notwithstanding 
appropriation ‘‘National Guard” in 
War Dept. appropriation act, May 15, 
1936, providing for ‘‘medical and hos- 
pital treatment authorized by law” in 
connection with field, etc., training of 
National Guard generally, not avail- 
able where disease contracted ‘“‘not in 
line of duty” 


Disability inception prior to encamp- 
ment—National Guard members in 
field training under sec. 94, National 
Defense Act, who suffer disability or 
disease while engaged and participat- 
ing in encampment, are entitled to 
private medical treatment during 
period of encampment where Govern- 
ment facilities are not available, not- 
withstanding doubt as to inception of 


disability 


Extent of Government obligation—Na- 
tional Guard enlisted man injured in 
line of duty at encampment and suc- 
cessively furnished private and Gov- 
ernment hospitalization and medical 
treatment under act, Apr. 26, 1928, and 
substituted act, June 15, 1936, is en- 
titled to such benefits only until “‘fur- 
ther materia] improvement cannot be 
immediately attained’ as provided 
by National Guard regulations, and 
payment of expenses of his medical 
treatment and burial, incurred with- 
out authority from Federal Govern- 
ment, after finding by board of medical 
officers he had attained “maximum 
improvement,” and after his transfer 
from Government to a State hospital, 
is not authorized 


Injury due to willful negligence—where 
National Guard enlisted man injured 
in automobile accident at night while 
returning to camp as “‘hitch-hiker” on 
running board of privately owned au- 
tomobile from authorized personal 
business, his injuries were not suffered 
in “line of duty” as contemplated by 
act, June 15, 1936, but were result of 
“willful negligence’ within N. G. R., 
and claims of private physician and 
hospitals not allowed 


Page | MEDICAL TREATMENT—Continued. Page 
Public: 

Alaska Railroad Hospital—charges for 
services to other Government agency 
patients—Federal Board of Hospitali- 
zation resolution fixing per diem rate 
chargeable by Alaska R. R. Hospital for 
hospitalization of patients of other Gov- 
ernment agencies, may not preclude 
charging such other agencies with extra 
expense of services of surgeon paid by 
hospital on contract fee basis, or of spe- 
cial nurse furnished in addition to regu- 
lar hospital attendants 

History of legislation re military, etc., per- 
CE. nce timayalinn Siahbatinteahentes 

National Guard: 

Appropriation availability—appropria- 
tion for Dist. of Col. “Militia” for 
fiscal year 1937, not available for medi- 
cal and hospita] treatment of mem- 
bers of the Dist. of Col. N. G., notwith- 
standing appropriation ‘National 
Guard” in War Dept., appropriation 
act, May 15, 1936, providing for “‘medi- 
cal and hospital treatment authorized 
by law” in connection with field, etc., 
training of National Guard generally, 
not available where disease contracted 
“not in line of duty” 

Disability inception prior to encamp- 
ment—National Guard members in 
field training under sec. 94, National 
Defense Act, who suffer disability or 
disease while engaged and participat- 
ing in encampment, are entitled to 
medical treatment during period of en- 
campment notwithstanding doubt as 
to inception of disability 

Extent of Government obligation—Na- 
tional Guard enlisted man injured in 
line of duty at encampment and suc- 
cessively furnished private and Gov- 
ernment hospitalization and medical 
treatment under act, Apr. 26, 1928, and 
substituted act, June 15, 1936, is en- 
titled to such benefits only until ‘‘fur- 
ther material improvement cannot be 
immediately attained” as provided by 
National Guard regulations, and pay- 
ment of expenses of his medical treat- 
ment and burial, incurred without au- 
thority from Federal Government, 
after finding by board of medical offi- 
cers he had attained “‘maximum im- 
provement,”’ and after his transfer from 
Government to a State hospital, is not 


Active duty: 
Officers’ Reserve Corps: 

At home upon receipt of relief from duty 
orders—Army Reserve officer whose 
travel home was incident to leave and 
for own convenience rather than in 
compliance with order relieving from 
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Page | MILEAGE—Continued. Page 
Travel by privately owned automobile— 


MILEAGE—Continued. 
Active duty—Continued. 


Officers’ Reserve Corps—Continued. 
active duty which was mailed to and 
received by him at home, not entitled 
to mileage from last duty station to 
i ois dah wnthedischetlatdiicues 

Instructors with Reserve Corps Training 
Camps—Army Air Corps Reserve offi- 
cers on extended active duty are not 
entitled to per diem allowance for 
period they are assigned to duty as in- 
structors with Reserve Corps Training 


Army—offiicers—bus travel—travel by bus 
on regularly established line being highway 
travel by “‘privately-owned conveyance” 
within Army Regulations, Army Reserve 
officer performing such travel entitled to 
mileage based on shortest usually traveled 
highway distance between points of travel 
not to exceed distance shown in official 
mileage tables, and not to mileage based on 
official route by rail. 

Headquarters: 

Automobiles, use of own: 

Dual] headquarters substantially sepa- 
rated—where employee’s dual head- 
quarters are separated by substantial 
distance (six miles apart), and mileage 
claimed between the headquarters is 
entirely outside corporate limits, the 
travel was away from designated posts 
of duty within act, Feb. 14, 1931, and 
mileage is authorized for use of priv- 
ately owned automobile if properly 
authorized in advance, Prior de- 
cisions contra no longer to be followed. 

Home to place of duty outside corporate. 
limits—no objection to mileage pay- 
ments to Navy Department civilian 
inspectors for use of personally owned 
automobiles outside corporate limits of 
official stations, in traveling to places of 
inspection directly from their domiciles 
by shortest routes, in accordance with 
regulations limiting such payments to 
amounts not in excess of mileage for 
distance from corporate limits of official 
station based on shortest route from 
employee’s headquarters to place of 
inspection and return. 

Santa Monica and points outside Los 
Angeles—reimbursement allowed Navy 
civilian inspectors for official travel by 
privately owned automobile from head- 
quarters, Santa Monica, Calif., to 
points outside exterior boundaries of 
Los Angeles, but travel status begins 
only from point outside such boun- 
daries to other point so located 


Travel by privately owned automobile: 


Determination of economy and advantage 
—accompanying employee’s transporta- 
tion savings consideration—travel orders 
issued pursuant to departmental regula- 
tion by subordinate supervisory officials 


Continued. 
construed in light of regulation irrespec- 
tive of how individual orders worded, 
and provision in regulation that reim- 
bursement on mileage basis for use of 
personally owned automobiles should not 
exceed cost of transportation by common 
carrier, in absence of qualifying language, 
means cost by common carrier of one fare 
and not fares of all persons officially 
traveling with owner of vehicle 

Headquarters. See Mileage, headquarters, 
automobiles, use of own. 

Santa Monica and points outside Los An- 
geles—reimbursement allowed Navy 
civilian inspectors for official travel by 
privately owned automobile from head- 
quarters, Santa Monica, Calif., to points 
outside exterior boundaries of Los Ange- 
les, but travel status begins only from 
point outside such boundaries to other 
point so located 


See, also, related subjects, Traveling Ex- 


penses; etc. 


MINORS: 
Social Security Act payments—amounts due 


minor under secs. 203 and 204, Social Se- 
curity Act, may be paid directly to him, 
where no guardian appointed, upon deter- 
mination by Social Security Board he 
possesses sufficient responsibility or to 
adult with whom he resides, who acts as 
guardian in fact or stands in loco parentis, 
but limiting of payments to $50 instead of 
$500 advisable 


1035 | MISCELLANEOUS RECEIPTS: 
Collections—services rendered—collections 


from railroad company for services ren- 
dered on its behalf in sorting and handling 
mail by regular Postal Service employees 
are for deposit into Treasury as ‘‘Miscel- 
laneous Receipts—Postal Revenues,” and 
not to appropriation from which employ- 


Exchanges, old for new: 


Disposition of trade-in value—sec. 21, act, 
Jan. 12, 1895, authorizing exchanges by 
Public Printer of condemned machinery 
or material for new, is applicable only to 
machinery or material ‘in the Govern- 
ment Printing Office,” and as appropria- 
tion for Government Printing Office for 
fiscal year 1938, involved in purchase of 
motor truck, contains no exchange au- 
thority as to motor truck purchases, ap- 
propriation is chargeable with full 
amount of purchase price, amount al- 
lowed for exchanged equipment to be 
covered into Treasury as miscellaneous 


Where old automobile parts are exchanged 
for new, amount equal to exchange allow- 
ance must be covered into Treasury as 
miscellaneous receipt, unless appropria- 
tion involved specifically authorizes ex- 
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MISCELLANEOUS RECEIPTS—Con. 
Exchanges, old for new—Continued. 
change of old parts in part payment for 
new. 


See Fraud. 


MONEY: 


Exchange of. See Exchange. 
See also, Funds. 


NATIONAL BITUMINOUS COAL COM- 


MISSION: 
Bituminous Coal Act compliance: 
Bituminous Coal Act, 1937, having specifi- 
cally provided means for coping with 
violations thereof and for termination 
and cancellation of Gov’t coal contracts, 
G. A. O. will not question compliance 
with act by contractors, and where Gov’t 
purchases coal from contractor not a pro- 
ducer, it is contractor's responsibility to 
ascertain whether producer is in com- 
pliance with act 
No duty on Government purchasing agen- 
cies to ascertain whether bid prices on 
coal are below those fixed under Bitu- 
minous Coal Act, 1937, or authority in 
any Government contracting officer to 
reject bid merely because price or dis- 
count offered may contravene some code 
or regulation under said act, and where 
discount offered was disregarded in mak- 
ing award, payment should not be made 
without deduction of discount if made 
within period specified 
Price fixing orders—effect on Government 
contracts—coal contracts providing for 
increasing prices to minimum price es- 
tablished by Bituminous Coal Commis- 
sion, having necessarily contemplated 
legal establishment of minimum prices 
under Bituminous Coal Act, 1937, pay- 
ments thereunder of difference between 
contract prices and minimum price in 
Commission’s orders, not authorized 
until judicially determined U. 8. is le- 
gally liable for such differences 
Government status—as act, Apr. 26, 1937, es- 
tablishing National Bituminous Coal 
Commission “in the Department of the 
Interior,’’ does not make Commission sub- 
ject to administrative control of Secy. of 
Int., Chairman is head of establishment 
within sec. 2, act, May 14, 1937, providing 
for expenses of travel of civilian employees 
upon transfer of official station when au- 
thorized by head of department or estab- 


NATIONAL GUARD: 


Equipment and members: 
Bridge tolls: 

Members of National Guard, being 
members of respective State and terri- 
torial organizations and not troops of 
U. 8. within General Bridge Act, Mar. 
23, 1906—unless in actual service of 
U. S. under authority of Art. I, sec. 8, 
par. 15 of Constitution—tolls charged 


16 Comp. Gen. 1013, distinguished. 
MISREPRESENTATIONS: 


143 
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Page | NATIONAL GUARD—Continued. 


Equipment and members—Continued. 
Bridge tolls—Continued. 

for their use of bridges constructed 
under said act, in traveling to and 
from camps of instruction under Na- 
tional Defense Act, are payable from 
Federal appropriations for expenses of 
such transportation 

U. 8. Govt. vehicles, loaned to Miss. 
N. G., while moving to and from 
camps of instruction under National 
Defense Act, being ‘‘munitions of war 
of the United States’ within sec. 2, 
General Bridge Act, Mar. 23, 1906, no 
authority for payment of tolls for their 
movement over bridges constructed 
under said act where approaches lead- 
ing to bridges are free public high- 


Members—status, Federal or State, etc 


400 | NAVAL ACADEMY: 


770 


865 


NEGOTIABLE INSTRUMENTS: 


“Laundry Fund’’—status of positions, em- 
ployees, and funds—positions and em- 
ployees in laundry of U. 8. Naval Acad- 
emy, paid from “laundry fund’’ created 
by deductions from pay or allowances of 
midshipmen, are Government positions 
and employees, and fact deductions are 
deposited in private bank instead of in 
Treasury in supplement of direct appro- 
priation for laundry, does not remove them 
from Government control or render them 
nonaccountable funds 


NAVY DEPARTMENT: 


Purchases—open-market—applicability of 
naval service authorization—act, Mar. 2, 
1907, authorizing ‘‘purchase of supplies 
and the procurement of services for all 
branches of the naval service * * * in 
open market in the manner common 
among business men, without formal con- 
tract or bond,” under circumstances there 
specified, may not be applied to executive 
department of Navy—Navy Department 
proper—as distinguished from naval serv- 
a 


See Checks; Drafts. 


NEWSPAPERS: 


See Books, Periodicals, and Newspapers. 


OATHS: 


Appointments, etc.—District of Columbia 
employees—applicability of Federal em- 
ployee legislation—act, Aug. 14, 1937, dis- 
pensing, under certain conditions, with 
requirement for oath of office upon change 
in status of any officer or employee of ex- 
ecutive departments and independent es- 
tablishments of U. 8. who has once sub- 
scribed to oath required by sec. 1757, R.8., 
not applicable to employees of Dist. of 


Vouchers—traveling expenses—administer- 
ing over telephone—jurat wording of offi- 
cer administering oath required by stand- 
ard form of Government travel expense 


Page 
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OATHS—Continued. 


voucher being indicative of personal ap- 
pearance of affiant before administering 
officer, and falsity of oath being a matter 
for criminal prosecution, administering of 
an oath over telephone is unauthorized... 


OFFICERS AND EMPLOYEES: 


Contracting with the Government—em- 
ployge also a member of firm—purchasing 
by Govt. agent from firm of which he is 
member violates sec. 41, Federal Criminal 
Code, and imposes no legal obligation for 
payment of supplies involved 

Crimes—defenses—appropriation availabil- 
ity—where photographs, etc., were pur- 
chased for use in defending, from criminal 
charge, Federal Internal Revenue agent 
who shot State officer during raid on illicit 
still, and not to secure evidence of violation 
of Internal Revenue Laws as provided by 
appropriation for salaries and expenses, 
Bureau of Internal Revenue, appropriation 
not available for expenditure involved-._- 

Debts. See Compensation, withholding; Set- 
off. 

Demotion. See Compensation, reduction. 

Efficiency ratings—requirements for ad- 
ministrative promotions—administrative 
promotion of employee with “Fair” 
efficiency rating is without authority of 
law, regulations promulgated by Civil 
Service Commission pursuant to authority 
of sec. 9, Classification Act of 1923, limiting 
increases in salary within a grade to em- 
ployees attaining efficiency ratings of 
“Excellent”, “Very Good”, or “‘Good”’, 
and amount paid to the employee as in- 
crease in salary should be recovered 

Holding two positions. See Compensation, 
doudle. 

Hours of work: 

Departmental employees: 
Five-day week: 

May be administratively established 
with full time compensation for 
night shift of administrative field 
employees of Social Security Board 
located at Baltimore, Md., but not 
for night shift of departmental em- 
ployees so located 

May not be established administra- 
tively for supervisory and adminis- 
trative employees in departmental 
service, but may be so established for 
employees in field service, and 
determination as to departmental 
or field service depends upon work 
performed, whether local, or of a 
general supervisory and adminis- 
trative nature, and not upon place 
or city in which office involved is 


Federal employees generally—General 
Accounting Office jurisdiction—fixing 
uniform hours of work of Federal em- 
ployees under sec. 2, act Mar. 14, 1936, 
responsibility of administrative officers. 
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Hours of work—Continued. 
G. A. O. jurisdiction extends only to 
determination that expenditures are not 


Field service employees: 
Five-day week: 

Establishment of 5-day week for field 
employees of Dept. of Agr. assigned 
to cooperate with State road officials, 
not objectionable where employees of 
State highway department work 
only Monday to Friday, inclusive, 
and office occupied by cooperative 
employees is in State building 
officially closed Saturdays 

May be administratively established 
with full time compensation for 
night shift of administrative field 
employees of Social Security Board 
located at Baltimore, Md., but not 
for night shift of departmental em- 
ployees so located 

May not be established administra- 
tively for supervisory and adminis- 
trative employees in departmental 
service, but may be so established 
for employees in field service, and 
determination as to departmental or 
field service depends upon work 
performed, whether local, or of a gen- 
eral supervisory and administrative 
nature, and not upon place or city 
in which office involved is located_. 

Sec. 5, act Mar. 3, 1893, as amended, 
requiring “not less than seven hours 
of labor each day, except Sundays and 
days declared public holidays by law 
or Executive Order’’, not applicable 
to employees in field service, and 
except for §-hour law as amended by 
act Mar. 3, 1913, relating to employ- 
ment of mechanics, laborers, etc., 
there is no statute fixing either mini- 
mum or maximum hours of work re- 
quired of field employees per day or 


Qualifications—administrative office v. Civil 
Service Commission jurisdiction—positions 
excepted from civil service laws, etc_—where 
statute provides for appointment of class 
of employees without regard to civil-service 
laws or Classification Act, and adminis- 
trative office and Civil Service Commission 
agree that particular position is in such 
class and there is no question as to legality 
of compensation fixed for position, this 
office is not authorized to question pay- 
ments of salary to person appointed to 
position solely because Commission does 
not agree with administrative office as to 
qualifications of appointee 

Retirement. See Retirement. 


Thefts—withholding cf compensation and 


retirement deductions—payment of final 
compensation and refund of retirement de- 
ductions to former employee awaiting trial 
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OFFICERS AND EMPLOYEES—Con. 
for theft of Government property, should 


Page | PANAMA CANAL—Continued. Page 
Employees—cash relief allowances—dis- 


be withheld until his guilt or innocence 
has been established and there has been 
determined amount of loss sustained by 
U. 8. by reason of his thefts, balance of 
compensation, and amount to his credit in 
retirement fund, being available as a set-off 
against such losses and any fine court may 
impose, if not otherwise paid by defend- 


Transfers: 
Civil service exempted positions to civil 
service positions—person appointed 
without regard to civil service laws and 
regulations under designation of expert, 
attorney, etc., expressly excepted by 
statute from such laws and regulations, 
may not, immediately upon appoint- 
ment, or thereafter, be assigned to work 
of position in competitive classified serv- 
ice. 16 Comp. Gen. 703, amplified 
Classification Act exempted positions to 
classified positions—person appointed as 
expert, attorney, etc., without regard to 
Classification Act, as amended, with 
salary fixed accordingly, may not be 
assigned to duties and responsibilities 
that would cause his position to fall 
under said act. 16 Comp. Gen. 703, 
ON 5 vniccictintiniied 46 chsiisiesie 
See, also, Classification, transfers. 


charge for disability—involves determina- 
tions concerning dates of separation from 
service; non-applicability of Federal per- 
sonnel uniform retirement date act; retro- 
active and prospective awards; death of 
employee as terminating award; payments 
to beneficiaries; pay roll evidence; etc.; in 
connection with cash relief allowances 
granted Panama Canal employees not 
within Canal Zone Retirement Act dis- 
charged for disability due to age and dis- 


Retirement — annuities—retroactive deter- 


minations—Panama Canal employee 
whose application for disability retirement 
annuity under act, Mar. 2, 1931, was dis- 
allowed for insufficient proof that dis- 
ability was not due to misconduct, etc., 
entitled to have application reinstated and 
redetermined under amendatory act, June 
24, 1936, and if allowed, arinuity accrues 
retroactive to effective date had applica- 
tion originally been allowed 


Status under general laws of United States— 


general laws of United States not auto- 
matically extended to Canal Zone upon 
occupation under treaty, but only to ex- 
tent provided by statutes enacted by Con- 
gress. Downes v. Bidwell, 182 U. 8. 244; 
27 Op. Atty. Gen. 504 ; 


OPEN-MARKET PURCHASES: 

See Contracts, open-market purchases. 

ORDERS: 

Travel—serial numbering—Gen. Reg. 88, 
July 19, 1937—to be serially numbered, 
beginning with No. 1 for each fiscal year. 

PANAMA CANAL; 

Compensation: 


PATENTS: 
Infringements: 
Bonds. See Bonds, patents, infringements, 
Contracts—partial price withholding — 
where, in lieu of bond required by invi- 
tation for bids in protection of U. 8. 
against loss if contractor defaults under 
patent provisions of bid, provision is in- 


Holidays: 

Per diem employees—per diem employ- 
ees of Panama Canal not entitled to 
gratuity holiday pay under act, Jan. 6, 
1885, granting such pay to “‘per diem 


serted for withholding of percentage of 
price until in judgment of Sec’y of Com- 
merce, Government is satisfied U. 8S. is 
not liable on account of use of any in- 
vention as described, return of part of 


employees of the Government on 

duty * * * inthe United States’, 

whether the holiday occurs during the 

regular tour of 40-hours per week or on PAY: 
non-work days, but only under terms For civilian personnel. See Compensation. 


contract price withheld is not authorized 
until condition precedent thereto is met. 


and conditions of Executive order of Active duty: 
Feb. 2, 1914, issued pursuant to act, 
Aug. 24, 1912 

Per hour and per diem employees—em- 
ployees of Panama Canal above grade 
of laborer whose compensation is fixed 
by hour or day and who are appointed 
or employed for substantially con- 
tinuous period and required to work 
certain number of hours per day, re- 
garded as per diem employees and en- 
titled to full day’s compensation for 
Sept. 17, 1937—Anniversary of Signing 
of the Constitution of the United 
States—if work performed on that day 
from usual beginning time until closing 
pursuant to Executive order 


Retired officers (Navy)—retirement for 
disability—effective date of retirement 
of Navy and Marine Corps officers re- 
tired for disability under sec. 1453, R. 8. 
but for uniform retirement date pro- 
visions of act, Apr. 23, 1930, is date of 
approval by President of finding of re- 
tiring board, notwithstanding fixing of 
later date by approval of Navy Depart- 
ment’s recommendation of later effective 
date for retirement, and service up to 
date so recommended may not be coun- 
ted for longevity purposes in computing 
retired pay, nor may active duty pay 
and allowances, except to extent author- 
ized by Uniform Retirement Act, be 
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PAY—Continued. Page | PAY—Continued. Page 


Active Duty—C ontinued. Sickness—C ontinued. 


paid subsequent to date of Presidential 
approval. 16 Comp. Gen.187, amplified. 
Sickness. See Pay, sickness. 
Additional—aids—junior officer assigned as 
aid to Chief of Naval Operations not en- 
titled to additional pay because of assign- 
ment. Prior decisions amplified 
After expiration of enlistment—Navy en- 
listed men—awaiting court-martial trial 
or sentence—Navy enlisted man held for 
trial or sentence by court-martial after 
expiration of enlistment, not entitled to 
pay beyond period for which he contracted 
to serve. A. D. 6637, May 15, 1922, over- 


Drill—National Guard—drill with other 
than own organization— National Guard 
enlisted member who attends drill with 
another organization for which no armory 
drill pay is authorized for members thereof, 
may not be paid therefor on pay roll of own 
organization 

Longevity—service credits—midshipman 
appointed after discharge on graduation— 
midshipman honorably discharged on 
graduation, whose appointment as ensign 
not issued until more than six months 
thereafter, entitled to credit for service for 
longevity pay purposes only from date of 
acceptance of appointment, and not from 
date of rank stated in commission 

Pay rolls: 

Citizenship showing 

Signatures. See Signatures. 

Retired: 

Change in rating after retirement applica- 
tion—under act, Mar. 2, 1907, retired pay 
of enlisted man must be computed on 
active duty pay of grade when applica- 
tion for retirement is made, and promo- 
tion of Navy enlisted man after applica- 
tion made justifies no increase in retired 
Pay..-..----------------------- wo eeceeee- 

Navy officers—effective date of retirement 
for disability—effective date of retire- 
ment of Navy and Marine Corps officers 
retired for disability under sec. 1453, 
R. S., but for uniform retirement date 
provisions of act, Apr. 23, 1939, is date of 
approval by President of finding of retire- 
ing board, notwithstanding fixing of later 
date by approval of Navy Department's 
recommendativn of later effective date for 
retirement, and service up to date so 
recommended may not be counted for 
longevity purposes in computing retired 
pay, nor may active duty pay and allow- 
ances, except to extent authorized by 
Uniform Retirement Act, be paid subse- 
quent to date of Presidential approval. 
16 Comp. Gen. 187, amplified 

Sickness: 

National Guard—injury due to willful neg- 
ligence—where National Guard enlisted 
man injured in automobile accident at 


883 


40 


night while returning to camp as ‘‘hitch- 
hiker’ on running board of privately 
owned automobile from authorized per- 
sonal business, his injuries were not 
suffered in “‘line of duty’’ as contem- 
plated by act, June 15, 1936, but were 
result of ‘‘willful negligence’ within 
N. G. R., and pay and allowances for 
period of hospitalization subsequent to 
originally authorized training period not 


Officers’ Reserve Corps—determination of 
date disease contracted—Army Reserve 
Corps officer, in inactive status, hos- 
pitalized for disease incurred in line of 
duty not result of misconduct, entitled, 
within limitations of act, June 15, 1936, 
to pay and allowances “entitled to re- 
ceive at the time such * * * disease 
was contracted,’’ but where Board's hos- 
pitalization determination is based on 
showing disease was contracted on or 
about time condition was first noticed 
by officer, and there is no contempora- 
neous record as to time of contraction, 
that time governs pay and allowances. . 


PAYMENTS: 
Advance: 


Posters and pamphlets—safety pamphlets 
and posters are not periodicals within 
sec. 5, act Mar. 4, 1915, authorizing ad- 
vance payment for subscriptions to 
periodicals, and such payment is there- 
fore prohibited by sec. 3648, R. 8 

“Standard Corporation Records’’—appro- 
priation Air Corps, Army, 1938, provid- 
ing for purchase of publications, etc., is 
available for purchase for field use, and 
payment in advance of complete delivery 
of ‘Standard Corporation Records,” a 
monthly publication which properly 
may be classified as a periodical to be 
used as book of reference within excep- 
tion in act, June 12, 1930, from prohibi- 
tion in sec. 3648, R. &., against advance 
payments; restriction in sec. 3, act, Mar. 
15, 1898, against purchase of law books, 
books of reference. and periodicals for use 
of any executive department or other 
Government establishment at seat of 
Government not being applicable to 
fleld use purchases...................... 

“Third Decennial Index to Chemical Ab- 
stracts’’—payment for Third Decennial 
Index to Chemical Abstracts is not 
authorized in advance of delivery of its 
several volumes, as such publication is 
not a newspaper, magazine, or periodical 
within exception provided by act, June 
12, 1930, from’ prohibition in sec. 3648, 
R. 8., against payment from appropri- 
ated funds for services or supplies in 
advance of rendition or delivery, and as 
involved appropriation, Air Corps, 
Army, 1938, providing for purchase of 
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PAYMENTS—Continued, Page 
Advance—Continued. PENITENTIARIES AND PRISONS— 
various publications, does not except Continued. 
such publications from said prohibition. 455] Prisoners—retired Navy officers—subsist- 


Contracts. See Contracts. 

Duplicate instead of original documents— 
original still in existence—adjusted com- 
pensation certificates—-where only evi- 
dence of whereabouts of original adjusted 
service certificate is statement of veteran 
concerned—an incompetent—it may be 
regarded as lost and payment made on 
duplicate, as surety on bond furnished in 
connection with issuance of duplicate not 
relieved from liability in event Govt. sus- 
tains loss upon origina) certificate. 16 
Comp. Gen. 759, distinguished 

Erroneous— payment to rightful payee prior 
to refund—where check, issued on applica- 
tion of colored veteran in payment of ad- 
justed service bonds, was delivered to and 
negotiated by white person of same name 
and charge raised against negotiator and 
postmaster, who made wrongful delivery, 
payment to rightful payee unauthorized 
until recovery is had, as Vet. Adm. may 
not reconsider sainé epplication for certify- 
ing to Treasury for duplicate payment on 
the cancelled adjusted service certificate. 
A-84421, Mar. 19, 1937, distinguished 

Foreign curreney—congressional certification 
procedure—certification to Congress by 
Secy. of Navy under act, Dec. 28, 1922, for 
appropriation for claims of foreign na- 
tionals, ete., because of private property 
damages, on basis of U. &. currency in def- 
inite amount of damage, plus indefinite 
additional amount te cover possible fluc- 
tuations in exchange, is preferable to certi- 
fication of definite amount of damage only, 
with consequent unavailability of appro- 
priated moneys sufficient to pay entire 
claim in event exchange rates at time of 
payment are less favorable than those 
existing at time of certification 

PENITENTIARIES AND PRISONS: 

Prison industries: 

Purchases elsewhere—Government liabil- 
ity—contracts with private firms for 
articles required to be purchased from 
Federal Prison Industries, Inc., pur- 
suant to acts, May 27, 1930, and June 23, 
1934, involving regular, as distinguished 
from emergency relief, appropriations, 
may not create obligation on Govern- 
ment, notwithstanding administrative 
allegation of unawareness materials weie 
available through Federal Prison Indus- 


ence payments to messes—Navy appropri- 
ation “Miscellaneous Expenses’ for fiscal 
year 1938 not available for payment to 
messes for subsistence furnished retired 
naval officer while in status of general 
court-martial prisoner aboard receiving 
ship classified as a “‘shore establishment’’. 
17 Comp. Dec. 743 and 71 MS. Comp. Dee. 
655, applicable to retired officers as well as 
those on active list, whether or not com- 
pensation expressly includes subsistence 


Transfers of appropriations—reimbursement 


for temporary charges—total cost of services 
and supplies procured from private sources 
and properly chargeable to appropriations 
for two or more penal institutions, may not 
be charged to one appropriation with 
subsequent reimbursement from others 
under sec. 601, act, June 30, 1932, institution 
to be reimbursed not being “‘in a position 
to supply or equipped to render” the ser- 
vices as required by said act, and practice 
being violative of sec. 3678, R. 8 


PENSIONS: 
St. Elizabeths Hospital inmates: 


Availability for burial expenses: 

Although available for burial expenses, 
nevertheless subject to proper admin- 
istrative regulations, and undertaker’s 
charges not payable therefrom where 
exorbitant, and with knowlege of limi- 
tations 

Decision in 16 Comp. Dec. 780, permit- 
ting use of pension money to credit of 
deceased inmate of St. Elizabeths 
Hosp. for burial purposes, being based 
upon then existing limited availability 
of appropriated funds therefor, and 
there now being ample provision for 
-such burial at Gov't. expense, such use 
of pension moneys is no longer neces- 
sary, same being for application to gen- 
eral uses of hospital as provided by 
statute where no surviving wife or 
minor children. 17 Comp. Gen. 383, 


Transfers, patients and funds—where 
pensioner inmate of St. Elizabeths Hos- 
pital is transferred to Vets.’ Adm. Fac., 
Pension moneys credited to his account 
while at hospital should be transferred to 
Facility concerned. 16 Comp. Gen. 522, 
distinguished 


tries, Inc.; that distance involved was 

too great to justify such purchase; etc. . 638 
Purchases from Civilian Conservation 

Corps funds—provisions of aet, May 27, 

1930, requiring Govt. purchases of prod- 

ucts of Federal prisons, applicable to 

appropriations under act, June 28, 1937, 

establishing C. C. C. 15 Comp. Gen. 

642, distinguished .......-..---- bin oweinely 194 


See, also, Veterans’ Administration. 


PERIODICALS: 
See Books, Periodicals and Newspapers. 
PERMANENT APPROPRIATION RE- 
PEAL ACT, 1934: 
Funds—trust—unclaimed moneys—all de- 
posits subsequent to June 30, 1935, repre- 
senting unclaimed moneys of individuals 
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PERMANENT APPROPRIATION RE- 


PEAL ACT, 1934—Continued. 

whose whereabouts are unknown are for 
crediting to consolidated trust fund receipt 
account established by sec. 17 (a), Perm. 
Appro. Repeal Act, 1934, and not to trust 
fund receipt accounts under several de- 
partments and agencies depositing, as was 
prior practice 


PERSONAL SERVICES: 


Appropriation availability: 

General appropriation for administrative 
expenses for Division of Grazing Con- 
trol, Int. Dept., being available for per- 
sonal services in Dist. of Col. and the 
field, charging part of salaries of clerical 
employees engaged upon range construct- 
tion program to special appropriation for 
that program unauthorized 

Payment for personal services not to ex- 
ceed specified amount in Dist. of Col. 
having been authorized by general ap- 
propriation for administrative expenses 
for operation of Division of Grazing Con- 
trol, Int. Dept., said appropriation, by 
necessary implication, is available for 
Personal services in the field 

Architects and engineers—method of pro- 
curement—Navy Dept. building con- 
struction projects—architects and engi- 
neers may be selected by consultation, and 
without competitive design, for services in 
connection with Navy Dept. building con- 
struction program to be carried out under 

Project allocations from Work Relief and 

Public Works Appro. Act of 1938, if paid 

from regular appro. ‘Maintenance, Bu- 

reau of Yards and Docks, 1939’’, but if to 
be paid from allocated funds such services 
must be obtained under Civil Service rules 
and regulations and at Classification Act 


Attorneys. See Altorneys, hire of. 

Blood transfusions—Veterans’ Administra- 
tion patients—reporting to Congress for 
payment—furnishing of blood to patient 
of Veterans’ Administration Facility by 
salaried civilian employee of Federal Gov- 
ernment with full knowledge that under 
law and regulations she was not entitled 
to payment therefor, does not involve a 
matter containing such elements of legal 
liability or equity as would justify G. A. O. 
in making report thereof to Congress under 
act, Apr. 10, 1928, with recommendation 
that additional compensation be paid for 


Employment without advertising—neither 
fact that construction of dioramas involves 
Primarily personal services of specialized 
character, nor that no one agency has fa- 
cilities for all work required within time 
available, authorizes dispensing with ad- 
vertising, but under involved circum- 
stances there is no objection to advertising 
entire needs with instructions to bidders to 
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submit bids for such part as each is quali- 
fied to perform within allotted time—re- 
serving right to accept for different parts 
of work as many of lower bids as necessary 
to insure completion of all work within 
allotted time 
Limitations—fund transfers between de- 
partments and _ establishments—funds 
transferred to Bureau of Standards by 
Geological Survey for performance of work 
or services are available for personal] ser- 
vices to extent necessary 
Messengers: 
Private contract v. Government per- 
sonnel: 
Availability of regular messenger per- 
sonnei: 

Commercial messenger service pro- 
cured by Soc. Sec. Board at seat of 
Government in real emergency, 
might be justified in some particular 
instance notwithstanding non-avail- 
ability of appropriated moneys gen- 
erally where there are employed reg- 
ular messenger personnel paid on 
annual basis. 16 Comp. Gen. 1049, 
En tinciaiscnnapieviyesegane 

Field offices of Soc. Sec. Board which 
maintain no regular messenger per- 
sonnel may procure commercial mes- 
senger service notwithstanding pro- 
curement at seat of Government not 
authorized because of availability of 
regular messenger personnel paid on 
SEE DEE... dncnedtdoctadeenenecen 

Payment authorized for commercial 
messenger service procured by State 

Dept. solely to supplement service or- 

dinarily performed with use of Govt. 

wires regularly maintained between 

Naval Communications Service and 

department’s communications office - - 

Services of messengers are personal, re- 
quired to be performed by regular em- 
ployees and not ‘arough contracts with 
private concerns, notwithstanding 
personnel appointments are exempted 
from Civil Service laws and Classifica- 
tion Act 
Negotiated contracts—payment delays— 
personal service agreements for architec- 
tural services, made without advertising 
or competition, require showing of utmost 
good faith in negotiation and administra- 
tion, and where it appears payment for 
identical services have been repeatedly 
provided for under succeeding agreements 
with same party, whereas services were 
rendered but once, etc., no further pay- 
ments may be approved until good faith 
and validity of entire transaction estab- 


Salary limitations—private contract v. Gov- 
ernment personnel—Social Security Board, 
by reason of proviso in appropriation for 
fiscal year 1938, ‘‘for employing persons or 
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PERSONAL SERVICES—Continued. 

organizations, by contract or otherwise, 
for special accounting, actuarial * * * 
services,” may employ, by contract, pure- 
ly personal services of kind enumerated, 
notwithstanding general rule services are 
for performance by Federal personnel un- 
der Govt. supervision, but if contracts are 
for purely personal services as distin- 
guished from nonpersonal services, salary 


Stenographic: 
Evaluation of bids: 

Inclusion in invitation for bids for steno- 
graphic reporting service of statement 
of amount to be charged public for 
copies is for purpose of preventing ex- 
orbitant price to public and when such 
charges are not exorbitant they may be 
disregarded in award of contract-....-. 

Where in connection with advertising for 
stenographic reporting service, bidder, 
without requirement of specifications, 
offers rebates to Government depend- 
ent upon his sales to public, bid should 
be disregarded in making award, offer 
not only being unfair to other bidders, 
but involving also uncertainty of cost 
to Government not capable of being 
rendered certain by elements not con- 
trolled by contractor_..........-...... 


PHILIPPINE ISLANDS: 


Products—applicability of Buy American 
Act—not now foreign products under Buy 
American Act, Mar. 3, 1933, such islands 
still being subject to U. 8. jurisdiction --.. 


PHOTOGRAPHS: 


Injuries to State officer by Federal officer— 
appropriation availability—where photo- 
graphs, ete., were purchased for use in de- 
fending, from criminal charge, Federal In- 
ternal Revenue agent who shot State officer 
during raid on illicit still, and not to secure 
evidence of violation of Internal Revenue 
Laws as provided by appropriation for 
salaries and expenses, Bureau of Internal 
Revenue, appropriation not available for 
expenditure involved. -.................... 

POST OFFICE DEPARTMENT: 

Jurisdiction—envelope purchases—w here ad- 
vertising for bids by Postmaster General 
for negative preservers under determina- 
tion they were envelopes within act, June 
26, 1906, requiring purchase through him, 
not so clearly erroneous as to require dis- 
agreement by G. A. O., matter of conflict- 
ing jurisdiction because of contracting by 
Treas. Dept. for identical items, is for sub- 
mission to Attorney General and not for 
determination by G. A. O 

Mails: 

Insured parcels: 
Government purchases—where articles 
are purchased f. 0. b. contractor’s 
shipping point and contractor is in- 
structed to deliver via parcel post, con- 
tractor may be advised package should 
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POST OFFICE DEPARTMENT—Con. 
Mails—C antinued. 





Insured parcels—Continued. 
not be insured, but where no notice 
given and contractor in good faith pays 
insurance, reimbursement authorized. 
See, however, 50 Stat. 479 and 17 
Comp. Gen. 139 re shipments of 
PP cbietwechbbtccbbectocuece 

Indemnity payments: 

Negligence of post office clerk in failing 
to acquaint himself with regulations 
and his acceptance of prohibited ar- 
ticle for insurance do not constitute 
exceptional circumstance within 
regulation prohibiting payment of 
indemnity “for parcels which con- 
tain prohibited articles except those 
* * * for the loss, rifling, or dam- 
age of which limited indemnity may 
exceptionally be paid under the 
usual conditions,” but regulation, 
not being clear, should be amended 
so that cases in which exception is to 
be applied might be readily ascer- 
Pe saebUsdin daha kdviie melacsgnes 

Such payments in excess of amount 
commensurate with fee charged un- 
authorized, notwithstanding subse- 
quent collection of additional fee in 
attempted justification of amount 
paid SBE JUi isos co saeenncds 

Transportation. See Transportation, mails. 


Postal Service: 


Employees—railroad mail carrier trans- 
portation charges—where sleeping cars 
owned by parent railroad company are 
operated by its subsidiary engaged in 
carrying mails, no authority for payment 
to either company for sleeping accom- 
modations furnished post office inspec- 
tors on official business or for passenger 
fare for portion of journey within Canada_ 

Postmasters—postal clerk’s embezzlement 
extending into two accounts—applica- 
tion of unpaid salary, retirement deduc- 
tions, and bond penalty._............... 

Railway Mail Service—transportation, via 
bus or rail—transportation by bus of 
substitute railway postal clerks away 
from headquarters to substitute for 
clerks on leave, authorized, notwith- 
standing act, July 28, 1916, requiring 
free transportation of Railway Mail 
Service employees traveling on official 
business on railroads carrying mails, if 
transportation by rail results in greater 
expense to Govt. for salaries and travel 
allowances because of additional time 


Services rendered—disposition of collec- 


tions—collections from railroad company 
for services rendered on its behalf in sorting 
and handling mail by regular Postal 
Service employees are for deposit into 
Treasury as “Miscellaneous Receipts— 
Postal Revenues,” and not to appropria- 
tion from which employees paid 
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PRINTING AND BINDING: Page | PROJECTS—Continued. Page 
Appropriation availability—specific ». gen- Employment of architects, etce.—Navy 


eral appropriations—Commerce Depart- 
ment—appropriation for ‘Investigation 
of Building Materials’ by Bureau of 
Standards, providing for ‘‘the publication 
and dissemination of the results thereof,’’ 
available for necessary printing and bind- 
ing rather than general appropriation for 
printing and binding for Dept. of Com- 


Printing—National Park Service descriptive 
folders—availability of trust fund gifts, 
etc.—trust fund gifts, etc., accepted by 
National Park Trust Fund Board under 
sec. 2, act, June 10, 1935, may not be used 
for printing, for sale to general public, of 
pamphlets descriptive of National Park 
Service historical areas unless contribu- 
tions were made for that purpose and there 
is not involved a violation of said act regard- 
ing nonengaging of Board in any business. 

PRISONERS: 
See Penitentiaries and Prisons, prisoners. 


PRISONS: 
See Penitentiaries and Prisons. 


PRIVATE FUNDS: 
See Funds, private. 


PRIVATE PROPERTY: 
See Property, private. 


PROJECTS: 

Bonneville Dam—statutory availability for 
unassociated land purchase and building 
construction—appropriation for construc- 
tion of Bonneville Dam may not be used 
for acquiring land and constructing im- 
provements thereon to replace ranger sta- 
tion facilities of Forest Service located on 
land to be flooded because of dam con- 
struction, such relocation upon lands not 
now owned by Government not being 
necessary incident to, or required for, com- 
pletion of dam project. 7 Comp. Gen. 
SI cdicdimne dessin étbinnen 

Colorado-Big Thompson project, Colorado— 
statutory availability limitation—proviso 
in act, Aug. 9, 1937, making appropriation 
for irrigation and power project, that ‘‘no 
construction thereof shall be commenced 
until the repayment of all costs of the pro-" 
ject shall * * * be assured by appro- 
priate contracts with water conservancy 
districts”, is for interpretation in light of 
plan referred to in act, which contem- 
plates reimbursement of costs chargeable 
to irrigation features only as distinguished 
from power features 

Compensation—fractional month computa- 
tions—administrative and supervisory per- 
sonnel—rule for computation of compensa- 
tion of supervisory and administrative 
employees engaged on Works Prog. Adm. 
projects and paid from project funds, as 
distinguished from employees of that class 
paid from allocations for administrative 
expenses. 15 Comp. Gen. 1038, modified. 


Dept. building construction—architects 
and engineers may be selected by consul- 
tation, and without competitive design, for 
services in connection with Navy Dept. 
building construction program to be car- 
ried out under project allocations from 
Work Relief and Public Works Appro. 
Act of 1938, if paid from regular appro. 
“Maintenance, Bureau of Yards and 
Docks, 1939’, but if to be paid from allo- 
cated funds such services must be obtained 
under Civil Service rules and regulations 
and at Classification Act rates 


Funds: 


Adjustments—revised procedure—Gen. 
Reg. 78, Aug. 17, 1937 

Allocations—work expenditure limita- 
ion—where, pursuant to authority in 
Emer. Relief Act, 1935, for allotments 
for project loans or grants where, in 
determination of President, not less 
than 25% or aggregate thereof, is to be 
expended for work under each particu- 
lar project, President in allocating funds 
for a project determined that not less 
than 25% should be expended for work, 
that percentage is exclusively available 
for work, but expenditure of entire 25% 
for work is not mandatory if unnecessary 
and labor in fabricating machinery spe- 
cifically for work on project from allot- 
ment therefor and under same direction 
as other project work may be included 


Availability prior to sponsor’s property 
title, etc., acquisition—where President’s 
project approval is on condition that 
“No expenditure of Federal funds 
* * * will be made until easements 
or rights-of-way have been obtained 
from the owner for all work on private 
property,” and municipality has not 
acquired title to, or an easement or right- 
of-way in, project property, no author- 
ity for expenditure of Federal funds on 
project, notwithstanding city is in 
possession of property under sale agree- 
ment with owner 


Grants: 


Government liability for related increased 
construction costs—where Navy Dept. 
contract with city sewerage commission 
provided for payment of specified sum 
by U. S. as its share of cost of sewerage 
system available for naval activity 
sewage, no authority for payment in 
excess of contract price to cover increased 
construction costs due to minimum wage 
scales of codes set up by P. W. A. &nd 
known when contract entered into, and 
claim for excess not such as to justify 
reporting to Congress under act, Apr. 
10, 1928, particularly where P. W. A. 
contract with commission for financing 
sewerage and drainage system for city 
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PROJECTS—Continued. 
Grants—Continued. 
also provides for percentage grant or 


Page | PROPERTY—Continued. 
Private—Continued. 
Damages—Continued. 

366 Military service—Continued. 
household effects incident to change 
of station, concluded—without re- 
Porting facts disclosed—that dam- 
ages occurred in transit and while 
goods were in care and custody of 
carriers which had receipted for 
same without exception, G. A. O. 
will not attempt collection of dam- 
ages for benefit of owner, from com- 
pany which packed goods, in absence 
of proof admissible in court of com- 
pany’s responsibility 

Storage. See Property, private, dam- 
ages, storage. 

Transit. See Property, private, dam- 
ages, transit. 

Storage—where evidence concerning 
alleged faulty packing of Army officer’s 
effects on station change suggests dam- 
age may have resulted from storage, 
and contradicts finding of Board ‘‘that 
the damage was due to faulty packing 
and crating and not due to the carrier,” 
reimbursement for damage unauthor- 
ized under act, Mar. 4, 1921, no claim 
therefor having been filed against 
carrier as required under act, and act 
not providing for damages resulting 
from storage 

Transit: 

Sec. 5 (d), River and Harbor Act, Jan. 
21, 1927, authorizing reimbursement 
for expenses “incurred by civilian 
employees on river and harbor works 
for packing, crating, hauling, and 
transporting household _ effects, 
* * * when making permanent 
change of station,’ does not author- 
ize reimbursement for damages from 
packing and moving such effects, 
and where Govt. contracted for 
packing and crating, no authority 
for deducting from payments to 
contractor any amount on account 
of damage, notwithstanding due to 
improper packing 

Where evidence concerning alleged 
faulty packing of Army officer’s ef- 
fects on station change suggests 
damage may have resulted from stor- 
age, and contradicts finding of Board 
“that the damage was due to faulty 
packing and crating and not due to 
the carrier,’ reimbursement for 
damage unauthorized under act, 
Mar. 4, 1921, no claim therefor hav- 
ing been filed against carrier as re- 
quired under act, and act not pro- 
viding for damages resulting from 


Use of proceeds from sale of bond secur- 
ity—no objection to use of proceeds from 
sale of securities acquired by Govern- 
ment from grantees in connection with 
Federal loans made under Title II, Nat. 
Ind. Rec. Act, for purpose of making 
additional payments to grantees under 
original grant and loan contracts in lieu 
of cancellation of bonds as originally 
provided for, but payments are subject 
to grant limitations of Public Works 
Administration Extension Act, 1937_.--. 

Limitations—Works Progress Administra- 
tion—Emergency Relief Appropriation 

Act, 1937—allocations of funds provided 

by Emergency Relief Appropriation Act, 

1937, to Works Progress Administration 

for use on projects approved under Emer- 

gency Relief Appropriation Act, 1935, and 

Emergency Relief Appropriation Act, 

1936, prior to June 30, 1937, are not subject 

to limitations specified in Emergency 

Relief Appropriation Act, 1937_........... 

Rio Grande canalization—land acquisition— 
where work under Rio Grande canalization 
project involves not only construction of 
irrigation ditches but also levees for flood 
waters, payment of reasonable price, not in 
excess of appraised value, may be made 
for additional area required for flood con- 
trol purposes, right of way reserved, under 
act, Aug. 30, 1890, in patents for lends 
involved, referring only to ditches to con- 
vey water for reclamation of arid lands by 
irrigation, but no payment may be made 
for lands required purely for irrigation 


‘PROMOTIONS: 
See Compensation. 
PROPERTY: 
Insurance. See Jnsurance. 
Private: 
Damages: 

Foreign claims—congressional certifica- 
tion and procedure—certification to 
Congress by Secy. of Navy under act, 
Dec. 28, 1922, for appropriation for 
claims of foreign nationals, etc., be- 
cause of private property damages, on 
basis of U. 8. currency in definite 
amount of damage, plus indefinite 
additional amount to cover possible 
fluctuations in exchange, is preferable 
to certification of definite amount of 
damage only, with consequent un- 
ayailability of appropriated moneys 
deco to pay entire claim in event 
exchange rates at time of payment are 
less favorable than those existing at 
time of certification 


Military service: Where property of Army officer 


Institution of suits—where fact finding 
board of officers, appointed to inves- 
tigate damages to Army officer’s 


damaged on change of station, reim- 
bursement authorized either by pay- 
ment of amount of damage or by re- 
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PROPERTY—Continued. 


Private—Continued. 
Damages—Continued. 
Transit—Continued. 
placing in kind from Govt. property 
on hand, but replacement of dam- 
aged parts precludes payment for 
damages to same articles.........-. 
Liens. See Liens. 
Lost or destroyed: 
Government liability: 

Inferior contract deliveries—where 
seeds, properly stored while awaiting 
results of laboratory test, were subse- 
quently rejected as not meeting 
germination requirements of speci- 
fications, Government, having exer- 
cised reasonable care in protection of 
seeds, is not liable for their destruc- 
tion by fire of unknown origin. ----- 

Where material, seized by Customs 
authorities for violation of tariff laws 
was not sent to public stores as re- 
quired by Regulations but was al- 
lowed to remain on dock at request 
and for apparent benefit of claimant, 
and portion was mysteriously lost, 
claim for its value is one for damages, 
growing out of wrongful act of em- 
ployees, which may not be allowed 
by G. A. O., there being no appro- 
priation for payment of such claims, 
nor reported to Congress under act, 
Apr. 10, 1928, as containing “such 
elements of legal liability or equity” 
as to be deserving of its considera- 


Military service: 

Loss in private residences in common 
catastrophe—act, Mar. 4, 1921, pro- 
viding for reimbursement for private 
property lost, damaged or destroyed 
in military service, does not author- 
ize reimbursement where household 
goods of officers residing in private 
residences in civilian community are 
lost in common catastrophe affecting 
alike all residents in same vicinity, 
such loss not being “‘in the military 


Where, in connection with destruction 
of Army officer’s private property by 
fire, owner’s activities, immediately 
upon discovery of destroying agency, 
are in part with respect to own prop- 
erty and in part with respect to sav- 
ing lives and Govt. property, or in 
performance of authorized or re- 
quired military duties, and conclu- 
sive evidence not available to estab- 
lish whether discontinuance of ef- 
forts to save his property is before or 
after no hope of saving same, deter- 
mination of Sec. of War controlling 
as to whether case comes within act, 
Mar. 4, 1921, authorizing reimburse- 


Seized—reward. See Rewards. 
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Public: 

Damages—interdepartmental loans—ap- 
propriation for participation of U. 8. in 
International Exposition at Paris, 1937, 
while available for “purchasing, con- 
structing, or renovating exhibits,” is not 
available for cost of replacing after close 
of exposition, airways map loaned by 
Commerce Dept. for use as exhibit 
which was not exhibited because on ar- 
rival at Paris it was found damaged 
Depend Hiss cccdayes ctyuidegecycasse 

Lost or destroyed—replacement—materials 
or equipment lost under conditions not 
bringing it under Government Losses in 
Shipment Act, July 8, 1937, providing for 
insurance of valuables in shipment under 
certain conditions, must be replaced at 
expense of agency involved and is 
chargeable to current appropriation 
otherwise available for procurement 


Repairs. See Repairs and Improvements, 


property, public. 
Storage. See Storage, property, public. 


PUBLIC BUILDINGS: 


Repairs and improvements—appropriation 
availability—-general v. specific appropria- 
tions—where installation of auxiliary air- 
conditioning system in public building in 
D. of C. does not involve changes necessary 
because of specialized work to be performed 
therein by agency occupying same, appro. 
for agency, containing no provision for al- 
terations or improvements of public build- 
ings, not available for installation as Natl. 
Park Service appro. provides specifically 
for improvements to public buildings in 
D. of C., rule being that where there is 
appro. for specific purposes, its inade- 
quacy does not authorize use of more gen- 
eral appro. 16 Comp. Gen. 160; id. 816, 


PUBLIC FUNDS: 


See Funds, public. 


PUBLIC PROPERTY: 


See Property, public. 


499 | PUBLIC UTILITIES: 


See Eleciricity; Telegrams. 


PUBLIC WORKS ADMINISTRATION: 


Grants—use of proceeds from sale of bond 
security—no objection to use of proceeds 
from sale of securities acquired by Gov- 
ernment from grantees in connection with 
Federal loans made under Title II, Nat. 
Ind. Ree. Act, for purpose of making addi- 
tional payments to grantees under original 
grant and loan contracts in lieu of cancella- 
tion of bonds as originally provided for, 
but payments are subject to grant limita- 
tions of Public Works Administration 
Extension Act, 1087.........<.......-.---- 


PURCHASES: 


Arms and ammunition. See Arms and 
Ammunition. 


Automobiles, trucks, etc. See Vehicles. 
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PURCHASES—Continued. Page | REAL ESTATE—Continued. 
Medals, pins, and bars. See Medals, Pins, Acquisition—Continued. 
and Bars. Condemnation—C ontinued. 
Water. See Water. Appropriation availability—Continued. 
Bee also, Advertising; Contracts. withstanding awards delayed be- 
QUARTERS: yond period of availability of funds 
In kind: for new obligations, but obligation 


Additional unusual duties—where Agr. 
employees assigned to C. C. C. camps 
are furnished lodging at such times dur- 
ing month as they are required to re- 
main on duty overnight, etc., for super- 
visory duties in emergencies or for du- 
ties as caretakers in abandoned camps, 
or at such times as return to regular 
residences is impracticable because of 
late completion of additional duties as 
instructors, established monthly quar- 
ters allowance should be prorated and 
deducted for number of nights’ lodging 
furnished during each pay period 

Joint occupancy—no authority to deduct 
determined value of Govt. quarters 
from compensation of only one of two 
employees occupying quarters in com- 
mon, but compensation of each em- 
ployee must show proper deduction for 
value to him of quarters occupied 

Quarters allowance: 

Marine Corps enlisted men—during over- 
seas transportation—Marine Corps en- 
listed men in receipt of quarters allow- 
ance prior to embarkation of organiza- 
tion for “temporary duty beyond the 
seas,” were not by such change of loca- 
tion of organization given temporary 
duty status away from normally assigned 
duty station within act, Apr. 15, 1926, as 
amended by act June 20, 1936, and are 
not entitled to quarters allowance dur- 
ing period of transportation with organi- 
tation via Govt. boat to overseas station. 

Navy enlisted men—temporary duty— 
Navy enlisted man in receipt of quarters 
allowance at permanent station, en- 
titled to allowance continuance benefits 
of act, June 20, 1936, for period of tempo- 
rary duty aboard naval vessels where 
received quarters in kind, ifand when he 
returns to duty at station from which 
sent on temporary duty 


REAL ESTATE: 


Acquisition: 
Condemnation: 
Appropriation availability: 
Authorization for condemnation pro- 
ceedings constituted an obligation of 
appropriated funds for payment of 
awards notwithstanding the awards 
are delayed beyond period of avail- 
ability of such funds for new obliga- 


Request upon Attorney General to 
institute condemnation proceedings 
constituted obligation of appropri- 
ated funds for payment of awards 
made as result of proceedings, not- 


did not include payment of adminis- 

trative expenses incurred subsequent 

to period of general availability 
Land: 

Acreage variation—where, in connection 
with purchase of land by Forest 
Service under act, Mar. 1, 1911, per- 
acre price is agreed upon and survey 
reveals acreage larger than antici- 
pated, and unobligated balance in in- 
volved appropriation is not sufficient 
to cover additional cost, no authority 
for charging appropriation other than 
originally obligated 

Appropriation availability: 
Appropriation for construction of Bon- 

neville Dam may not be used for 
acquiring land and constructing 
improvements thereon to replace 
ranger station facilities of Forest 
Service located on land to be flooded 
because of dam construction, such 
relocation upon lands not now 
owned by Government not being 
necessary incident to, or required 
for, completion of dam project. 7 
Comp. Gen. 227, distinguished 
Where land to be acquired by Forest 
Service under act, Mar. 1, 1911, is 
under option but satisfactory con- 
veyance not possible without con- 
demnation proceedings, appropria- 
tion current when proceedings re- 
quested may be charged with 
amount by which condemnation 
award exceeds amount available in 
appropriation obligated by option 
acceptance, but in condemnation 
without option, no authority for 
charging award to appropriation 
other than obligated by request for 
condemnation proceedings 

Appropriation obligation: 

Administrative action which under- 
takes to acquire lands for Forest 
Service under act, Mar. 1, 1911, upon 
consideration of payment of certain 
purchase price, resulting in Gov- 
ernment liability for payment, is 
sufficient to create obligation against 
appropriation available even if pay- 
ment is subject to contingencies... 
Where purchase of land by Forest 
Service under act, Mar. 1, 1911, is 
based on accepted option, formal 
contract, or deed only, the involved 
appropriation is obligated at time 
of Government’s acceptance of op- 
tion within option period; on date of 
execution and delivery of formal 
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REAL ESTATE—C ontinued. 


Acquisition—C ontinued. 
Land—Continued. 
Appropriation obligation—C ontinued. 
contract; or, on date of acknowledg- 
ment and delivery of deed, respec- 


Appropriation obligation and payment 
availability—where no contract or op- 
tion for purchase of land by Forest 
Service under act, Mar. 1, 1911, and 
acquisition is through condemnation 
proceedings, involved appropriation 
is obligated by request to institute 
such proceedings, but where under 
option and, because of defective title, 
satisfactory conveyance not possible, 
payment authorized either from appro- 
priation obligated when option accep- 
ted, or new obligation set up under 
request for condemnation proceed- 


Appropriation obligation discharge— 
generally obligation of appropriation 
resulting from contemplated acquisi- 
sition of land may be discharged other 
than by payment, if, where created by 
contract, contract is terminated so as to 
remove all possibility of Government 
liability, and, if created by condemna- 
tion proceedings, when necessary 
action is taken to relieve Government 
from any liability under award or when 
proceedings are discontinued in ac- 
cordance with law, but determination 
in each case must depend upon facts 
and circumstances 

Flood control and irrigation—where 
work under Rio Grande canalization 
project involves not only construction 
of irrigation ditches but also levees for 
flood waters, payment of reasonable 
price, not in excess of appraised value, 
may be made for additional area re- 
quired for flood contro] purposes, right- 
of-way reserved, under act, Aug. 30, 
1890, in patents for lands involved, 
referring only to ditches to convey 
water for reclamation of arid lands by 
irrigation, but no payment may be 
made for lands required purely for irri- 
gation purposes 

Payment procedure—diminished val- 
ue—where, in connection with pur- 
chase of land, its value becomes sub- 
stantially lessened before payment, 
matter may not be adjusted adminis- 
tratively by acceptance of vendor’s 
personal check for excess amount of 
Govt. check simultaneously delivered, 
but Govt. check should be transmitted 
to G. A. O. for consideration of issu- 
ance of new settlement in proper 


Period of appropriation availability— 
appropriation for purchase of land, 
made by annual appro. act, not within 


Page 


130 


REAL ESTATE—Continued. 


Acquisitioa—Continued. 
Land—Continued. 
“construction of public buildings’’ 
class in sec. 682, title 31, U. S. Code, or 
classes excepted from fiscal year limi- 
tations of sec. 7, act, Aug. 24, 1912, as 
amended, and not “expressly provid- 
ing that it shall continue available 
beyond the fiscal year for which the 
appropriation act * * * makes pro- 
vision”, as provided by act, may not 
be set up without fiscal year limita- 


Purchase of private lands in national 
parks, etc.—authority to purchase 
private lands within national parks, 
etc., as matching funds from outside 
sources are donated for same purpose, 
still exists to extent of unobligated por- 
tion of authorization in Interior Dept. 
appropriation act, June 30, 1932, 
amending original authorization act, 
Mar. 4, 1929, and no objection exists to 
purchase at one-half of appraised value 
rather than by payment of remaining 
one-half of purchase price with do- 
nated funds 

Project sponsors—prior expenditures of 

Federal funds—where President’s proj- 

ect approval is on condition that ‘‘No 

expenditure of Federal funds * * * 

will be made until easements or rights-of- 

way have been obtained from the owner 
for all work on private property’’, and 
municipality has not acquired title to, 
or an easement or right-of-way in, project 
property, no authority for expenditure 
of Federal funds on project, notwith- 
standing city is in possession of property 
under sale agreement with owner 
Deeds—import generally—voluntary v. in- 
voluntary convenyance—‘“‘deed’’ is a tech- 
nical term and, in absence of descriptive or 
qualifying words, when used in connection 
with transfer of realty, generally may be 
accepted as evidence of voluntary convey- 
ance of estate not less than freehold 
Easements — indefinite periods — purchase 
without specific authority—purchase of 
easement granted ‘‘until the Government 
ceases to use the land” for purpose for 
which easement desired, being considered 
purchase of permanent easement, consti- 
tutes purchase of land within sec. 3736, 
R. 8., prohibiting land purchase except 
under law authorizing same, and payment 
unauthorized from funds allotted by Presi- 
dent under Emerg. Relief Appro. Act, 
1936, where neither appropriation act nor 
President's. project allotment letter au- 
thorizes use of funds for purchase of land, 
interests therein, or rights-of-way 
Mortgages. See Liens. 
Title warranty—judicial sales—purchaser of 
real estate under execution on Federal 
court judgment in favor of U. 8., not en- 
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REAL ESTATE—(Continued. Page | RENT—Continued. Page 
titled to refund because he later lost prop- Rental-purchase contracts. See Contracts, 
erty under foreclosure proceedings on rental purchase. 
mortgage existing prior to entry of said REPAIRS AND IMPROVEMENTS: 


judgment, there being no evidence or even Indian lands—payment procedure—pay- 


suggestion of fraud; express or implied war- 

ranty of title, or authority, insofar as the 

U. 8. is concerned, to warrant title, and 

doctrine of caveat emptor being applicable 

in absence of express warranty 
RECEIPTS: 

Airplane fares—receipts not required for air 
line fares paid in cash, otherwise allowable 
under par. 8, Standardized Govt. Travel 
Regulations. provided satisfactory expla- 
nation“is furnished as to failure to use 
transportation requests and expense 
account shows name of transportation 
company as required by par. 85 (e) of regu- 
lations. 10 Comp. Gen. 201, modified. _.. 

RECORDS 
See General Accounting Office, records. 
REGULATIONS: 

General Accounting Office. See General 
Accounting Office, regulations. 

Waivers—Civilian Conservation Corps en- 
rollee allotments—existing regulations 
governing allotments of pay by enrollees of 
C. C. C., issued in execution of act, June 
28, 1937, cannot be waived in individual 
case to authorize veteran enrollee to make 
allotment of pay to his wife residing in 
foreign country, but an amendment of 
such statutory regulations, not inconsistent 
with statute and not to operate retroactive- 
ly, to allow an allotment in such excep- 
tional cases, is authorized 

RENT: 

Automobiles, trucks, etc. See Vehicles, 
hire. 

Empty containers—demurrage computa- 
tion—vouchers covering demurrage on 
cylinders retained beyond contract free per- 
iod may be submitted on basis of number 
of cylinders without regard to particular 
cylinder, where contracts provide for de- 
murrage Payments upon quantity basis, 
but there should be submitted explanation 
of method of calculation, citation to dis- 
bursing officer’s voucher covering preced- 
ing demurrage payment, and other identi- 
fying data for proper audit. 15 Comp. 
Gen, 134, amplified 

Equipment: 

Irregular agreements—where dealer fur- 
nished gasoline locomotives at varying 
rental rates under series of agreements 
and received award at rental rate ap- 
parently considerably higher than cur- 
rent rental value and substantially ex- 
ceeding bid of lowest responsible bidder 
rejected apparently because of favoritism 
and discrimination by employees of 
Govt., G. A. O, without authority to 


Vehicles. See Vehicles, hire. 
Leases. See Leases. 


ment for repairs and improvements on 
lands of restricted Osage Indians—al- 
lotted incompetent adults and unallotted 
orphan minors—may be made direct to 
contractors involved if determined by 
Secy. of Int. procedure preferable to mak- 
ing payment through guardians 


Property, private—repairs—leases. See 


Leases, repairs and improvements. 


Property, public: 


Improvements. See Public buildings, re- 

Pairs and improvements. 

Repairs: 

Inter-agency loaned equipment—cost of 
repairs to electric cutting and coagu- 
lating machine loaned by Howard 
University School of Medicine to 
Freedmen’s Hospital, if necessary for 
continued use, is chargeable to hos- 
pital appropriation for work in con- 
nection with which equipment is used, 
but if machine was purchased from 
Federal funds appropriated for general 
expenses of University, there was in- 
volved expenditure of funds contrary 
to objects for which appropriated and 
such unauthorized use of funds should 
be avoided in future 

Passenger-carrying vehicle limitations. 
See Vehicles, motor, passenger-carrying, 
repair limitations. 


Public Buildings. See Public buildings. 
RETIREMENT: 
Civilian: 


Annuities: 

Check indorsement power of attorney— 
indorsement, under general power of 
attorney in favor of reputable bank or 
trust company, of Govt. checks drawn 
in payment of annuity to retired civil- 
ian employee—as distinguished from 
payment of gratuity—authorized, pro- 
vided general power of attorney re- 
newed every 12 months. 4 Comp. 
Gen. 361, and A-3551, March 21, 1925, 


“Discontinuance’’—election to receive 
disability compensation under Em- 
ployees’ Compensation Act instead of 
annuity under Civil Service Retire- 
ment Act is a discontinuance within 
meaning of sec. 6 of latter act whether 
or not payment of retirement annuity 
has actually begun 

Effect of disability compensation elec- 
tion and retirement deduction refund— 
sec. 6, Civ. Serv. Ret. Act, May 
29, 1930, prohibiting concurrent pay- 
ments of annuity thereunder and dis- 
ability compensation. under Emp. 
Comp. Act, grants election of bene- 
fits, and if former employee elects to 
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Page | RETIREMENT—Continued. 
Civilian—C ontinued. 
Deductions—C ontinued. 


RETIREME NT—Continued. 
Civilian—Continued. 
Annuities—Continued. 


receive disability compensation, re- 
fund of retirement fund balance may 
be made upon application, but right 
to annuity would be terminated by 
such refund and no refund could be 
accepted from him for purposes of re- 
ceiving retirement annuity covering 
later period unless reemployed in 
position within purview of act 
Panama Canal employees—retroactive 
determinations—Panama Canal em- 
Ployee whose application for dis- 
ability retirement annuity under act, 
Mar. 2, 1931, was disallowed for in- 
sufficient proof that disability was not 
due to misconduct, etc., entitled to 
have application reinstated and rede- 
termined under amendatory act, June 
24, 1936, and if allowed, annuity ac- 
crues retroactive to effective date had 
application originally been allowed--- 


Beneficiaries: 


As trustee—payment of civil service re- 
tirement fund to credit of deceased 
employee should be made to desig- 
nated beneficiary, notwithstanding 


designation as trustee for decedent’s 
minor daughter, and claim filed there- 
for by decedent’s widow as legally ap- 
Pointed and qualified guardian 
Conflicting designations—where retired 


civilian employee, in disposing of sums 
remaining to credit in retirement fund 
at death, designates wife as benefi- 
ciary, without specifying amount she 
was to receive, and three other persons 
as beneficiaries, each to receive one- 
third of total amount due, evident in- 
tention of decedent must govern, and 
payment of entire amount remaining 
at death may be made to surviving 


Deductions: 


Availability to cover employee’s thefts— 
payment of final compensation and 
refund of retirement deductions to 
former employee awaiting trial for 
theft of Government property, should 
be withheld until his guilt or innocence 
has been established and there has 
been determined amounts of loss sus- 
tained by U.S. by reason of his thefts, 
balance of compensation, and amount 
to his credit in retirement fund, being 
available as a set-off against such losses 
and any fine court may impose, if not 
otherwise paid by defendant 

Refunds: 

Applicability of sec. 1766, R. S.—pro- 
hibition in sec. 1766, R. S., against 
payment of compensation to any 
person in arrears to U. 8. until he 
has accounted for and paid into 
Treasury all sums for which liable, 


230 


Refunds—C ontinued. 

applicable alike to unpaid compen- 
sation and retirement deductions... 
Election between disability compensa- 
tion and annuity—sec. 6, Civ. Serv. 
Ret. Act, May 29, 1930, prohibiting 
concurrent payments of annuity 
thereunder and disability compensa- 
tion under Emp. Comp. Act, grants 
election of benefits, and if former 
employee elects to receive disability 
compensation, refund of retirement 
fund balance may be made upon 
application, but right to annuity 
would be terminated by such refund 
and no refund could be accepted 
from him for purposes of receiving 
retirement annuity covering later 
period unless reemployed in position 

within purview of act 
Set-off. See Set-off, retirement deduc- 

tions. 


District of Columbia teachers: 


Annual substitutes—annual substitute 
teachers appointed under sec. 15, act, 
June 4, 1924, for District of Columbia 
public school service, are not entitled 
to retirement privileges of Teachers’ 
Retirement Act of June 11, 1926, nor 
are they within term “‘employment”’ 
as defined in sec. 1 (b) of Dist. of Col. 
Unemployment Compensation Act of 


Credit for prior service on reappoint- 
ment—as sec. 9, act June 11, 1926, 
clearly denies credit for previous serv- 
ice where reinstated as teacher of pub- 
lic schools of D. of C. where there has 
been separation from teaching in any 
public school system for more than 5 
years, reappointee separated prior to 
act and not employed as teacher in 
any public school system until re- 
appointed 19 years thereafter, al- 
though after period of approximately 
8 years engaged in teaching in Fed- 
eral and State institutions until few 
months before reappointment, may 
not purchase longevity credit toward 
retirement for service previously ren- 
dered as D. of C. public school teacher. 


Reemployment—interest on deductions 


not made during prior employment— 
where break in civilian employee's serv- 
ice would constitute under Civil Service 
Retirement Act basis for refunding re- 
tirement deductions if timely made from 
salary and redeposit with interest upon 
reinstatement, current nondeduction 
and payment of full salary in prior posi- 
tion through inadvertence or administra- 
tive error considered tantamount to re- 
fund of deductions which should have 
been made, and upon reinstatement 
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RETIREMENT—C ontinued. 
Civilian—Continued. 
charging of interest from date of reem- 
ployment, on deposits to cover prior 
service authorized 
Foreign Service—deductions—withholding 
to cover accountable officer’s indebted- 
ness—no objection to payment to legal 
representatives of a deceased officer or 
annuitant of so much of amount to his 
credit in foreign service retirement fund as 
exceeds outstanding suspensions or dis- 
allowances in his accounts. 4 Comp. Gen. 
312, amplified 
Military, naval, etc.—effective date—disa- 
bility finding approval—effective date of 
retirement of Navy and Marine Corps 
officers retired for disability under sec. 
1453, R. 8., but for uniform retirement 
date provisions of act, Apr. 23, 1930, is date 
of approval by President of finding of re- 
tiring board, notwithstanding fixing of 
later date by approval of Navy Depart- 
ment’s recommendation of later effective 
date of retirement, and service up to date 
so recommended may not be counted for 
longevity purposes in computing retired 
pay, nor may active duty pay and allow- 
ances, except to extent authorized by Uni- 
form Retirement Act, be paid subsequent 
to date of Presidential approval. 16 
Comp. Gen. 187, amplified .............. 
Pay. See Pay, retired. 


REWARDS: 


Informers—customs law violations—statu- 
tory amendment after property forfeiture— 
where giving of information leading to for- 
feiture under customs laws; the forfeiture; 
and delivery of liquors involved to Secy. 
of Treasury, arose prior to amendment of 
sec. 619, Tariff Act, 1930, by act, Aug. 5, 
1935, but disposition of merchandise was 
not made unti) after amendment, inform- 
er’s award is for determination under 
prior act and may be based on full value of 
liquors forfeited, notwithstanding same 
were not sold but held for official use and 
portion subsequently destroyed 

Mail truck accident prevention—appropria- 
tion availability—P. O. Dept. appropria- 
tion “Vehicle Service, 1938” for accident 
prevention, etc., not available for mone- 
tary rewards for careful driving of mail 


ST. ELIZABETHS HOSPITAL: 


Inmates: 
Pensions: 
Availability for burial expenses: 

Although available for burial expenses, 
nevertheless subject to proper ad- 
ministrative regulations, and under- 
taker’s charges not payable there- 
from where exorbitant, and with 
knowledge of limitations 

Decision in 16 Comp. Dec. 780, permit- 
ting use of pension money to credit 
of deceased inmate of St. Elizabeths 


Page | ST. ELIZABETHS HOSPITAL—Con. 


Inmates—Continued. 
Pensions—C ontinued. 

Availability for burial expenses—Con. 
Hosp. for burial purposes, being 
based upon then existing limited 
availability of appropriated funds 
therefor, and there now being ample 
provision for such burial at Gov't. ex- 
pense, such use of pension moneys 
is no longer necessary, same being 
for application to general uses of 
hospital as provided by statute 
where no surviving wife or minor 
children. 17 Comp. Gen. 383, am- 


Transfers, patients and funds—where 
pensioner inmate of St. Elizabeths 
Hospitalis transferred to Vets.’ Adm. 
Fac., pension moneys credited to his 
account while at hospital should be 
transferred to Facility concerned. 16 
Comp. Gen. 522, distinguished 


SALES: 


Mistakes: 
Bids: 

Bidder’s inspection failure—where bid- 
der for surplus Government property 
failed to take advantage of offered 
inspection, and bid, although con- 
siderably higher than any other, was 
accepted before allegation of mistake, 
bid may not be withdrawn, notwith- 
standing only part of property was 
listed as “junk” and bidder’s allega- 
tion that “most of it is worse than 
junk,” there having been no repre- 
sentation other than that part was 
“junk”; property being susceptible 
to wide variation in price depending 
on intended use; and there being 
nothing in bid to put contracting offi- 
cer on notice of mistake 

Constructive notice: 

Where after bid opening in connection 
with sale of used Govt. material ‘“‘as 
is,” “‘where is,” and “‘if is,” without 
recourse, and award to highest bid- 
der on one lot, bidder alleged error 
in misplacing decimal point, no 
basis for relief where bid contained 
nothing to put contracting officer on 
notice of mistake and was accepted 
in good faith, notwithstanding bid- 
der’s price on particular lot was 
higher than other bids and estimated 
value of material, wide differences in 
prices for different items being but 
further indication that difference 
in sales bid prices is not necessarily 
notice of mistake as like difference in 


purchases 

Where after opening of bids for sale 
of used Government equipment 
bidder’s representative, in reply to 
query by contracting officer, ad- 
vised that lump-sum bid covered 
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SALES—Continued. 


Mistakes—C ontinued. 
Bids—Continued. 
Constructive notice—C ontinued. 

only items on which no specific 
quotation was made, and mistake 
in bid was not alleged until after 
award, the bid acceptance consti- 
tutes a valid and binding contract 
notwithstanding wide variation 
between accepted bid and next 
highest bid, the difference in prices 
bid in cases of sale not being as in- 
dicative of error or notice of mis- 
take as would a like difference in 

Government purchases 
Differences in prices and Government 
estimate of value—where mistake in 
bid alleged on three of five items of 
invitation to purchase numerous Govt. 
structures, mere fact amounts under 
three items were considerably higher 
than other bids received and somewhat 
in excess of Govt. estimate as to sale 
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Public lands—disposition of proceeds— 
secs. 10 and 11, act, June 28, 1934, pro- 
viding for disposition of ‘‘moneys received 
under authority of this Act,” relate to 
grazing fees under sec. 3 or rental from 
lands under sec. 15, but not to proceeds 
of sale of land under sec, 2455, R. 8., as 
amended by sec. 14 of act, and as to such 
proceeds, established accounting proce- 
dure therefor applies 


Refunds—judgment execution title war- 


ranties—purchaser of real estate under 
execution on Federal court judgment in 
favor of U. S., not entitled to refund be- 
cause he later lost property under fore- 
closure proceedings on mortgage existing 
prior to entry of said judgment, there being 
no evidence or even suggestion of fraud; 
express or implied warranty of title, or 
authority, insofar as the U. S. is concerned 
to warrant title, and doctrine of caveat 
emptor being applicable in absence of 
express warranty 
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SATURDAYS: 
See Sundays and Holidays. 
SEAMEN: 
Destitute American—transportation- statu- 


value for salvage purposes is no in- 
dication of error in bid, particularly 
where error not alleged as to other two 
items offering comparable amounts 


for buildings of somewhat same gen- 
eral size and description and bid clear 
and unambiguous, amounts appearing 
in printed words as well as figures_-..-. 
Negligence—holding in 8 Comp. Gen. 
397, with regard to Government pur- 
chases, to effect that matter of sub- 
mitting bids for advertised needs is 
not one for such neglectful treatment 
by bidders as to give frequent cause 
for attempted withdrawals on the 
ground of alleged errors when after 
opening of bids it is revealed that 
profit is not all it might have been or 
that through bidder’s carelessness a 
loss is sustained, is equally applicable 
to sales of used Government equip- 


See also Contracts, mistakes, bids. 

Price adjustment—partial consideration 
failure—where contract provides for sale 
of garbage from Vets.’ Adm. Fac. on esti- 
mated basis without Govt. warranty as 
to quantity of garbage or number of per- 
sons to be maintained at hospital, adjust- 
ment in price unauthorized, notwith- 
standing considerable reduction in gar- 
bage because of decrease in number of 
Persons, contract provision for termina- 
tion not forming legal basis for modifica- 
tion in lieu of termination 

Private property—newspaper advertising 
without required authority—Government 
liability—payment for newspaper notices 
of sale, for default, of chattel property 
mortgaged to Resettlement Administra- 
tion unauthorized in absence of written 
authority for such publication by head 
of department as required by sec. 3828, 


tory limitation applicability to foreign 
vessels—act, May 7, 1930, limiting charge 
for transportation of destitute seamen to 
U..8., applicable only to American or 
foreign built vessels wholly owned by 
American citizens, and not to transporta- 
tion by vessel of foreign registry and owner- 
ship under proper consular agreement... 


SERVICES BETWEEN DEPARTMENTS 


AND ESTABLISHMENTS: 


See Appropriations, transfers, between depart- 


ments and establishments; Departments and 
Establishments. 


SET-OFF: 
Bidder’s deposit—illegal removal of Govern- 


ment property—where contractor illegally 
removed public property from Govern- 
ment site upon completion of contract for 
replacement thereof, an amount repre- 
senting its reasonable value may be de- 
ducted from proceeds of bid guaranty 
check submitted by contractor on another 


Compensation: 


Embezzled funds—application to in- 
debtedness extending into two account- 
able officers’ accounts. 

See also, Compensation, withholding. 


Debt of Indian to judgment debtor of other 


Indians—question whether there is such 
debtor-creditor relationship between Govt. 
and attorney because of debt of restricted 
Indian to attorney account fee for services, 
as would authorize common-law set-off 
in satisfying deficiency judgments ob- 
tained in foreclosure proceedings in favor 
of U. 8. and certain other Indians, too 
doubtful to authorize set-off without at- 
torney’s consent, and unless U. 8, At- 
torney for district, by judicial process, can 
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SET-OFF—Continued. 


Indebtedness 


have fee applied to deficiency judgments, 
proper course would be to apply amount, 
with consent of attorney, to rental due 
from him under Indian lease. 
Delays—interest liability—under general 
rule that U. S. is not liable for interest ex- 
cept when interest is properly stipulated 
for or where specifically directed by statute, 
amount otherwise payable to claimant 
under A. A. A. contracts was properly ap- 
plied without credit for interest thereon, 
against indebtedness to the Government 
on account of principal and interest ex- 
pressly provided for by Farm Credit 
Administration loan agreement, and delay 
by Government in effecting collection of 
loan did not entitle claimant to interest 
on amounts otherwise payable to him, or 
relieve him of contractual obligation to 
pay interest until repayment of loan by 
set-off or otherwise 

involving two accountable 
officers’ accounts—application of unpaid 
salary, retirement deductions, and bond 


Judgments. See Courts, judgments. 

Retirement deductions: 

Bonded employee’s indebtedness—former 
Govt. officer may not be paid amount 
to credit in retirement fund until dis- 
bursing accounts finally settled and in- 
debtedness determined, notwithstand- 
ing surety bond 

Double compensation—enrollee of C.C. C. 
paid on monthly basis, who reported for 
duty with Forest Service under proba- 
tionary appointment, on per hour basis, 
during same day on which discharged 
from Corps, and whose combined sal- 
aries are in contravention of dual com- 
pensation statute, May 10, 1916, as 
amended, may, in absence of election, 
be presumed to elect to retain compen- 
sation under position giving greater 
sum, and deduction, account overlap- 
ping period of employment, from retire- 
ment fund credits should be computed 
on actual number of hours of dual em- 
ployment rather than entire day 

Embezzlement—application to indebted- 
ness extending into two accountable 
officers’ accounts 

Fines—amount to former civilian em- 
ployee’s credit in retirement fund may 
be used in liquidation of unpaid Federal 
fine notwithstanding sec. 12, act July 3, 
1926, relative to returning retirement de- 
ductions to employee absolutely sep- 
arated from service before becoming 
eligible for retirement on annuity 

Indebtedness not found until after em- 
ployee’s death—amounts deducted from 
assistant postmaster for credit to Civil 
Service Retirement and Disability Fund 
may be applied in partial liquidation of 
indebtedness resulting from misappro- 
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SET-OFF—C ontinued. 
Retirement deductions—Continued. 


Transportation 


priation of postal funds, notwithstand- 
ing contention of beneficiary otherwise 
on basis she is not indebted to U. 8. and 
indebtedness against husband was not 
found due until after death, beneficiary 
succeeding only to right of employee in 
fund, and amount of indebtedness being 
properly chargeable to him 


Taxes: 


Processing: 
Contract price inclusion: 

Holding by U. 8. court re commercial 
purchasers’ lack of right to invoke 
equity jurisdiction in connection 

. with amcunt included in contract 
price as processing tax not paid by 
processor-contractor to Govt. be- 
cause of tax legislation unconstitu- 
tionality, not determinative of their 
rights in a proper forum, or of Gov- 
ernment’s right to refund from con- 
tractor of amounts included in con- 
tract price and paid as tax by Govt. 
but not paid by contractor, where 
contract provided for adjustment 
of price in case of change in taxes. 
17 Comp. Gen. 340, affirmed 

Where contracts provided bid prices 
included all applicable Federal taxes 
and in event of change in taxes sub- 
sequent to opening of bids there 
would be corresponding change in 
contract prices, and records show 
processing taxes not paid by 
contractor on articles furnished, 
amounts equal to processing taxes are 
chargeable to contractor notwith- 
standing tax not shown in contracts 
as separate item, and contention 
that part of tax was absorbed by 
contractor and not included in 


charges—carrier’s insol- 
vency—amount due U. 8. by carrier as 
reparation account freight transportation 
payments under tariffs on file with [. C. C. 
which Commission subsequently found 
unjust and unreasonable, for deduction 
from amount due trustee of carrier ac- 
count transportation furnished after car- 
rier’s insolvency 


SIGNATURES: 
Contracts—proxies—contracts entered into 


by Fed. Surp. Com. Corp. should not be 
proxy signed but by officer or employee 
actually authorized to and does negotiate 
OG SURI DONTE. conn. ccc an ceccacecen 


Vouchers, rolls, and checks—General Ac- 


counting Office circular letter of Dec. 8, 
1936, regarding “Stating of individuals’ 
names on vouchers and rolls,” does not 
require that first Christian name be used 
or prescribe which of two or more Christian 
names should be used for pay roll pur- 
poses, and it is sufficient if any one Chris- 
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SIGNATURES—Continued. 
tian name is used, with additional initials, 
if any, and the surname 
SOCIAL SECURITIY: 
Beneficiaries, deceased: 

Age, evidence of—Soc. Sec. Board being 
charged by law with responsibility of 
determining eligibility for payments 
under sec. 203 (a), Soc. See. Act, no ob- 
jection to proposed procedure whereby 
ultimate fact of wage earner’s death 
before age 65 would be found by Board 
from substantiating evidence at hand 
without further inquiry as to exact date 
of birth or death 

Settlement of estates: 

Escheat—amount due estate under sec. 
203 (a), Soc. Sec. Act, if sole asset of 
estate, may be paid administrator 
only upon showing of heirs, creditors, 
etc., and that result would not be 
escheat to State, but where not sole 
asset, payment may be made to ad- 
ministrator notwithstanding escheat 
may result 

Payments to guardian or ward—amounts 
due a minor under secs. 203 and 204, 
Soc. Sec, Act, may be paid directly to 
him, where no guardian appointed, 
upon determination by Soc. Sec. 
Board, he possesses sufficient respon- 
sibility, or to adult with whom he 
resides, who acts as guardian in fact 
or stands in loco parentis, but limiting 
payments to $50 instead of $500 ad- 
visable 

Contracts: 

Personal services: 

Appropriation availability: 

Commercial messenger service procur- 
ed by Soc. Sec. Board at seat of Gov- 
ernment in real emergency, might be 
justified in some particular instance 
notwithstanding non-availability of 
appropriated moneys generally where 
there are employed regular messen- 
ger personnel paid on annual basis. 
16 Comp. Gen. 1049, amplified 

Field offices of Soc. Sec. Board which 
maintain no regular messenger per- 
sonnel may procure commercial mes- 
senger service notwithstanding pro- 
curement at seat of Government not 
authorized because of availability of 
regular messenger personnel paid on 
annua! basis 

Salary limitations—Soc. Sec. Board, by 
reason of proviso in appropriation for 
fiscal year 1938, ‘‘for employing persons 
or organizations, by contract or other- 
wise, for special accounting, actuarial 
* * * services’, may employ, by 
contract, purely personal services of 
kind enumerated, notwithstanding 
general rule services are for perfor- 
mance by Federal personnel under 
Govt. supervision, but if contracts are 
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Contracts—C ontinued. 

Personal services—C ontinued. 

for purely personal services as distin- 

guished from nonpersonal services, sal- 

ary limitation of appropriation act is 
for application 
Employees: 

Classification of Presidential appointee 
positions—where recommendation for 
appointment, nomination by President, 
or commission issued pursuant thereto 
as an expert under Soc, Sec. Board, 
with salary rate of $5,000 or more per an- 
num pursuant to proviso to act of June 
28, 1937, specifies a particular grade or 
any salary rate therein, there is no auth- 
ority for Board, with approval of Civil 
Service Commission, to allocate position 
in higher grade or for payment of any 
salary in excess of maximum salary rate 
of grade to which Presidential appoint- 
ment is made 

Compensation prior to appointment: 
Presidential appointee: 

Actuarial consultant of Soc. Sec. Board 
held in 17 Comp. Gen. 249 not en- 
titled to compensation prior to date 
of his appointment by the President, 
not entitled to pay for period prior 
thereto on basis of contract appli- 
cable to prior fiscal year only but may 
be paid per diem in lieu of subsis- 
tence for such part of period from 
July 6, 1937, date of the Board's ap- 
proval of his appointment, to Aug. 5, 
1937, date prior to date of his com- 
mission, as he was performing official 
duty in travel status 

Actuarial consultant of Soc. Sec. Board 
who received commission several 
days after nomination by President 
and confirmation by Senate, not en- 
titled to compensation prior to date 
commission issued. 17 Comp. Gen. 
29 distinguished 

Compensation prior to confirmation by 
Senate—experts or attorneys appointed 
by Soc. Sec. Board prior to July 1, 1937, 
at salary of $5,000 or more per annum who 
may not be paid for fiscal year 1938 until 
appointed by President, by and with 
advice and consent of Senate, because of 
prohibition in Ind. Off. Appro. Act, 1938, 
are, after confirmation, entitled to salary 
and annual leave for portion of fiscal year 
prior to confirmation 

Hours of work—five-day week—may be 
administratively established with full 
time compensation for night shift of ad- 
ministrative field employees of Soc, 
Sec. Board located at Baltimore, 
Md., but not for night shift of depart- 
mental employees so located 

Promotions—administrative—Ind. Off. 
Appro. Act, 1938, requiring that certain 
experts and attorneys of Soc. Sec. Board 
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Federal aid: 


be appointed by President, by and with 
advice and consent of Senate, contains 
no prohibition against administrative 
promotion of officer or employee prop- 
erly appointed as required by act, within 
salary range of grade as long as he holds 
same position to which appointed, pro- 
vided promotion does not violate average 
provision in sec. 2 of act 

Transfer of Presidential appointees—neces- 
sity for further Presidential appoint- 
ment—rule that appointment by Presi- 
dent with advice and consent of Senate 
to one position does not have effect of 
qualifying appointee to receive salary of 
any other position requiring Presiden- 
tial appointment, is applicable to Presi- 
dential appointment to Social Security 
Board “‘expert’’ position, and appointee 
may not be transferred to a different 
“expert” position without Presidential 
appointment 

Traveling expenses prior to confirmation 
by Senate—provision in Ind. Off. Appro. 
Act, 1938, prohibiting payment of salary 
of any expert or attorney receiving com- 
pensation of $5,000 or more per annum 
from funds appropriated for ‘‘Social Se- 
curity Board”, unless and until ap- 
pointed by President, by and with ad- 
vice and consent of Senate, not for appli- 
cation to traveling expenses of such em- 
ployees though travel performed prior to 


Matching of funds—Federal grants under 
title 5, Social Security Act, to Alaska 
Territory for carrying on maternal and 
child health services, may be in sufficient 
amounts to match funds provided by 
Territory inclusive of funds made avail- 
able to it by Alaska Rural Rehabilitation 
Corporation, funds in possession of said 
Corporation no longer being for classifi- 
cation as Federal funds 

State sales tax inclusion—Soc. Sec. Board 
not authorized to include in grants to 
States for unemployment compensation 
administration amount of State sales tax 
which State agencies are required under 
State laws to pay in connection with 
purchase of supplies and equipment nec- 
essary to proper administration of State 
unemployment compensation laws. 

Use and disposition of funds—Federal 
funds granted States under parts 1 and 2, 
title V, Social Security Act, held by 
States in trust fund accounts for segre- 
gation purposes and which become State 
funds because of expenditures of State 
funds in required amounts, may be used 
as States decide, whether or not they re- 
main in such trust fund accounts, but 
there is for administrative consideration 
whether, in order to avoid confusion 
with new allotments, the funds should 
not be transferred to some other State 
controlled account 


confirmation by Senate 
‘Typists and stenographers with itinerant 
duties—traveling expenses, etc.—duties 


29 | STATES: 
Claims—lost check proceeds—indemnity 


of typists and stenographers, other than 
those accompanying field parties, etc., 
are such as to be performed only at “‘des- 
ignated posts of duty”’ within meaning of 
sec. 3, Subsistence Expense Act of 1926, 
as amended, and appropriations are not 
available for travel expenses of itinerant 
typists and stenographers notwithstand- 
ing over-the-counter contacts concerning 
questions on Social Security Act, but 
they may be appointed with first duty 
station, for training, at Regional Offices, 
and subsequently transferred at Govt. 
expense to other stations, ifin Govt’s. in- 
terest and properly authorized 

“‘When actually employed’’—statutory 
appointment limitation sapplicability— 
provision of Ind. Off. Appro. Act, 1938, 
that compensation in excess of stated 
amount may not be paid experts and at- 
torneys of Soc. Sec. Board unless ap- 
pointed by President, by and with ad- 
vice and consent of Senate, not appli- 
cable to appointments by Board on per 
diem “when actually employed” basis 
which specifically limit number of days 
ofemployment per year so that total pos- 
sible annual compensation is less than 
amount stated in provision 


bond requirements—dlaims by State for 
proceeds of lost checks or warrants cov- 
ered into Outstanding Liabilities need no 
longer be supported by bonds to indem- 
nify U. 8. against loss 


Federal aid—social security. See Social Se- 


curity, Federal aid. 


Price-fixing, etc., laws—Government pur- 


chases—question whether low bid should 
be rejected solely on basis it offers discount 
in violation of State laws and regulations is 
too serious to require G. A. O. to assume 
responsibility of deciding against U. 8§., 
and in absence of authoritative and final 
judicial determination that such laws and 
regulations are applicable to purchases by 
U. 8&., rejection of involved bid not au- 
thorized 


Subdivisions—Federal aid—land conserva- 


tion and utilization program—term “net 
revenues” in sec. 33, Bankhead-Jones 
Farm Tenant Act, providing Secy. of Agr. 
“shall pay to the county in which any land 
is held by the Secretary urfder this title, 25 
per centum of the net revenues received 
* * * from the use of the land,” has 
reference to gross receipts from rents, con- 
cessions, etc., incident to use of lands re- 
duced only by applicable refunds, adjust- 
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ments, etc., rather than income after de- 
ducting expenses, etc 

Taxes. See Tazes. 

Water supply negotiations—regular appro- 
priation availability for Federal participa- 
tion—Federal Power Commission appro- 
priation available for carrying out duties 
of one of its officers appointed by President 
as representative of U. S. in negotiations 
between Wyoming and Montana as to 
division of waters of Yellowstone River, 
provided activities involved are within 
general scope of authorized duties vested in 


STATIONERY: 


Envelopes—statutory purchase require- 
ments—departmental jurisdiction—where 
advertising for bids by Postmaster General 
for negative preservers under determina- 
tion they were envelopes within act, June 
26, 1906, requiring purchase through him, 
not so clearly erroneous as to require dis- 
agreement by G. A. O., matter of conflict- 
ing jurisdiction because of contracting by 
Treas. Dept. for identical items, is for sub- 
mission to Attorney General and not for 
determination by G. A. O 


STATUTES: 


See Legislation, 


STATUTES OF LIMITATIONS: 


Generally—applicability to the United 
States—rule there must be specific statu- 
tory enactment before U. 8. is bound by 
statutes of limitations not confined to such 
statutes merely terminating remedy, but 
is also for application to those statutes 
terminating right as distinguished from 


Transportation settlements—applicability to 
the United States—statute of limita- 
tions—sec. 16 (3), title 49, U.8. Code—with 
respect to filing ‘complaints against car- 
riers * * * for the recovery of dam- 
ages not based on overcharges,”’ not appli- 
cable to U.8 

See, also, related subject, Claims, stale. 


STATUTORY CONSTRUCTION: 


Amendments—are prospective in effect.... 

Appropriations: 
Availability for personal services: 

General appropriation for administra- 

tive expenses for Division of Grazing 

. Control, Int. Dept., being available 

for personal services in Dist. of Col. and 

the field, charging part of salaries of 

clerical employees engaged upon range 

construction program to special ap- 

propriation for that program unau- 


Payment for such services not to exceed 
specified amount in Dist. of Col. hav- 
ing been authorized by general appro- 
priation for administrative expenses 
for operation of Division of Grazing 
Control, Int. Dept., said appropria- 
tion, by necessary implication, is avail- 
able for personal services in the field... 
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Appropriations—C ontinued. 

Availability limitations — interpretation 
based on incorporated reference—proviso 
in act, Aug. 9, 1937, making appropria- 
tion for irrigation and power project, 
that “no construction thereof shall be 
commenced until the repayment of all 
costs of the project shall * * * be 
assured by appropriate contracts with 
water conservancy districts,” is for in- 
terpretation in light of plan referred to in 
act, which contemplates reimbursement 
of costs chargeable to irrigation features 
only as distinguished from power fea- 


Availability period —appropriation 
“Transportation, Foreign Service,” for 
fiscal year 1939, providing that not to 
exceed specified amount thereof shall be 
available until June 30, 1940, for disburse- 
ment for expenses of travel under orders 
issued by Sec’y of State during fiscal 
year 1939, is an appropriation for fiscal 
year 1939 which will remain available for 
disbursement purposes for two fiscal 
years after close thereof, with unexpend- 
ed balance as of June 30, 1939, not in ex- 
cess of specified amount, available for 
transportation expenses incurred in fiscal 
year 1940, provided travel orders are 
issued in fiscal year 1939 

“Purchase of land’’—period of availabil- 
ity —appropriation for purchase of land, 
made by annual appro. act, not within 
“construction of public buildings’’ class 
in sec. 682, title 31, U. 8. Code, or classes 
excepted from fiscal year limitations of 
sec. 7, act, Aug. 24, 1912, as amended, and 
not “expressly providing that it shall 
continue available beyond the fiscal 
year for which the appropriation act 
* * * makes provision,” as provided 
by act, may not be set up wit..out fiscal 
year limitation 

Authority to prescribe rules, etc.—statutory 
authority to prescribe rules and regula- 
tions for performance of duty otherwise 
vested in head of department is generally 
construed as authorizing head to delegate 
performance of such duty to subordinate 


Civilian -Conservation Corps enrollment, 
etc.—limitation on total time enrollee may 
serve in C, C. C., under act, June 28, 1937, 
establishing Corps, effective July 1, 1937, 
is for application in futuro, and term of 
service may be computed without regard 
to service prior to July 1, 1937, in Corps 
established under act, Mar. 31, 1933_. 

“Ejusdem generis”’—inapplicability of gen- 


“Expreasio unius est erclusio alterius:”’ 
Applicability of general rule 
Inapplicability of general rule 

Literal meaning broader than intended— 
intent of Congress as expressed in any part 
of a statute must be gathered from whole 
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statute and the construction should be 
with reference to existing laws and within 
narrower limits than its words import 
where literal meaning embraces cases not 
intended 

STORAGE: 

Property—public—appropriation availabil- 
ity—appropriation in act, Apr. 27, 1937, for 
procurement and transportation of strate- 
gic and critical materials by Navy Dept. 
is available for cost of surfacing and cover- 
ing public space in connection with storing 
materials procured, if administratively 
determined essential to preservation and 
maintenance of reserve supply, notwith- 
standing appropriation makes no specific 
provision for storage 

SUBCONTRACTORS: 

See Contractors. 

SUBROGATION: 
See Bonds, surety. 
SUBSISTENCE: 

Air travel—per diems. See Subsistence, per 
diems, air trarel. 

Dependents—Foreign Service officers—Mili- 
tary hostilities, etc., evacuation —payment 
authorized of subsistence expenses of 
Foreign Agricultural Service officers and 
immediate families going from official post, 
where conditions unsettled and dangerous, 
to place of safety, and returning to post, un- 
der act, June 5, 1930, and regulations pur- 
suant thereto, but subsistence expenses 
while at place of safety not authorized -.--- 

Foreign Service officers—military hostili- 
ties, etc., evacuation—payment author- 
ized of subsistence expenses of Foreign 
Agricultural Service officers and immedi- 
ate families going from official post, where 
conditions unsettled and dangerous, to 

- place of safety, and returning to post, under 
act, June 5, 1930, and regulations pursuant 
thereto, but subsistence expenses while at 
place of safety not authorized 

Headquarters — per diems — headquarters 
change delays—sec. 2, act May 14, 1937, 
providing for expenses of travel of civilian 
employees on transfer of official station 
when suthorized by head of department, 
ete., in order directing such transfer, does 
not affect authority of subordinate to 
transfer employee without reimbursement 
of such expenses, and order of subordinate 
officer effecting change of station after 
specified date does not entitle employee to 
expenses of transfer or per diem at new 
station, notwithstanding subsequent ap- 
proval of transfer by head of establishment. 

Meals—jurors and bailiffs—war risk insur- 
ance litigation—suits, involving war risk 
insurance, authorized against U. S. under 
sec. 19, World War Veterans’ Act, as 
amended by sec. 4, act, July 3, 1930, and 
not “in the nature of a bill of interpleader”’ 
by U. 8. to settle disputes as to persons 
entitled to payment under war risk insur- 


ance contract, are “United States cases” 
within appro. “Salaries and Expenses of 
Bailiffs, and so forth’? as made by act, 
June 16, 1937, and payment is authorized 
for meals furnished, pursuant to court 
order, to jurors and bailiffs in such cases... 

Messes—Navy officers, retired—general 
court-martial prisoner—Navy appropria- 
tion “‘Miscellaneous Expenses” for fiscal 
year 1938 not available for payment to 
messes for subsistence furnished retired 
naval officer while in status of general 
court-martial prisoner aboard receiving 
ship classified as a “shore establishment”’. 
17 Comp. Dec. 743 and 71 MS. Comp. 
Dec. 655, applicable to retired officers as 
well as those on active list, whether or not 
compensation expressly includes subsist- 
ence allowance 


Navy—officers—delay in reporting—arrival 
of navy officer at location of vessel to which 
newly assigned, terminated travel status, 
and reimbursement of expenses incurred 
during subsequent delay in reporting is 
unauthorized, notwithstanding orders did 
not require reporting for duty immediately 
upon arrival and that no quarters were 
available on vessel 

Per diems: 

Air travel: 

Delays — personal convenience — Navy 
officer, under orders to proceed by air 
requiring performance of temporary 
duty prior to return to regular station 
and authorizing per diem allowance in 
lieu of actual expenses, who, within 
period of authorized temporary duty 
delay, and after completion of tempo- 
rary duty, resumes journey, but re- 
turns to temporary station by reason 
of personal illness, not entitled to per 
diem between return and date of re- 
sumption of travel status under 
modified orders 


Return to station by rail—where, under 
orders to proceed by air to designated 
place for temporary duty authorizing 
per diem in lieu of subsistence and 
delay not exceeding fifteen days, tem- 
porary duty was performed within 
time prescribed, but one of partici- 
pants subsequently obliged to return 
to proper station by rail because of 
physical condition, he is entitled to 
per diem until completion of duties 
assigned and departure of plane, but 
not for constructive air travel time for 
return to station 


Army Reserve officers on duty with Re- 
serve Corps Training Camps—Army 
Air Corps Reserve officers on extended 
active duty are not entitled to per diem 
allowance for period they are assigned to 
duty as instructors with Reserve Corps 
Training Camps 
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SUBSISTE NCE—C ontinued. 
Per diems—Continued. 


Fractional days—changes in rates—rule in 
12 Comp. Gen. 429, relative to basing 
per diems in lieu of subsistence on actual 
portions of days involved, instead of 
usual six-hour periods, is for application 
when change in rate of per diem takes 
place during day while in continuous 
travel status, and is not applicable to 
foreign exchange losses 

Headquarters. See Subsistence, headquar- 
ters, per diems, 

Temporary duty—expense of travel from- 

place of abode—whether travel of Bureau 

of Air Commerce employees hetween tem- 
porary places of abode and airports at 
which engaged on temporary duty in- 
volves expense incident to subsistence or 
transportation is for determination upon 
facts, but, generally, if airport may be 
reached within reasonable time only by 
special conveyance, and there are no living 
accommodations for transients reasonably 
nearby, costs ofsuch travel may be regarded 
as transportation expenses and reimbursed 
assuch. 16 Comp. Gen. 562, amplified -_--- 

See, also, related subjects Traveling expenses; 

ete. 


SUITS: 


Institution—insufficient evidence—damages 
to Army officer’s household effects—where 
fact finding board of officers, appointed to 
investigate damages to Army officer’s 
household effects incident to change of 
station, concluded—without reporting 
facts disclosed—that damages occurred in 
transit and while goods were in care and 
custody of carriers which had receipted for 
same without exception, G. A. O. will not 
attempt collection of damages for benefit of 
owner, from company which packed goods, 
in absence of proof admissible in court of 
company’s responsibility 


SUNDAYS AND HOLIDAYS: 


Compensatory time: 

Deferring from one season to another— 
granting of compensatory time off for 
work on Saturday in excess of four hours 
may be deferred, where exigencies of 
service so require, from one season of year 
to another, and such time may be granted 
at rate of 4 hours a day for 8-hour day 
employee or 3 hours a day for 7-hour day 
employee on consecutive days or on one 
day each week, but not in one period or 
at rate of entire day at a time or on day 
when employee does no work and has 
been granted annual leave for remainder 
CONG hist dctesctinwntcadspaaabvnos 

Effect of administrative failure to grant— 
while employees in field service not ex- 
cepted from Saturday half-holiday law, 
may not be required to work 7 or 8 hours 
on Saturday without granting of com- 
pensatory time, purpose of law is to 
shorten hours of work week and not 
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granting of additional leave with pay, 
and where administrative office fails to 
properly administer law, there is no 
authority to make it up to employees by 
payment of additional compensation or 
granting during a later period additional 
RNS WE DOG bic catodtrisunantasdboucs 


Holidays: 


Compensation: 

Per annum employees—employees in 
field offices closed by administrative 
order on local holidays when Federal 
work may not be properly performed, 
entitled to compensation for such days 
if paid on annual or monthly basis, but 
per diem employees and employees 
paid on basis of ‘‘when actually em- 
ployed”’ not entitled to compensation 
Cor Gi Si ci eiitccincve 

Per diem employees: 

Dist. of Col. per diem employees sub- 
ject to 40-hour week law while en- 
titled, regardless of performance of 
service, to compensation for legal 
holidays occurring within regular 
40-hour week tour of duty, under 
act, June 5, 1920, are not entitled to 
compensation for legal holidays oc- 
curring outside their regular tour of 
duty, on which they perform no 
service, but if service is required on 
non-work day in addition to regular 
40-hour tour of duty, overtime com- 
pensation should be computed on 
basis of ‘‘not less than time and one 
half’ without regard to whether such 
non-work day is legal holiday. Stat- 
utes and decisions relating to Federal 
per diem personnel distinguished __- 

Employees in field offices closed by ad- 
ministrative order on local holidays 
when Federal work may not be 
properly performed entitled to com- 
pensation for such days if paid on 
annual or monthly basis, but per 
diem employees and employees paid 
on basis of “when actually em- 
ployed” not entitled to compensa- 
tion for such days 

Employees of Panama Canal above 
grade of laborer whose compensation 
is fixed by hour or day and who are 
appointed or employed for substan- 
tially continuous period and required 
to work certain number of hours per 
day regarded as per diem employees 
and entitled to full day’s compensa- 
tion for Sept. 17, 19837—-Anniversary 
of Signing of the Constitution of the 
United States—if work performed on 
that day from usnal beginning time 
until closing pursuant to Executive 


Forty-hour week Panama Canal em- 
ployee on annual leave, ineluding 
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several Saturdays two of which are 
holidays, is not entitled to pay for 
Saturday non-work days nor grathity 
pay for holidays, leave regulations 
denying pay for Saturday non-work 
days, holiday gratuity act, Jan. 6, 
1885, not applying to employees of 
Canal Zone, and Exec. order of Feb. 
2, 1914, authorizing gratuity holiday 
pay only to Canal per diem employ- 
ees who work on days before and 
after holiday, and while rule is that 
leave with pay is synonymous with 
work or duty status, application of 
Exec, order in force for so many years 
will not now be disturbed. 17 
Comp. Gen. 348, amplified 

Per diem employees of Panama Canal 
not entitled to gratuity holiday pay 
under act, Jan. 6, 1885, granting such 
pay to “per diem employees of the 
Government on duty * * * in 
the United States,” whether the 
holiday occurs during the regular 
tour of 40 hours per week or on non- 
work days, but only under terms and 
conditions of Executive order of Feb. 
2, 1914, issued pursuant to act, Aug. 
24, 1912. 

“Temporary per diem employee on 
forty-hour, five-day week whose tour 
is Monday to Friday, should be 
charged annual leave, under annual 


and crafts or similar occupations are 
paid measures compensation on 
hourly basis, employees are never- 
theless regarded as per diem em- 
ployees within holiday statutes, and 
rules thereunder, if appointed or em- 
ployed for substantially continuous 
period and required to work certain 
number of hours per day 

Employees of Panama Canal above 
grade of laborer whose compensation 
is fixed by hour or day and who are 
appointed or employed for substan- 
tially continuous period and required 
to work certain number of hours per 
day, regarded as per diem employees 
and entitled to full day’s compen- 
sation for Sept. 17, 1937—Anniver- 
sary of Signing of the Constitution 
of the United States—if work per- 
formed on that day from usual begin- 
ning time until closing pursuant to 
Executive order 


“When actually employed” employees— 


employees in field offices closed by ad- 
ministrative order on local holidays 
when Federal work may not be prop- 
erly performed, entitled to compensa- 
tion for such days if paid on annual or 
monthly basis, but per diem employ- 
ees and employees paid on basis of 
“when actually employed’’ not en- 
titled to compensation for such days... 


leave regulations effective Jan. 1, Leaves of absence: 
1938, for every calendar day within Annual: 
period of such leave, including Satur- Advances—excess leave deductions— 


days, Sundays, and legal holidays, 
but should be credited only forty 
hours’ pay for each week within 
period of leave, and no overtime com- 
pensation, and where entitled to 
gratuity pay for holiday he may not 
be paid his regular pay in addition_- 
When Executive order closes office and 
excuses employees from duty entire 
day and no work is performed that 
day and day not charged to annual 
leave, per diem employees not entitled 
to compensation for that day, but 
where Executive urder only shortens 
workday, and per diem employees 
work that day full time fixed by 
order as length of workday, they are 
entitled to full day’s compensation __ 
Where no service is performed by such 
employees on day declared holiday 
by Executive order, they are not 
entitled to compensation therefor in 
absence of specific statutory author- 


Per hour employees: 
Although schedule of wages pursuant 
to which employees in several trades 


amount to be charged for overdrawn 
annual and sick leave prior to Jan. 1, 
1938, is for computing as to absence on 
Saturdays and Sundays on same basis 
as leave without pay authorized in 
advance (as outlined in decision), but 
as to charges for overdrawn leave after 
Dec. 31, 1937, see annual and sick leave 
regulations effective Jan. 1, 1938. 17 
Comp. Gen. 14, distinguished 


Offices closed on local holidays—field 


offices in U. 8., its possessions, or for- 
eign countries, may be closed on local 
holidays when Federal work may not 
be properly performed, and such days 
would be “‘non-work days established 
by administrative order” within uni- 
form annual leave regulations and not 
chargeable as annual leave, notwith- 
standing no administrative discretion 
to excuse field employees from duty 
without charging annual leave solely 
on ground that days of absence are 
local holidays 


Per diem employees: 


Forty-hour week Panama Canal em- 
ployee on annual leave including 
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several Saturdays two of which are 
holidays, is not entitled to pay for 
Saturday non-work days nor gra- 
tuity pay for holidays, leave regula- 
tions denying pay for Saturday non- 
work days, holiday gratuity act, 
Jan. 6, 1885, not applying to employ- 
ees of Canal Zone, and Exec. order of 
Feb. 2, 1914, authorizing gratuity 
holiday pay only to Canal per diem 
employees who work on days before 
and after holiday, and while rule is 
that leave with pay is synonymous 
with work or duty status, application 
of Exec. order in force for so many 
years will not now be disturbed. 17 
Comp. Gen. 348, amplified 


Permanent per diem employee on 
forty-hour, five-day week whose 
tour is Monday to Friday, should be 
charged annual leave, under annual 
leave regulations effective Jan. 1, 
1938, for all calendar days, except 
Sundays, within period of such leave, 
but should be credited only forty 
hours’ pay for each week, and no 
overtime compensation 


Temporary per diem employee on 
forty-hour, five-day week whose 
tour is Monday to Friday, should be 
charged annual leave, under annual 
leave regulations effective Jan. 1, 
1938, for every calendar day within 
period of such leave, including Satur- 
days, Sundays, and legal holidays, 
but should be credited only forty 
hours’ pay for each week within 
period of leave, and no overtime 
compensation, and where entitled 
to gratuity pay for holiday, he may 
not be paid his regular pay in addi- 


Saturdays: 


Per diem employees: 

Saturday, a non-work day, occurring 
within period of annual leave of 
per diem or per hour employees 
on forty-hour, five-day week under 
act, Mar. 28, 1934, whose regular 
tour is Monday to Friday, should 
be charged, under Annual Leave 
Regulations effective Jan. 1, 1938, 
against annual leave as one day, 
not four hours, Saturday half- 
holiday law not applying to em- 
ployees on forty-hour, five-day 


Saturday, a non-work day, occur- 
ring within period of leave with 
pay granted to per diem employees 
on five-day week, should be 


Per diem employees—Continued. 
charged as one day, not four hours, 
the Saturday half-holiday law 
having no application to employ- 
ees on forty-hour, five-day week... 


Temporary employees—where absent 
portion of Saturday—a four-hour 
work day—chargeable with annual 
leave in proportion that hours of ab- 
sence bear to four-hour work period- 


Sick: 

Advances—excess leave deductions— 
amount to be charged for overdrawn 
annual and sick leave prior to Jan. 1, 
1938, is for computing as to absence on 
Saturdays and Sundays on same basis 
as leave without pay authorized in ad- 
vance (as outlined in decision), but as 
to charges for overdrawn leave after 
Dec. 31, 1937, see annual and sick leave 
regulations effective Jan. 1, 1938. 17 
Comp. Gen. 14, distinguished 


Per diem and per hour employees—per 
diem and per hour employees on forty- 
hour, five-day week under act, Mar. 
28, 1934, whose regular tour is Monday 
to Friday, and who receive no pay for 
Saturdays and Sundays, should be 
charged, under Sick Leave Regula- 
tions effective Jan. 1, 1938, with sick 
leave for all calendar days, including 
Saturdays and Sundays, within period 
of such leave 

Per diem employees—per diem employee 
on forty-hour, five-day week whose 
tour is Monday to Friday, should be 
charged sick leave, under sick leave 
regulations effective Jan. 1, 1938, for 
all calendar days, including Saturdays, 
Sundays, and holidays, within period 
of such leave, but should be credited 
only forty hours’ pay for each week 
within period of sick leave even though 
credited gratuity pay for holiday oc- 
curring therein, and no overtime com- 
pensation is payable for absence on 
leave with pay 


Sundays — compensation — resignation and 
new appointment—employee whose resig- 
nation was accepted effective Saturday 
and who entered on duty with another 
Govt. department following Monday, not 
entitled to compensation for intervening 
Sunday, notwithstanding alleged ‘‘agree- 
ment” between executive departments 
that where transfer takes place Monday 
transferring agency will pay employee for 
intervening Sunday 


SURETIES: 
See Bonds. 
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Bid prices on supplies, etc., subject to 
Federal excise tax should be ad- 
justed to Federal tax-included basis 
rather than tax-excluded basis for 
bid evaluation purposes. 

There is no authority for basis of eval- 
uation of bids stating that “Included 
Federal excise tax will be deducted 
from bid price if the exact amount of 
tax is known or stated by bidder. 
This will apply to the State and local 
tax also, unless stipulated here by 
the bidder”’ 

Noninclusion for discount purposes— 
where automobiles are paid for partly 
in cash and partly by old vehicles and 
contract provides for discount within 
specified time, the discount is for com- 
putation on entire purchase price, in- 
cluding trade-in allowance for old ve- 
hicles, less any amount of Federal ex- 
cise tax included in total price, and 
not on basis of price less trade-in 


Noninclusion in purchase price limita- 
tion determinations—where bid to fur- 
nish motor-propelled passenger-carty- 
ing vehicles includes Federal excise 
tax, shows amount thereof and agrees 
to its deduction, amount of tax may be 
deducted in bringing actual price with- 
in price limit fixed by statute 

Prior decisions reconciled—decisions re- 
ported in 15 Comp. Gen. 588; 16 id. 832; 
17 id. 580; id. 615, and manuscript de- 
cision A-28105, A-51607, Mar. 5, 1938, 
relative to Govt. purchases involving 
Federal excise, State,and local taxes, 
not in conflict. and taken together 
establish rules outlined in present de- 


Exemption certificates: 

Bidder’s failure to show exclusion of 
tax—where, notwithstanding contrac- 
tor was on notice if bid prices contem- 
plated refund, etc., under excise tax of 
Revenue Act of 1932, as amended, that 
fact should appear on bid, and space 
was provided for such showing in addi- 
tion to other provisions relative to 
taxes, contractor nevertheless fails to 
make showing on its bid that tax was 
not included in price, no alteration of 
bid with respect thereto authorized 
after bids opened, it being presumed, 
as held in 16 C. G. 1054; id. 1095, that, 
unless otherwise stated, price bid is in- 
clusive of said tax and that no subse- 
quent statement that tax was excluded 
may justify furnishing tax exemption 


Frequency of issuance—while it is for 
administrative discretion whether tax 


each delivery under contract, or be 
withheld until all deliveries are com- 
pleted, latter would appear more satis- 
factory, and it would appear proper for 
receiving Govt. representative to enter 
quantity of delivery and amount of 
taxes if known, or, if tax not known, 
it may be left for determination by 
proper taxing authorities 
Import commodities—payments to United 
States possessions—taxes collected under 
Agr. Adj. Act, May 12, 1933, as amended, 
on commodities imported from U. 8. 
possessions may be paid to said posses- 
sions as contemplated by act, notwith- 
standing decision of Sup. Ct. holding 
certain portions of act unconstitutional 
Processing: 
Contract price inclusion: 

Holding by U. 8. court re commercial 
purchasers’ lack of right to invoke 
equity jurisdiction in connection 
with amount included in contract 
price as processing tax not paid by 
processor-contiactor to Govt. be- 
cause of tax legislation unconstitu- 
tionality, not determinative of their 
rights in a proper forum, or of Gov- 
ernment’s right to refund from con- 
tractor of amounts included in con- 
tract price and paid as tax by Govt. 
but not paid by contractor, where 
contract provided for adjustment of 
price in case of change in taxes. 17 
Comp. Gen. 340, affirmed .-._...... 

Where contract prices included Fed- 
eral taxes theretofore imposed and 
contracts obviously intended to pro- 
tect contractor and Government in 
case of subsequent increase or de- 
crease in taxes, and contractor failed 
to pay processing taxes on supplies 
involved although Government paid 
full contract prices, contractor prop- 
erly chargeable with processing taxes 
included in bid prices, notwithstand- 
ing tax elimination or change by 
court decision instead of Congress, 
and irrespective whether deliveries 
and payments were made before tax 
elimination 

Where contracts provided bid prices 
included all applicable Federal taxes 
and that in event of change in taxes 
subsequent to opening of bids there 
would be corresponding change im 
contract prices, and records show 
processing taxes not paid by contrac- 
tor on articles furnished, amounts 
equal to processing taxes are charge- 
able to contractor, notwithstanding 
tax not shown in contracts as sep- 
arate item, and contention part of 
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Processing—Continued. 

Contract price inclusion—Continued. 
tax absorbed by contractor and not 
included in price 

Specification requirements: 

No authority for inclusion in specifica- 
tions of requirement that bidders list 
items subject to Federal, State, or local 
taxes and show amount of tax thereon 
as condition precedent to considera- 
tion of their bid, or that they consent 
to deduction of Federal taxes from 
amount of bid price if prices are inclu- 
sive of tax, and low bid may not be re- 
jected solely because of inclusion of 
applicable taxes. Substitute provi- 
sions suggested 

Statement “‘that State or local sales 
taxes are not included in the amount 
billed and that tax exemption certifi- 
cates therefor have been received,’’ 
prescribed by A-51607, A-49009, Apr. 
2, 1938, for incorporation in vendor’s 
certificate on reprints of Standard 
Form 1034, Revised, was intended for 
use by vendor only when applicable 
and was not intended as modifying 
either 17 Comp, Gen. 615, holding 
there is no legal authority to require 
bidder to sell to Government at prices 
exclusive of applicable taxes, whether 
Federal, State, or local, or substitute 
tax provision suggested by that deci- 
sion, but alternate tax provision now 
administratively suggested is not ob- 
jectionable 

Sugar—contract-price adjustment—where 
contract to furnish sugar for a price in- 

cluding ‘‘any Federal tax heretofore im- 

posed,”’ provided that in case of subse- 

quent imposition of tax and payment 
thereof by contractor to the Government, 
the contract price would be increased ac- 
cordingly, contractor, which is not a re- 
finer of sugar and has not paid to the 

‘Government the tax subsequently im- 

posed by act, Sept. 1, 1937, may not be 

paid amount in addition to contract 

price on basis that tax was passed on to 

it by refiner by way of increased price... 
Set-off. See Set-off, tares. 


State: 


Bid evaluation—there is no authority for 
basis of evaluation of bids stating that 
“Included Federal excise tax will be de- 
ducted from bid price if the exact amount 
of tax is known or stated by bidder. 
This will apply to the State and local 
tax also, unless stipulated here by the 
gee LEE Byte SP ILE 

Exemption certificates—frequency of is- 
suance—while it is for administrative 
discretion whether tax exemption cer- 
tificate should issue for each delivery 
under contract, or be withheld until all 


deliveries are completed, latter would 
appear more satisfactory, and it would 
appear proper for receiving Govt. repre- 
sentative to enter quantity of delivery 
and amount of taxes if known, or, if tax 
not known, it may be left for determina- 
tion by proper taxing authorities........ 

Gasoline: 

Refunds—reduced amount—U. 8. en- 
titled to refund of State tax paid dealer 
for gasoline for official use regardless of 
arrangement by which State permitted 
dealer to retain portion of tax otherwise 
payable, to cover evaporation....... oe 

Wholesaler-retailer tax-inclusion sales— 
Government tax liability—where State 
gasoline tax is imposed upon importer 
or wholesale dealer and bona fide sale 
intervenes between dealer who pays 
tax and retailer who sells to U. S., tax 
loses identity as such and sales to Fed. 
Govt. by retailer on own account do not 
involve State tax, but where retail 
dealer furnishes gasoline to Govt. 
agencies on credit cards issued by 
wholesaler to whom payment made 
by Govt., transaction required to be 
free of State tax 

Government contracts—statement in ex- 
cise tax form that all commodities are 
exempt from State or local tax when sold 
for use of U. 8. is of doubtful correctness 
and tends to create impression contrac- 
tors are required to sell to Govt. free of 
State and local taxes 

Occupational—inclusion in bid price—re- 
tailer’s Occupational Tax of Illinois not 
imposing tax on U. S. or other purchasers 
nor requiring retailers to increase cost of 
property sold to U. S. or other purchasers 
is merely personal tax on privilege of 
doing business in within State measured 
by gross receipts from sales for delivery 
therein, and no objection to considera- 
tion of bid stipulating deliveries within 
State ‘‘will be subject to the addition of 
3% Retailer’s Occupational Tax to the 
prices shown” 

Payment from Federal funds—provision in 
Farm Credit Adm. Appro. Act, 1938, 
relating to expenditure for ‘‘collection of 
moneys due the United States on ac- 
count ofloans made under the provisions 
of” certain statutes, does not authorize 
payment of State taxes on land covered 
by second mortgage in favor of Govt. to 
secure loan, . notwithstanding State 
statute permits mortgagee to advance 
taxes due and unpaid and gives priority 
in foreclosure proceedings for amount 


Prior decisions reconciled—decisions re- 
ported in 15 Comp. Gen. 588; 16 id. 832; 
17 id. 580; id 615, and manuscript deci- 
sion A-28105, A-51607, Mar. 5, 1937, rela- 
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tive to Govt. purchases involving Fed- 

eral excise, State and local taxes, not in 

conflict, and taken together establish 
rules outlined in present decision. ...... 
Sales—inclusion in Federal-aid grants— 
Soc. Sec. Board not authorized to in- 
clude in grants to States for unemploy- 
ment compensation administration 
amount of State sales tax, State agencies 
are required under State laws to pay in 
connection with purchase of supplies 
and equipment necessary to proper ad- 
ministration of State unemployment 
compensation laws................-....- 
Specification requirements: 

No authority for inclusion in specifica- 
tions of requirement that bidders list 
items subject to Federal, State, or local 
taxes and show amount of tax thereon 
as condition precedent to considera- 
tion of their bid, or that they consent 
to deduction of Federal taxes from 
amount of bid price if prices are in- 
clusive of tax, and low bid may not be 
rejected solely because of inclusion of 
applicable taxes. Substitute provi- 
sions suggested......... bbewhatediilns 

Statement ‘‘that State or local sales taxes 
are not included in the amount billed 
and that tax exemption certificates 
therefore have been received,” pre- 
scribed by A-51607, A~49009, Apr. 2, 
1938, for incorporation in vendor's cer- 
tificate on reprints of Standard Form 
1034, Revised, was intended for use by 
vendor only when applicable and was 
not intended as modifying either 17 
Comp. Gen. 615, holding there is no 
legal authority to require bidder to 
sell to Government at prices exclusive 
of applicable taxes, whether Federal, 
State, or local, or substitute tax provi- 
sion suggested by that decision, but 
alternate tax provision now adminis- 
tratively suggested is not objection- 


TELEGRAMS: 
Newspaper defenses—appropriation availa- 


bility—Emergency Relief Appropriations, 
1935, and 1936, not available for payment 
for telegram to newspaper in defense of 
conduct of Works Progress Administra- 
tion program, its officers or employees -.-. 


Personal: 


Billing increases by Government officers— 
amounts claimed for telegraph services 
may be administratively increased by 
difference between Government rate 
billed and commercial rate for personal 
messages where collection at commercial 
rate, plus tax, has been made from in- 
dividual who benefitted from services, 
provided voucher shows full cost at com- 
mercial rates is being charged to special 
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Personal—C ontinued. 
deposit account credited with the collec- 
tion. 9 Comp. Gen. 251, prohibiting, 
generally, increasing amounts claimed, 
and which is for application where tele- 
graph charges are for payment from ap- 
propriated moneys, distinguished 
Government rate applicabilily: 
Authority of Secy. of State under State 
Dept. Appro. Act, 1936, to procure 
information for corporations, firms, 
and individuals, the expense of tele- 
grams, etc., involved to be reimbursed 
by inquirers, does not authorize grant- 
ing of lower Government rates, tax 
free, to Federal personnel in connec- 
tion with personal matters...........-. 
In view of terms of Travel Regulations, 
Federal personnel not entitled to ad- 
vantage of lower Government rates, 
tax free, for personal telegrams, in ab- 
sence of specific authority of law or 


TESTS: 
Contracts. See Contracts. 
TIME: 
Compensatory—Immigration and Naturali- 
zation Service employees—field employees 
of Immigration and Naturalization Serv- 
vice not entitled ‘‘to compensatory or lieu 
time for work performed in excess of their 
usual hours of duty, as fixed by the Secre- 
tary of Labor under the provisions of the 
act approved March 14, 1936 (49 Stat. 1161), 
when no monetary compensation is re- 
ceived by them for such work’’..........- 
TOLLS: 
See Bridges. 
TRANSFERS: 
See Appropriations; Traveling Expenses. 
TRANSPORTATION: 
Air travel. See Traveling Expenses, air 
travel. 
Baggage. See Tvansportation, household 
effects. 
Damages or loss in transit. See Property, 
private. 
Dependents: 
Army officers: 

Additional change of station while sick 
in hospital—Army officer, under or- 
ders for change of station, accompan- 
fed by dependents while on leave of 
absence and traveling in general direc- 
tion of new station, whose orders are 
changed while sick in hospital from 
leave status, so as to require reporting 
to different permanent station, not 
entitled to transportation for depend- 
ents in excess of commercial cost from 
old to ultimate new station......-.--- 

Overseas stations—where Army officer 

assigned to overseas station such as 
Panama Canal Dept., assignment is 
change of station on which transpnrte- 
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Army offleers—Continued. 

tion of dependents should be computed 
between old station in U. 8. and over- 
seas department, and officer not to be 
deprived of transportation of depend- 
ents from old to overseas station by 
reason of change of assignment of duty 
stations within overseas department. 
7 Comp. Gen. 255, distinguished 


Prior to change of station orders—military 
hostilities, etc., evacuation—payment 
authorized of transportation expenses of 
Foreign Agricultural Service officers and 
immediate families going from official 
post, where conditions unsettled and 
dangerous, to place of safety, and return- 
ing to post, under act, June 5, 1930, and 
regulations pursuant thereto, but sub- 
sistence expenses while at place of safety 
not authorized 


Divisions. See Transportation, rates. 
Enlisted men (Navy)—Government ve- 
hicles—appropriation chargeable—cost of 
transportation to rifle ranges of crews of 
naval vessels under overhaul at navy 
yards, by Government-owned motor ve- 
hicles under control of Bureau of Yards 
and Docks—including compensation of 
civilian chauffeurs at a navy yard—prop- 
erly chargeable to appropriation made by 
act, Apr. 27, 1937, for ‘“‘Maintenance”’ un- 
der “Bureau of Yards and Docks’, and 
not to “Pay, Subsistence and Transporta- 
tion of Naval Personn@’ under “Bureau 
of Supplies and Accounts” 


Fares. See Traveling Expenses, fares. 

Foreign Service officers—military hostilities, 

etc., evacuation—payment authorized of 

transportation expenses of Foreign Agri- 
cultural Service officers and immediate 
families going from official post, where 
conditions unsettled and dangerous, to 
place of safety, and returning to post, un- 
der act, June 5, 1930, and regulations pur- 
suant thereto, but subsistence expenses 
while at place of safety not authorized-.- 

Freight: 

Charges. See, also, Contracts, freight 
charges. “ 

Other than regular railroad service—car- 
load or less-than-carload rates—Govern- 
ment shipments via National Carload- 
ing Corp. which, if made in regular rail- 
road freight service, would have beeo 
entitled to carload net land-grant 
charges, may not be paid for at less-than- 
carload net land-grant rates where no 
specific agreement therefor, agreement 
of Corporation to “protect land grant 
percentages in effect’ being for con- 
struction as offering to meet charges or- 
dinarily available to Govt. for transpor- 
tation in regular freight service 


Damages. See Property, private. 
Excess: 
Motor van shipment weight computa- 
tion: 

Navy Regulations providing for ship- 
ment of authorized change of station 
allowances, clearly indicate pack- 
ing and crating of all eflects in man- 
ner suitable for ordinary freight ship- 
ments, and shipments by motor van, 
although entirely or partially un- 
packed, may not exceed cost of ship- 
ment by ordinary freight lines of 
that weight which would be proper 
for similar quantity “after being 
packed,” and in absence of other in- 
formation as to actual] tare, 25 per 
cent increase will be applied in deter- 
mining gross weight 

Treas. Dept. Appro. Act, 1937, and 
administrative circulars relating to 
change of station allowances of em- 
ployees of Proc. Div., Pub. Bldgs. 
Br., clearly indicate packing and 
crating of effects for ordinary 
freight shipments, and cost of ship- 
ment by motor van, although en- 
tirely or partially unpacked, may 
not exceed cost by ordinary freight 
of that weight which would be 
proper for similar quantity after 
being packed, and, in absence of ad- 
ministrative determination as to 
tare, 25 per cent increase will be ap- 
plied in determining gross weight. 


Where cost of shipment by motor van 
of employee's effects on change of 
station is less than by ordinary 
freight, Govt. as well as employee is 
entitled to share in savings effected 
and any excess shipment over change 
of station allowance is for computa- 
tion on basis of pro rata cost of such 
amount, applying gross weight of 
articles shipped unpacked, deter- 
mined by increasing actual weight 


Where cost of shipment by motor van 
of Navy officer’s effects on change of 
station is less than by ordinary 
freight, Govt. as well as officer is en- 
titled to share in savings effected, 
and any excess shipment over change 
of station allowance is for computa- 
tion on basis of pro rata cost of such 
amount, applying “gross weight” of 
articles shipped unpacked, deter- 
mined by increasing actual weight 


Furlough and reemployment—War De- 
partment employees—employee, tem- 
porarily detailed from one War Dept. 
engineering district to another, who after 














“TRANSPORTATIO N—Continued. 
Household effects—Continued. 

furlough was reemployed at increase in 
salary by district to which temporarily 
assigned, not entitled to reimbursement 
for expenses of transportation of house- 
hold effects as for change of permanent 
station. 14 Comp. Gen. 871, amplified. 
Packing, crating, hauling, or shipping— 
inferior services—contractor’s liability— 
where Govt. contracted for packing and 
erating household effects in connection 
with civilian employee’s permanent 
change of station, expense of replacing, 
etc., defective crating while effects in its 
custody awaiting transshipment on 
Army transport, is for deduction from 
payments under contract for packing 
I ei doesn loan cencinsciccen 
Weight allowance on change of rank— 
Navy officer not notified of promotion 
until after date change of station orders 
relieved him from old station, entitled 
only to weight allowance for transporta- 
tion of household effects of lower rank 
held when right to transportation ac- 
crued, notwithstanding part of effects 
were shipped after notice of advance- 
ment and that effective date of advance- 
ment was same as date of relief from old 

















































































































Husband of appointee—appropriation for 
office of High Commissioner to Philippine 
Islands made by act, May 15, 1936, not 
available for traveling expenses of husband 
of appointee not dependent upon his wife 
at time travel performed, notwithstanding 
appropriation provided for ‘‘traveling ex- 
penses, including persons appointed here- 
under within the United States and their 
families,’’ travel orders having limited re- 
imbursement to “dependent members”’ of 
appointees’ immediate families 

interstate: 

Bidder’s qualifications—whether con- 
tracting officer should, prior to award, 
ascertain from Int. Com. Com. whether 
otherwise qualified bidder is authorized 
to transport goods in interstate commerce 
between specified points, is administra- 
ink cthitdincsdinducnbeieadsous 

Payments notwithstanding Motor Carrier 
Act violation—payment authorized for 
transportation service between specified 
points in interstate commerce notwith- 
standing successful bidder’s certificate 
of authority to operate, after award and 
filing with Int. Com. Com. is found in- 
applicable between contract points 

Land-grant: 

Deductions: 








































































































Carrier a mere operator of aided rail- 
road—as Camas Prairie R. R. is Nor. 
Pac, Ry. when there is involved traffic 
not local between stations on lines 
operated by former but received from 

latter and originating beyond lines of 
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958 
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former, earnings on impedimenta from 
Portiand, Ore. via Nor. Pac. Ry. to 
Headquarters, Idaho, are subject to 
percentage land-grant deduction based 
on ratio of available land-grant mileage 
to applicable through mileage from 
Portland to Headquarters—rate factor 
added to compute through charge not 
being “‘local’’ or separate rate but pro- 
portional rate applying only on traffic 
originating at or destined beyond Oro- 
fino, Idaho. A-109224, July 18 and 
Dec. 8, 1927 and Feb. 4, 1928, dis- 
tinguished 


Title passing—mere use in Govt. pur- 


chase contract of provision indicating 
price f. o. b. destination, where there 
is alternate provision under which in 
effect arises another price for delivery 
at point of shipment, not conclusive 
upon question of title to property dur- 
ing transit, and where there is express 
avowal in contract that title shall pass 
at point of shipment, or entire transac- 
tion establishes understanding that 
right to ship on Govt. bill of lading was 
reserved for purpose of delivery at 
point of shipment rather than desti- 
nation to obtain land-grant rates, 
Govt. is entitled to land-grant deduc- 


Mails: 
Ocean carriage: 
Annual e. pound rate—no objection to 


award of contract for ocean carriage of 
mail at annual rate instead of rate per 
pound, after competition in accordance 
with sec. 4007, R. S., if Postmaster 
General finds and certifies that such 
award is in public interest 


Foreign mail expense liability—obliga- 


tion of U. 8. under interpretation of 
Acting Postmaster General of Con- 
vention of Postal Union of Americas 
and Spain and under terms of agree- 
ment of Delegates of Madrid, 1931, 
Congress, is not so clear as to authorize 
payment by U. 8. to vessel of Panama 
registry, for transportation of mails of 
foreign countries, signatory to Con- 
vention, dispatched from U. 8. to Pan- 
ama where vessel was not under con- 
tract with U. S. for transportation of 
such mails nor required to transport 
foreign mail involved under act, Feb. 


Post office employees—charges for sleeping 


accommodations and travel in Canada— 
where sleeping cars owned by parent 
railroad company are operated by its 
subsidiary engaged in carrying mails, no 
authority for payment to either company 
for sleeping accommodations furnished 
post office inspectors on official business 
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or for passenger fare for portion of jour- 
ney within Canada 

Marine Corps personnel—National Rifle 
Matches—War Department appropria- 
tion availability—War Dept. may not 
legally agree to pay, from its appropriation 
“Promotion of Rifle Practice’ for fiscal 
year 1939, traveling expenses of Marine 
Corps operating detachment furnished at 
its request by Navy Dept. for duty at 
National Rifle Matches, nor may Marin 
Corps appropriation available for said 
transportation costs be reimbursed from 
War Dept. appropriation ‘Promotion of 
Rifle Practice” if said personnel are ordered 
to the Matches on the Corps’ own initia- 


Place of abode to temporary duty station— 
whether incident to subsistence or trans- 
portation—whether travel of Bureau of Air 
Commerce employees between temporary 
places of abode and airports at which en- 
gaged on temporary duty involves expense 
incident to subsistence or transportation 
is for determination upon facts, but, gen- 
erally, if airport may be reached within 
reasonable time only by special convey- 
ance, and there are no living accommoda- 
tions for transients reasonably nearby, 
costs of such travel may be regarded as 
transportation expenses and reimbursed 
assuch. 16 Comp. Gen. 562, amplified... 

Rates: 

Carload—shipments by other than regular 
railroad freight service—Govt. ship- 
ments via National Carloading Corp. 
which, if made in regular railroad freight 
service, would have been entitled to car- 
load net land-grant charges, may not be 
paid for at less-than-carload net land- 
grant rates where no specific agreement 
therefor, agreement of Corporation to 
“protect landgrant percentages in effect’’ 
being for construction as offering to meet 
charges ordinarily available to Govt. for 
transportation in regular freight service... 

Divisions—conflicting claims procedure— 
where two bases of rate division are pub- 
lished for shipments via Portland, Oreg., 
and carriers disagree as to basis control- 
ling, rule of accounting officers of apply- 
ing basis affording Govt. lowest net rate 
is for application 

Equalization—ambiguous 
bid for furnishing material f. 0. b. Govt. 
destination authorized freight allowance 
deduction from bid price in stipulated 
amount for shipment on Govt. bill of lad- 
ing, and also stated ‘will equalize with 
any land-grant saving from any other 
point,” and contracting officer, in mak- 
ing award, construed bid as authorizing 
not only deduction of stated amount, but 
also of any favorable difference between 
net land-grant freight rates from com- 


petitor’s shipping point and shipping 
point of bidder, refund of additiona) 
amount deducted not authorized__-..... 

Inclusive of indemnity insurance costs— 
shipments of Government valuables— 
where charges for transportation of val- 
uables are regularly fixed at rate which 
inclydes cost to carrier for indemnity 
insurance and carrier will not accept 
Govt. shipment at rate exclusive of such 
cost, payment of rate would not contra- 
vene Government losses in Shipment 
Act, July 8, 1937 

Stipulation for fixed period—freight rates 
based upon land-grant deduction cur- 
rently available, and subject to change 
only in event of change in basic com- 
mercial rate, may not be stipulated for to 
remain constant throughout fixed period 
as subsequent transportation charges 
may result in lower net land-grant rate 
becoming available without ‘‘an increase 
or a decrease in the basic commercial 
rate”’ 


Requests—preparation—Gen. 


July 19, 1937—travel order serial number 
and date to be entered thereon 


Seamen. See Seamen. 
Valuables: 


Inereased costs for special care: 

Amount paid carrier for Government 
shipment consisting of articles of pecu- 
liar or unusual value, for care com- 
mensurate with real value, is not pay- 
ment of insurance within prohibition 
of “Government Losses in Shipment 


No objection to payment of prescribed 
transport@tion costs based on actual 
or replacement value of exceptionally 
fragile and costly articles such as, or 
similar to, microscopes, etc., notwith- 
standing insurance prohibition of 
“Government Losses in Shipment 


432} Vessels—foreign—use by foreign service 


Officers on leave of absence—returning to 
U. 8. at Gov’t expense of State Dept. 
foreign service officer on home leave of 
absence does not involve an official mission 
requiring arrival in U.S. at any particular 
time, and travel by foreign vessel for por- 
tion of journey in order to eliminate delay 
incident to use of American vessel, is un- 


See also related subjects Mileage; Traveling 


Expenses, etc. 


TRAVEL ALLOWANCE: 
Army—fiying cadets—discharge incident to 


further duties—discharge of flying cadet of 
Army in order to continue service in differ- 
ent capacity pursuant to agreement on en- 
listment, not discharge within act, Sept. 
22, 1922, authorizing payment of travel 
allowance from place of discharge to place 
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TRAVEL ALLOWANCE—Continued. 
of acceptance to enlisted men ‘‘discharged 
from the service” 

Routes—civilian military training camp 
attendance—travel allowance being pay- 
able under sec. 47d, National Defense Act, 
as amended, on basis of “the most usual 
and direct route,” civilian authorized to 
attend citizens’ military training camp for 
instruction, ete., under provisions of said 
section, entitled only to travel allowance 
computed on that basis, notwithstanding 
longer route is route established by War 
Dept., mileage table between points 
involved 


“TRAVELING EXPENSES: 


Advance of funds—application and account- 
ing procedure—Gen. Reg. 88, July 19, 


Comparative cost—use of bus fare in com- 
puting amount allowed for air travel 
under par. 8, Standardized Govt. Travel 
Regulations, proper where rail or steamer 
transportation not available over most 
economical usually traveled route 

Receipts for cash fares—receipts not re- 
quired for air line fares paid in cash, 
otherwise allowable under par. 8, Stand- 
ardized Govt. Travel Regulations, pro- 
vided satisfactory explanation is furnish- 
ed as to failure to use transportation re- 
quests and expense account shows name 
of transportation company as required 
by par. 85 (e) of regulations. 10 Comp. 
Gen, 201, modified ...................... 

Appropriation availability—specific ». gen- 
eral appropriations—Commerce Depart- 
ment—specific provisions of consolidated 
appropriation for ‘‘all necessary traveling 
expenses under the Departm@nt of Com- 
merce” during fiscal year 1938 preclude 
payment of expenses during that year 
from deficiency appropriation for “Re- 
moval and reestablishment of the Little 

White Salmon fish cultural station” but 

deficiency appropriation may be used for 

traveling expenses for fiscal year 1937 

Army—Reserve officers—instructors with 

Reserve Corps Training Camps—Army 

Air Corps Reserve officers on extended 

active duty are not entitled to per diem 

allowance for period they are assigned to 
duty as instructors with Reserve Corps 

Training Camps 

‘Change of station. See Traveling Erpenses, 
transfers. 

Conventions, associations, conferences, and 
congresses: 

Appropriation availability: 

Federal Housing Administration—in- 
volves definition of term “‘meetings” 
as used in Federal Housing Adminis- 
tration appropriation for 1938, authoriz- 
ing attendance at conferences, etc., 
otherwise prohibited by sec. 3, act, 
June 26, 1912, and Joint Res., Feb. 2, 
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Conventions, associations, conferences, and 

congresses—C ontinued. 

Appropriation availability—Continued. 
1935, and applicability of appropria- 
tion limitation to official, semi-official, 
etc., conferences 

Technical Tripartite Textile delegates— 
appropriation to State Department by 
act, May 15, 1930, for “‘expenses of par- 
ticipation by the United States in the 
meetings of the General Conference 
and of the Governing Body of the 
International Labor Office and in 
such regional, industrial, or other 
special meetings as may be duly called 
by such Governing Body”’, not avail- 
able for expenses of Govt. delegates to 
Technical Tripartite Textile Confer- 
ence, in view of specific provisions of 
Pub. Res. 13, Mar. 15, 1937, making 
appropriation for expenditure by 
Secy. of Labor in connection with 
particular conference 

Dependents. See Transportation, depend- 

ents, 

Deportation of aliens—appropriation avail- 
ability—appropriation ‘‘Salaries and Ex- 
penses, Immigration and Naturalization 
Service, 1938’’ exclusively available for all 
traveling expenses incident to deportation 
and exclusion of aliens and persons subject 
to Chinese exclusion laws 

Fares—superior accommodations—state- 
rooms—where staterooms on vessels con- 
tain two or more berths which may be 
reserved separately, Govt. traveler who 
requires exclusive use of stateroom is 
chargeable with excess cost involved 

Foreign travel: 

Appropriation availability—promotion of 
foreign trade funds—appropriation ‘‘Pro- 
motion of Foreign Trade’’, act, June 16, 
1937, available for travel abroad by mem- 
bers of Committee for Reciprocity Infor- 
mation if travel administratively deter- 
mined necessary for purposes of appropri- 


Availability of Federal Surplus Commod- 
ities Corporation funds—funds derived 
from relief appropriations granted to 
States and transferred to Fed. Surp. 
Com. Corp. for relief purposes are funds 
of U. 8. impressed with definite trust and 
not available for foreign travel for cooper- 
ative market studies, notwithstanding 
obligations in favor of States discharged 
partially by donations of surplus com- 
modities from Dept. of Agr., thus leav- 
ing surplus funds available for expendi- 
ture otherwise. 16 Comp. Gen. 1072, 
amplified 

Headquarters. See Subsistence, headquart- 
ers, 

Limitations—Emergency Relief Appropria- 
tion Act, 1936—prohibition in Emergency 

Relief Appropriation Act of 1936 against 
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Oaths. 
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TRAVELING EXPENSES—Continued. 


use of funds for payment of “salary or 
expenses of any person who is a candidate 
for any State, district, county or municipal 
office * * *, applies to any expenses 
incurred while performing any personal 
service for payment of which the relief 
funds are available 

Marine Corps personnel—National Rifle 
Matches—War Department appropria- 
tion availability—War Dept. may not 
legally agree to pay, from its appropriation 
“Promotion of Rifle Practice’ for fiscal 
year 1939, traveling expenses of Marine 
Corps operating detachment furnished at 
its request by Navy Dept. for duty at Na- 
tional Rifle Matches, nor may Marine 
Corps appropriation available fur said 
transportation costs be reimbursed from 
War Dept. appropriation ‘Promotion of 
Rifle Practice’’ if said personne) are ordered 
to the Matches onthe Corps’ own initia- 


See Oaths, vouchers. 
Orders—restriction to dependents—appro- 
priation for office of High Commissioner to 
Philippire Islands.made by act, May 15, 
1936, not available for traveling expenses of 
husband of appointee not dependent upon 
his wife at time travel performed, notwith- 
standing appropriation provided for 
“traveling expenses, including persons 
appointed hereunder within the United 
States and their families”, travel orders 
having limited reimbursement to ‘‘depend- 
ent members” of appointees’ immediate 
families 

Prior to appointment—Presidential appoin- 
tee—actuarial consultant of Social Security 
Board ‘held in 17 Comp. Gen. 249 not en- 
titled to compensation prior to date of his 
appointment by the President, not entitled 
to pay for period prior thereto on basis of 
contract applicable to prior fiscal year only 
but may be paid per diem in lieu of sub- 
sistence for such part of period from July 
6, 1937, date of the Board’s approval of his 
appointment, to Aug. 5, 1937, date prior to 
date of his commission, as he was perform- 
ing official duty in travel status 

Prior to confirmation—Social Security Board 
employees—provision in Ind. Off. Appro. 
Act, 1938, prohibiting payment of salary of 
any expert or attorney receiving compensa- 
tion of $5,000 or more per annum from funds 
appropriated for ‘Social Security Board”, 
unless and until appointed by President, 
by and with advice and consent of Senate, 
not for application to traveling expenses of 
such employees though travel performed 
prior to confirmation by Senate. 

Railway Mail Service employees—bus t¢. 
rail—transportation by bus of substitute 
railway postal clerks away from head- 
quarters to substitute for clerks on leave, 
authorized, notwithstanding act, July 28, 


Page | TRAVELING EXPENSES—C ontinued. 


way Mail Service employees on official 
business on railroads carrying mails, if 
transportation by rail results in greater 
expense to Govt. for salaries and travel 
allowances because of additional time in- 


529 Reimbursement procedure — Government 


851 


678 


1916, requiring free transportation of Rail- 3 


employees and private parties—Gen. Reg. 
88, July 19, 1937 

Specially authorized State water supply 
negotiations — Federal participation regu- 
lar appropriation availability — Federal 

Power Commission appropriation avail- 

able for carrying out duties of one of its 

officers appointed by President as repre- 
sentative of U. 8. in negotiations between 

Wyoming and Montana as to division of 

waters of Yellowstone River, provided 

activities involved are within general scope 
of authorized duties vested in Commission. 
Temporary duty—expense of travel from 
place of abode—whether travel of Bureau 
of Air Commerce employees between tem- 
porary places of abode and airports at 
which engaged on temporary duty involves 
expense incident to subsistence or trans- 
portation is for determination upon facts, 
but, generally, if airport may be reached 
within reasonable time only by special 
conveyance, and there are no living ac- 
commodations for transients reasonably 
nearby, costs of such travel may be re- 
garded as transportation expenses and 
reimbursed as such. 16 Comp. Gen. 
562, amplified 
Transfers: 

Between departmental and field services— 
transfer or reappointment of employees 
from departmental roll paid from depart- 
mental appropriation, to field roll paid 
from field appropriation, or vice versa, is 
not a transfer from one official station to 
another within meaning of annual 
statutory provision authorizing pay- 
ment of traveling expenses of employees 
“on transfer from one official station to 
another,” notwithstanding duties per- 
formed may be similar. 17 Comp. Gen. 
874, amplified 

Between field offices of same bureau— 
changes in appropriations charged with 
salaries—change of station in field serv- 
ice of War Dept. under same bureau and 
involving payment of compensation from 
different appropriations under control 
of same bureau, when made in interest of 
Govt., may be considered a transfer with- 
in annual statutory provision authorizing 
payment of traveling expenses of em- 
ployees ‘‘on transfer from one official 
station to another.” 17 Comp. Gen. 
874, amplified 

Delay in reporting—arrival of Navy officer 
at location of vessel to which newly 
assigned, terminated travel status, and 
reimbursement of expenses incurred 
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Transfers—Continued. 

during subsequent delay in reporting is 

unauthorized, notwithstanding orders 

did not require reporting for duty imme- 

diately upon arrival and that no quarters 

were available on vessel 
Subordinate authorizations: 

Chairman of National Bituminous Coal 
Commission is head of establishment 
Within sec. 2, act, May 14, 1937, pro- 
viding for travel expenses of civilian 
employees upon transfer of official sta- 
tion when authorized by head of 
department or establishment con- 
cerned, and discretion vested may not 
be delegated to or exercised by sub- 
ordinate officer, but signing travel 
orders which merely promulgate action 
previously taken by Commission or 
Chairman, may be by subordinate offi- 
cer provided order supported by evi- 
dence that action was based on proper 
prior specific authorization 

Sec. 2, act, May 14, 1937, providing for 
expenses of travel of civilian employees 
on transfer of official station when 
authorized by head of department, 
etc., in order directing such transfer, 
does not affect authority of subordi- 
nate to transfer employee without reim- 
bursement of such expenses, and order 
of subordinate officer effecting change 
of station after specified date does not 
entitle employee to expenses of transfer 
or per diem at new station, notwith- 
standing subsequent approval of trans- 
fer by head of establishment 

Term “transfer” in statutes authorizing 
payment of traveling expenses of civilian 
employees ‘‘on transfer from one official 
station to another” under certain con- 
ditions, does not include transfers which 
involve reporting to first duty station 
under a new appointment, or from one 
department to another, but if change of 
station involves no break in service, no 
termination by operation of law, and no 
change in appropriation to be charged, 
such expenses may be paid notwith- 
standing there is involved a change of 

position title, grade or salary rate. 14 

Comp. Gen. 871, distinguished 

Typists and stenographers with itinerant 
duties—duties of typists and stenographers, 
other than those accompanying field par- 
ties, etc., are such as to be performed only 
at “designated posts of duty” within 
meaning of sec. 3, Subsistence Expense Act 
of 1926, amended, and appropriations 
are not available for travel expenses of 
itinerant typists and stenographers not- 
withstanding over-the-counter contacts 
concerning questions on Social Security 
Act, but they may be appointed with first 
duty station, for training, at Regional 
Offices, and subsequently transferred at 


Govt. expense to other stations, if in 
Govt.’s interest and properly authorized. 

See also related subjects, Mileage; Sub- 
sistence, etc. 


TREASURER OF THE UNITED STATES: 


Liability—check forgeries—effect of inability 
to collect from indorsers—in clear case of 
forgery of payee’s indorsement on Govern- 
ment check, inability to recover from in- 
dorsing bank can not affect responsibility 
of Treasurer of United States for having 
paid check upon forged indorsement 


TREASURY DEPARTMENT: 


Bureau of Narcotics—functions, etc., trans- 
ferred from Internal Revenue Service— 
fees claimed for issuance of warrants on 
complaints filed with U. 8. commissioner 
charging violation of Narcotic and Mari- 
huana tax laws when sworn to by an 
“agent” or “inspector’’ of Bureau of Nar- 
cotics will not be questioned merely be- 
cause complaint was not approved by 
U. 8S. attorney, notwithstanding such 
agents, etc., are not mentioned in sec. 19, 
act, May 28, 1896, as amended, among 
those, including Internal Revenue Agents, 
whose complaints are honored without 
such approval, it appearing that all powers, 
duties, etc., Internal Revenue Agents for- 
merly had in prosecuting violators of the 
involved tax acts are now vested in 
“agents” and “‘inspectors’’ of Bureau of 
Narcotics. 

Customs Service. See Customs Service. 


VEHICLES: 
606| Hire — irregularities — payment liability — 


where contractor furnished business coupes 
with detachable trunk boxes—instead of 
pick-up trucks of one ton capacity as re- 
quired by contract—which were used for 
short inspection period only, and contract 
canceled account gross irregularities, pay- 
ment of rental for use of vehicles unauthor- 


Passenger-cerrying: 
Purchase limitations: 

Accounting officers of Govt. without 
authority to sanction or approve 
expenditure, in connection with pur- 
chase of passenger-carrying automo- 
biles, of amount in excess of that 
expressly provided by statute, 
whether or not action in attempting 
expenditure is in good faith 

Additional equipment: 

Purchase of heaters or other equip- 
ment for motor-propelled passen- 
ger-carrying vehicles not pre- 
viously so equipped, not author- 
ized when cost, together with 
original cost of car and equipment 
previously installed, exceeds statu- 
tory price limitation for passenger- 
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Passenger-carrying—Continued. 
Purchase limitations—Continued. 


Passenger-carrying—Continued. 
Purchase limitations—C ontinued. 


Additional equipment—Continued. 
Where original cost of motor-propel- 
led passenger-carrying vehicle plus 
cost of equipment subsequently 
purchased under general supply 
contract is in excess of statutory 
purchase price limitation of $750 
for such vehicle, contractor may 
nevertheless be paid full cost of 
equipment on basis that he had no 
knowledge of, or means of know- 
ing, original cost of car, but ad- 
ministrative action should be 
taken to prevent further purchases 
of equipment under such circum- 


Classification of station wagons— 
where statutory provision, limiting 
amount to be expended for any pas- 
senger-carrying vehicle, expressly 
excludes busses, ambulances, and sta- 
tion wagons from limitation, and 
another provision of same statute 
limiting amount which may be ex- 
pended for repair, etc., of any such 
vehicle, excludes only busses and am- 
bulances, plain meaning is that sta- 
tion wagons are excluded from pur- 
chase price limitation but are in- 
cluded in repair limitation, and clas- 
sification of station wagons as 
“busses” under repair limitation is 
unauthorized, notwithstanding used 
on occasion for transportation of 


Discount consideration—discount is 
not properly for consideration in de- 
termining whether bid price on 
motor-propelled passenger-carrying 
vehicles is within statutory limita- 
tion on purchase price of such ve- 
hicles, any advantage from discount 
provision depending on condition 
subsequent which may or may,not 
be met by the Government 

Federal excise taxes—where bid to 
furnish motor-propelled passenger- 
carrying vehicles includes Federal 
excise tax, shows amount thereof 
and agrees to its deduction, amount 
of tax may be deducted in bringing 
actual price within price limit fixed 
by statute 

Freight charges: 

Where bidders offer motor-propelled 
passenger-carrying vehicles f. 0. b. 
point between shipping point and 
desired delivery point, no objec- 
tion, in determining whether bids 
are within statutory price limit, to 
deduction from bid prices of actual 
transportation cost from factory to 
ocean shipping point by route and 


Freight eharges—C ontinued. 
method most advantageous to 
Government 
Where low bid on motor-propelled 
passenger-carrying vehicle offered 
price f. o. b. destination only, and 
such price is in excess of statutory 
price limitation, the actual cost of 
transportation from point of origin 
to destination by route and means 
most advantageous to the Govern- 
ment may be considered in deter- 
mining whether actual price at 
origin is within the limitation.... 
Multiple purchases—statutes limiting 
price to be paid for motor-propelled 
passenger-carrying vehicles are ap- 
plicable to purchase of every single 
vehicle whether purchase is made 
singly or in combination with other 
vehicles, and fact that total price 
consisting of bids of different 
amounts for different vehicles may 
be within statutory price limit for 
total number of vehicles does not 
authorize payment in excess of limi- 
tation for any single vehicle in the 


Provision suggested for inclusion in 
invitations for bids for motor-pro- 
pelled passenger-carrying vehicles 
explaining statutory limitation; that 
price either inclusive or exclusive of 
trade-in allowance, but exclusive of 
transportation charges, is proper 
price to consider, and that, if price 
at destination only is quoted and 
that price exceeds the limitation, 
bidder should show shipping weight 
and point of origin 

The $750 price limitation for motor- 
propelled passenger-carrying ve- 
hicles fixed by act, June 23, 1936, 
does not refer to net cash cost after 
deduction of trade-in value of car 
taken in exchange, but to price 
quoted for new car regardless of 
trade-in value, and award not au- 
thorized where quotation for new 
ear exceeds $750, though net cash 
cost would be less. 17 Comp. Gen. 7, 
amplified 

Trade-in allowance inadequacy—bid 
on new automobiles conditioned 
upon acceptance, also, of offer on 
used vehicles to be exchanged, not 
for consideration where grossly in- 
adequate trade-in allowance offered 
is for purpose of circumventing statu- 
tory limitation on purchase price, 
“including value of any vehicle ex- 
changed,” of new vehicles, and where 
such bid was accepted under specifi- 
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cations with requirements as to wheel 
base, weight, etc., in contravention 
of decisions of this office, which ex- 
cluded automobiles reasonably com- 
petitive in class within statutory 
price limit, payment may not be 
made under contract as awarded --. 

Trade-in allowance may not be used to 
reduce bid price on motor-propelled 
passenger-carrying vehicle, other- 
wise in excess of $750 statutory pur- 
chase price limitation, to amount 
within such limitation, notwith- 
standing there would be available 
thereby, in isolated and unusual 
case, lower bid for acceptance 


Purchases: 


Multiple used equipment exchanges 
in single purchase—while act, May 
14, 1935, limiting price to be paid for 
“any motor-propelled passenger- 
carrying vehicle” to specified 
amount, “including value of any 
vehicle exchanged,”’ contemplated 
trade-in of single used vehicle on pur- 
chase of single new vehicle, there is 
no legal objection to exchange of 
more than one used vehicle in pur- 
chase of a new one provided trade-in 
allowances on all are reasonable and 
equal cash prices obtainable for 
them, and price of new vehicle in- 
cluding trade-in allowances on any 
or all used vehicles exchanged is not 
in excess of statutory price limit... 

Trade-in value inclusion for dis- 
count purposes—where automobiles 
are paid for partly in cash and partly 
by old vehicles and contract pro- 
vides for discount within specified 
time, the discount is for computation 
on entire purchase price, including 
trade-in allowance for old vehicles, 
less any amount of Federal excise 
tax included in total price, and not 
on basis of price less trade-in value. 

See, also, Contracts, specifications. 


Repair limitations: 


Classification of station wagons— 
where statutory provision, limiting 
amount to be expended for any 
passenger-carrying vehicle, expressly 
excludes busses, ambulances, and 
station wagons from limitation, and 
another provision of same statute, 
limiting amount which may be ex- 
pended for repair, etc., of any such 
vehicle, excludes only busses and 
ambulances, plain meaning is that 
station wagons are excluded from 
purchase price limitation but are 
included in repair limitation, and 
classification of station wagons as 


“busses” under repair limitation is 
unauthorized, notwithstanding used 
on occasion for transportation of 


Decision 17 Comp. Gen. 825, specifying 
information for submission in certi- 
fied cost schedules to G. A. O. to 
enable it to determine statutory 
limitation on motor-propelled pas- 
senger-carrying vehicle repairs is not 
exceeded, is modified so that sched- 
ules need not be submitted with 
each set of accounts, but two sched- 
ules may be submitted by each 
bureau each year—one covering ex- 
penditures for first three-quarters of 
fiscal year to be submitted as soon 
as possible after Mar. 31, and one for 
fourth quarter, to be submitted as 
soon as possible after close thereof. 

In connection with limitation on 
amount expendable in one fiscal year 
for repair of any motor-propelled pas- 
senger-carrying vehicle, as contained 
in sec. 3, act, May 14, 1937, cost of 
labor necessary to make repairs con- 
sidered part of cost of repairs irre- 
spective whether work performed in 
Govt. or private garage 

In connection with limitation on 
amount expendable in one fiscal year 
for repair of any motor-propelled pas- 
senger-carrying vehicle, as contained 
in sec. 3, act, May 14, 1937, ‘market 
price’’ is price at which vehicles are 
commonly sold to public by regular 
dealers at or near point of use, that 
is, retail price 

Provides means, other than outlined 
in 17 Comp. Gen. 285, for furnishing 
audit data, by cost schedules, etc., 
necessary in determining that fiscal 
year repair limitations on motor- 
propelled passenger-carrying ve- 
hicles are not exceeded, and also the 
form of voucher certificate in this 


Purchases authorized of repair parts for 
such vehicles to be held in stock for 
future use, their cost, irrespective of 
when purchased, to be regarded as 
part of cost of repairs for year in 
which used, in determining whether 
proposed repair of particular ve- 
hicle will contravene statutory lim- 
itation on payments:for repairs... 

Voucher certificate requirements 

Where parts are purchased for repairs 
to specific vehicle, voucher covering 
purchase should show aggregate 
amount previously expended for re- 
pairs on that vehicle during current 
fiscal year with references to all pre- 
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Repair limitations—Continued. 
vious vouchers and other data neces- 
sary to identify prior expenditures, 
rather than contain mere statement 
that expenditures, including one in 
question, will not exceed statutory 
limitation on payments for repairs. -_ 
Where repair parts for such vehicles 
are carried in stock and repairs are 
made in Govt. garage with stock 
parts, it is administrative responsi- 
bility to determine that statutory 
limitations on payments for repairs 
is not exceeded, as no vouchers will 
be submitted to G. A. O. for audit in 


Payment on duplicate when original in 
existence—where only evidence of 
whereabouts of original adjusted serv- 
ice certificate is statement of veteran 
concerned—an incompetent—it may be 
regarded as lost and payment made on 
duplicate, as surety on bond furnished 
in connection with issurance of dupli- 
cate not relieved from liability in event 
Govt. sustains loss upon original cer- 
tificate. 16 Comp. Gen. 759, dis- 
tinguished 


Beneficiaries: 


Erroneous payments—Government lia- 
bility—where, due to mistake as to 
death of a veteran, Veterans’ Adminis- 


tration, without fault or negilgence on 
part of veteran, made settlement on 
his adjusted service certificate in favor 
of designated beneficiary, who is 
neither his legal nor common-law wife, 
charge against veteran’s certificate 
may be removed and settlement made 


Use of own. See Mileage, travel by privately 
owned automobile. 
VESSELS: 
Transportation. See Transportation, vessels. 
VETERANS’ ADMINISTRATION: 
Adjusted compensation: 
Adjusted service certificates: 


Duplicate certifications for payment— 
where check, issued on application of 
colored veteran in payment of ad- 
justed service bonds, was delivered to 
and negotiated by white person of 
same name and charge raised against 
negotiator and postmaster, who made 
wrongful delivery, payment to right- 
ful payee unauthorized until recovery 
is had, as Vet. Adm. may not recon- 
sider same application for certifying to 
Treasury for duplicate payment on the 
cancelled adjusted service certificate. 
A-84421, Mar. 19, 1937, distinguished . 

Indemnity bond liability: 

Surety on bond to secure Gov’t against 
loss through issuance of duplicate 
adjusted service certificate on claim 
of loss of original not liable for loss 
on original certificate because of its 
fraudulent hypothecation prior to 
approval of bond where Govt. was 
on notice of existence of original at 
time of bond execution, but surety’s 
liability for loss after bond approval 
is not removed because of statutory 
prohibition against recoupment of 
loss from veteran-principal’s adjusted 
service credit payments 

Where terms and conditions of stand- 
ard indemnity bond required by 
Veteran’s Administration in connec- 
tion with issuance of duplicate ad- 
justed service certificate are such as 
to provide against Government loss 
on original certificate only, the 
sureties are not liable for loss on a 
duplicate certificate erroneously is- 
sued to a veteran other than the 
veteran to whom the original was 


with veteran accordingly. 16 Comp. 
Gen. 371; id. 984, distinguished 
Payment of reclaimed amount of forged 
check—where check in payment of 
record beneficiary of veteran’s ad- 
justed service certificate was nego- 
tiated without knowledge or consent 
of payee by another alleging to be 
veteran’s common-law wife and claim- 
ing as substituted beneficiary because 
of alleged oral declarations of veteran, 
amount recovered from indorsers may 
be paid to record beneficiary whose 
right thereto could be lost only by 
change of beneficiary made in accord- 
ance with law and regulations or by 
clear expression in writing by veteran_ 


Loans: 


Disbursing officer’s liability—where 
after loan to veteran on duplicate 
adjusted service certificate, another 
check making loan on original certi- 
ficate under Emergency Adjusted 
Compensation Act, 1931, was ad- 
mittedly issued on other than applica- 
tion of veteran or “his promissory 
note’’ as required by sec. 502 of World 
War Adjusted Compensation Act, as 
amended, and there is doubt whether 
recovery may be had from indorsers, 
voucher involved must be disallowed 
in disbursing officer’s accounts and 
recovery had from him or his surety 
for amount of illegal payment_....__.. 

Forgeries: 

Veteran’s liability—where duplicate 
adjusted service certificate was is- 
sued on basis of veteran’s affidavit 
that original was lost and furnishing 
of indemnity bond, and fraudulent 
loan on original certificate was made 
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possible by veteran’s voluntary 
delivery of certificate to person ap- 
parently identified as beneficiary 
named therein and by his failure to 
make inquiry concerning certificate 
until five years after such delivery, 
veteran was not acting in good faith 
in applying for duplicate certificate 
and matter may be ‘adjusted by 
charging fraudulent loan against 
certificate of veteran rather than by 
reclamation proceedings. ..........-. 
Where veteran’s wife delivered his 
adjusted service certificate to another 
who obtained loan thereon by forg- 
ing veteran’s name, and wife assisted 
forger in procuring loan and partic- 
ipated in proceeds, and veteran was 
aware of relationship between wife 
and forger, Government not obli- 
gated to bear loss complained of 
by veteran, particularly where he 
delayed more than six years in de- 
manding duplicate certificate and 
he and his wife are now living to- 
gether, and charge against veteran’s 
certificate should stand, no reclama- 
tion proceedings being required on 
SURRIE PONTE: cn cncsnvticdacassetues 
Incompetents—reimbursement of banks 
during pendency of court suit—pay- 
ment by Veterans’ Administration 
to bank in connection with loan made 
by the bank direct to an incompetent 
veteran on security of his adjusted 
service certificate, is unauthorized 
pending outcome of suit by guardian 
of veteran for replevin of certificate, 
which may require determination by 
court as to legality of loan, notwith- 
standing loan was made under cir- 
cumstances which would not otherwise 
require denial of reimbursement of 
lending bank under general rule of 
constructive notice of court judgment 
EI a cnivricaccctaladétdsiune 
Indemnity bond liability—demand upon 
surety for payment under bond to 
indemnify Govt. against loss from is- 
suance of duplicate adjusted service 
certificate should not be delayed 
because of anticipated liquidation by 
accruals of disability compensation 


Interest: 

Centralization of lending activities— 
interest on loans on veterans’ ad- 
justed service certificates at regional 
offices or other field stations, which 
loans become new loans because of 
failure of payment at end of loan 
year, is determined by Fed. Res. 
Dist. in which loans originally made, 


notwithstanding lending activities 
transferred to Veterans’ Adminis- 
tration central office_............... 
Sec. 2, Adjusted Compensation Pay- 
ment Act, 1936, providing for can- 
cellation of unpaid interest accrued 
subsequent to Sept. 30, 1931, on 
adjusted service certificate loans, 
not effective to stop running of 
interest on unlawful or excess loans 
for which veterans have executed 
notes bearing interest but for which 
Govt. has no security............... 
Where remittance by veteran, in con- 
nection with loan on adjusted service 
certificate, was prior to Adjusted 
Compensation Payment Act, 1936, 
and after Sept. 30, 1931, and was cred- 
ited to unpaid interest for periods 
before and after Sept. 30, 1931, before 
application of balance to principal of 
outstanding loan, pursuant to regu- 
lations then current, interest on loan 
for period after Sept. 30, 1931, must 
be regarded as paid prior to date of 
said act, and as act does not author- 
ize refund of interest on loan covering 
period after Sept. 30, 1931, which 
was paid prior to date of act, ad- 
ministrative disallowing of veteran’s 
claim therefor was correct.......-- ‘ 


Insurance: 
Attorneys’ fees: 
Assignments—no objection to assign- 


ments of attorney’s fees allowed by 
courts in connection with War Risk 
Insurance litigation pursuant to sec. 
19, Title I, World War Vets.’ Act, as 
amended, if determined by Adminis- 
trator necessary to effectuate purposes 
of insurance statute, notwithstanding 
doubt such determination would be 
conclusive under Administrator’s stat- 
utory determination authority....---- 


Payments to beneficiaries—where in 


connection with suit by veteran for 
permanent total disability benefits 
under war risk insurance contract 
pursuant to sec. 19, World War 
Veterans’ Act, 1924, as amended, 
judgment allowed attorneys’ fees of 
“ten per centum of all future install- 
ments paid to the plaintiff because 
of and as a result of this judgment”’, 
General Accounting Office may not 
approve proposed payments of at- 
torneys’ fees on installments of insur- 
ance due death beneficiary after death 
of insured, said installments being 
due not because of judgment as in cases 
where suit is to establish validity, etc., 
of insurance, but because of policy’s 
terms and death of insured. ........-. 


403 








Jurisdiction—insurance 
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Attorneys’ fees—Continued. 

Statutory limitations—sec. 500, World 
War Veterans’ Act, as amended by 
act, Mar. 4, 1925, limiting attorneys’ 
fees in suits under sec. 19 of act to 
“not to exceed ten per centum of the 
amount recovered,” does not require 
that in event of more than one suit, 
total attorneys’ fees may not exceed 
ten percent of amount of insurance 
awarded in first suit._................ 


judgment pay- 
ments—propriety of payments of war risk 
insurance or attorneys’ fees proposed by 
Veterans’ Adm. in connection with judg- 
ments against U. 8. in suits on war risk 
insurance contracts filed pursuant to sec. 
19, World War Veterans’ Act, 1924, as 
amended, is not within exclusive jurisdic- 
tion conferred upon Adm. of Veterans’ 
Affairs by sec. 5 of said act as amended, 
and accordingly General Accounting 
Office will continue to determine whether 
such payments, made or proposed, are in 
accordance with terms of court judgments- 


Veterans’ benefits—parental line determina- 
tions—establishment of general rule for 
recognition of parent beneficiaries of com- 
pensation, pension, insurance, or adjusted 
compensation benefits conferred under 
laws administered by Veterans’ Admin- 
istration, although contrary to long-estab- 
lished procedure as to certain of these 
benefits, is for consideration of Adminis- 
trator, but G. A. O. does not agree to 
change in long-existing rule applicable to 
adjusted compensation dependency bene- 
fits, regardless of action taken as to other 


VOLUNTARY SERVICES: 


Contract deliveries—where contract for pur- 
chase of trucks provided for inspection, 
acceptance, and delivery f. 0. b. contractor’s 
“assembly plants on Government Bill of 
Lading only,” mere furnishing to contrac- 
tor of Government bill of lading showing 
route and means of shipment does not au- 
thorize reimbursement to~contractor for 
expense in voluntarily delivering trucks 
to steamship docks--_..._..........--.--.. 


VOUCHERS: 


Alterations—telegram billings—amounts 
claimed for telegraph services may be 
administratively increased by difference 
between Government rate billed and com- 
mercial rate for personal messages where 
collection at commercial rate, plus tax, has 
been made from individual who benefitted 
from services, provided voucher shows 
full cost at commercial rates is being 
charged to special deposit account eredited 
with the collection. 9 Comp. Gen. 251, 
prohibiting, generally, increasing amounts 
claimed, and which is for application where 
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telegraph charges are for payment from 
appropriated moneys, distingnished _--._. 
Certification. See, also, Certificates, vouch- 
ers. 
Oaths. See Oaths. 


Signdtures. See Signatures. 
WAGES: 
See Contracts, increased costs, wages; Con- 


tracts, wage stipulations. 


WAIVERS: 


Liquidated damages—Government officers’ 
authority—where contract expressly pro- 
vides for payment to U. S. of liquidated 
damages for delay in performance not excus- 
able under contract, right to liquidated 
damages accrues to U. 8. by reason of delay 
and. no officer of Govt. has authority to 
waive provision of contract or remit liqui- 
dated damages accruing thereunder-.-._- 

Regulations. See Regulations, waivers. 


WALSH-HEALEY ACT: 


See Contracts, labor, etc., stipulations. 


WAR MINERALS RELIEF ACT: 


Claims time limitation—payment of award 
under act, June 30, 1996, amending War 
Minerals Relief Act, forbidden in absence 
of proof proper claim was presented to 
Secy. of Interior within six,months after 
QUGROTEE GE BOR o codons cee ccsitsce 

Claims under power of attorney of defunct 
corporations—irrevocable power of attor- 
ney, coupled with an interest and executed 
by defunct State corporation, may not be 
made basis for payment of claim against 
United States under act, June 30, 1936, 
amending War Minerals Relief Act, power 
of attorney being void under both State 
ond Dems fo eek ik. 


WARRANTS: 


Supporting data requirements: 
Counter-entry items—character of infor- 
mation required to explain counter- 
entries in covering warrants forwarded 
to G. A. O. for countersignature which 
have effect of reducing amounts previ- 
ously covered into Treasury, or amounits 
proposed to be covered, must depend 
upon character and nature of particular 


Duty- committed to Comptroller General 
under statutory requirement that all 
warrants be countersigned in G. A. O. 
requires more than mere perfunctory 
performance, and countersignature not 
authorized in absence of such evidence 
as law requires, or as essential to proper 
determination respecting any item or 
statement in document requiring coun- 


Drinking—special—purchase where munic- 
ipal supply safe—contract for bottled 
drinking water not authorized where pub- 
lie water of locality is safe for drinking 
purposes notwithstanding alleged umpal- 
CA GiGi o nant th ER 
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WORDS AND PHRASES: 
“Allegiance’—the word “allegiance” as 
used in Sec. 5, Treasury-Post Office Appro- 
priation Act for 1939, prohibiting compen- 
sation to aliens, means absolute and per- 
manent allegiance to United States as dis- 
tinguished from qualified and temporary 
CRI nntcctccscqnennestcensecnewoat on 
“Before’—word “before” in jurat of officer 
administering oath to travel expense 
vouchers means “in the presence or sight 


“Break in service’’: 
Non-work days intervening between sepa- 
ration from one agency and appointment 
in another are not “break in service” 


permanent position in one Govt. agency 
and appointment to permanent position 
in another, during which employee is in 
neither duty nor leave status, is break 
in service within leave regulations au- 
thorizing transfers of leave credits only 
upon transfers or reappointments ‘‘with- 
out break in serviee,”” notwithstanding 
most—or all—of such interval spent 
traveling from old to new place of em- 
ployment. 16 Comp. Gen, 212, distin- 


Where, prior to Jan. 1, oon. cuanen wee 
in neither duty nor leave status on Mon- 
day—a work day—intervening between 
termination in one agency and appoint- 
ment in another, there is no authority 
to restore him to rolls of agency from 
which separated for that day to grant 
him leave of absence with pay, or, for 
transfer of leave credit, there not having 
been a transfer ‘“‘without break in serv- 
ice.”” (See, also, ‘break in service’ as 
defined in secs. 6 and 9 of the annual and 
sick leave regulations effective Jan. 1, 


“Checks drawn on ‘Treasurer of the United 
States’”’—checks drawn by clerk of U. 8. 
court on funds paid into court registry and 
deposited with U. 8. Treasurer are checks 
drawn on said Treasurer within require- 
ment in act, June 26, 1934, that amounts of 
checks drawn on Treasurer, outstanding 
and unpaid more than one full fiscal year 
following fiscal year in which drawn, shall 
be transferred to ‘‘Outstanding Liabili- 
t 

“Civilian employees of the United States” — 
enrollees of C. C. C. established by act, 
June 28, 1937, not civilian employees of 
U.S. within annual and sick leave statutes, 
Mar. 14, 1936 

~‘Commercial freight rates’’—where bids are 
requested f. o. b. shipping point and f. 0. b. 
destination, with shipment on Govt. bills 
of lading and contract price deduction of 
cost of transportation at commercial freight 
wates where bids are {. o. b. destination, 
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357 


freight deductions involved are not limited 
to regular commercial railroad freight rates 
to exclusion of published ‘rates for other 
available cheaper methods of commercial 
freight transportation, such as the Univer- 
sal or National Carloading and Distrib- 
uting Corporation. 17 Comp. Gen. 871 
distinguished. Substitute specification 
clause suggested in interest of clarification 
for bid evaluation and freight deduction 


“Days’’—as used in the annual and sick leave 
acts of Mar. 14, 1986, means calendar days, 
and not work days 

“Deed”—is a technical term and, in absence 
of descriptive or qualifying words, when 
used in connection with transfer of realty, 
generally may be accepted as evidence of 
voluntary conveyance of estate not less 


“Department”—Civilian Conservation 
Corps created by act, June 28, 1937, is a 
department within meaning of Classifica- 


“Departmental service’’—determination as 
to departmental or field service depends 
upon work performed, whether local, or of 
& general supervisory and administrative 
nature, and not upon place or city in which 
office involved is located. 

“Discharge”—discharge of flying cadet of 
Army in order to continue service in differ- 
ent capacity pursuant to agreement on en- 
listment, not discharge within act, Sept. 


Page 


22, 1922, authorizing payment of travel 


allowance from place of discharge to place 
of acceptance to enlisted men “discharged 


“Discontinuance”—election to receive dis- 
ability compensation under Employees’ 
Compensation Act instead of annuity 
under Civil Service Retiremeht Act is a 
discontinuance within meaning of sec. 6 of 
latter act whether or not payment of retire- 
ment annuity has actually begun 
—— generis”’—inapplicability of gen- 


ae agency”—former C. ©. C., 
created by Executive order under author- 
ity of emergency legislation, -was emer- 
gency agency and employees were emer- 
gency employees, but present Corps 
created for 3 years by act, June 28, 1937, is 
regular independent Govt. establishment, 
and employees (other than enrollees), paid 
under appropriation act, July 1, 1937, are 
not emergency employees within sec. 4, 


Civilian employees, as distinguished from 
enrollees, of ©. ©. C. created by act, 
June 28, 1937, whose compensation is paid 
from funds appropriated for purposes of 
said act, are not emergency employees 
within sec. 4, annual leave regulations, 
notwithstanding life of Corps limited to 
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WORDS AND PHRASES—Continued. 
“Emergency employees’’—Continued. 
three years, and those whose termination 
of employment is not fixed in advance or 
stated in appointment or contract of em- 
Ployment are permanent employees for 
leave purposes. 17 Comp. Gen. 179, 


Those whose compensation is paid from 
emergency funds requiring limitation on 
tenure of appointment are emergency 


“Employees”—Civilian Conservation Corps 
civilian personne] other than enrollees are 
employees occupying positions within 
meaning of Classification Act 

“Employees appointed for an indefinite 
period’’—employees (other than enrollees) 
of CO. OC. C. created for 3 years by act, June 
28, 1937, are not “employees appointed for 
an indefinite period” within sec. 4, annual 


“Employees of the United States”—needy 
College students employed during summer 
vacation months in various professions, 
ete., in C. O. CO. not “employees of the 
United States’ under annual and sick 
leave acts of Mar. 14, 1936, or “employees” 
occupying “positions” within intent of 


“Expenses” —prohibition in Emergency Re- 
lief Appropriation Act of 1936 against use 
of funds for payment of “salary or expenses 
of any person who is a candidate for any 


State, district, county or municipal office 
* * ©, applies to any expenses incurred 
while performing any personal service for 
payment of which the relief funds are avail- 


“Expressio wnius est exclusio alterius’’—in- 
applicability of general rule_.............. 
“Field service’—determination as to de- 
partmental or field service depends upon 
work performed, whether local, or of a gen- 
eral supervisory and administrative nature 
and not upon place or city in which office 


“First-class stateroom accommodations’— 
as used in Govt. Travel Reg. means lowest 
first-class accommodation in a stateroom. 

“Government positions’”’—positions in laun- 
dry of U. 8. Naval Academy, paid from 
“laundry fund” created by deductions 
from pay or allowances of midshipmen, are 


“Head of department or establishment”— 
as act, Apr. 26, 1937, establishing National 
Bituminous Coal Commission “in the 
Department of the Interior”, does not 
make Commission subject to administra- 
tive control of Secy. of Int., Chairman is 
head of establishment within sec. 2, act, 
May 14, 1937, providing for expenses of 
travel of civilian employees upon transfer 
of official station when authorized by head 


of department or establishment concerned. 393 
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“In line of duty”—discussed and construed 
in connection with statutes authorizing 
medical treatment for military, etce., per- 


“Tn the military service’—act, Mar. 4, 1921, 
providing for reimbursement for private 
property lost, damaged, or destroyed in 
military service, does not authorize reim- 
bursement where household goods of offi- 
cers residing in private residences in civil- 
ian community are lost in common catas- 
trophe affecting alike all residents in same 
vicinity, such loss not being “in the 


“Indefinite employee’—Employee em- 
ployed on ‘‘when actually employed” basis 
for period of one month or more, who, al- 
though not continuously employed for 
month at any time, is required to be in 
readiness for call, is “indefinite employee’”’ 
within annual and sick leave regulations 
effective Jan. 1, 1938, but unless he served 
continuously for at least one month at some 
time he would never accrue annual or sick 


“Insurance”—amount paid carrier for Gov- 
ernment shipment consisting of articles of 
peculiar or unusual value, for care com- 
mensurate with real value, is not payment 
of insurance within prohibition of “Gov- 
ernment Losses in Shipment Act’”’ 

“Item”—word “item” as used in Dept. of 
Commerce contingent expenses appropria- 
tion specifying particular objects of ex- 
penditure and providing for “all other 
necessary miscellaneous items (not exceed- 
ing $50 for any one item),’”” means separate 
expense, which in some instances may be 
separate article or May mean each quati- 
tity purchase of a class of articles 

“Magazine’—Third Decennial Index to 
Chemical Abstracts is not a newspaper, 
magazine, or periodical within exception 
provided by act, June 12, 1930, from pro- 
hibition in sec. 3648, R. S., against pay- 
ment from appropriated funds for services 
or supplies in advance of rendition or de- 


“Market price’—in connection with limita- 
tion on amount ‘expendable in one fiscal 
year for repair of any motor-propelled 
passenger-carrying vehicle, as contained in 
sec, 3, act, May 14, 1937, ‘market price’’ is 
price at which vehicles are commonly sold 
to public by regular dealers at or near 
point of use, that is, retail price 

“Meetings”—involves definition of term 
“meetings” as used in Federal Housing 
Administration appropriation for 1938, 
authorizing attendance at conferences, 
etc., otherwise prohibited by sec. 3, act, 
June 26, 1912, and Joint Res., Feb. 2, 1985. 

“Moneys received’”—fees and rentals col- 
lected by registers of district land offices on 
licenses and leases authorized by Grazing 
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WORDS AND PHRASES—Continued. 
Act, June 28, 1934, are ‘‘moneys received” 
within sec, 2238, R. 8., 48 U. 8. Code 82, 
for use in computing commissions due reg- 


Act”’—as used in secs. 10 and 11, act, June 
28, 1934, relate to collections of fees and 
rents under secs. 3 and 15, and not proceeds 
of land sales under sec, 14............-.... 
“Net revenues’—term “net revenues” in 
sec. 33, Bankhead-Jones Farm Tenant Act, 
providing Secy. of Agr. “‘shall pay to the 
county in which any land is held by the 
Secretary under this title, 25 per centum 
of the net revenues received * * * 
from the use of the land,” has reference to 
gross receipts from rents, concessions, etc., 
incident to use of lands reduced only 
by applicable refunds, adjustments, etc., 
rather than income after deducting ex- 


“New appointment”—reemployment at in- 
crease in salary by War Dept. Engr. Dist. 
to which temporarily assigned, and after 
furlough from prior position, is “‘new ap- 
Pointment” prohibiting transportation of 
household goods to new station at Govern- 


“‘Newspaper’’—Third Decennial Index to 
Chemical Abstracts is not a newspaper, 
magazine, or periodical within exception 
provided by act, June 12, 1930, from pro- 
hibition in sec. 3648, R. 8., against pay- 
ment from appropriated funds for services 
or supplies in advance of rendition or de- 

“Non-work days established by administra- 
tive order”— field offices in U. 8., its pos- 
sessions, or foreign countries, may be 
closed on local holidays when Federal work 
May not be properly performed, and such 
days would be ‘‘non-work days established 
by administrative order” within uniform 
annual leave regulations and not charge- 
abje as annual leave, notwithstanding no 
administrative discretion to excuse field 
employees from duty without charging 
annus] leave solely on ground that days of 
absence are local holidays_.........-.--..- 

“Officers and employees”—employees in 
laundry of U. 8. Naval Academy, paid 
from “laundry fund” created by deduc- 
tions from pay or allowances of midship- 
men, are Government employees. ....-.-.. 

“Per diem employees”’—although schedule 
of wages pursuant to which employees in 
several trades and crafts or similar occupa- 
tions are paid measures compensation on 
hourly basis, employees are nevertheless 
per diem employees within holiday stat- 
utes, and rules stated thereunder, if ap- 
pointed or employed for substantially con- 
tinuous period and required to work cer- 
tain number of hours per day.........--... 

“Periodicals:” 

Safety pamphlets and posters are not peri- 

odicals within sec. 5, act, Mar. 4, 1915, 
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**Periodicals’’—Continued. 
authorizing advance payment for sub- 

196 “Standard Corporation Records” is a 
Periodical to be used as book of reference 
within exception in act, June 12, 1030, 
from prohibition in sec. 3648, R. 8., 
against advance payments.............. 

“Third Decennia! Index to Chemica] Ab- 
Stracts”’ is not a newspaper, Magazine or 
periodical within exception provided by 
act, June 12, 1930, from prohibition in 
sec. 3648, R. S., against payment from 
appropriated funds for services or sup- 
plies in advance of rendition or delivery- 

“Permanent employees:” 

Civilian employees, as distinguished from 
enrollees, of C. C. C. created by act, 
June 28, 1937, whose compensation is 
paid from funds appropriated for pur- 
poses of said act, are not emergency em- 
ployees within sec. 4, annual leave regu- 
lations, notwithstanding life of Corps 
limited to three years, and those whose 
termination of employment is not fixed 
in advance or stated in appointment or 
contract of employment are permanent 
employees for leave purposes. 17 Comp. 
Gen. 179, amplified. ................-.... 

Employee separated from permanent posi- 
tion in one agency and given appoint- 
ment in another, effective after two non- 
work days intervened, pending rein- 
statement in permanent classified status, 
entitled as permanent employee for leave 
purposes to transfer of sick leave credit 
earned in position from which separated, 
provided termination date of appoint- 
ment not fixed therein, there having 
been no break in service within Uniform 
Leave Regulations because of interven- 
ing non-work days, but if termination 
date of appointment fixed therein at 
date not to exceed six months after date 
thereof, employee would be temporary 
for leave purposes and transfer of sick 
leave credit not authorized.._.......... 


“Permanent positions’’—permanent or tem- 
porary character of position under sec. 6, 
Uniform Annual Leave Regulations, effec- 
tive Jan. 1, 1938, relative to transfer of 
annual leave, is determined by status of 
employee appointed to occupy same, and 
term of appointment determines em- 
ployee’s status under definitions of tempo- 
rary and permanent employees in regula- 

“Person accountable for public moneys”— 

employee who fails to account for U. 8. 

moneys collected is “person accountable 

for public moneys” within sec. 3624, R. 8... 

“Positions:” 

Civilian Conservation Corps civilian per- 
sonnel other than enrollees are employees 
occupying positions within meaning of 

' Classification Act 
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WORDS AND PHRASES—Continued. Page | WORDS AND PHRASES—Continued. Page 
“Positions” —Continued. electrical demonstration materials in auto- 


Needy college students employed during 
summer vacation months in various pro- 
fessions, etc., in C. C. ©. not “employees 
of the United States” under annual and 
sick leave acts of Mar, 14, 1936, or “em- 
ployees” occupying “positions” within 


mobile of employee of Rural Elec. Adm. 
in travel status, for demonstration purposes 
not “shipment” within Govt. Losses in 
Shipment Act, July 8, 1937, providing for 
insurance of valuables in shipment under 
certain circumstances and conditions, al- 


intent of Classification Act 904 
‘“‘Privately-owned conveyance’’—travel by 
bus on regularly established line is high- 
way travel by “privately owned convey- 
ance’’ within Army Regulations for mile- 


though articles appear to constitute ‘‘valu- 


“Substantial period of time’’—one week’s 
temporary duty in country other than 
that of regular station is ‘‘substantial period 

110 of time’’ within term as used in 16 Comp. 
“Production”—as used in Navy domestic Gen. 156 and prior decisions for exchange 
fuel oil purchase requirement act, Apr. 27, 
1937, means taking from land of crude 
Petroleum as well as later processing into 
fuel oil, ete 253 
“Public building”—Govt. contract for alter- 


“Temporary employees’’—employee sep- 
parated from permanent position in one 
agency and given appointment in another, 
effective after two non-work days inter- 


ation of leased building is contract for 
alteration of public building requiring 
contractor’s compliance with sec. 3, Title 
TH, act, Mar. 3, 1933, act, Aug. 30, 1935, 
and applicable regulations issued under 
sec. 2, act, June 13, 1934, but applicability 
of sec. 1 of latter act relative to fines, etc., 
for violation thereof, not matter for deter- 
mination by this office 
“Public funds:” 
Funds of Alaska Rural Rehabilitation 
Corporation need no longer be considered 


Naval Academy “laundry fund’’ created 
by deductions from pay or allowances of 
midshipmen, although deposited in 
private bank instead of in Treasury in 
supplement of direct appropriation for 
laundry, is subject to Government con- 
trol and is an accountable fund 

“‘Public work”’—contracts for repair of shoes 
and laundry service, not being for public 
work requiring construction, such as build- 
ing, ship, or levee, are not contracts “‘for the 
construction, alteration, or repair of any 
public building or public work of the 
United States” within act, Aug. 24, 1935.. 
“‘Salary”—prohibition in Emergency Re- 
lief Appropriation Act of 1936 against use 
of funds for payment of “‘salary or expenses 
of any person who is a candidate for any 
State, district, county or municipal office 
* * *, applies to any remuneration for 
services rendered, including security wages 
of W. P. A. workers, and prohibits pay- 
ment of the security wage to candidate for 
office of municipal street commissioner... 
“Service”’—availability for duty, upon call 
by Government, of professional, scientific, 
etc., personnel also engaged in private or 
commercial pursuits, constitutes ‘‘service’’ 
the evaluation of which is administrative 
responsibility and may be included in de- 
termining annual salary rate of such part 
time personnel 

“Shipment”’—transportation of dioramas, 

Projectors, photographic equipment and 


vened, pending reinstatement in perma- 
nent classified status, entitled as perma- 
nent employee for leave purposes to transfer 
of sick leave credit earned in position from 
which separated, provided termination 
date of appointment not fixed therein, 
there having been no break in service with- 
in Uniform Leave Regulations because of 
intervening non-work days, but if termi- 
nation date of appointment fixed therein 
at date not to exceed six months after date 
thereof, employee would be temporary for 
leave purposes and transfer of sick leave 
credit not authorized 


“Transfer:” 


Change of station in field service of War 
Dept. under same bureau and involving 
payment of compensation from different 
appropriations under control of same 
bureau, when made in interest of Govt. 
may be considered a transfer within an- 
nual statutory provision authorizing 
payment of traveling expenses of em- 
ployees ‘‘on transfer from one official 
station toanother.’”’ 17 Comp. Gen. 874, 


Term “transfer” in statutes authorizing 
payment of traveling expenses of civilian 
employees ‘‘on transfer from one official 
station to another” under certain condi- 
tions, does not include transfers which 
involve reporting to first duty station 
under a new appointment, or from one 
department to another, but if change of 
station involves no break in service, no 
termination by operation of law, and no 
change in appropriation to be charged, 
such expenses may be paid notwith- 
standing there is involved a change of 
position title, grade or salary rate. 14 
Comp. Gen. 871, distinguished -_-....... 

Transfer or reappointment of employees 
from departmental roll paid from de- 
partmental appropriation, to field roll 
paid from field appropriation, or vice 
versa, is not a transfer from one official 
station to another within meaning of 
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“Transfer”—Continued. furnished, pursuant to court order, to 
annual statutory provision suthorizing jurors and bailiffs in such cases 
payment of traveling expenses of em- “Valuables:” 
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ployees ‘‘on transfer from one official 
station to another,” notwithstanding 
duties performed may be similar. 17 
Comp. Gen. 874, amplified 
“Troops of the United States’—members 
of National Guard, being members of 
respective State and territorial organiza- 
tions and not troops of U. 8. within Gen- 
eral Bridge Act, Mar. 23, 1906—unless in 
actual service of U. 8. under authority of 
Art. I, sec. 8, par. 15 of Constitution—tolls 
charged for use of bridges constructed un- 
der act, in traveling to and from camps of 
instruction under National Defense Act, 
are payable from Federal appropriations 
for expenses of such transportation 
“U. 8. medical officer”—act’g. asst. surgeon, 
Public Health Service, whose appointment 
or contract of employment is unlimited 
as to service required, whether full or part 
time, and whose compensation is fixed on 
annual, monthly or daily basis, is medical 
officer of U. 8. within sec. 9, Employees’ 
Compensation Act, as amended by sec. 1, 
act, June 26, 1926, while entitled to pay 
as such surgeon, but, if appointment or 
contract of employment limits service re- 
quired and compensation is on fee basis, 
he is not such medical officer. 15 Comp. 
Gen. 1007, amplified 
“United States cases’’—suits, involving war 
risk insurance, authorized against U. 8. 
under sec. 19; World War Veterans’ Act, 
as amended by sec. 4, act, July 3, 1930, and 
not “in the nature of a bill of interpleader” 
by U. 8. to settle disputes as to persons en- 
titled to payment under war risk insurance 
contract, are “‘United States cases”’ within 
appro. “Salaries and Expenses of Bailiffs, 
and so forth’’ as made by act, June 16, 
1937, and payment is authorized for meals 


Transportation of dioramas, projectors, 
photographie equipment and electrical 
demonstration materials in automobile 
of employee of Rural Elec. Adm., in 
travel status, for demonstration purposes, 
not “shipment” within Govt. Losses 
in Shipment Act, July 8, 1937, providing 
for insurance of valuables in shipment 
under certain circumstances and condi- 
tions, although articles appear to con- 
stitute “valuables”’ 

True test whether articles are ‘‘valuables”’ 
within “Government Losses in Ship- 
ment Act” is whether they are of, or, 
similar to, a class or representative of 
value which it has been practice, of U. 8. 
prior to act, to insure, and not whether 
they are of, or similar to, any of several 
classes of articles enumerated in statute. 


“Value”—as used in passenger-carrying 


motor vehicle purchase price limitation’ 
act, June 23, 1936, means price offered by 
bidder as trade-in value of exchanged 
vehicle and not actual value thereof 


WORKS PROGRESS ADMINISTRA- 


O 


TION: 
Employees—disability compensation—while 


there is no authority in G. A. O. to question 
general determination of Employees’ Com- 
pensation Commission as to when dis- 
ability compensation payments are to 
commence in case of injured security wage 
workers, nevertheless there will be re- 
quired such evidence as is necessary to 
proper audit and determination that pay- 
ments made are not in violation of statu- 
tory inhibition against payment of such 
compensation during first three days of 


Project compensation. See Projects, com- 


pensation. 








